RIGHT TO EXCLUDE (RTE)

Two paradigms:

Penner: ABSOLUTE right to exclude (“KEEP OUT!”)

Gray: NOT absolute... CBA, “bundle of sticks” view
· “bundle of sticks”: we have certain bundle of rights with property (to sell, lease, give, rent, etc)... which rights we are include in the bundle depend upon what is good for society. No CORE rights

Q: Why should we UPHOLD the RTE?

· Economic reasons
· Easy, predictable: Economically efficient for people to have easy, predictable right to exclude or include

· Information cost: Property owner has better info of their own property than some central or government agency

· Tragedy of the commons: we want to avoid situation of tragedy of commons, where everyone has right to the land without incentive to invest in it

· Non-econ reasons
· Liberty, autonomy to the property owner

Q: Why should we LIMIT the RTE?
· Avoid discrimination: we want to prevent owners from excluding others for discriminatory or other illegitimate reasons

· Limiting externalities that may arise if a person has absolute to RTE on his property

· Productive use: we want the land to be used most productively, and that can sometimes be prevented with RTE (“owners sitting on their rights”)

· Cost efficiency: sometimes it is more cost-effective to society to have non-absolute RTE (pay for the encroachment, etc)
Calabresi on RTE


	
	Mode of Protection

	
	Property Rule
	Liability Rule

	Assignment of Entitlement
	P
	Rule 1
	Rule 2

	
	D
	Rule 3
	Rule 4


· Liability Rule: property owner is virtually “losing” her right to the property, as long as the violator pays for the violation ex post.

· Entitlement: who has right to use the land.  If dogs can go on land, D has entitlement (D can just pay for it ex post). If dogs cannot go on land, P has entitlement.

· KW: When bargaining transaction costs are high, that is usually when damages are appropriate.
Baker v. Howard County Hunt – Dog Hunt RTE Case (Md. 1936) [CB44]
· Facts: Ms. Baker gets attacked by one of the dogs of the hunting club, after the husband already complained that they are dangerous.  Three years later, dog attacks property again, ruins Dr. Baker’s scientific project with chickens.

· Court: Dog trespass NOT = to person trespass

· For dog trespass, must be foreseeable that dog would do harm (first incident)
· Second incident: No difficulty at this point showing D’s liability, because of notice.

· What are the damages?
· Court: $ compensatory damages are inadequate
· Hard to quantify Dr. Baker’s loss of work

· Many small violations, can’t make P sue over and over again, makes him stuck with no solution

· May not be an effective deterrence to D, who can just keep paying ex post

· NOTE: $ damages are an ex post remedy. Our goal is to deter, prevent future behavior
Pile v. Pendrick – Foundation Encroachment Case Absolute RTE (Pa. 1895) [CB53]

· Facts: Foundation of D’s factory building crosses over the border line by 1.375 inches (wall is right on border, only foundation encroaches).  D cannot chisel off the protruding piece, because it would be trespass (P did not give permission for D to come fix it)

· Issue: Can P enforce right to the foundation 1.375 inches protruding?

· Holding/Rule: Court grants INJUCTION against D, forcing D to tear down the entire wall to get rid of foundation. HUGE cost to D.

· Good faith irrelevant to the court

· NOTE: There can also be external factors here, P using foundation as pretext for not wanting a factory bordering property.  Finding a reason to force factory to be torn down.

· Pile upholds ABSOLUTE RTE
Golden Press Inc v. Rylands – Foundation Encroachment Case Non-Absolute RTE (Colo. 1951) [CB55]
· Facts: Very similar facts to Pile. Foundation is 7-9 below surface, protruding slightly onto P’s property.

· Issue: Can P enforce the encroachment?

· Holding/Rule: Court BALANCES the rights of P and D. Just awards $ damages to P, which are presumable small.

· This is OPPOSITE ruling of Pile.

Ex ante, Pile is better – incentive for people to be careful

· injunction = backing up absolute right of P

Ex post, Golden Press is better – less social waste after the fact.

· damages = diminishing absolute property rights
FIRST POSSESSION/RULE OF CAPTURE
FQ: At what point do you get a property right in the item? When you possess it? When you intend to possess it? Etc

Policy Factors of First Possession

· Benefits of First Possession

· Incentivize behavior to CLAIM
· Gov’t does not have to administer everything, it’s simple.
· Low barrier to entry
· Negatives of First Possession

· It benefits people with more capital to invest (in better technology, for example)
· Tragedy of the commons
KW: First possession is often used to create a property right, but can also be used to undercut a property right (Garza, below)
Wild Animals

Rule of Capture: Wild animals in their natural state on unowned land belong to NOBODY.

Spectrum of Right to Wild Animal

Mere pursuit  ------ pursuit AND within reach or reasonable prospect ---- certain control/mortal wound ---- capture

Pierson v. Post – Killed Fox Case (NY 1805) [CB82]
· Facts: Post was hunting and pursuing a fox.  Pierson came along and killed the fox that Post was pursuing.  It was NOT on either party’s personal property.
· Issue: Did Post have a property right in the fox? More generally, at what point does one get a property right while hunting a wild animal?

· Court: Post did NOT have a property right to the animal

· “mere pursuit” is NOT enough
· more efficient administratively to enforce

· must show “unequivocal intention” to acquire right to that animal
· Must capture or mortally wound the animal to claim a property right in the hunt

· Dissent: This can lead to bad incentives

· “Wait and see” hunting, reaping without sowing, would disincentivize hunting

· Should be more forgiving to “industry/society custom” of hunting

· Implications of Pierson
· Majority ruling would lead to more foxes being killed, pursuers and non-pursuers would make sure to KILL to assert right
· Dissent would lead to more hunters sorting it out amongst themselves

· KW Hypos
· What if Pierson happened on Post’s (hunter) land?  Two possibilities:

· Post does NOT have RTE – exception for hunting, to incentivize killing foxes

· Post has superior right to Pierson because it is on Post’s land.

· What if Pierson happened on someone else’s land?

· Pierson has superior claim of right to fox over Post

· Landowner has superior claim of right over Pierson

· If Pierson had permission, then must be clear if permission included LAND use ONLY or included taking of animals on land.
Keeble v. Hickeringhill – Duck Decoy Case (UK 1707) [CB93]

· Facts: D lived near Keeble’s duck decoy on Keeble’s land. D fired gun to scare away the ducks from the pond.

· Issue: Does D owe Keeble for scaring away his ducks? Does Keeble have property right in the ducks?

· Court: D required to pay damages because it is UNFAIR. BUT, this is for disturbance, not because Keeble owns the ducks.

· Keeble is using land for lawful business (he invested in it, etc)

· D acted illegally

· Policy: This serves general welfare better by providing ducks for eating, etc. 

KW Compares Pierson and Keeble

· Pierson: foxes belonged to nobody (on unowned land); Keeble: on Keeble’s land already

· Pierson: not official business, not as much bad faith; Keeble: D acted in bad faith, maliciously

· NOTE: Keeble ruling is not about first possession, Court makes ruling irrelevant of Keeble’s right to the ducks, based on the inherent unfairness.  Does not contradict/apply to other first possession cases.
Ghen v. Rich – Whale Hunt Custom Case (Mass. 1881) [CB90]

· Facts: Industry custom for whale hunting: kill the whale, then retrieve it when it washes up ashore a couple days later.  Finder takes royalty when given to hunter.  At the point of this case, bomb-lances were used to hunt whales, much more effective than shooting.
· Issue: Does shooting the whale (not bomb-lance) give you a property right to it?

· Court: Industry Custom prevails here, but there are limits to when we should industry custom:

· when recognized by whole industry

· first taker does only act to secure

· necessary to survival of industry, etc

FISH, ETC

Fish is classic example of Tragedy of the Commons – too much utilization/deprivation without investment in the future, “over-fishing”
Three hypotheses to why U.S. fish stock is improving (not all mutually exclusive, or independent):

· Legal – change in the law (Hardin)

· Economic – ITQs, catch-shares (property rights)

· Community – self-sustaining standards, regional councils of trade (Ostrom)

NATURAL RESOURCES
Coastal v. Garza – Fracking Trespass Case (Tex. 2008) [NYUC]
· Facts: Salinas (lessors) leasing out mineral rights to the land to Coastal (lessee).  Coastal pays Salinas royalties.  Salinas also owns the land directly next to the leased property.  Coastal is fracking right near the borderline, and captured some of the resources under the surface from the unleased land of Salinas.
· Issue: Is subsurface fracking for natural gas into another’s property a trespass for which the value of gas drained may be recovered as damages.  (or: is there an actionable trespass given that drainage claimed as damages?)

· Court: Salinas have NO claim to the gas drained from their land because of the RULE OF CAPTURE.

· Coastal “captured” this gas initially, as the lessee of the mineral rights

· Salinas arg (Drainage IS actual damage):
· Ad coleum

· Loss of potential exploitation of the gas

· Decreased value of land

· Rule of Capture only applies if you are drilling on your OWN land

· Coastal arg (Drainage is NOT actual damage)

· Rule of Capture, because Coastal brought it to the surface

· Difficult to calculate damages, b/c not sure how much came from which property (one of the reasons rule of capture applies to oil and gas specifically)

· This issue better suited for Railroad Commission which deals with oil and gas, not the courts
KW: Should sub-surface fracking be considered trespass?

· NO: Economics... we do not want wasted zones, untapped resources for the sake of preventing trespass

· YES: Ad coleum doctrine, and property rights

KW: Maybe we should not use trespass for property stored in “pools” like oil and gas.  Shared common pools regulated using a more holistic correlative rights approach, based on “reasonable use.”

OTHER PROPERTY RIGHTS
Doctrine of DISCOVERY
KW: Doctrine of Discovery is NOT how we would allocate land rights nowadays, widely repudiated, not applied anymore.

Q: Why do we learn about it, and read Johnson v. M’Intosh (below)? KW gives 3 reasons:

· These doctrines underlie many of the land titles around the world

· Underscores how central power and politics are to property rights

· What do societies do when their history is tainted with injustice?

Johnson v. M’Intosh – Illinois Native American Case (SCOTUS)
· Court: Native Americans only have right to sell to the government, no absolute title to the land

· Args for M’Intosh (not all valid arguments, some politically unfavorable, in context of the time)

· Doctrine of Discovery in reality dealt with how to allocate land among Euro powers

· However had right amongst Euro powers had exclusive right to buy land from Native Americans

· Right of Conquest – whoever conquers the land militarily controls the land

· Inferior Sovereignty – Euro superior sovereignty to Natives.  No title without sovereignty.

· Factors behind Justice Marshall’s decision (Majority):

· It’s too late: at this point, this was the only viable option (many years after injustice)

· Practical concern of reaching the opposite decision

CREATION

KW: Creation can be considered a sub-species of First Possession, because you are the first possessor by creating it.
INS v. Associated Press – Stolen News Case (SCOTUS 1918)
· Facts: INS was using AP news stories after AP published them.  AP suing saying they had property right to those news stories.

· Issue: Can AP have a property right in news?

· Args/Justifications for INS:
· Once the news is out, it’s public info

· Breeds innovation if you don’t give so much property right

· Less consumer access, monopoly on news, etc

· AP not adding so much value, just reporting

· Args/Justifications for AP:
· Legal right to info because of Creation
· Not practical to copyright every article (auto copyright was not established yet)

· INS reaping without sowing

· Court:
· AP has Quasi-property right
· No RTE

· Only good compared to INS (b/w the two parties, in personam)

· Restricted in time (no right to worthless old news)

· INS must STOP practice of taking news
· Basis for this is unfair competition (reaping without sowing)

· INS violated industry custom of copying AP’s articles directly

· Dissent: Legislature should decide this, not Courts.

· Takeaways:
· Property rights depend a lot on CONTEXT

· Property is a FLEXIBLE concept (quasi-right, etc)
KW: Q: Should there be Intellectual Property right for FASHION? (NO right in U.S.)

· Case FOR IP Rights for Fashion:

· Incentive to create new designs
· Mid-range designs are at a disadvantage without trademarked logo
· Artistic endeavor, just like other art
· Copycats are reaping without sowing
· CASE AGAINST IP Rights for Fashion:
· Incentive is always there for Early Adopter customers, no need for statutory protection
· Already protection with Trademark
RIGHT OF PUBLICITY/LIKENESS

Bette Midler v. Ford Motor Co. – Singing Voice Commercial Case (9th Cir. 1988) [CB 143]

· Facts: Bette Midler song “Do You Want to Dance?” Mercury car company wanted Midler to sing the song for a commercial, she rejected offer. Mercury instead got Midler backup singer to imitate her voice for the commercial. Sounded a lot like her, commercial did not say that it was not Bette Midler.  (Copyright of lyrics not at issue here)

· Issue: Is Bette Midler’s voice/persona a protected property right?

· Arg for BM:
· Reduces value of brand

· Consumer confusion

· Arg for Ford
· Not BM’s voice

· Nobody said it was BM singing

· Prevents innovation if this stuff is protected

White v. Samsung Inc. – Vanna White Doll Case (9th Cir. 1993)
· Facts: Samsung made a commercial of a Wheel of Fortune letter-turning board with a blonde robot parody of Vanna White.

· Issue: Does VW have a right to her likeness in a parody with a metal robot?

· Court: YES, she does have a property right

· Dissent: 

· Not blonde hair that makes it Wheel of Fortune, it’s the letters

· It’s obvious that it is not actually VW (unlike Bette Midler v. Ford above)

· Limitations on IP necessary so there is not a monopoly on everything

NOVELTY
Trenton Industries v. A.E. Peterson – Foldable High Chair Case (S.D.Cal. 1958) [CB 150]
· Facts: P trying to enforce patent right to collapsible high chair.  P showed design to manufacturer during negotiations, then the ended up making it on their own.
· Issue #1: Is P’s patent enforceable?

· Court: Patent NOT enforceable

· Not novel enough of an improvement from existing product

· Concept already present in other patents

· Issue #2: Can P enforce D’s monetary gain from high chair for unjust enrichment?

· Court: D is liable to pay because of unjust enrichment

· Implied K that P went to D with potential royalty deal, not to give him the idea

· KW: There is some limited property right being granted here, although disguised as unjust enrichment.
PRINCIPLE OF ACCESSION

Principle of Accession: Family of doctrines in which: ownership of some unclaimed or contested resource is assigned to the owner of some other resource that has a particularly prominent relationship to the unclaimed resource

Doctrine of Accession

· Mistakenly taking another person’s property and transforming it to a fundamentally different object (ex: taking wood to make a chair)

· Subset of Principle of Accession

· Accession ONLY applies for PERSONAL PROPERTY, not real property

· Cannot change real property, it’s always there, the same “thing”

· Policy: We don’t want people taking over other people’s land because they increased the value

Two Approaches:

· Substantial transformation (ST): (Blackstone)
· a) Has the thing been substantially transformed?
· Substantially transformed = raw material not recognizable anymore

· NOTE: Blackstone does not have a Good Faith requirement.

· Comparative Value Test (CVT): (Weatherbee v. Green uses this test, overrules ST test)
· a) Did D act in GOOD FAITH?, AND
· b) How much was the value increased proportionally?

· Physical changes are necessary, but value changes are more relevant

· If increased value is substantial, then D must pay P for value of RM

· If increased value is NOT substantial, then D must give P the accessed property

Why CVT preferred?

· Equity: add in value is important, not the labor hours, could be the guy is an expert

· Reaping without sowing: original owner should not be rewarded with high value for doing nothing

· Policy: Incentive to make the most efficient use of the materials

· PN: This only holds up if good faith is not relevant
Ad Coleum Rule

Ad Coleum Rule (ACR): “To whomever the soil belongs, he owns also to the sky and to the depths”

Edwards v. Sims – Great Mammoth Land Survey Case (Kent. 1929) [CB 171]

· Facts: Lower court orders survey to be done to see if the cave underground passes into the other person’s property.

· Issue: Should the survey be allowed? (Otherwise, it’s trespass) Is it relevant if the cave goes across the border (i.e. is there a property right by the owner of the surface, anyway)?

· Court: Upholds ACR, ordering survey to be done.

· Dissent: The owner of the MOUTH of the cave (Edwards) is the owner of the cave, and the other owner cannot even access it from his own land. No dominion over it, therefore cannot own it.

· Reaping without sowing: surface owner did nothing to contribute to the cause

· Efficient use: surface owner cannot profit from the cave

· KW: Which later cases would have helped the dissent in this case had they been written?
· Hinman: planes can fly over, unless violates use of property

· Garza: not owned until you make the effort to go get it (fracking)

· Rule of Capture: exploiting value of the cave

· BUT – in the cases above, it is a NEW resource, not accession (old resource, changed)

Doctrine of Accretion

Accretion: land changes based on the moving of the rivers

· If land borderline is the river, and the river moves, your borderline moves
· Applies when there is a slow gradual change
· Can gain or lose land based on the accretion

Avulsion: Exception to accretion: rapid changes in the river will NOT change the borderline
Justifications of Doctrine of Accretion:

· Prevents islanding problem, where someone owns a little land on opposite side of the water

· Allocate risk to the owners on the waterfront

· Reciprocity: you lose sometimes and gain sometimes
· Corresponding doctrine of Erosion.
Nebraska v. Iowa – Missouri River Border Dispute Case (SCOTUS 1892) [CB 179]
· Facts: Missouri River is border between Neb. and Iowa.  River moved, making one town west of the river when it used to be east.

· Issue: Should the borderline between the states move?

· Court: Missouri River change was Avulsion, and the old borders stay

SEQUENTIAL POSSESSION
When true owner cannot be found, how do we assign property rights among possessors (finders, thieves, etc)?

· Finder has superior right to EVERYONE except the TO.
· F1 v. F2 = F1 wins, “first finder”
· Clark v. Maloney – Found Logs Case
· F1 has superior right to everyone except TO
· F1 is “TO” now w/r/t to everyone else
· Administrative convenience: Easier to give right to the first person instead of transferring over and over
· F1 v. T2 (Finder 1 v. Thief 2) = F1 wins, because has superior right (and to deter stealing)
· Armory v. Delamarie – Chimney Sweeper Case
· T1 v. T2 = T1 wins
· Anderson v. Gouldenberg
· Deter theft
· Why not neither? They are thieves!
· Bad policy to have parties argue based on third parties owning.  We only want to know who has superior claim between those two parties
KW: Armory, Clark, Anderson can all be understood by saying First Subsequent Possessor wins.

· Among the two parties before the court, the one who had the item first wins.

· Exception to first-in-time: Transferee 1 v. Finder 2... although T1 hasn’t possessed it yet, T1 wins because of his right to the property through K

Lost Property: TO unintentionally and unknowingly dropped it or list it. Unaware that it is lost.

Mislaid Property: TO intentionally placed it in a certain location and left, forgetting it was there.

· Mislaid belongs to the possessor of the premises that it is found (or lessee) until TO is located
· Item found in a very strange or hard to reach location implies that it was probably placed there
Abandoned Property: TO actively AND intentionally abandoned property

Treasure Trove: Valuable items left underground, clearly for long after original owner died, must have “sense of antiquity”

· UK: belongs to the crown... US: belongs to the finder

Hannah v. Peel – Found Brooch Army House Case (UK 1945) [CB 233]
· Facts: House has not been used for years.  Used to house soldiers during WWII.  Person (Hannah) found valuable silver brooch in the house. Absent owner of property (Peel) claiming that he owns the brooch because he owns the house

· Issue: Who wins? Finder or Owner of Property?

· Court: Hannah (Finder) WINS

· Owner (Peel) was never in the house, does not maintain it, visit, etc

· Good faith by the soldier factored in to the decision.

Goddard v. Winchell – Meteorite Fell in Land Case (Iowa 1892)
· Facts: Meteorite fell on land, went way into the ground upon impact
· Issue: Does landowner have right to the meteorite? Is meteorite part of the land?

· Court: YES. Becomes part of the soil when it crashed into Earth. NOT considered a piece of abandoned property on top of the land

Fisher v. Steward – Bees in Tree Case (NH 1804)

· Facts: P found bees in D’s (landowner) tree.

· Issue: Does D have superior right to the bees? Are bees from the tree part of the land?

· Court: YES.  This goes along with the ratione loci (wild animals belong to landowner) rule
Exceptions to general doctrine:

· Trespass: usually do not give superior right to trespasser (but other factors are relevant too)
· Ex: If Hannah snuck into Peel’s house while unoccupied and found it?
· Agency: if someone finds something in scope of employment in private place, principal employing agent has right.
· Ex: If Peel hired Hannah to go clean the house

· Buried in the land/fixed item: Buried in the ground, or fixed item = part of the land, belongs to landowner.

· Ex: If the brooch was buried in the ground of Peel’s land.

· Mislaid: belongs to owner/possessor of the land

· NOTE: Could be argued that brooch is mislaid, because found in hard to reach spot

· TO Knowledge: if TO knows about it (unlike Peel) than finder does not have superior right
ADVERSE POSSESSION
REQUIREMENTS TO ESTABLISH AN ADVERSE POSSESSION

· Actual Possession

· Physical active acceptance or use of the property (usually inhabiting the land, but does not have to be)
· Open and Notorious

· “Reasonably attentive owner” would be on notice that someone is using land
· Open and notorious to a reasonable attentive owner... not to the public at large 
· Actual notice to owner not required (EE: unless adversely possession from co-owner)
· Exclusive Possession
· Exclusive FROM True Owner
· First Adverse possessor or Superior Adverse possessor (better color of title, ie) can oust an inferior adverse possessor during process of establishing A/P
· In most states, one adverse possessor not required... multiple people can adversely possess together (become co-owners once A/P is granted)
· If Adverse Possessor and TO concurrently on land, a prescriptive easement (below) may be more appropriate
· Hostile Possession

· Objective View (Majority view)
· Without permission of TO, adverse to TO’s rights
· Intent of Adverse Possessor IRRELEVANT
· Bad Faith View
· Bad faith REQUIRED for A/P
· Usually relevant in border disputes
· Policy concern: incentive to lie, favors illegal possession over mistaken possession 
· Good Faith View

· Good faith REQUIRED for A/P
· Ex: mistake in deed, mistakenly thinks its his own land
· Continuous Possession
· Using it consistently as a TO would under the circumstances
· Seasonal use is enough if it’s a seasonal place (ie summer house)
· Based on continuity of adverse possessor, not of TO dispossession
· SOL starts new every time there is new adverse possessor
· AP1 can leave and come back and oust AP2 and continue AP1 SOL
Other Aspects of A/P

· Tacking: adding the SOL from AP1 to AP2 to continue the SOL

· Tacking requires privity – K, sale, gift, will, inheritance

· Legal Disability: most states do not allow SOL to run when TO has legal disability... SOL is tolled (below)

· Ex: minor, mentally ill, prison sentence, military service

· Disability MUST exist at the START of A/P SOL

· NO tacking of disabilities

· If Disabled TO transfers property to able owner, SOL begins when it is transferred (NOT at original date)
· Tolling: SOL paused and continued at a later date

· Ex: if TO is disabled (ex: minor), SOL is tolled until disability expires and then begins/continues

Marengo Cave Co. v. Ross – Underground Cave A/P Case (Ind. 1937) [CB 190]

· Facts: D (Marengo) discovers underground cave under his property.  Builds it, develops it, makes it tourist attraction.  Cave operates for over 50 years.  After this, P (Ross), who lives on adjacent property, sues after finding out that part of cave is under his land.  P has bought a ticket and visited cave during years before the survey.
· Issue: Did Marengo Adversely Possess the property below the surface of Ross’s land?

· Court: NO A/P.  Possession NOT Open and Notorious because underground.

· SOL does not run until Ross SHOULD have known that cave bordered onto his land
· NOTE: Strong counterargument that ownership was open and notorious because it was a huge tourist attraction, that Ross reasonably should have had a survey done much earlier, and Ross even came and visited!

· No way of knowing what goes on below the surface w/r/t borders. Should not require TOs to have to do surveys to find out when they did not do anything.

· Not exclusive possession of the entire land (Ross was living there the whole time), BUT there is exclusive possession of the cave underground, which is the property at issue here.

· (Marengo is subsequent owner of cave, SOL tacked onto Marengo from previous owner)

Carpenter v. Ruperto – Abandoned Cornfield/Driveway A/P Land Border Case (Iowa 1982) [CB 203]

· Facts: Carpenter purchased land adjacent to cornfield.  After the first year, the cornfields were not planted as far down to the property line.  Carpenter cleared the non-corn field area, planted with grass, fearing fire and animals.  Afterwards, Carpenter installed propane tank and driveway.

· Issue: Can Carpenter claim that part of the land through A/P?

· Court: NO A/P... Iowa has Good Faith View.

· KW: Even if Court does not technically require Good Faith, it weighs heavily in the Court’s mind

Howard v. Kunto – Washington State Summer Home Faulty Deed A/P Case (Wash. 1970)

· Facts: Mistakes with the deeds.  Deed established title to the adjacent lot in reality, not the lot they thought. First owner owned lot B but deed was really A.  Kunto bought deed, thinking title was for lot B as well.  Deed mistake presumably happened over 20 years prior.  Occupancy by Kunto and previous owner was limited to summer occupancy

· Issue: 1) Is summer occupancy continuous?  2) Does successive occupancy sufficient privity for tacking SOL (previous owner lived on land with faulty deed as well)?

· Court:
· 1) Summer occupancy IS CONTINUOUS. 

· House meant for summer use

· Continuous is about longstanding attachments, not necessarily 24/7... summer is sufficient for this

· 2) YES privity here, tacking SOL to Kunto, so SOL does not start over when Kunto took over, meaning SOL expired and A/P is established

KW’s Comments on A/P w/r/t Right to Exclude; Three Possible Views:

· 1) A/P Contradicts RTE

· logically, not absolute if someone can take it over

· 2) A/P does NOT contradict RTE

· You waive your RTE after inaction for certain amount of time

· 3) You have RTE as long as you put your land to use

· We want to prevent excluding solely for the sake of excluding

· Promotes most efficient use of the land

OTHER VALUES SUBJECT TO OWNERSHIP
Rights to PERSONHOOD

Moore v. Regents of Univ of Calif. (Cal. 1990) [CB 243]

· Facts: P sues D for conversion, alleging he has property right in his removed spleen.  Doctors used removed spleen that to gain a patent on important medical research.

· Issue: Does P have a property interest in the cells removed from his body during surgery.
· Court: NO PROPERTY RIGHT (hence no conversion)

· P did not expect to retain possession of the removed body part

· The item that came out of the cells (the valuable cell line used for research) was not Moore’s intellectual property, just the raw materials (sounds like accession...). The inventive effort of doctors added value, not the cells themselves.

· Policy: Advancing medicine, we do not want to chill medical research with threat of conversion suits

· Other justifications from KW

· Efficient use: the doctors will use the removed cells more efficiently/productively than P

· We all benefit from medical research, not just doctors

· If we make doctors bargain for parts, we may create a market for body parts (Arabian, concurrence)

KW: Q: How would Moore come out under common law property doctrines?

· Accession:

· Moore would get damages for the initial value of the raw materials (removed cells)
· Bad Faith would factor in Moore’s favor. Doctors acted in bad faith by not disclosing, asking him to come in without his benefit

· But, we do not know market value of a spleen, other cells, etc

· Abandonment:
· Moore abandoned his cells by intending to relinquish ownership
· But, did he intend to abandon for that purpose? Is purpose of abandonment relevant?

Demsetz and Radin on Property Rights

· Harold Demsetz

· Property rights develop when benefit of having property right outweighs cost
· Would probably rule Moore in favor of doctors, because benefit of NOT having property right here outweighs benefit of having it (??)
· Margaret Radin
· We assert a property right when we have a personal subjective value on something
· Line drawn for Radin is when the item is separable from the owner
· Would probably rule Moore in favor of doctors because requirement to have item separable from person
Rights to DOMAIN

Kremen v. Cohen – Sex.com Con-Man Case (Cal. 2003) [NYUC]
· Facts: Cohen sent a fraudulent shady letter to Network Solutions posing as Kremen’s employer, giving up right to domain name sex.com.  Kremen sued Cohen and won, but Cohen would not pay, and fled the country after his assets were frozen.  Kremen suing Network Solutions for conversion, by giving up domain name.
· Issue: Is there a property right in a domain name? If so, can NS be liable for converting a domain name?

· Court: YES Conversion

· NS should have taken extra precautions to validate it, did not act reasonably

· Arg that higher admin costs being passed onto consumers is not a good one

FQ: For Conversion cases (like Moore and Kremen) look:

· FIRST to see if there is a property right

· THEN, if so, it is sufficient to establish a claim for conversion

PUBLIC RIGHTS

The Public Trust Doctrine (PTD)

· Public Trust Title inalienable (see ICR below) because they are held for citizens for purpose of: navigation, commerce, fishing.

· Public Trust is rooted in state law, so varies from state to state

· Justifications for PTD
· Private ownership will cause holdout, monopoly (especially water, which is not movable)

· Efficient use: Public use might by the highest value use

· History of corruption in land grants and feat of capture by big companies and industry

· Necessary for protecting the border and security (especially in case like ICR)

· Exceptions to PTD
· Private party promotes interests that the Public Trust advances, OR

· If no impairment of the interests (neutral)
Illinois Central Railroad Co. v. Illinois – Submerged Land Pier Case (SCOTUS 1892) [CB 296]

· Facts: State of Illinois gave right to submerged land by Chicago Pier on Lake Michigan to ICR (private corporation).

· Issue: Does the State have the right to give those lands to private owner? Are the submerged lands only for public use?

· Court:
· Public Trust Doctrine
· Certain areas (like this one) the state has title to lands for the public good. Here, Court says State has public trust title to navigable and tidal waters, which includes submerged land.

· State NOT allowed to relinquish public trust title.

· State did NOT have right to transfer the right to submerged land to private company

· State did NOT have to pay ICR to take the land

Water/Beach

· Mean high tide line: end of wet sand
· Mean low tide line: border of water/wet sand

· Dry beach: from wet sand to vegetation

· In most states, public has right to walk on wet sand because of PTD
· Waterways – when is a waterway considered public w/r/t PTD?
· MUST be NAVIGABLE IN FACT
· Other relevant factors:

· Commercial benefit

· Lack of alternative waterway, or other way

· Important recreational use

State of Oregon ex rel Thorton v. Hay – Beach Resort PTD Case (Ore. 1969) [CB 308]
· Facts: D is beach resort owner.  P suing saying that dry beach (between wet sand and vegetation land) bordering property is public w/r/t PTD, and D cannot build barriers or fence around dry beach area. (D admits that wet sand is no doubt public).

· Issue: Can D enclose dry beach area? Is it public property w/r/t PTD?

· Court: Dry Beach = PUBLIC, cannot enclose it. Public has prescriptive easement (see below), equivalent to A/P

· CUSTOM – common law doctrine... court cites 7 relevant factors to establish custom

· 1) Ancient usage
· 2) Continuous usage
· 3) Peaceful, free from dispute

· 4) Reasonable usage

· 5) Usage subject to visible boundaries

· 6) Allowed use is obligatory to private landowners

· 7) Usage not contrary to other laws or customs

· This decision was wide-reaching, effectively ruling on entire Oregon shoreline
· KW: Historical Context: this was very pro-environmental era, pro-conserving nature, beaches.  Possible that the court was simply codifying what was already happening anyway in reality.
Justifications AGAINST granting Customary Rights:
· Admin problem: Disturbing recorded system of rights for unrecorded

· Hard to transfer the land

· Hard to put land to productive use without private party in control

· Anti-commons: no incentive to invest in the land

Justifications FOR granting Customary Rights:

· Protect the interest of the people

· Protect econ equality, preventing gentrification, exclusive use to beaches for rich people

· Socializing and recreational function (court talks about this a lot)

What would Demsetz say?

· Court took away property right from resort because cost of property right outweighed benefit.  Shifted in favor of giving beach access to public based on custom.

OWNER SOVEREIGNTY AND ITS LIMITS
CRIMINAL AND CIVIL TRESPASS
Criminal laws help provide extensive protection to property

· Help with enforcement in civil matters

· Police act as an agency to enforce exclusion rights when self-help would carry high risk of violence/injury

· Examples are criminal trespass (can use reasonable force to expel intruders), burglary, arson, etc

State v. Shack – Farm Workers Helper Trespass Case (NJ 1971) [CB 409]

· Facts: D anti-poverty workers who deal with migrant farm workers, are charged with trespass for going on the farm workers land (workers lived on the farm) to get a guy who needed medical assistance and another guy who needed legal assistance.  Owner of farm (Tedesco) made condition that legal meeting can only be done in his presence. Ds are fined in lower court for trespass

· Relevant NJ Statute: violator = “any person who trespasses any lands after being forbidden to trespass by the owner.” Does not explicitly define was trespass is, but seems broad.

· Court: NOT TRESPASS

· Doctrinally, Tedesco has no possessory interest enabling him to exclude the people

· Court balanced interests of farm workers and Tedesco
· Against public policy to let migrant farm workers K away essential medical/legal services

· Farm workers would have those rights if they got their own apartments, should not be penalized because they live at work

· Right to visitors is part of being a tenant

· Comparison with Jacque Case, similar facts
· Jacque: bright-line rule, because no other parties have rights to the land

· Shack: balancing test, flexible approach

· KW: Shack can be read in two ways:

· 1) Exception from RTE for migrant workers, etc in similar condition

· 2) RTE is generally subject to BALANCING TEST across the board
Civil Actions

Protecting REAL Property

· Trespass Quare Clausum Fregit – ‘trespass because he broke the close”

· Used to vindicate the interest that a person in actual possession has in exclusive possession of the land

· Ejection firmae – ‘ejectment’ = specific recovery of land

· Used to vindicate the interest of a person who has title to land against a person wrongfully in possession
Protecting PERSONAL PROPERTY
· Trespass dba – applies to forcible carrying off of P’s goods

· Detinue – based on unlawful detention of goods
· Trover – allege that D had wrongfully converted P’s goods to own use
· Replevin – used for unpaid rent, or creditor/debtor situations for personal property

· Trespass to chattels (TTC) – D has injured or interfered with property
· Harm/reduction in value required to make TTC claim
· Q: Why is Trespass SL but TTC requires reduction in value?

· To prevent frivolous claims

· Easier to prevent harm to personal property than harm to real property (large, boundaries)

· Ability to use self-help for personal property

Intel Corp v. Hamidi – TTC Email Case (Cal. 2003) [CB 374]

· Facts: D Hamidi as former employee of Intel, after he leaves he sends emails to all the employees about Intel’s bad employment practices, etc.  Intel sues for TTC of corporate email servers.

· Issue: Does Intel have a claim for TTC for harmful emails?

· Court: NOT TTC

· NO HARM done to the servers

· Distinct to spam cases, where server can be slowed down, viruses, etc

· Requirement to take prevention is NOT considered a harm w/r/t TTC

· Other harms (distracting employees, reputation, etc) should be dealt with in other torts, TTC not appropriate claim

· Nuisance claim is invalid, because nuisance only applies for real property
· KW: Context: There are Free Speech undertones here too that the Court has in mind

· Comparing Moore (Removed Spleen Case) and Hamidi
· Courts in both cases do not want to extend to the law to a new place

· Courts in both cases favors no property right
SELF-HELP (SH)

** THREE PRIMARY RULES of SH **
· Berg Rule: LL can almost NEVER use SH (REAL PROPERTY) (very high threshold “Chance of violence”)
· Intermediate Rule: LL can sometimes use SH, in peaceful situations

· Williams Rule: Threshold for violent taking is VERY high (PERSONAL PROPERTY)
For REAL property, we generally DISCOURAGE SELF-HELP

· For breach of K, just thinking that there is a breach is not enough to justify self-help

· We want to prevent violence
· We generally do NOT like people taking the law into their own hands
Berg v. Wiley – Restaurant/Landlord Self-Help Case (Minn. 1978) [CB 388]
· Facts: Restaurant lease K said that no renovations can be done without permission of Landlord (LL), and other clauses. Relationship broke down after Tenant (T) did remodeling without permission, and operated restaurant in violation of health code.  LL went and changed the locks to the restaurant, T could not get in anymore.  T did seem to close the restaurant before then, at least temporarily.
· Issue: Was self-help justified in this case? (And did T abandon the property?)

· Court: SH NOT JUSTIFIED HERE

· Two requirements for SH
· Peaceful
· Even the CHANCE of an altercation is enough to violate the Peaceful requirement... this is very hard to satisfy
· Must have Possessory Interest
· Berg is strongly AGAINST LLs using SH
For PERSONAL Property, SH is generally more justified than Real Property

· Personal property can be hidden more easily

· More serious to remove someone from their home than take personal property

· Greater potential for violence in real property
Williams v. Ford Motor Credit Co. – Car Repo SH Case (8th Cir .1982) [CB 394]
· Facts: FMC repossesses Williams’s car at 4:30am, because her divorced husband did not pay lease. She runs out and argues. Repo guys were very polite, they took it, nothing they can do.  Williams sues for conversion.
· Issue: Is FMC’s SH (repo of the car) lawful? Is there a conversion claim here?

· Court: SH Repo was LAWFUL, and NO conversion.

· Under UCC, conversion requires threat of force or risk of violence

· Court: This case was not sufficient risk of violence, she did not raise sufficient objection

· Strong counterargument, she did what she could, it was 4:30am.  Why should Williams be penalized for NOT using more violence?

· This is a case-by-case analysis, easy to swing either way for purposes of the exam.

KW: Q: What about new development of Starter Interruption Devices (SIDs)?
· Devices car creditors use, remotely stops car from starting up if debtor defaulted on loan

· Many benefits: restricts use without violence, easy to fix in case of error, D cannot steal car after default

Justifications for using SH in Credit/Debtor (C/D) situations

· Passing cost to consumer: creditors can charge lower rates if they paid less in repeated litigation every time someone defaulted

· K around it: C will add clauses to the K allowing SH, easily avoiding the issue. Uneven bargaining power.

· Less access to credit: C will be more picky about who to loan to, reducing access to credit

EXCEPTIONS TO THE RIGHT TO EXCLUDE
NECESSITY: Trespasser had necessity to perform the intrusion

Ploof v. Putnam – Boat Dock Necessity Case (Vt. 1908) [CB 400]

· Facts: D tied boat to P’s dock in emergency situation, otherwise could have died from the storm. P servant untied the boat to exclude them, the D got injured.

· Issue: Does D have a right to P’s dock in this situation?

· Court: D IS JUSTIFIED by NECESSITY

· D had a RIGHT to P’s property in that instance
· Necessity was NOT SELF-CREATED, sudden short-term need

· Must be applied on a case-by-case basis, situational
· Compare: Vincent v. Lake Erie Transport (similar facts)
· Court: Necessity is good, but must pay damages ex-post
· KW: It is NOT a full RIGHT if you have to pay damages ex-post.
· Justifications for damages ex-post:
· Prevents unjust enrichment
· D acquired a benefit without consideration
· We want intruder to make implied C/B analysis
CUSTOM: Someone may have right to property based on long-standing custom (think Thorton v. Hay)

McConico v. Singleton – Customary Hunting Case (S.C. 1818) [CB 403]

· Facts: P warned D not to hunt on his land. D hunted anyway. Land was unenclosed and unimproved.

· Issue: Did D have a right to hunt on P’s land?

· Court: YES right to hunt.

· Hunters have general right to enter unenclosed rural land in pursuit of game, no permission required
· KW: This can be considered semi-commons (public right for specific uses only, private right for other uses)
· Justifications for establishing customary right in this case

· Historical context: In 1800s, hunting was a major source of food/survival
· Needed land to train militia, can do that with hunting
· Efficient use: Hunting is more efficient/productive if you can go on rural unenclosed land
· Difficult to know on unenclosed unimproved land where the borderline exactly is
· NOTE: Many states have law requiring land owner to affirmatively put NO HUNTING/TRESPASSING SIGN, or else hunting allowed.

PUBLIC ACCOMMODATION: for businesses open to the public, RTE is subject to reasonableness, presumption of “open access”

· KW: Degree of public-ness of business, the more/less the RTE is relaxed... not a dichotomy (public/not public)

Uston v. Resorts International Hotels – Atlantic City Blackjack Card Counting Case (NJ 1982) [CB 415]

· Facts: P famously counts cards, D excluded him from casino for counting cards.

· Issue: Does D have RTE P?

· Court: NO RTE

· Common law: D is a public accommodation business, subject to reasonable exclusion

· NJ Casino Commission precludes common law here
· NJCC: casinos CANNOT exclude

· Comparing Uston and Shack
· Both Courts treat RTE as a STANDARD, not a rule (subject to balancing interests)

· NOTE: Most of the laws regarding public accommodation, reasonable RTE are a result of the Civil Rights movement, so businesses cannot exclude based on discrimination

ANTI-DISCRIMINATION LAWS (outside of Common Law)

· Racially-discriminatory covenants are struck down by Equal Protection Clause (Fourteenth Amendment)

· EPC only applies when there is STATE ACTION

· In Shelley v. Kramer (below), covenant was enforced by community, not the state... so EPC inapplicable to community enforcement (but applicable to judicial enforcement, see below)
· Fair Housing Act of 1968 outlaws racial covenants by statute
· No need to rely on EPC or Common Law
· Can bring a disparate impact claim when there is no real intent to disc (see below), but hard to establish
· Exceptions

· Religious organizations can choose people of same religion (but NOT race)
· “Mrs. Murphy” exception: if you are the owner, and you live in the house, and less than 4 separate families live there, you have exception to FHA
· Arlington Heights I (SCOTUS 1977)
· Discriminatory land use must be with intent to discriminate

· Incidental disparate impact is hard to be considered disc w/r/t the law
Shelley v. Kramer – Raisin in the Sun Covenant Case (SCOTUS 1948)

· Court: Judicial enforcement is considered State Action w/r/t EPC (although it was enforced by community)

· Constitution does not invalidate private agreements standing alone

· Historical Context
· Population increase, put pressure on racism

· Public opinion was moving against racism at this time

· Post Cold-War

· NAACP rising to prominence

· KW: Study showed that racial covenants more prominent in up-and-coming African American communities, than in white upper-class communities, because in the other communities, residents could resort to SH (violence, etc)

FORMS OF OWNERSHIP
OVERVIEW OF ESTATE SYSTEM
Setting Up Estates (conforms with Bundle of Rights view)

· Property can be divided by time – present and future interests
· Property interests can be shared at the same time (see Tenancy later)
· Property can be divided by use (McConico) or space (Hinman)
PRESENT POSSESSORY INTERESTS

· FEE SIMPLE ABSOLUTE (FSA)

· Largest package of ownership rights (“owning land’)
· Indefinite in time
· Can be given by will or through State Intestacy statute
· If die without a will or heirs then escheats to the State (rare)
· Common law magic words = “and her heirs” (although heirs do not actually receive any interest, just terminology)

· EX: ‘O grants Blackacre to ‘Marge and her heirs’”
· Language was specific in grants in common law
· TODAY: magic words = “to A” or “to A in fee simple” (“and her heirs” not required, but lawyers use it anyway to be sure)

· Ways to Transfer Property
· Conveyance or Inter Vivos Transfer (between living parties)

· Devise
· Through a will or testament
· Devise – transfer of real property

· Bequeath – transfer of personal property
· Inheritance
· Through the State Intestate Succession Statute
· FEE SIMPLE DETERMINABLE (FSD)

· Interest in land ends AUTOMATICALLY upon the named event taking place, whereupon the GRANTOR regains present interest
· Magic words = “As long as”; “so long as”; “While”; “During”; “Until”

· EX: “O grants Blackacre ‘to Springfield Law School as long as it is used for instruction in the law”
· Springfield Law School – FSD
· O – Possibility of Reverter (below)
· w/r/t A/P, the SOL runs once the named event occurs, since O automatically regains present title at that point

· NOTE: ONLY difference between FSD and FSSCS (below)

· FSD = named event automatically reverts back to O
· FSSCS = O required to actually take action to repossess
· NOTE: ONLY difference between FSD and FSSEL (below)

· FSD = named event auto reverts back to O
· FSSEL = named event transfers title to 3rd party
· FEE SIMPLE SUBJECT TO CONDITION SUBSEQUENT (FSSCS)
· Grantor must take action (self-help or lawsuit) to regain possession after named event occurs
· Magic words = “But if”; “If”; “Provided However”; “On condition that”, “O has right to retake the land”
· “O grants Blackacre ‘to Springfield law School, but if it is not used for instruction then O has the right to reenter’”
· Springfield Law School – FSSCS
· O – Right of Reentry, aka Power of Termination
· w/r/t A/P, the SOL does not start to run until O takes some action (because O does not have ownership until action taking, unlike FSD)
· Many states have gotten rid of the difference between FSD, and FSSCS… begun to treat Rights of Reentry like Possibility of Reverter and start the clock at breach
· Right to Reenter – could possibly use laches
· FEE SIMPLE SUBJECT TO EXECUTORY LIMITATION (FSSEL)

· Like FSD, but t future interest is granted to a 3rd party, NOT a possibility of revert to O.  Automatically ends interest for grantee when named event occurs (like FSD).
· “O grants Blackacre ‘to Springfield Law School as long as it is used for instruction of the law, then to Springfield Animal Hospital’”
· Springfield Law – FSSEL

· Springfield Animal – Executory Interest
· w/r/t A/P, SOL runs when named event occurs (like FSD)

· NOTE for FSD, FSSCS, FSSEL: BE CAREFUL of the distinction between a CONDITION and a mere suggestion or COVENANT (enforced and resolved using damages mostly, different system, see below)
· FEE TAIL

· Transfers title to the last descendent, reverts back after lineage runs out
· Not important because not used anymore – Courts will interpret Fee Tails nowadays as Fee Simple Absolute (on exam, mention what Common Law would do (FT) and what modern courts would do (FSA) when “of his body” is used)
· Magic words = “to A and the heirs of his body”
· Prevents generations from divesting or selling land by having the land go to succeeding generations
· LIFE ESTATE

· Interest in land that comes to a natural end when someone dies
· EX: “O grants Blackacre to ‘A for life’”
· A = Life Estate
· If A convey title to B, then B has a Life Estate por autre vie – measured by the length of A’s life
· Life Estates can have conditions – “to A for life so long as she does not become a lawyer”
· Exception: Common Law generally does not allow restraints on marriage (“A for life, so long as she does not marry”) unless there is a positive purpose too
· Followed by a Future Interest of a Reversion (in grantor) or Remainder (in grantee)
· If NO mention of future interest, than Reversion presumed

· Potential for conflict between Life Estate and Future Interest holders
FUTURE INTERESTS

· ALL Present Interests are accompanied by a Future Interest (except FSA) – all combinations add to a Fee Simple Absolute (someone has to have it forever, even if that means reversion to O’s estate in a million years)
· IMPORTANT: Character of Future Interest is SET IN STONE at time it is created
· EX: O grants A FSD (O’s future interest = possibility of reverter). O then sells possibility of reverter to B. B’s future interest = possibility of reverter, NOT Exec Int

· Think of it has reverting back O and then auto-transfer to B
· REVERSION (in Grantor)
· After the natural end of a Life Estate (or Fee Tail)
· Can be put explicitly into a grant, OR
· Implied from giving someone a Life Estate without mention of what happens after
· EX: O grants Blackacre to A for life.
· A = Life Estate
· O = Reversion
· NOTE: Landlords retain Reversion when leasing an apartment
· POSSIBILITY OF REVERTOR (in Grantor)
· Future Interest reserved for the Grantor in FS Determinable, becomes present interest when named event occurs
· If the named event occurs, then the property right reverts to the Grantor (or his successors)
· Can be explicit stated or implicit
· RIGHT OF REENTRY aka POWER OF TERMINATION (in Grantor)
· Interest reserved for Grantor in FSSCS
· Needs to be exercised by affirmative action
· If not exercised timely, might be barred by doctrine of laches
· EXECUTORY INTEREST (in 3rd party grantee)
· Interest reserved for 3P Grantee in FSSEL (like Possibility of Reverter, but for FSSEL instead of FSD)
· Two types
· SHIFTING Executory Interest: Divests a TRANSFEREE
· EX: “O grants Blackacre to A as long as Blackacre is used for farming, then to B and his heirs”… SHIFTING because A is transferee and loses title if not used for farming
· SPRINGING Executory Interest: Divests a TRANSFEROR
· EX: “O grants Blackacre to B take effect if and when B agrees to farm Blackacre”… SPRINGING because O (transferor) loses interest once B agrees
· REMAINDER (in Grantee)
· Interest reserved for Grantee in a Life Estate
· VESTED REMAINDERS
· Indefeasibly Vested
· Identity of the takers is known, AND
· There is no other contingency other than death
· EX: “O grants Blackacre ‘to A for life, then to B, C and D and their heirs”
· A = Life Estate
· B,C, D = Vested Remainders
· Best way to do this is by naming takers BY NAME
· VESTED SUBJECT TO COMPLETE DIVESTMENT
· If the occurrence of a condition can cause the interest to shift to someone else
· “O grants Blackacre ‘to A for life, then to B; but if B fails to graduate high school by 19, then to C”
· A = Life Estate
· B = Vested Remainder Subject to Complete Divestment
· C = Shifting Executory Interest (because divests grantee) [is springing if divests grantor]
· VESTED SUBJECT TO PARTIAL DIVESTMENT (or SUBJECT TO OPEN)
· “O grants Blackacre ‘to A for life, then to his children and their heirs” (B & C are A’s children at time of grant)
· A = Life Estate
· B, C – Vested Remainder Subject to Open (because A can have more kids)
· MUST be AT LEAST ONE vested party (here, B, C) be Vested Subject to Partial Divestment (otherwise, it’s a contingent remainder)
· Very common when naming “all children” as takers. Law assumes possibility of having kids to last until death.  Actual scientific ability not relevant.
· CONTINGENT REMAINDERS
· Contingent on a condition precedent occurring 
· EX: “O grants Blackacre ‘to A for life, then to his children and their heirs’”
· A = Life Estate
· Children (unknown) = Contingent Remainder (contingent on A having kids)
· Once A has a child (B), future interest becomes vested remainder subject to open in B
· O = Reversion (reverts back if A does not have any children)
· EX: “O grants Blackacre ‘to A for life, then to B if he graduates high school by age 19’”
· A = Life Estate
· B = Contingent Remainder (contingent on B graduating high school by 19)
· Once B graduates high school before 19, remainder becomes Vested.
· O = Reversion (if B turns 19 without graduating)
· EX: “O grants Blackacre ‘to A for life, then to B for life, then to B’s children who survive him”
· A = Life Estate
· B = Contingent Remainder in Life Estate (contingent on B outliving A)
· B’s Children – Contingent Remainder in Fee Simple (contingent on B outliving A, AND B’s children outliving B)
· O = Reversion (reverts to O if B does not outlive A, or if B’s children do not outlive B)
· Alternative Contingent Remainders
· ONE of the possibilities has to happen
· EX: O grants Blackacre to A for life, then to the person with the most recent birthday between B and C and her heirs.
· NOTE: Even if there are Alternative Contingent Remainders that add up to a Vested Remainder, there still always is an implied reversion even though the chances of reversion are nearly impossible
NON-POSSESSORY INTERESTS
· Interests that are outside of the Estate system such as easements and covenants between neighbors
NON-FREEHOLD INTERESTS (everything above is FH interest)
· Terms of years (A leases to B for 10 years)
· Periodic tenancy (A leases to B month-to-month)
· Tenancy at will (A leases to B for as long as A and B consent)
ATTRIBUTES OF THE ESTATE SYSTEM
· Flexibility/Rigidity of the Estate System
· Rigid, because there a finite set of rules and new forms of ownership are not created
· Flexible, because can keep nesting rights and there is a continuous stream
· Using the Estate System for Estate Planning
· TRUSTS
· Used by well-advised individuals for Estate Planning rather than Life Estates
· Trusts consist of more than just land interest, include stocks, bonds
· Lawyers in forming trusts use the same property rights; however, Trustee has legal title to all the assets in Fee Simple
· WILLS
· Used to avoid State Intestacy Statute
· Allows individual to determine who inherits things after her death
· Spousal Elective Share Law (in some states)
· If spouse is left no money, he/she can opt to take 1/3 and the rest is split in proportion with the will
· NUMERUS CLAUSUS
· Refers to the idea that the number of estates is fixed (presumption against new estates being formed)
· Legislature can create new forms of holding land (Condominium)
· Limiting the number of types estates helps to reduce transaction costs (Merrill article)
· High transaction costs in information gathering if not (Merrill article)
CONFLICTS OVER TIME, DOCTRINES

WASTE

· EE: Waste = possessory life tenant permanently impairs the property’s condition or value, to the detriment of the future interest holder

· Future Interest holder can bring an action, collect damages or injunction
· 3 TYPES

· Voluntary Waste (aka Affirmative Waste)
· Life Tenant ACTIVELY changes the property’s use or condition that DECREASES the property value

· Permissive Waste

· Life Tenant FAILS TO PREVENT harm, thereby causing DECREASE in property value

· EX: Neglecting to make necessary maintenance thereby causing damage, failing to pay property taxes, interest on debt, etc.
· Ameliorating Waste

· Life Tenant INCREASES VALUE of property, but changes the nature of the property
· EE: Courts look at factors: Life tenant’s expected remaining life, the need for the change, good faith of life tenant and future interest holder in opposition
· Brokaw v. Fairchild – NYC Mansion Waste Case (NY 1929) [CB 552]
· Facts: George Barkow has Life Estate in mansion from father Isaac (who left 4 mansions next to each other on Central Park east, one for each son including George). After George’s death, George’s children inherit his mansion, if they survive him. If they don’t survive him, George’s siblings get ownership of house. George wants to tear house down and build apartment building, which would increase the value of the land. (I think George has no kids, making siblings future interest holders)
· Issue: Can George destroy the mansion and build an apartment building? Ameliorating Waste

· Court: NO, cannot destroy mansion. Doctrine of WASTE
· Court’s Rule: Waste = fundamentally changing the nature of the property (even though it increases the value)
· Also should look at grantor’s intent. Isaac intended for his children to live together, near each other. Not for an apartment building to be there.
· Melms v. Pabst Brewing Co. (cited by Brokaw) – Mansion Turned Brewery Case (Wisc. 1896)
· Facts: PBC acquired the property after Melms died. PBC thought they had a Fee Simple. But, they actually Life Estate per autre vie Melms’s widow, which would go to children after widow’s death. PBC destroyed mansion, not knowing it only had Life Estate, and hence was not allowed to make such changes (waste!) However, making it a brewery increased value, because area became very commercial, and residence there had little value.  Better suited as a factory.
· Issue: Is this considered waste?
· Court: NOT WASTE
· Comparing Brokaw and Melms
· Brokaw: residential area… Melms: purely industrial
· Brokaw: house is not gone yet, it is ex ante… Melms: house is already destroyed, ex post, so grantees can only get damages
· KW: Different Understanding of Waste between two cases
· Brokaw = “hold-out” of traditional waste rule, court does not stray… better for ex ante drafting
· Melms = transforming waste by giving more power to present possessor… better for ex post troubleshooting
· NOTE: Today, a minority of courts would follow Brokaw strict ruling
· NY Legislature passed law opposite to Brokaw 8 years after ruling
· Q: What can be done during drafting to prevent Waste conflicts?

· Specify in will that LAND is being granted, not specific structure (or vice versa)
· Specify, perhaps, that anything increasing value is permitted/prohibited
· KW: Establish as a TRUST

· Under a Trust, you separate Legal Title (held by Trustee in charge) from Equitable Title (held by beneficiaries)
· Trustee has fiduciary duty to manage the assets for the benefit of the trust as a whole, to maximize value, and not in self-interest
· Conflict may still arise if there is difference of opinion of what is better for the trust
· KW was really proud of Trust idea in Brokaw case, use this if possible on exam

RESTRAINTS ON ALIENATION (aka “Dead Hand Control”)

· If a transfer is too restrictive on grantees, then Court can strike restrictions
· Courts will typically uphold Restraint on Alienation for a limited period of time, if appears to be related to family estate planning

· EX: Restraint until a minor becomes of age; restraint on spouse with intent for children to inherit without restrictions

· 3 Types of Restraint (Toscano, below)

· Forfeiture restraint

· Transferring restraint

· Promissory restraint

· Justifications for Preventing Restraint on Alienation
· Justifications FOR RAP
· Present possessor probably knows best what to do with it than dead person

· Bundle of rights should include right to transfer

· Efficient Use/Value: Impede higher value uses of land

· They can serve practically is illegal covenants that discriminate
· Restricts ability to get mortgage, credit, etc

· Property rights of current owners restricted (this is sometimes good sometimes bad though)
· Justifications AGAINST RAP
· Grantors will not want to give to charity if they do not have guarantee that it will stay that way

· Morse v. Blood – “Not One Cent to My Family” Case (Minn. 1897) [CB 564]
· Facts: Henry Blood leaves land to his widow on the condition that she “does not give one cent of the estate to a member of my family”

· Issue: Is this condition valid (thereby a FSSCS), or invalid due to Restraint on Alienation?

· Court: INVALID, due to Restraint on Alienation

· Innocent Trigger: Too easy to break the condition, too overreaching and broad

· Self-Defeating: This specific restraint is self-defeating, because if it is breached it goes to Henry’s estate anyway since he is dead! Silly grumpy old man

· Efficient Use: restricts efficient use of land, cannot sell it with such a strong condition

· Mountain Brow Lodge v. Toscano – Cal. 1967 [CB 567]
· Facts: Conveyance: “property restricted to use and benefit of Second Party… if not used by Second Party, or if it is transferred/sold, it goes back to First Party”

· Issue: Is this condition valid (making it a FSSCS/FSD), or invalid because Restraint on Alienation?

· Court: Restriction on Sale is INVALID, Restraint on Alienation (restriction on how to use the land is valid, FSSCS presumed over FSD)

· “No sale or transfer” = Forfeiture Restraint
· Generally, FS w/ absolute restraint on transfer is void for Restraint on Alienation

· Can sever different restrictions (use…transfer)

· Rule Against Perpetuities (RAP)
· RAP: An interest must VEST, if at all, NOT LATER than 21 years after some life in being at creation of interest dies

· Purpose: Do not want contingent rights to stretch too far into the future (allows upcoming generations to be bound by control, but not too far down the future)

· Courts are more tolerable to PARTIAL restraints (if reasonable), especially those only lasting for a Life Estate
· Court will not waive RAP if the life in being is not identified well enough (saying “last living person in NYC phone book” does not solve RAP because we cannot practically keep track of that… saying “Brad Pitt” probably does solve it, because high-profile person and everyone knows when he dies)

· KW: RAP balances both interests discussed in Restraint on Alienation discussion
· Lets the dead hand do SOME controlling

· Prevents future restrictions from stretching too far

CONCURRENT OWNERSHIP
TENANCY IN COMMON (TIC)

· Each tenant has separate but undivided interest

· Independently descendible, conveyable, and devisable
· Each tenant has right to possess WHOLE property
· Any unequal ownership requires rents and profits from one cotentant to the other
· Interest of cotenant in TIC is passed down to estate if cotenant dies
· TIC is the PRESUMED type of concurrent ownership, absent specification

· EX: O to A & B as joint tenants = TIC!!... TIC presumed, even when it says joint tenants! (wtf)
JOINT TENANCY (JT) (With Right of Survivorship)
· Deceased Joint Tenant loses interest in JT, does NOT pass along to heirs (surviving joint tenant acquires the interest of deceased party)
· Magic words = “with right of survivorship”
· EX: O to A, B, C, D as joint tenants with survivorship

· A dies, devising property to A1
· A1 has NOTHING, cannot pass on interest. B, C, D all have 1/3 joint tenancy
· B sells to F
· C, D = 1/3 joint tenants. F = 1/3 TIC (because does not have TIME unity, so turns JT to TIC)
· C dies, devising to G.
· D = 2/3 (taking over C’s interest because cannot devise JT) TIC with F 1/3.
· F dies, devising to H.
· D = 2/3 TIC with H 1/3.
· REQUIREMENTS for JT – Four “Unities”
· TIME – each interest must VEST at SAME EXACT time
· TITLE – each must acquire title by the same instrument (including joint A/P), CANNOT be through intestate succession or act of law
· INTEREST – each must have the same legal interest (FSA, Life Estate, etc)
· POSSESSION – each must have right to possess the whole
· NOTE: This is the ONLY requirement in TIC
· Does not have to be 50/50
TENANCY BY THE ENTIRETY (TbyE)

· ONLY FOR MARRIED COUPLES, only allowed in some states

· Requirements: Four Unities (above) + Marriage
· Separate and undivided interest and right to possess all [double check this]

· DIVORCE is the ONLY way to sever TByE (turns into TIC)

· NOTE: Owners of TbyE CANNOT UNILATERALLY SEVER TbyE (unlike JT, where you can unilaterally sever)

SEVERANCE: Either Joint Tenant can sever, or by destroying one of the unities.  It then turns into TIC with the other joint tenants, while the joint tenants have JT amongst themselves.
· Mortgage on Share of JT, does it Sever? – Two theories

· Lien Theory – mortgage is just security, NOT conveying rights. Therefore, mortgage does NOT sever JT.

· Title Theory – mortgage conveys legal title to creditor (FSD), reverter to grantor (debtor) when mortgage is paid off. Therefore, mortgage DOES sever JT, because transfer share.

· Creditor has TIC with other Joint Tenants (who have JT amongst themselves)
· Harms v. Sprague – Brothers Mortgage JT Severance Case (Ill. 1984)
· Facts: Two brothers owned property in JT.  One brother got a mortgage for a friend’s property and secured it with his share of the JT.  Mortgagee died, and other joint tenant did not know about mortgage.
· Issue: 1) Does the mortgage SEVER the JT? 2) Does the mortgage survive after death of the mortgagor in JT?
· Court: 1) Mortgage does NOT SEVER the JT. 2) Mortgage does NOT SURVIVE
· Court uses LIEN THEORY, saying that the mortgagor just got an interest in the share of the joint tenancy, NOT title.
· Because the mortgage is merely an interest in the mortgagor’s share, once he dies, his share is extinguished, and therefore the mortgage disappears (because it is attached to nothing)... BUT Estate still has to pay it off, still a debt
ADVERSE POSSESSION in Concurrent Ownership

· A/P from co-tenants (JT, TIC, TbyE), you MUST give NOTICE to cotenants
· NOTICE = Express Notice, OR Constructive Notice (acts so inconsistent with a concurrent ownership that cotenants must be deemed to be on notice)
PARTITION: ACTUAL division of property OR value of property, ENDS cotenancy (not undivided anymore)

·  Two Types
· Partition in KIND = PHYSICAL partition, each cotenant receives a separate parcel

· Owelty = payment from one party to the other to equalize the partition, if land cannot be divided into parcels of equal value

· Partition by SALE = VALUE of property is split. Property is SOLD and the cotenants split the proceeds.

· Preferred method when Partition in Kind is not practicable or advisable, or if an unascertained (or unborn) person owns an interest in the cotenancy
· Delfino v. Valencias – TIC Partition Garbage Business Case (Conn. 1980) [CB 599]
· Facts: D (31% share) and P (69% share) own TIC.  D (31%) lives on land and runs garbage business on the land. Ps want to sell share of land to home developer.  D wants Partition in Kind (because she wants to continue to live and run her business there). P wants Partition by Sale (so they can sell the full lot)

· Issue: Which Partition is appropriate here? In Kind, or By Sale?

· Court: PIK is appropriate here

· Rule: Partition By Sale ONLY ordered when TWO conditions are satisfied:
· 1) Physical attributes make PIK impracticable/implausible

· 2) Interests of owners better promoted by PBS

· NOTE: Burden is on party that desires PBS to show why PBS is preferred
· Here, Property can be physically divided, Interests of owners promoted by PIK… therefore PIK is better here
· Agreement between cotenants prohibiting judicial partition is subject to Restraint on Alienation rules
· Now, Partition is based on Statute, but used to be part of Common Law
OUSTER: Occupying tenant acts to prevent the other cotenants from using the property

· Ousted cotenant MUST make demand for access and be denied access, BEFORE bringing a claim for ouster.

· If Ousted cotenant does NOT make demand for access, Occupying Tenant’s A/P SOL may begin to run (depending on whether or not the nature of the ouster meets the notice requirement)

· EX: changing locks, makes property exclusive, etc
· If possessing tenant ousts cotenant, required to pay rent to ousted cotenant. (Otherwise cotenants do not pay rent, because both own the whole)
· Gillmor v. Gillmor – Grazing Ouster Case (Utah 1984) [CB 606]
· Facts: Florence (out of possession) and Edward are co-tenants. Florence asked if she could graze her sheep there, etc, Edward ignores her, does not reply. Florence did not resort to force.

· Issue: Can Florence bring a claim for Ouster?

· Court: YES OUSTER, P has right to the land.

· Test for Ouster: Actions necessarily excluded her from using the property… (mere exclusive use alone is not good enough)

· P made clear and equivocal demand to use the land, D refused to accommodate

· Irrelevant that Florence did not result to force… Force is not necessary to make a claim for ouster

· KW: Two meanings of Ouster
· 1) Ouster for A/P, by possessing tenant

· Stakes are higher here, because claiming COMPLETE ownership of the land

· 2) Ouster for Rent payments, by ousted tenant

· KW: Very fact-specific inquiry

MARITAL PROPERTY – a form of concurrent interest

· Community Property State:
· Anything acquired DURING the marriage = community property
· Property brought in from BEFORE the marriage = separate property

· CANNOT transfer community property without consent of BOT spouses

· In the event of DEATH of one spouse, half of community property goes to surviving spouse. Other half goes to the will
· Divorce = each spouse gets HALF of Community Property
· NOTE: There is usually statutory protection for the surviving spouse in non-community property states (“elective-share” below)

· Common Law State (e.g. New York)
· Marital Property (acquired DURING marriage) is subject to equitable distribution upon divorce.

· This is VERY fact-specific

· Upon death of one spouse:

· With JT or TbyE, share of deceased is extinguished (just like other JT or TbyE)

· NON-joint property is gone through the will

· “Elective Share” Law: surviving spouse has option to take portion (usually approx 1/3) of the will, if spouse is cut out.

· What happens after divorce does NOT depend on title during marriage
· O’Brien v. O’Brien – Medical Degree Divorce Case (NY 1985) [CB 626]
· Facts: Couple got married shortly before husband started medical school. Wife moved to Mexico with husband so he can attend school there. Wife worked and paid for his medical school tuition with her income. Shortly after finishing medical school, they divorced.

· Issue: Is a Medical License VALID marital property under the NY marital property laws?  What about the future earnings using the medical degree?

· Court: YES – Medical License IS VALID marital property

· Acquired during marriage: Wife provided 75% of income to pay for degree
· KW: Court has in mind that they did not own any other assets which the wife can be granted

· KW: This case raises 3 major questions

· 1) Should wife get some type of compensation for her contribution to license?

· Justifications FOR granting Ms. O’Brien compensation

· Return on her investment in her husband’s education

· Unjust enrichment on the husband

· Compensation for Ms. O’Brien giving up other opportunities

· Justifications AGAINST granting Ms. O’Briein compensation

· Dr. O’Brien worked for the degree, went to school, took exams

· Future earnings are speculative, not guaranteed

· Future earnings depend on Dr. O’Brien’s work, not solely on degree
· 2) If so, HOW should she be paid?

· 2 Options:

· 1) Maintenance/Alimony (periodic payments)
· 2) Property Method (one lump sum)
· Court: PROPERTY METHOD (one lump sum), rejects alimony

· Alimony expires upon re-marriage, which would not be fair if she got re-married

· Alimony perpetuates bad relationship, no finality

· Justifications for Property
· 3) How MUCH should she be paid?

· Court: 40% of the enhanced earnings created by the medical degree

· Nowadays, 10-15% is the norm

· KW: Another takeaway from O’Brien is: when should we apply maintenance (liability rule) or Property method (property rule)? Answer is ease of valuation is a big factor.
LANDLORD TENANT LAW
Key Attributes of Entity Property
· Permit Management of resources to be separated from their Use
· Governing of Possessory Interests
· Leases, Co-operatives, Condos
· Non-possessory Interests
· Trusts, Corporations, Non-Profits, Partnerships
Three Important Aspects of Leases
· De Facto Financing Device (rent payment)

· Risk Spreading Device

· Minimize risk of investing savings and not wanting to keep asset long term
· Minimize risk for landlord since retaking leased property is easer than foreclosure (further with multiple tenants)
· Lessee bears risk of overvaluing property, but also benefits from undervaluing
· Integrating and Managing Complex Assets

· Governance instead of Exclusion and Specialization of work
Lease is a mixture between a CONTRACT and PROPERTY LAW.  Has strong characteristics of K, but not fully under K Law.  Third party cannot enforce the lease – it’s ONLY between the parties (like a K!)
TYPES of LEASES

· Term of Years (TOY) – stated period of time

· Periodic Tenancy – auto-renew, no risk to NOT renew... must give notice of desire to terminate lease
· Tenancy at Will (TAW) – can cancel at any moment, notice required equal to period of time at which rent payments are made

History of Leases

· L/T Law has evolved in Three Phases:

· Historical Phase: Lease is a bundle of independent covenants (See Paradine, below)
· Cannot breach one covenant (e.g. pay rent) as response for another breach (e.g. maintaining property)
· Only exception to Ind Cov theory: Breach of “quiet enjoyment” justifies stopping rent payments
· Traditional Phase: Statutes being enacted for L/T law. (Constructive eviction, surrender, etc). Does not have to rely on K, Property law.
· Contract Phase: Courts begin interpreting leases more in line with K Law. BUT, even at this point, leases are still NOT treated fully as Contracts.
· Paradine v. Jane (King’s Bench 1647) [NOT GOOD LAW, REALLY OLD]
· Lessee assumes risk of land being valuable/productive

· Lessee benefits from casual profits, should bear cost of casual losses
· Obligation to pay rent is independent of other obligations
· In this case, even though D couldn’t use land because of war, he needed to pay rent for the land
· Law may absolve gov’t created obligations but not private contractual ones (it’s a K!)
· TODAY: EXCEPTIONS to Ind Cov expressed in this case (if burns down, no obligation to pay rent)
· Smith v. McEnany (Sup. Jud. Ct of Mass 1897) [NOT GOOD LAW, REALLY OLD]
· Facts: Wall was a few feet over the border, did not affect use of the land.
· Issue: Is Tenant absolved from paying rent because of small breach over the border?
· Court/Rule: YES absolved – No such thing as partial eviction... all or nothing
· Wrongful eviction by LL = suspends T’s requirement under the lease 

· This case is an exception Ind Cov expressed in Paradine, because the covenant to pay rent depends on the covenant to provide possession... only can stop paying rent when the landlord is the one hindering possession of the land (exception to Paradine)
· BUT: tenant had too keep the building in good repair though
· De minimis encroachments might be waived but this was not de minimis
· *** TODAY, such thing as partial eviction: T would choose between either 1) terminate the lease, OR 2) have reduced rent
· Sutton v. Temple - Cow Paint Chips Case (UK 1843)
· Tenant had to pay rent despite the manure killing the animals. It was leased for purpose of raising animals.
· Tenant bears the risk of land value/use

· Smith v. Marrable – old case that talked about “implied fitness” in leases... BUT Court distinguishes that here, saying that the other was about a house with furniture, different relevant facts
· Stopping to pay rent may be appropriate when express condition of the lease is broken, but there is no express condition is here.
· Caveat Lessee = “Lessee Beware”
IND COV Model (as articulated by our 3 historical cases) is problematic for LLs and Ts

· T has to SUE for breach of covenant, forced to pay rent

· LL has to SUE for rent, instead of evicting or re-letting

CONSTRUCTIVE EVICTION
Standards for Constructive Eviction Claim:
· Substantial Interference: Must be interfering with something express/implied IN THE LEASE, Blackett, interfered with IMPLIED

· Reasonable Person Standard: would a reasonable person leave?

· Actually Vacate the Premises: Some jdxns require the tenant actually vacate the premises.
· Policy: Filters false claims, BUT it’s a gamble for the tenant (if not constructive eviction, then its abandonment, liable for rent)

· Implied Warranty of Habitability: Fallback for those who do not want to leave, can bring a claim for IWH.
Blackett v. Olanoff – Massachusetts Loud Bar Next Door Case (Mass. 1977) [CB 666]
· Facts: P T suing D LL because LL also leased our property nearby to a bar. Bar was really loud late at night, making it hard for tenants to live, sleep, etc.

· Rule for Constructive Eviction: Must be “substantial interference for a substantial time”
· Court: Implied Covenant of Quiet Enjoyment is entitled to Ts under the lease. Violated here.

· NOTE: Important that LL has control over the bar, volume control, etc

· T Arg: LL has DUTY to stop the bar; LL’s lease with bar expressly said they could not disturb neighbors

· LL Arg: It’s a non-feasance, NOT a mis-feasance; K between LL and Bar is between LL/bar, not 3P

Doctrine of SURRENDER / DUTY TO MITIGATE
· Pro-Tenant: Once LL accepts surrender, T not required to pay rent, lease is OVER.

· CONDUCT can SUPERSEDE a written response (Taco Bell) w/r/t SURRENDER. Express words are not strong in comparison to conduct that shows abandonment/lack of

· Gotlieb v. Taco Bell – even though LL (attempted to) did NOT surrender the lease by Taco Bell in writing, the conduct of dealing with Rite-Aid to re-let OVERRIDES, and shows SURRENDER

· Basically, the court is saying that LL surrendered by talking to Rite-Aid, and therefore no duty to mitigate, because lease is OVER.
· *** NO DUTY TO MITIGATE for a COMMERCIAL LEASE
· BUT, LL cannot sue for rent until rent ACCRUES in the PAST (cannot sue for future rent, unless there is acceleration clause in the lease)

THREE Possible Remedies for LL, once T leaves mid-lease (Common law)

· 1) DO NOTHING and sue for rent

· BUT, LL cannot sue for rent until rent ACCRUES in the PAST (cannot sue for future rent, unless there is acceleration clause in the lease)

· Sometimes there is Duty to Mitigate for RESIDENTIAL.  NO DUTY FOR COMMERCIAL

· Policy Justifications:

· Reinforce right of T, w/o LL coming in to re-let. (if clear that T is long gone, then this is BS)
· “Efficient breach of K” doctrine, save $ for all parties if nothing is done, and no duty to mitigate
· Transaction costs are high, so just leave it alone and collect rent
· 2) Re-enter and re-let as T’s Agent

· If NEW T pays less rent than original T, the original T is responsible for the difference
· Original T must also cover reasonable costs incurred in re-letting
· BUT if NEW T pays more, than original T gets the surplus (b/c the idea is that LL is just doing it on T’s behalf, T owns property)
· Why would LL like Gotlieb bother finding a new tenant if the could just sit around (Option #1, above)

· To get rent NOW, instead of accruing, TVM
· To make a statement
· Perhaps LL can charge higher rent (and keep excess if NOT as agent, Option #3 below)
· T who left might not be able to pay (business went under, etc), so better to get cash than have to sue for rent from bankrupt T
· 3) LL Accepts Surrender, Re-Lets for Own Benefit

· Departing T is released of ALL obligations and don’t owe future rent. Lease is OVER!
· Why do Option #3? (see above Option #2)

· SURRENDER – at what point should it be clear that surrender is performed?

· Changing of the locks?
· Ad in the newspaper?
· Talk on the phone/emails? (Rite Aid, Taco Bell)
Sommer v. Kridel – Duty to Mitigate Soldier Tenant Hackensack (NJ 1977) [CB 702]
· Facts: Soldier tenant secured lease, then had to back out, and never moved in, notified LL. Lady approached LL inquiring about THAT exact apartment. LL said no, expecting that there was no duty to mitigate. (LL did not even affirmatively seek the old lady, she just came to him)

· Issue: Duty to Mitigate here? Was LL responsible to accept lease from old lady?

· Court: YES Duty to Mitigate, must make REASONABLE EFFORT
· Basic fairness

· Regular K doctrine of duty to mitigate, this is no exception

· If apartments were identical, same item, then Lost Volume Doctrine would apply

Comparing Sommer and Taco Bell
· Sommer: residential; Taco Bell: commercial

· Sommer: no effort to find re-let, old lady approached LL; Taco Bell: would have required LL to do work to mitigate damages

Legality of Lease Clauses/Contracts

Sub-Lease

· Carved out of the T’s primary lease
· Interest of inferior extent than the primary lease

· Each lessee must deal with the person above them if problem arises (sub-lessee-->T-->LL)

Assignment
· Operates like alienation, handing over the interest

· Assignee has the same interest as original T, took over
· Assignee steps into the shoes of the, direct relationship with LL. Original T has NO responsibility anymore.
Kendall v. Ernest Pestana Inc. – Plane Hangar Sublease Case (Cal. 1985) [CB 722]
· Facts: Lease K said that tenant cannot sublease without permission of LL first. T claimed that this is an illegal Restrain on Alienation (ROA).

· Issue: Can LL reject sub-lessees without justification?
· Court: YES ROA. Non-enforceable clause. If LL reject sublease, must be COMMERCIALLY REASONABLE
In some cases, the reasonableness requirements implied by the Court in Kendall can be expressed by statute (like in NY)
Airbnb, Short Term Rentals

Benefits of Short-Term Rentals:

· Tourism increase

· NOT a ROA

Drawbacks of Short-Term Rentals:

· Externality to neighbors

· LL did not K with sub-lessee, only the lessee, no control

· Some say sublessees don’t know proper fire/safety procedure, potential danger (eh...)

Implied Warranty of Habitability (IWH)
KW: IWH is the biggest modern development in LT law

· Old Law: NO IMH; NO implied covenant to repair the property during lease term (burden on T)

· Even after burden of repair shifted to LL, T still had to sue for breach while pay rent. IND COV

Javins v. First Nat’l Realty Corp – D.C. Constructive Eviction Case (D.C. Cir. 1970) [CB 685]
· Holding/Rule: LL bears Implied Warranty of Habitability, must deliver property FIT FOR USE.
· Reverses “Caveat Lesee” idea somewhat, extends logic of Smith v. Marable kind of. (Different from Sutton v. Temple because this is urban housing more like a K, Sutton was for rural land, more in line with property law)

· IWH NOT WAIVABLE, CANNOT CONTRACT OUT of it.
· NO IND COV, if IWH is broken, T is off the hook for paying rent. Does not have to sue separately. Lease is VOID. (Also, illegal to evict a T in retaliation for reporting housing code violation)
· DC Cir. already recognized “Illegal Lease” concept, when there are serous housing code violations when lease starts.

Justifications for having IWH on LL:
· LL benefits from having property in good condition, not that much of a burden for LL

· LL has FSA, long term title, incentive to invest

· T has short-term lease, no incentive/return to invest, lower access to financing.

· LL best positioned to make repairs, cheapest cost avoider, economies of scale

· LL has better information on the building, law, experience

· Unequal bargaining power between LL and T most of the time

· Public Policy: bad housing is bad for ALL society, not just those in the bad housing

· K Law, Immutable Rule: Leases are Ks! Implied Warranty of Fitness is an immutable rule

How do we determine if something meets the IWH? Two standards:

· Housing Code: if it meets the housing code, then it meets IWH (PN: but then why would we need the rule?)

· Community Standards: If the condition meets established community standards
Practical Consequences of IWH

· IWH set a minimum standard for low-income housing, when housing code was lacking.  BUT, there are some questions about how effective IWH is... low amounts of $, other impediments. Cannot control for ALL factors.

· Posner, “Orthodox Microeconomic Assumptions”
· Increases demand for low-cost housing while increasing costs of supplying low-cost housing which causes rent to rise and supply to fall
· Causes people to pay more or squeeze more ppl into smaller apts

· Ackerman, Legal Scholars Sympathetic to Mandatory IWH

· Residential leases are different than other product markets

· Inelastic demand and supply since supply is fixed because it is not easy to exit the market and there are high fixed costs

· IWH raises standards and doesn’t let slumlords let buildings deteriorate

· Craswell

· Marginal tenant sets the price (tenant needed to make landlord invest)

· Infra-marginal (ppl willing to pay more) will benefit from surplus

· Demand curve shifts might not be parallel because 2 types of tenants

Rent Control

· Many countries have rent control

· In US, only NYC and some parts of California have significant rent control

· Drawback, Supply and Demand: Can cause problems because of distorting effects on landlords and other tenants who pay more for same apartments. Economics Supply/Demand

· Benefits: Gives access to low-income tenants for better housing, evens the playing field
· Rent Freeze = no increase; Stabilization = % increases unless vacated

Condos, Coops, Living Communities
Co-Ops
· Generally only in NYC

· Purchasers OWN stock in the Corporation that owns the building
· Building is purchased and financed with debt, so Board is very picky about people and their finances because have a general mortgage... everyone has each other’s back if one cannot pay, so picky
· Also, general idea of exclusivity. And picky about externalities, generally do not like celebrities, high profile attention, etc.
· Sales and sublets require Board approval

Condominiums
· Newer form of property in US
· Apartments: owned in Fee Simple by individuals; Common areas: owned in Tenancy in Common by the individuals
· Rights restricted by Deed (establishes the condo corporation) and Condo Board (makes decisions and stuff)
· Generally free to sell, but some condos have restrictions or rights of first refusal
Common Interest Community
· Gated communities general. Homes: owned in FSA by individuals. Commons: owned by homeowners, everyone required to join Homeowners Ass’n.
· Master Document establishes a board, and procedures for elections
Which type is preferred?

· w/r/t Price, Condos preferred over Coop (8.8% increase for comparable apartment)

· Important Factors
· Condos: easier to finance, individual mortgage (not ONE mortgage for entire thing)
· Coop Board has stricter regulations, more picky because of blanket financing

· Both Condos and Coops have governance issues, board issues, etc

40 West 67th St. v. Pullman – Crazy Accuser Tenant Case (NY 2003) [CB 763]
· Facts: Tenant in coop accuses other tenants of crazy things, etc. Board votes to kick him out, he claims that it is illegal, no basis.

· Court: BUSINESS JUDGMENT RULE applies, combined with “Complete Evidence” rule (court already ruled in Landusky that BJR applies to coops)

· Put the burden on the T to show why BJR should NOT apply. (not burden on coop)

· Level of “complete evidence” needed is subject to coops judgment (PN: this is sketchy, makes it even MORE deferential, no added gain of complete evidence rule)
· BJR: Court must give DEFERENCE to the Coop decision, under assumption that Coop is acting with the best business interests in mind (highly deferential)

· Courts should review Coop Board Decisions ONLY when board acted:

· 1) outside scope of authority, OR

· 2) did not legitimately further corporate purpose, OR

· 3) in bad faith.

· KW: Practically, not easy to find evidence to support any of these things. But this is the theory/rule if so.
Why do Coops get MORE DEFERENCE than regular LLs?

· Coops have blanket financing, need to be careful to mitigate risk

· More actual internalizing interest in the building, as opposed to LL who just cares about the $$

· Multiple people voting, not just one person (like LL) who would do whatever he wants

Nahrstedt v. Lake Village Condo Ass’n – Cat Lady Wants Pets in Condo Case (Cal. 1994) [CB 752]
· California Statute: Court should NOT get involved with covenants UNLESS UNREASONABLE.
· Must be enforced uniformly
· Cannot be ARBITRARY, or impose BURDEN that outweigh benefits
· Master Deed = PRESUMPTION OF VALIDITY
· Board-Made Rules = REASONABLENESS STANDARD (higher level of review, not “not unreasonable” standard)
· Justification:
· People self-select in the Condo that fits their needs/wants (pets, no pets, etc).

· Value of property is tied into the rules in the deed, not fair to change the rules from the Courts, unless unreasonable.

· She agreed to the K! not fair to go back on the signed K.

· Reliance interest of others that neighbors won’t have pets, other conditions

· Drawbacks of Deference: Reasonableness/norms change over time; maybe T had no good alternative, etc 
*** 3 STANDARDS OF REVIEW for Common Interest Community Board Decisions/Rules

· 1) Business Judgment Rule (BJR) – MOST DEFERENTIAL
· Levandusky, Pullman (NY)
· Court DEFERS to board decision if board acts
· For the purpose of the coop, AND
· Within the scope of authority, AND
· In good faith
· 2) Reasonableness Presumed ALWAYS – LESS DEFERENTIAL THAN BJR ^

· Narhstedt (Cal.)
· PRESUMED valid/reasonable, UNLESS
· Arbitrary
· Burdens substantially outweigh benefits to residents
· Violates fundamental Public Policy
· 3) Reasonableness Presumed INITIALLY – LEAST DEFERENTIAL (MOST ONEROUS)
· Hidden Harbour Estates (Fla., cited in Nahrstedt)
· Initial Master Document PRESUMED VALID, must be UNREASONABLE to be looked at
· Restrictions added LATER evaluated under REASONABLENESS TEST, NOT PRESUMED VALID
· “To ensure board promotes health, happiness, and peace of mind of project owners”
· When do we use each standard? Depends on:
· Jdxn
· Type of case, opinion
· How much the value is dependent on conditions, etc
· Other factors that make sense intuitively
· Justifications FOR Deference:

· Residents K in to the system, especially should be bound by the rules in the initial document
· Judicial oversight is costly to both sides of the argument
· Board makes decisions in accordance with common preference, with statutory exceptions for discrimination

· Justifications AGAINST Deference:

· Prevent discrimination hiding inside of pretext
· Boards are very similar to municipal gov’ts in many ways, and therefore should be subject to similar scrutiny
NUISANCE
NUISANCE = 1) substantial, 2) non-trespassory invasion 3) of another’s use and enjoyment of land that is 4) unreasonable [KW looks at is as 4 requirements]
· SUBSTANTIAL: Cannot sue for something that is minor or trivial

· NON-TRESPASSORY: does not meet the threshold for the tort of trespass, “Nuisance starts where trespass leaves off”
· Traditionally, trespass ONLY applies to TANGIBLE trespass (because it is a technical, hard-edged doctrine, does not weigh interests... so must be actual and tangible)

· See Adams below = dust particles are NOT tangible
· ANOTHER’S USE AND ENJOYMENT: bodily harm NOT appropriate for nuisance... Nuisance for U+E, not physical harm. Wrong tort.  Also, P must have an interest in land (tenant, LL, mortgagor, reversion interest, easement owner) to bring Nuisance claim. (Trespass P must be owner or possessor)

· NOTE: Would be hard for absent LL, reversion interest, mortgagor, to bring a nuisance claim, because no U+E harm

· BUT, future interest holders can show loss of FUTURE U+E harm, loss of value
· UNREASONABLE: TWO basic approaches:
· Threshold Test: If substantial harm, taking into account D’s conduct, it’s a nuisance
· Balancing of P’s Harm w/ D’s Utility: (Restatement uses this)
· Factors for P’s Harm

· Extent, character
· Suitability of use to location (putting a factory in Wash Sq Park, not good location)
· Social value of preventing D’s harm
· Burden on P of avoiding harm
· Factors for D’s Harm

· Social value of D’s conduct
· Suitability to location
· Impracticability of preventing invasion/harm (reasonable cost?) 

· Another approach: Restatement Variation

· Allows P to get SOME damages, but NO injunction, if D’s utility of conduct outweighs gravity of D’s harm
· Who is sued, defendant?

· Owner or possessor of land creating nuisance
· Manufacturer of pesticides, gas distributor, example
· Other tenants, LL (may be barred from lease) for nuisance, not stopping it (like Blackett)
· Nuisance PROTECTS your U+E of land, but also LIMITS what you can do, to not nuisance others

Public Nuisance: Affecting the GENERAL PUBLIC

Private Nuisance: Affecting ONLY the PARTIES INVOLVED

KW: This is a tough distinction (public/private), they overlap a lot in practice

Adams v. Cleveland Cliffs Iron Co. – Manufacturing Dust Nuisance Case (Mich. 1999) [CB 939]
· Facts: D’s mine nearby emits dust onto the nearby P’s land.

· Issue: Are Dust Particles considered intangible w/r/t trespass/nuisance?

· Court: DUST is INTANGIBLE... Nuisance appropriate, NOT TRESPASS (must be tangible for trespass)

· Court does not want to open Pandora’s box, “nuisify” trespass (radio waves, other things.. other jdxns have done this)

· Do NOT want to require EX POST DAMAGES for trespass (which is what nuisance does), in order to preserve the RTE.

Why does it matter if Nuisance or Trespass is used?
· Nuisance is subject to BALANCING TEST (how many jobs would be lost, extent of harm, bargaining costs, etc)

· Nuisance has shorter SOL, so makes a big difference

· Trespass seeks to prevent obvious, disrupting invasions (e.g. throwing a rock on someone’s property).
· Easy to bargain ex ante for permission for clearly defined invasion

· Nuisance seeks to prevent the unobvious, long, wide, unknown invasions (like dust building up over time)

· Difficult to bargain here ex ante, because not clearly known, defined, unknown-unknown, etc

Campbell v. Seamen – Brickyard Killing Trees Case (NY 1876) [CB 949]
· Facts: Brickmaking by D started to kill P’s trees. P built mansion on the property beforehand.
· Issue: Is D performing a NUISANCE?

· D arg:
· Prescriptive Easement acquired after 20 years of continuously doing the activity... the land had been used before for brickmaking,

· Locality is good for brickmaking (appropriate location)

· Causation: Lot of OTHER polluters that could be harming the trees

· P could have avoided coming here in the first place

· P arg: 
· Did not wait/acquiesce

· D cost of abatement is NOT so high, we already invested all the money building the mansion

· Court: YES NUISANCE

· Balancing Test: finds P’s interest outweighs D’s burden, etc

· NOTE: Balancing test normally favors industry over people, this case is an exception to that

· Brickmaking activity NOT grandfathered in, despite that it was done before they got there

Boomer v. Atlantic Cement Co. – Cement Plant Hudson River Case (NY 1970) [CB 966]
· Court Balances the Equities here, allows D to keep polluting on the condition that D pays P PERMANENT DAMAGES (= ALL present + future damages)
· Permanent Servitude that runs with the land (future successors have to pay)

· Court believes this is sufficient to incentivize D to STOP behavior OR find a better less harmful way
· Not enough time to postpone, allowing D to do research... so court tries to find a balance
· NOTE: This OVERRULES the traditional approach – when there is substantial harm, the traditional approach is grant injunction to P. This is allowing the activity, but with payment, no injunction.

· Other justifications for NOT doing injunction:

· 300 people employed at D’s factory
· Court finds permanent damages sufficient incentive
· Granting injunction essentially putting factory out of business is for legislature, NOT judiciary
· Transaction costs are HIGH, bargaining won’t happen... kind of a like court-ordered “deal”
· Main Takeaways:

· Balances the Equities, finds middle ground
· All the evaluations are explicitly/implicitly informed by transaction costs
Spur v. Del E. Webb Development Co. – Arizona Feedlot Retirement Homes Case (Ariz. 1972) [CB 975]
· Facts: Webb begins development of retirement village Sun City near Spur feedlot. As time goes, and development is extended, it gets closer to feedlot, and it smells really bad at some of the homes. The feedlot was operating before development even started.

· Issue: 1) Is the feedlot a NUISANCE? 2) If it is a nuisance, should Webb have to pay for the cost of the feedlot to eliminate the smell/shut down?

· Court: 1) YES NUISANCE; 2) But, YES, WEBB SHOULD PAY, Webb “came to the nuisance”
· Webb took advantage of LOW real estate prices because of the smell, and is now trying to eliminate it

· Webb “came to the nuisance” after it was already there, and now is trying to get rid of it.

· Why does the court grant the Nuisance in the first place, if Webb “came there”?

· Court does NOT want to punish the innocent retirees who bought homes!  Very probably that developments were advertised, and bought before they were built. Homeowners may not have known about smell before buying/building

· Court finds BOTH a Private Nuisance (Webb corp) AND Public Nuisance (general population of Sun City)
** PROPERTY and LIABILITY RULES, Calabresi and Melamed **
	Who Gets Entitlement?
	Property Rules (Injunction)
	Liability Rules (Damages)

	Plaintiff
	Rule 1

· Plaintiff gets entitlement with a property rule

· Plaintiff may set the price to allow D to continue, by negotiating

· Campbell
	Rule 2

· Plaintiff gets entitlement with a liability rule

· Liability paid that is set by the Court

· Boomer

	Defendant
	Rule 3

· Defendant gets entitlement

· Defendant sets price to stop engaging, by negotiating with P after winning the case

· Tucker (coal mine with reasonable care)
	Rule 4 (oddest rule)

· Defendant has entitlement but Plaintiff may purchase the right for amount of money set by the Court
· Del Webb


Disadvantages of PROPERTY Rules

· Sub-optimal outcome if Property Rule allows for lower value use

· Endowment effect: may impede efficient transaction/bargaining

· Property rules are Harsh: Courts may bend substantive law on liability, in response for the harshness of property rules

When do we choose PROPERTY Rules or LIABILITY Rules?

· Transaction costs are LOW --> Property Rule [Coases]
· Bargaining will happen, economically efficient
· Transaction costs are HIGH AND court has good info about Harm to P (damages) AND cost to D to prevent nuisance --> Liability Rule
· KW: BUT maybe court should award Property Rule, since Court knows who the most efficient user of the resource is! Efficient use
· If P’s harm > D’s prevention costs = P gets Property Rule
· Transaction costs + court LACKS info P’s harm, OR D’s prevention costs = LIABILITY Rule, using info it has

· Cannot award PROP rule, because don’t know comparative costs!

· MOST REALISTIC: Transactions costs are HIGH + Court LACKS info on P’s Harm AND D’s Damages

· At this point, we just give up.
· Hard to know when transaction costs are High or Low.
Nuisance and REGULATION as a means for Address Land Use Conflicts

· Q: How are land use and environmental regulation SUPERIOR to Nuisance (nuisance is less and less effective)

· Nuisance is EX POST, after harm is done! Better to prevent the harm!
· Difficult to show harm caused by/attributed to D specifically, EX POST

· Collective action organizing to bring nuisance claim is difficult

· BUT – hard to lobby to change laws too, though

· Legislatures have better expertise, fact-finding than citizens

· Courts often poorly situated, lack of democracy, expertise

· Nuisance and Regulations are actually complements

SERVITUDES – Easements/Covenants
Easement – Right to use a part of the land

· Non-possessory

· Affirmative right

· Above the usual bundle of rights

Covenant – Restricting a certain use of the land to benefit another’s

EASEMENTS

Dominant Estate: HOLDER of the easement

Servient Estate: The one CONCEDING the rights (owner of the land)

NOTE: A License is NOT an Easement – License = waiver to the RTE. Easement = irrevocable conveyance for the use
3 Distinctions of Easements

· Affirmative/Negative

· Affirmative Easement
· Allows someone to perform some affirmative action
· Negative Easement
· Dominant prevents servient from using land in a certain way
· EX: Blocking sunlight from falling on windows; interfering with flow of air; removing lateral support to building
· Running covenants are used in US to add to these categories
· Public/Private

· Private Easement
· Authorize specific named parties to use land for purpose
· Public Easement

· Allow public to use for designated purpose
· Appurtenant/Gross

· Easement Appurtenant (generally runs with the land)

· Belongs to another parcel of land (owner of neighboring land, ex)

· Easement in Gross

· Benefits someone or an entity personally, not the land

· Historically not inheritable since similar to license
· Altered in US for Railroads and other Utilities
· Inheritable and transferable
· Other: Profit a Prendre
· Right to enter on the land of another to extract something of value (timber, fruit, fish, game, surface minerals)
· Deep rock mining, oil, and gas governed by mineral lease
· Generally governed by same rules as Appurtenant
Creation of Easements

· Expressly created in the DEED (must be written – SoF!)

· Created by reservation to grantor

· Common Law: CANNOT give to 3rd party, but U.S. relaxed this rule

· By Rule of Law

· Implication from prior use; necessity; prescription; estoppel

Easements created by LAW

· Easement BY IMPLICATON (of prior use)

· Requirements:
· 1) DT and ST were under COMMON OWNERSHIP prior

· 2) Got benefit from the other before parcels were separated from Common Ownership ^
· 3) This use was apparent and continuous

· 4) Continuation of use is reasonably necessary
· Schwab: failed, because no evidence of prior use, of those props to get the road
· Easement BY NECESSITY

· Requirements
· 1) Landlocked portion created by severance of common ownership
· 2) Easement necessary for access to public road

· Necessity is STRICTLY interpreted – higher threshold than “reasonably necessary”
· Judged AT THE TIME OF SEVERANCE, not at the time of the case
· Easement by ESTOPPEL
· Requirements
· 1) TO gave permission (some type of action needed to communicate permission)
· 2) User relied to his detriment on the permission by changing his position materially
· 3) Would be inequitable for TO to revoke the permission
· PRESCRIPTIVE Easement (the A/P of Easements)
· Requirements (Holbrook)

· 1) Open use

· 2) Peaceable use

· 3) Continuous use

· 4) Use under a claim of right adverse to the owner

· 5) WITH TO’s knowledge and acquiescence

· TO did NOT assert RTE, OR reasonable/certain for TO to know

· NOTE: If TO was never there, then NOT reasonable to know!

· No requirement for exclusive possession (like A/P does)
· Requirements (Warsaw)

· 1) Open and notorious use

· 2) Continuous for uninterrupted period

· 3) Adverse (hostile w/o permission of TO)

· No requirement for exclusive possession (like A/P does)

· NOTE: NO OBLIGATION TO PAY BACK for a Prescriptive Easement (it’s the same as A/P!) (Warsaw)

· Justifications for NOT requiring payment for Prescriptive Easement:
· Rewards efficient use of the land

· Hard to calculate the value

· Established good A/P, unfair to make them pay

· KW: This is the same discussion as LIAB Rules and PROP Rules (making the person pay = liability rule, instead of a property rule which it is now)
· Q: How can a TO prevent having to grant a Prescriptive Easement?
· Give permission
· Warsaw: putting up a sign is good enough permission
· Exercise RTE, say “Get Out”
· Negative Prescriptive Easements (Fontainbleau v. Eden Roc)

· NOT in American Common Law to grant NPE

· Eden Roc sought a NPE to NOT build the extension

· Eden Roc also brought a Nuisance claim (but FB won)

· BUT, court implies that acting out of spite, bad faith, can make you more liable for nuisance

· KW: In this case, the Court directs the discussion to Nuisance, because it does not want to grant a property right to sunlight/air

· Justifications AGAINST Negative Prescriptive Easement
· Impedes economic development (context of Miami in the 1950s, a lot of development, court does not want to impede it with NPE)

Termination of Easements 
· Termination by Deed – releases or extinguishes easements
· Terminated by matter of law when dominant and servient tracts come under common ownership
· Merger of easement into one large Fee Simple
· Terminate by Adverse Possession or Prescription
· Not fighting for easement after its blocked
· Prolonged non-use of easement gives rise to Abandonment
KW’s Main Takeaways on Easements
· In all the Easement cases, the party coming to court could have negotiated with the neighbor. (May have been hard, high transaction costs, but there was an opportunity)

· Court is being asked to bail out the aggrieved party Ex Post (like in Holbrook)
· Ex Ante, we don’t want to give things away FOR FREE without letting them bargain first.... BUT, we’ll bail the party out ex post if they deserve it, and couldn’t bargain.
COVENANTS
Covenant: agreement that runs with the land (in rem), regarding the USE of the land
Covenants and Equitable Servitudes are the same thing essentially... ONLY difference is that each is a different theory about how they should be enforced: Covenant=damages; ES=injunction... and what the requirements are (see below)

Real Covenant Theory
· Requirements for the BURDEN to RUN with the Land
· 1) INTENT for the Burden to run: look at language and context
· 2) HORIZONTAL PRIVITY
· Majority view = promise is made in connection with some transfer of an interest in land in ADDITION to the covenant itself
· E.g. grantor/grantee situation
· Looser view = simultaneous interest in land (EE: privity of estate?)

· Restatement View

· English CL = needed a LL/T relationship

· 3) VERTICAL PRIVITY
· Successor to person who covenanted for the burden must HOLD the entire durational interest held by covenantor

· Assignment of Lease = YES Vertical Privity; Sublease = NO Vertical Privity

· 4) TOUCH AND CONCERN – the covenant must pertain to the land!

· 5) NOTICE
· Requirement for the BENEFIT to RUN with the Land

· 1) INTENT for the Burden to run

· 2) VERTICAL PRIVITY
· Does NOT have to be the ENTIRE duration

· 3) TOUCH AND CONCERN
· If case involves both successors in interest, must prove both BURDEN AND BENEFIT

· If only ONE successor, prove whatever you need to win (Burden, OR Benefit)

Equitable Servitude Theory
· Requirements for BURDEN to run:

· INTENT
· NOTICE – deed; actual notice; constructive notice; inquiry notice

· TOUCH AND CONCERN
· Requirements for BENEFIT to run

· INTENT, AND TOUCH AND CONCERN (not Notice)
Tulk v. Moxhay – Key Park Covenant Case (UK 1848) [CB 1026]
· English CL: ONLY considers Horizontal Privity to be LL/T. Here, no LL/T, therefore no Horizontal Privity.

· Court: Covenant ENFORCEABLE! How can this be?
· Windfall: buyer paid lower price because of burden of covenant... not fair to get rid of covenant, buyer could turn around and sell it at a higher price

· BUT: perhaps we should have allocated risk to seller whether covenant would hold

· If not enforceable, then it will inhibit Ks and selling old land, etc

Sanborn v. McLean – Gas Station at House Covenant Case (Mich. 1925) [CB 1046]
· Facts: Developer owned 90 plots of land. Sold them all as separate lots. McLean wants to build a gas station on her property.

· Issue: Was there a covenant here?

· McLean Arg: Does NOT meet the requirements for Covenant! (RCT) No NOTICE!
· Court: They had INQUIRY NOTICE of the restrictions

· We can infer a common plan: original owner sold all the lots with a “general plan”, more than just a casual agreement

· INTENT: Having a gas station was intended to be restricted

· KW: This case gives us 3 Factors for when to enforce an IMPLIED COVENANT
· Common plan

· Intent

· Inquiry/constructive notice

· KW: This is a case of K gap-filling: protects reliance interest of neighbors who planned to not live next to a gas station, assuming there was a common plan

Bolotin v. Rindge – Residential Covenant in Commercial Area Case Changed Circumstances (Cal. 1964) [CB 1054]
· DOCTRINE CHANGED CIRCUMSTANCES (CC)
· Conditions changed SO drastically, AND enforcement won’t have benefit anymore

· Bolotin: when enforcement is inequitable, AND does NOT benefit the other party

· How easy is it to apply the Changed Circumstances Doctrine?

· Change must BENEFIT the burdened party, AND NOT BURDEN the benefitted party

· KW: This is a tough threshold to meet!

· Who the “loser” is an objective test (market value, etc): subjective values of land are given weight at the court’s discretion
· CANNOT claim Changed Circumstances purely based on ECON CIRCUMSTANCES (the price went down, recession, etc)... that’s the point of the risk allocation!

· KW: Takeaway:

· We could have more creative remedies, LIABILITY RULES
· Maybe the owner of the edge property at question paying those on the interior (Bolotin)

· CC Doctrine: What does it achieve?

· Solve situations with high bargaining costs

· Court recognizes that maybe property laws should evolve over time, NOT fixed (Sanborn)
· BUT, also very difficult to apply the doctrine (Bolotin)

· Reinforces the property right, BUT exception is rare

Doctrine of Changed Circumstances seeks to handle Dead Head Control issue! Other mechanisms to prevent DHC with Covenants:
· Collective agreement to NOT enforce the covenant (but trans cost might be high!)

· Expiration date can be put on the covenant
· Doctrine/Public Policy to not enforce
Conservation Easements
· Servitude that restricts the future development of land

· Most common restriction prohibits subdivision and commercial development but allows for residential and agricultural uses
· Essentially a “Negative Easement in Gross”
· Prohibit servient landowner from engaging in activities
· ‘In gross’ because given to gov’t or charitable org. and not person
· Forces behind expansion of Conservation Easements

· Owners of land worry about aesthetic value
· Significant tax benefits
· Powerful tool for commercial development

NOTE about the Third Restatement Proposal to Covenants
· NO COURT has accepted this yet

· Default: Covenants are enforceable, UNLESS one of the exceptions apply. (Presumption of validity)

· Justifications for making it easier to enforce covenants? For land use
· Avoids central planner inherent to Zoning

· Consent of affected parties

· Justifications for making it HARDER to enforce covenants:
· Under-enforcement because of the transaction costs to bring action

· NOT the most efficient way, the remedy is just damages to the burdened parties, ex post after the harm
