PROPERTY

Fall 2015 – Prof. Richard Epstein

2A. Overarching concerns

B. Defining Property
2
1. Right to exclude
3
2. Repeated Trespass
3
3. Encroachment
4
4. Mistaken Improver
4
5. Restitution
4
6. Limitations on Right to Exclude
5
C. Acquiring Property
6
1. First Possession
6
2. Discovery
7
3. Creation
7
4. Accession
8
5. Adverse Possession
8
6. Sequential Possession
9
D. Controlling Property
10
1. Public Trust Doctrine
10
2. Abandonment
10
3. Destruction
10
4. Water
10
5. Spectrum
11
E. Forms of Ownership, Possessory Interests, and Future Estates
11
1. Origins
12
2. Estates and forms of ownership
12
3. Conservation of Estates
13
4. Waste
14
5. Restraints on Alienation
15
6. Rule Against Perpetuities
15
7. Vestigial Doctrines
16
F. Co-Ownership
16
1. Concurrent Estates
16
2. Partition and Sale
16
3. Ouster
16
4. Severance (of joint tenancy)
17
G. Licenses, Leases, Condos & Coops
17
1. Licenses
17
2. Leases
17
2A. Independent Covenants Model:
18
2B. Dependent Covenants Model
19
3. Assignments and Subleases
19
4. Condos and Coops
20
H. Transactions and Title
21
1. Trusts
21
2. Mortgages
21
3. Property Transfers
22
Exchange:
22
Land transfers
22
4. Recordation
23
I. Servitudes
23
1. Easements
23
Types:
24
Creation:
24
2. Covenants
24
J. Zoning
25
K. Takings
25


BASICS
A. Overarching concerns

· Keep things simple: Natural law is a set of rules derived from ordinary transactions between people that developed over time. 

· “Live and let live”: 

· Applies to upper airspace (Hinman) – you do your thing, and I’ll do mine

· Joint tenancies

· If there’s a taking (eminent domain), there must be just compensation

· Baker v. Howard County Hunt: Baker not barred from court for shooting Hunt’s hounds in self-defense

· The Endangered Species Act has no such protection for ranchers who kill wild animals in self-defense of their domesticated animals. The government will not compensate for the loss of the livestock, but the rancher is not legally allowed to kill the predatory wild animal. 
· Oil and Gas

· If you have a pooling arrangement with limitations on who can drill (to avoid tragedy of commons), must give just compensation to those who forebear drilling 

· Good faith versus bad faith

· Applies with encroachments, mistaken improvers, etc.

· Constructive notice

· Producers Lumber: Olney should have been on inquiry notice that the lot was owned by another when he found a tree planted on it.

· Marengo Cave: The adjacent owner claiming property in the cave through the ad inferos rule should have had constructive notice that a nearby cave could sprawl under his property. AP should have prevailed. (Epstein’s theory of a case he believes was wrongly decided.)

· Single owner theory
· If everything had been owned by one person from the start, figure out how that person would have allocated costs and benefits. This would have internalized all of them onto the same person, thus ending with the most efficient result.

· Ask not only about doctrine but about the underlying market transaction 

· If the underlying transaction makes sense, don’t let doctrine get in the way and mess it up. The doctrine was originally conceived to support, not disrupt, regular market transactions

· With wills, ex ante solutions are much cheaper than ex post. 

· When the testator dies, s/he cannot be consulted on their wishes. 

· The numerus clausus keeps the list of estate arrangements fixed, to make their meaning extra clear

· Estate planning requires clean transactions to work best

· At death, you can either (a) keep assets within your estate and pay estate taxes, or (b) get rid of all assets and avoid the tax. But don’t try to evade the tax through clever maneuvers. 

· Theories of entitlement are strong; theories of remedy are weak 

· Moral intuitions are clear; remedial structures are not

· Javins (implied warranty of habitability) gets it all wrong

· Diversification required for a stable portfolio of assets

· The great fear is the “unknown unknown,” the factor you don’t know is out there and are undiversified on. Biggest example: Everyone backed huge money on sham loans in the pre-crash housing market
B. Defining Property

· Property can be seen as a series of rights to possess, use, or dispossess a thing in the world. 

1. Right to exclude
The right to exclude is an important aspect of property

· Exclusivity always has a problem of externalities
· Common ownership has a problem of governance
· Commons = NO right to exclude

· Anticommons = EVERYONE has right to exclude, see p. 104

· Leads to some of the same problems as the commons

· Individual has incentives that imposes costs on others

· Semicommons = exclusion rights in some dimension, but otherwise a commons

· Grazing areas are an example

· Tradability requires exclusivity

· Contracts allow for the use or dispossession of property

· Remember: Jacque, Hinman, McConico are all about unenclosed, unfenced land or open air; NOT about the use of property.

· Jacque v. Steenberg Homes, Inc (Wis. 1997); 1: extreme right to exclude
· Held: Intentional trespass, after clear lack of consent to enter property, punished with punitive damages (of $100k!) even with no property damage.

· Facts: D asked for permission to transport mobile home over P’s farmland. P refused; D entered P’s land anyway. P sued and awarded $1 compensatory and $100k punitive damages.

· Rationale: Protecting absolute right to exclude is “one of the most essential sticks in the bundle of rights that are commonly characterized as property;” a right requires public enforcement; violation of a legal right inflicts actual harm

· Epstein: There was very little chance of repetition in this case; better to set graduated damages to make them bite a bit upon first trespass, but increase by double with each successive trespass. 

· Hinman v. Pacific Air Transport (9th Cir 1936); 10: no right to exclude airplanes from airspace
· Held: Flight over one’s land is not a trespass; contra ad coelum rule

· Court fails to discuss a dividing line between private and public airspace use. The FAA draws the line at about 1,500 ft.

· For low-flying planes (near airstrips), government will either condemn the land or private airlines will pay damages to property owners.

· The ad coelum et ad inferos rule dates to 13th Century (NO Roman origin)

· The use of space above and below one’s land is essential to use the land at all; BUT, that use is not unlimited—makes no sense in an airplane era; simply creates a holdout problem.

· Epstein: Allowing public use of airspace above private property provides implicit in-kind compensation: Private owners give up airspace in return for cheaper flights than if airlines had to pay each individual owner to use their airspace.

· McConico v. Singleton (S.C. Ct. App. 1818); 403: right to hunt on unenclosed/uncultivated land
· Held: It is not trespass to hunt on unenclosed and uncultivated land, even when the hunter has received the express disapproval of the landowner. 

· Economically, hunter gets enormous benefits for ability to hunt, while owner gets very little benefit from excluding the hunter.

· “Posting Laws”: If the owner fenced in his land or posted “no hunting” signs, the right to trespass terminates. 

· This rule factors in the cost of putting up the fence

· Fencing IN vs. Fencing OUT

· American West = Fence OUT (presumed grazing land for cattle herds)

· American East = Fence IN (presumed no trespass on private property)

2. Repeated Trespass

· Baker v. Howard County Hunt (Md. 1936); 44: Court allows equitable relief (injunction) against the Hunt for repeated trespasses on Baker’s land

·  “Clean hands” doctrine: Court did not bar Baker from equitable relief for “unclean hands:” Although Baker did kill some of the Hunt’s hounds, Baker averred that he did so in defense of his chickens, and the court found Baker’s act not to be so tortious as to bar relief. 

· If Baker had intentionally lured the hounds onto his property, or broke a fencing statute by failing to put up a fence, his action would have been barred for “unclean hands”

· Injunction appropriate because damages were not:
· Damages were intangible and hard to measure (Baker had been running “experiments” on breeding rabbits that were difficult to value)

· There is a clear threat of repeated trespass which damages alone would not solve

· Epstein: An injunction might be too broad: Could stop hunting on all land to ensure the particular injunction is not violated. One way not to overreach would be to make the Hunt pay to put up a fence on Baker’s land. 

· The case spent no time on question of proper injunctive relief. It just allowed the injunction

3. Encroachment

· Fences: Generally, a fence dividing a property will waver back and forth, but if the corners are staked carefully and the fence constructed in good faith, the random encroachments will even out.
· Party walls: Walls used for buildings on either side of the wall. They typically fall right on a property line.
· Same rule for area to turn plows
· Observe good faith vs. bad faith encroachment; some jurisdictions indifferent
· If acting in bad faith ( must remove encroaching structure
· Incentivizes reduction of bad faith encroachers to zero
· If acting in good faith ( damages typically more appropriate
· Balance the equities: Big encroachments (>1’) should be removed; small encroachments (<1’) are “live & let live”
· Extreme Case: Pile v. Pedrick (Pa. 1895); 52: 
· Held: D’s good-faith encroachment of about 1 1/8” required removing the entire foundation wall
· Rationale for bad-faith encroachment: Once the builder became aware of the encroachment, they continued on the premises in full knowledge of a trespass. This makes it an intentional and continuing trespass. 
· The continuing trespass the court identifies makes “balancing of equities” unavailable, in court’s eyes.
· Better rule: Golden Press, Inc. v. Rylands (Colo. 1951); 55
· Facts: D’s foundation and footings encroached 2” onto P’s property. P prayed for injunction, which trial court granted (even though jury found for D and awarded P no damages).
· Held: A good-faith encroacher should receive benefit of weighing equities; bad-faith encroacher will need to remove the entire foundation at their own expense. Injunction against Ds reversed.
· Typically, when the encroachment is slight, proper remedy is damages and not injunction.
4. Mistaken Improver

· If someone mistakenly builds an entire structure on another’s land, the building ordinarily transfers ownership to the owner of the land. 

· As always, two questions:

· 1. Who gets the improved thing?

· Person with higher subjective value for the thing is usually best to receive it

· The improver, who expended labor and time on the object or structure, will usually value the thing higher subjectively.

· However, traditionally, if someone builds a house on another’s land, the land owner gets the house
· 2. Who gets compensation?

· Person with lower subjective value, but who is still suffering a material loss, should be compensated.

· Producers Lumber & Supply Co. v. Olney Building Co. (Ct. Civ. App. Tex. 1960); 65

· Facts: Olney built a house on Producers’ land in good faith (believing Olney owned the land), then destroyed that house when Producers refused to deal. 

· The lot on which the house was built had been purchased by Producers to be the site of a house for Producers’ general manager and his wife. The GM had planted a tree on the property, which Olney’s owner had ignored

· Olney should have been on inquiry notice that the lot was owned by another. Who would have planted a tree on a lot if they didn’t own the land? Olney should have checked the recordation office.

· After the mistake, Olney offered to purchase a different lot for Producers. Producers refused.

· Olney tears down the house.  

· Held: Because Olney “maliciously” tore down the house, he cannot be considered a good faith improver, and must pay damages to Producers for the cost of the house PLUS other damages. Completely crazy.

· Dissent: A good-faith improver has a right to remove the improvement entirely. 

· Restitution: Three ways that many courts handle mistaken improver cases:

· 1. Have TO keep house and pay encroacher for the value

· 2. Transfer lot to encroacher, pay TO the value for the land (before the house)

· 3. Sell property to 3rd party and apportion proceeds between TO and encroacher
Possession is an important concept, term of art

· Exclusion allows the owner to maintain possession

5. Restitution 
· Deeply tied to property law: First instinct in damages should be restitution.
· Typically involved unjust enrichment (non-bargained-for benefits)

· Basic elements; 78: 

· 1. Enrichment of defendant

· 2. Expense for plaintiff

· 3. Circumstances are “unjust”

· Olwell v. Nye & Nissen Co. (Wash. 1946); 75: Restitution granted for use of egg-washing machine

· Facts: P owned egg-washing machine and had it stored on premises leased by D. D began using the machine; P sued for the unjust enrichment D received from its unauthorized use (after each party refused purchase offers for the machine)

· D’s use of the machine is conversion: a bailee using a bailed good in an unauthorized fashion

· Held: P entitled to restitution for the profit D received through use of the egg-washing machine

· Jacque v. Steenberg Homes: Restitution damages would have included the surplus Steenberg got by not taking a longer, harder path on a snowed-in public road. Big mistake on Steenberg’s part for not raising this possibility (a few thousand dollars vs. $100k punitive damages).

· Damages should have been an escalating scale for repeated trespass. 
· Mistaken improver: Three ways that many courts handle these cases:

· 1. Have TO keep house and pay encroacher for the value

· 2. Transfer lot to encroacher, pay TO the value for the land (before the house)

· 3. Sell property to 3rd party and apportion proceeds between TO and encroacher
6. Limitations on Right to Exclude

· Property rights are not absolute. 

· They cannot trench on life, liberty, or property of others (tort remedies)

· State police powers can limit right to exclude

· Necessity can limit right to exclude

· Vincent v. Lake Erie (ship remains docked during a storm; liable to repay dock owner for damages)

· Ploof v. Putnam (“Pirates of Lake Champlain” moor at D’s dock during storm; D’s servant pushes P away; D liable for damages)

· Divided rights often define property:

· E.g., leases, easements, covenants

· Once past exclusion, can create multiple interests in property and clarify what right belongs to each individual

· Common Callings/Public Accommodations limit exclusion
· Blackstone identified: implied contract with innkeepers, common carriers, farriers (horse shoe-er)
· Innkeepers and common carriers are subject to two common law duties
· 1. First come, first served (duty of nondiscrimination)
· 2. Price must be reasonable
· Requires minimum level of service.
· These rules developed at a time when individuals had only one choice for common callings. Without some common law regulation, a monopolistic view would take hold, and innkeepers would be able to bankrupt travelers for substandard lodging. 
· Public Policy

· Owner sovereignty gives way to considerations of public policy
· State v. Shack (NJ 1971); 409: Migrant workers on farmer’s land allowed to receive gov’t services
· Held: P farmers could not keep D gov’t service providers (lawyer and field worker for migrant farm workers) off of his property. Migrant workers entitled to receive people for government, charitable, or press purposes. 
· Farmer can exclude general public, peddlers, solicitors. Farmer can secure the premises.
· Worker has right to “live with dignity and to enjoy associations customary among our citizens”.
· Epstein: Case is hugely important for drawing line in favor of employee unions against private farmers. Agricultural workers were otherwise exempt from the NLRA. Shack replicates NLRA.
· Decision in Shack seeks Kaldor-Hicks efficiency: migrant workers are better off than the farmer is worse off for allowing certain service providers to enter the land. 
· Considerations of public policy treat an owner’s right to exclude as a standard rather than a rule: The decision-maker (owners, courts, legislatures) will weigh the owner’s right against public value. 
· Goal can be to achieve a balance of factors.
· The decision in Shack is usually left to legislatures to decide.
· Epstein: Cases like this should be decided by legislatures, and cannot be sustained by judicial fiat. 
C. Acquiring Property

1. First Possession
· General requirements of capture:

· 1. Intent to possess
· 2. Actual possession (Pierson majority)
· Alternative: Right to possess (constructive possession)
· Pierson dissent: done enough to earn the right)
· Ghen: first harpooner did all he could to actually possess within whaling constraints ( right to possess
· Keeble: Injury asserted for unfair competition, even though Keeble does not yet possess the ducks 
· Benefits:
· First possessor rule allows for clarity: makes clear who owns a thing if unowned before.
· Ferae naturae: Wild animals become owned by the first to capture/kill them.
· Also has low administration costs
· Costs: 
· The rule also allows for inequities: The better hunter gets to own the animal.
· In organized society, the rule is inefficient
· See Oklahoma Sooners: First to homestead land in Okla got it…many crossed the line too early and many brawls ensued. 
· Pierson v. Post (Sup. Ct. N.Y. 1805); 82
· Facts: Post was in hot pursuit of a fox. Pierson, in sight of Post, killed the fox and took him. Who possessed the fox first?!
· Majority: Pierson should get the fox, because he actually killed it and took possession
· Dissent: Post should get the fox, because he expended the labor to hunt him down, want to incentivize hunting
· Lockian theory of labor: Mixing labor with an unclaimed thing imbues the laborer with a property right in the thing.
· Under this theory, it is important to protect the hunter’s right to possess the fox (dissent), rather than the final killer’s. We want to incentivize people to put in the labor to kill foxes (assuming that killing foxes is a good thing).
· Ghen v. Rich (D. Mass. 1881); 90: Held: Whale found belongs to original hunter, not to the finder
· Prevailing custom: person who first harpoons the whale is notified when whale ends up on shore; the finder gets a small salvage fee from finding it. 
· In this case: Ellis found the whale, did not notify the original hunter, and sold the whale at auction. 
· Incentive: No one will hunt whales unless the original harpooner gets to keep the whale and proceeds. 
· Whaling “requires in the first taker the only act of appropriation that is possible in the nature of the case [i.e., harpooning the whale at sea and waiting to claim it when it washes up on shore in 3-4 days]. Unless it is sustained, this branch of industry must necessarily case, for no person would engage in it if the fruits of his labor could be appropriated by any chance finder.”
· Custom creates equilibrium: The harpooner requires large capital investment to put together whaling expeditions; the finder needs an incentive to report the find without selling it off. The custom allowed large returns for the harpooner, and small returns for the finder as a salvage fee. The custom created an equilibrium of how much the fee should be to keep the system in balance.
· Custom controls in this case
· “Fast-fish-loose-fish”: Whale belongs to first harpooner so long as the whale was attached to his boat
· This custom applied to slow whales like right whales
· “Iron-holds-the-whale”: First harpooner gets the whale if he was in fresh pursuit
· Used for sperm whales, which are fast and dangerous
· Whales and foxes are different:
· Foxes can be pursued by an individual
· Whales require capital investment to support the voyages to kill them
· Salvaging oil tankers provided variable benefits, and a market was set up in London to work it out
· If vessel is not abandoned, a “salvor” gets a substantial fee for saving the tanker and cargo, but does NOT get to own outright. 
· The higher the investment and technology level, the more rules needed to establish ownership from possession
· Keeble v. Hickeringill (QB 1707); 93: Adjacent owner NOT allowed to scare away ducks from neighbor’s decoy
· Rationale: Unfair competition to restrict another’s trade by simply disrupting it. 
· If Hickeringill had set up a decoy on his own property, no action would lie
· Damages granted for the loss of the fowl, but not for the disturbance itself. 
· CAN beat by competition, but CANNOT beat by obstructing another. Allows for maximal utility (two people trying to get ducks as efficiently as possible, instead of no one able to get ducks)
· Eads v. Brazelton (Ark. 1861); 107: Sunken vessels = notice + due diligence
· Facts: Brazelton set blazes on trees to mark out a vessel he was going to raise. When he went off to raise another ship, Eads moved in and claimed the boat himself.
· Held: Possession of sunken vessel requires both notice (which the blazes accomplished) and due diligence to raise the boat (which Brazelton had not accomplished)
· Popov v. Hyashi (Cal. Super. 2002); 109: Home Run Baseballs
· Facts: Barry Bonds’ 73rd home run went into the stands. Popov caught it but had unclear control and dropped. Hayashi picked it up and held it up for the camera. Popov sued Hayashi that Popov had been the first possessor and owned the ball.
· Held: Ball should be sold, proceeds divided 50-50. 
· Both had a better claim against the entire world. Both had an equal claim as to each other. 
· Commons: Exception to First Possession
· Undisturbed first possession depletes resources and fails to internalize externalities 
· Ostrom (97): 
· Rejects full government regulation (top-down control of commons—centralization creates information problems that are difficult to solve efficiently) or full privatization (dividing a commons into private plots—also reduces the benefit of a commons where some areas are more productive than others)
· Instead, prefers shared use and shared governance of the commons with customary rules27
· Example: Alanya, Turkey: Fishers, by custom, identified all of the fishing spots (some more productive than others). They would rotate through the fishing spots, so they all got equal access to the good and the bad spots. Fishing spots are published and kept with governmental authorities; enforcement is up to the fishers themselves.
· Demetz (275)
· Northern Native Americans divided beaver hunting land into relatively stable plots that encouraged the husbanding of animals and discouraged depletion of the species. 
· This was possible because beaver habitats were relatively static and beavers did nor roam far.
· With the beavers, first possession would lead to over-beavering
· Oil and Gas
· Drilling straight down on your own property is permissible. 
· Slant drilling (below another’s property) is trespass.

· Over-drilling leads to tragedy of commons

· Ownership theory: You own all oil under your land, but if it migrates, you don’t own it

· Nonownership theory: Oil is unowned under the soil, and the first to take it owns it. 
2. Discovery

· Cannot challenge the conqueror’s claim to land in the conqueror’s court:

· Johnson v. M’Intosh (U.S. 1823) (Marshall, C.J.); 113:
· Facts: Ps got land from the Piankeshaw tribe. D got land from the U.S. government.
· Held: The European powers “discovered” North American land, and thus the discoverers got title as to each other. 
· Indians can occupy the land, but their original dominion cannot be recognized
· Holding is contra the maxim “prior in time is higher in right”
· Rationale: The U.S. conquered the territory; thus U.S.’s claim to its land cannot be challenged in courts of the U.S.
· Epstein: The conqueror can leave internal legal matters undisturbed on conquered land, but assert the “right” to take the land by force if necessary. Easier to tax the occupiers and leave them otherwise undisturbed.
· Similar to Roman “usufruct” – can use the land but not own it; Romans can take by force when needed
· Doctrine flowing from law of discovery: sovereign immunity
· Judges reluctant to allow suits to proceed against U.S. government

· From M’Intosh, the law of title: 

· Title emanates from gov’t, on which all property rights rest, so a claim against gov’t’s original title cannot proceed in courts of that government

· Positive law is another strain of sovereign immunity: 

· Cannot assert right against the sovereign when rights derive from the sovereign
3. Creation

· Broadly: Property in the form of information; property right in information incentivizes the creation of more information

· Misappropriation
· INS v. AP (U.S. 1918) (Pitney, J. ( Epstein’s favorite); 131
· Facts: INS (Int’l News Service) takes information from AP bulletins, rewrites it, and prints it in INS newspapers
· AP sued to stop INS from re-writing the news from AP bulletin boards
· Held: AP has a property right in “hot news” that is good for 24 hours. News is quasi-property. 
· Rationale: the case “turn[s] upon the question of unfair competition in business”
· D “in appropriating it [hot news] and selling it as its own is endeavoring to reap where it has not sown”
· NOT allowing a property right in hot news “would render publication profitless” and “cost prohibitive”
· Dissents:

· Holmes: There is no property in pure news. 
· Brandeis: No property right in pure news, but a legislature could recognize one. 
· (At least Brandeis sees a problem)
· Epstein: Dissents are incorrect because they get the incentives wrong: without recognizing a protected interest in hot news, the incentives to spend massive resources gathering news would disappear. 
· Lockean labor theory of property: AP expended labor in fresh news, thus had protected interest in it. 
· Conversion of labor creates basis of misappropriation
· Don’t play the white-horse legislature game if a court has a Pareto-efficient common law solution
4. Accession

· Generally: Ownership of an unclaimed thing given to owner of closely related thing

· Increase: Offspring of domesticated animals goes to the owner of the mother

· Maternity (as opposed to paternity) = certainty of lineage

· Universally recognized rule

· Doctrine of Accession
· One person mistakenly takes physical object of another and transforms it into a different object through labor

· Wetherbee v. Green (Mich. 1871); 162/printout

· Facts: D converted P’s wood (worth $25) into barrel hoops (worth $700). 

· Held: D owns the hoops because of the relative value of them after D expended the labor

· P still had a remedy in damages for the value of the original wood

· Epstein: Makes sense to put ownership with the person who expended the labor; honors subjective value.

· Devolves to two questions:

· 1. Who gets to keep the thing?

· Generally, the person who gets the most use/value from it

· 2. What does the loser get?

· Either a fungible replacement, or fair market value
· Ad Coelum Rule
· Edwards v. Sims (Ky. 1929); 171/printout

· Facts: Edwards discovered mouth of cave on his property. Lee sued Edwards for a court order to survey underneath Lee’s property to see if some of the cave belonged to Lee. Edwards sued Judge Sims for writ of prohibition against enforcing the survey order.

· Held: Survey allowed into the cave, based on the ad coelum [et] ad inferos rule. 

· Dissent: Cave should belong to Edwards, who alone has an entrance into it, and is best positioned to develop it

· Epstein: Dissent may be right about commercial value, but if Lee found a way into the cave from their property, applying the dissent’s rule would be very messy.

· Epstein: Better to apply ad inferos rule from the beginning, rather than allowing one to develop the whole cave and be interrupted by the rule. The rule would have had the two owners split their profits. 

· Accretion
· If river gradually changes, the boundary changes to the center of the new channel
· Nebraska v. Iowa (U.S. 1892); 179/printout

· Facts: Missouri River gradually changed path by dissolving river bank and deposits of sediments
· Held: The portion that moved by accretion changed the boundaries between the states. 

· “The boundary, therefore, between Iowa and Nebraska is a varying line.”

· Epstein: Glad the Court didn’t get caught up in jurisdictional issues; decided based on common law principles

· Avulsion
· Sudden, rapid change in river direction = boundary line remains center of the old channel
· With deliberate avulsion, the law of avulsion does NOT apply

5. Adverse Possession
Elements: Possession must be

1. Actual


a. Can be constructive (like leasing out), but still asserting actual dominion over the property

2. Visible and Notorious
a. Provides notice
3. Exclusive

4. Continuous for the full period

5. Under claim of right hostile/adverse to the true owner
a. Cannot use property with consent of the true owner
b. Three positions for state of mind:

i. AP subjectively believes they are owner in good faith
1. Minority position

2. See Carpenter v. Ruperto (Iowa 1982); 203: Woman not given AP status for occupying neighbor’s land in bad faith to use as part of driveway. However, court allows equitable remedy for her to keep the driveway. 

ii. AP subjectively believes they possess in bad faith
1. Disfavored minority position

iii. AP’s subjective mindset is irrelevant
1. Majority position, although good faith is more heavily rewarded

c. Some states require color of title (some document purporting to give title, which does not actually)
If all elements are met during the entire length of the statute of limitations, title switches to the adverse possessor.

· AP helps to clarify title and clear out claims and uncertainty on the ownership of land. 

· The SoL comes to about 10-15 years in most jurisdictions.

· There is no AP against the government in common law; some states allow AP against state land by statute

Rationale for AP:

· Reliance interests of the possessor

· Discourage owners from “sleeping on their rights”: Encourages good gatekeeping

· Reduce transaction costs

· Clear away old claims to property

· Epstein: AP acts as a huge lawnmower that cuts down frivolous claims on uncertain title

· All of the elements of AP are checks on bad claims. 

· Marengo Cave Co. v. Ross (Ind. 1937); 190: Epstein thinks this case is wrong!
· Facts: D/appellant claimed ownership of the entire cave starting in 1883, for 46 years, selling admission tickets
· P bought a home over the cave in 1908. 
· D contended it owned the cave by AP
· Held: No AP
· Rationale: D did have actual possession of the cave, but P had constructive possession as the owner of the surface (so D’s possession was not exclusive)
· However, D did not have visible possession (it was underground), it was not notorious (did not give notice to the surface owner), and Ross, as the surface owner, was in possession the whole time
· Also, the SoL does not run until the owner discovers, or should have discovered, the trespass. 
· Epstein: Case is all wrong
· The Cave Co had been selling tickets to see the cave -- clear constructive notice
· The SoL should run from the beginning of the possession, not the time an owner might think to discover a trespass
· Caves, by their nature, give constructive notice to all surrounding surface owners — it is in their nature to sprawl
· The outside owner, not the cave possessor, should have the burden to see if the cave runs under his property
· The judge’s analogy to coal cases is improper: Discovering coal does not give adjoining owners constructive notice, until the coal starts being drilled from under their land. Caves, on other hand, sprawl openly. 
· Howard v. Kunto (Wash. 1970); 208
· Howard owns land but the deed says the wrong thing
· Kunto claims that Howard did not have an AP defense because they had only owned the home for one year
· Held: Howards had a valid AP claim: Clear and open possession of the land, their belief in ownership was honest mistake, many expectations are built up. 
6. Sequential Possession

· Maxim: Earlier in time is higher in right ( title is relative 

· Rule: Finder has a right against all but the true owner (finder does not become owner)

· Armory v. Delamirie (KB 1722); 220/printout

· Facts: Chimneysweep finds jewel, takes it to Delamirie. D does not return the jewel. P wants jewel back. 

· Held: Finder has a right against all but the true owner

· Damages: either the stone or the value of a stone “highest water” = revelation device
· If damages assessed at the highest value possible for the absent jewel, the taker has a huge incentive to return the (probably less valuable) original jewel to the chimneysweep.

· Rejects jus tertii defense challenging another’s ownership by the ownership of a third party

· Ex: A has claim against B, but B defends that C has a claim against A ( court will reject B’s claim
· Another rule: If D takes in bad faith, but sells to A who buys in good faith, A can keep the jewel, and P can sue D for damages in restitution, but cannot get the jewel from good-faith-purchaser A.

· Rule does not apply if A had constructive notice of bad purchase, like a registry. TO will have claim against A if A was on notice.
· Clark v. Maloney (Del. 1840): First finder of logs (P) gets logs taken by second finder (D). P has the right as against D.

· **Original owner is paramount; of two successive finders, the Finder 1 wins out against Finder 2. 

· If a thing is found by A on B’s land and:

· 1. A is a trespasser:

· Rome: Finder on the land (A) keeps the thing

· England: Landowner (B) keeps the thing

· 2. A is an invited guest:

· Good faith finder (a) can win over non-present landowner (B)
· Hannah v. Peel (K.B. 1945): UPSHOT

· Facts: P Hannah occupied a house owned by D Peel. P found a brooch; D demanded it. P brought action to get it.

· Issue: Should the property owner get the found chattel, or the finder on the other’s property?

· Held: P (good faith finder) should get the brooch (awards damages, since D had sold it)

· Epstein: Use contract law. Either have an explicit contract provision, or rely on default rules. 

· Generally, in Peel, the TO of the home would assume both burdens and benefits of the home, so Peel should have gotten the brooch. But since Hannah was entitled to be in Peel’s home, and the brooch was not affixed to the property, the judge ruled for Hannah. Close call. 

· Goal is to avoid strategic behavior: Granting right to a trespasser would encourage trespass and theft; Hannah did NOT involve a trespasser. 

D. Controlling Property
1. Public Trust Doctrine

· RULE: Navigable waters are held in public trust. Any transfer of property on navigable waters can be revoked by the sovereign power of the state government.

· The state cannot give up its sovereign power to have ultimate control over navigable waters

· Illinois Central R.R. Co. v. Illinois: Illinois allowed to revoke land the legislature had given forever to the Ill. Central R.R. that was located on the Chicago River.

· Epstein: Res commune must be publicly managed. Common infrastructure tends to be long and skinny (like rivers and roads)

2. Abandonment

· Owner sovereignty typically involves both right to abandon and right to destroy property.

· With chattel, it’s easy to abandon (e.g., throw in the garbage)

· Abandonment of land is uncommon: Most land has positive value

· Traditionally, cannot abandon real property
· Pocono Springs Civic Assn. v. MacKenzie (Sup. Ct. Pa. 1995); 486

· Held: Cannot abandon land that has a record title (thus MacKenzie’s must pay assn. fees)

· With AP and gifts, a new possessor takes where an old possessor has lost or abandoned right to possess.

· MacKenzies cannot abandon their real property without a substitute owner. 
3. Destruction

· Eyerman v. Mercantile Trust Co. (Mo. Ct. App. 1975); 490
· Facts: Deceased directed executor of will to raze her house. Ps, neighbors, asserted the razing would lower their property values. 
· Held: Executor cannot raze the house, on ground of public policy (would lower neighbor property values without any commensurate gain; property has been marked an historic site [smart on the neighbors’ part]
· Dissent: The law favors free use of property, and there’s no reason not to honor the testatrix’s wishes. 
4. Water

Three systems of water law
· 1. Riparian system (Reasonable Use: Evans v. Merriweather)

· Everyone can make reasonable use of water as it flows

· Riparian rights run with the land, and cannot be alienated from the land. 

· Hierarchy of uses: domestic, then agricultural

· Cannot transfer water to non-riparian land

· 2. Prior appropriation in the West (Coffin v. Left Hand Ditch)

· 3. Groundwater and surface water

· Cannot separate groundwater from adjoining land if it will impair landowners’ use of it 

· 1. Riparian system (Reasonable Use)

· Evans v. Merriweather (Ill. 1842); 325
· Facts: D’s employee diverted upstream for a mill; P’s branch went dry
· Issue: How much water is an upstream riparian allowed to use?
· Held: Upper riparian can make reasonable use of the water (question of fact for jury)
· Evans can divert unlimited water for domestic use if necessary, but not for agricultural use if it stops Merriweather’s ability to use land for domestic use.
· Contra English natural flow theory, which let each lower riparian stop a higher riparian from diverting upstream waterways. 
· Hierarchy of uses: “domestic/natural” comes before “artificial” use of water
· 2. Prior appropriation in the West (Coffin v. Left Hand Ditch)

· Coffin v. Left Hand Ditch Co. (Colo. 1882); 330
· Held: The first appropriator of water for a beneficial use has a prior right to the water. 
· Rationale:  Necessity of arid Colorado land required the use of water in streams for non-riparian irrigation of agricultural land. 
· Epstein: The normal riparian rules make little sense in Colorado; riparians have little use for the water, and other land will not be arable unless they can irrigate. 
· Defects in prior appropriation: If a 2nd user would get better use out of water than a 1st user, that 2nd user has no recourse to get the water under this rule. 
· Prior appropriation lets the first appropriator take all of the water in the stream
· 3. Groundwater and surface water

· Surface water = self help. Anyone entitled to move surface water away from property, no suing

· Groundwater: Reasonable use; cannot take water to another site if it impairs use to adjoining landowners

· Higday v. Nickolaus (Mo. 1971); 338

· Facts: City of Columbia took groundwater away from the lands under which it percolated to use in the city. Landowners on top of the percolating waters sued to enjoin the city.

· Held: City cannot take so much water away that it impairs adjoining farmers of their use of the water for domestic and agricultural purposes. BUT, City can use a reasonable amount so long as farmers not impaired

5. Spectrum

· Bottom-up organization:
· Tribune Co. v. Oak Leaves Broadcasting Station, Inc. (Cook Cnty. Ill. 1926); 347

· Facts: WGN and Oak Leaves broadcast over the same frequency; WGN had been on that frequency for much longer, and built the infrastructure to transmit 

· WGN claimed it had a right or easement over the disputed frequency. Oak Leaves claimed a frequency could not be subject to private control. 

· Held: WGN, by virtue of first use and the labor expended over the frequency, has an equitable right in the channel

· Oak Leaves enjoined from using the exact or adjacent frequency

· Top-down organization:
· Licensor system: 

· Central licensor of frequencies to private companies 

· FCC, first managed by Herbert Hoover

· Licensors can restrict the speech of licensees (with First Amendment problems)

· Can also restrict 

E. Forms of Ownership, Possessory Interests, and Future Estates

1. Origins

· Feudalism: King divvies up property into manorial estates and gives to lords in exchange for services (typically military); rinse and repeat with subinfeudation

· Advantages: Allows king to manage vast territory more efficiently; keeps kind in power (easier to take estate than to organize and overthrow king); Lords get independent control of their estates, thus incentivizing them to maximize output of the land. 

· Privity doctrine:

· Only immediate links in the chain of subinfeudation owe each other duties

· The lowest lord cannot take the king to task; only his overseeing lord. 

· Fee Simple:

· Fee: Any permanent estate in land
· Simple: Not only descendants take; collateral heirs can also take. Used to be very complicated to figure out who would take if someone died without heirs. 

2. Estates and forms of ownership

· Estates: A property right that measures a person’s interest in land in terms of duration

· Present possessory estate: Current possession of land

· Future interest: Right to take possession after some future event

· A living person has no heirs; Before death, there are only heirs apparent (if likely heir, but not yet certain), or heirs presumptive (if definitively known and cannot be displaced)

· Trusts: 

· England had “use,” a proto-trust device

· Grantor puts assets in trust, managed by a trustee, who can maximize assets’ value and oversee distribution to beneficiaries

· Trustee has fiduciary duties: duty of loyalty (don’t steal) and duty of care (manage the trust well, w/o negligence)

· Restrictions on Estates
· If A wants to give to B, but not if B builds a bar on the land

· 1. Forfeiture: “to B, so long as B does not erect a brewery”: B forfeits land if uses it as a bar

· 2. Restrictive covenant: A “no bars” provision in a covenant running with the land. A could sue B for damages, but B would retain the land. 

	Types of Estates & Interests

	Possessory Estates (in order of importance)
	Example

	Fee Simple
	Closest thing to total ownership, totally alienable.  

“A” gets future interest; “and his heirs” is an expectancy, which is not an interest
	“To A and his heirs” or “to A”

	Fee Tail
	Repeating life estates that return to heirs of A. Designed to keep land in the hands of family and thwart creditors or attempts to sell.  Killed alienability.  Almost all jurisdictions disallow or allow owner to convert to fee simple.
	“To A and the heirs of his body.”

“To A and his issue”

	Life Estate
	One party gets a life estate, and then O gets a reversion or TP gets a remainder.  The measuring life for a life estate can be a third-party!

· If A sells the estate to C, C can only take for the length of A’s life (called a life estate pur autre vie)
	“To A for life”

	Leasehold
	One party has interest for a fixed period of years, and then it almost always reverts.
	“To A for a period of 20 years”

	Defeasible Estates – An estate that will terminate upon the occurrence of some specified event.  Fee simple defeasible (O to A []so long as the property is used only for residential purposes).  Insert [for life] in the brackets and it is a defeasible life estate.



	[PI] Determinable
	[PI] so limited (ex. Fee Simple Determinable) that it will end automatically if an event happens.  Every one of these has a future interest – possibility of reverter to grantor. 
	“to A as long as the estate is used as a law school”

Also: “so long as,” “while,” “during,” “until”

	[PI] subject to Condition Subsequent
	Same as [PI] Determinable, except grantor has option to exercise right of entry, and may decline to do so even if the event occurs.  NOTE: This cannot be created for a Third Party.
	“to A, but if estate is no longer used as a law school, then O has right to reenter and retake premises”

Also: “but if,” “on condition that,” “provided that/however,” “if"

	[PI] subject to executory limitation
	Same as [PI] Determinable, except future interest is to a Third Party (remainder).  
	“to A as long as the estate is used as a law school, then to B”

“to A, but if the estate is not used as a law school, then to B”

	Future Interests



	Reversion
	Grantor: Reverts to grantor at some point; descendable from the original grantor
	O grants “to A for life, and then to O”

O grants “to A” (implied revert)

	Possibility of Reverter
	Grantor: Reverts to grantor at some point if a certain condition occurs or does not occur.  Can only occur under a [PI] Determinable.
	“to A as long as the estate is used as a law school, then to O”

O grants “to A as long as the estate is used as a law school”[, then to O] (implied reverter)

	Right of Reentry
	Grantor: Gives grantor a right to re-enter and seize property if condition subsequent occurs.  See [PI] subject to condition subsequent.
	“to A, but if the estate is not used as a law school, then O has the right to reenter and take the estate”

	Remainder
	Grantee: Passes to third party at some point in the future (can be vested or contingent)

1. Indefeasibly vested: The takers are definitely known 

2. Contingent: Some uncertainty remains on a) identity of the class of takers or b) occurrence of a condition. When the uncertainty is cleared up, the remainder vests in interest
3. Vested subject to complete divestment: A condition occurring can shift the interest to another

4. Vested subject to partial divestment: The grant is to a specific class, but that class may grow. The interested is “vested” in particular people, but their take may diminish if the class grows. 
	O grants “to A for life, and then to B” 

· I.V.: “to A for life, then to B, C, and D and heirs”

· Cont: “to A for life, then to his children” (class); “to A for life, then to B if he passes the bar”

· “to A, then to B, but if B doesn’t pass bar, then to C”

· “to A, then to A’s children” (A has 2 already, but has a 3rd after the grant)

	Executory Interest
	Grantee: What you get when you have a future interest in a [PI] subject to executory limitation.  NOTE: no such thing as “vested” or “contingent,” though always de facto contingent.

· “Shifting” executory interest: Interest goes from grantor to third party to another third party; EI divests an interest in a third party

· “Springing” executory interest: Interest goes from grantor to third party, back to grantor, then to another third party; EI divests an interest in the grantor
	“to A, but if A consumes alcohol on premises, then to B”


3. Conservation of Estates

· The full fee simple estate must be accounted for at all times. All pieces add up to the fee simple.

· Ex 1: O grants “to A when she reaches age 21”
· A = springing (straight from grantor) executory interest
· O = present possessory interest (fee simple subject to executory limitation)
· Ex 2: O grants “to A for life, then 10 years later to B and his heirs”
· A = life estate
· B = Executory interest in fee simple
· O = Reversion in fee simple (after A’s death, for 10 years) subject to executory limitation (grant to B)
· Williams v. Estate of Williams (Tenn. 1993); 519: UPSHOT: Standardized forms of property disposition (numerus clausus)
· Facts: 92-yr-old Ethel Williams, daughter of testator, brought action to see if her interest in father’s estate was a 
life estate or a fee simple absolute. (At 92, a life estate is worth far less than a fee simple to borrow against.)
· Held: The will, which granted to daughters “to hold during their lives, and not to be sold during their lifetime” and “[i]f any of them marry their interest ceases,” was a life estate with a reversionary interest for heirs-at-law
· Epstein: Case is respectably decided based on the text, but Epstein would have decided for Ethel. The holder of a life estate typically has the right to intrude when there is doubt as to ownership. 
· Wills: Interpret based on intent of the grantor, typically construe to avoid intestacy, mix with textual reading. 
· Key goal: Avoid application of the intestacy statute
· Trusts: Grantor gives full legal title in fee simple to a trustee, who will then disburse benefits to the beneficiaries of the trust. 
· The beneficiaries will have equitable interests, not legal interests. 
· Personal Property:
· Absolute Ownership: Closest to a fee simple analog. 
· “Consumable” chattel cannot be conveyed in a future interest
· Solution: Make specific grant of personal property to convey it. 
· Art: Put valuable art in trust to deal with management, maintenance, and value going forward
· Numerus Clausus: Fear that too many kinds of estates could lead to confusion, fragmentation and prevent alienability. Epstein thinks with the modern system this doctrine has outlived its usefulness, and could be replaced by recordation

· Merrill & Smith think the numerus clausus serves an important function in providing optimal standardization of property transfers

· Johnson v. Whiton (Mass. 1893); 543: “A man cannot create a new kind of inheritance”

· Sarah Whiton wants to sell in fee simple. Her grandfather bequeathed to her “and her heirs on her father’s side.” 

· Held: Holmes, J., strikes down the fee tail provision and allows Sarah to convey a fee simple

· Garner v. Gerrish (NY 1984): Freedom of contract wins out over traditional rule: Lessor/lessee able to reach whichever arrangement they wish. 

· Donovan leased house to Gerrish w/o termination as long as Gerrish paid the rent. Donovan died, and his executor Garner tried to evict Gerrish for having a “tenancy at will,” terminable at any time by the lessor even w/o explicit clause. 

· Held: Only the tenant has the right to terminate in this lease, Gerrish can stay

· The rule of the case allows asymmetrical arrangements.
· City of Klamath Falls v. Bell (Or. Ct. App. 1971); 523
· Facts: Daggett & Schallock’s company gifted building to Klamath Falls “so long as” it was used as a library, “and thereafter unto Fred Schallock and Floy R. Daggett, their heirs and assigns.” The Company dissolved, leaving assets to Schallock and Daggett. Klamath Falls stopped using the building as a library, and brought declaratory judgment suit. 
· Held: The original grant was void due to rule against perpetuities, BUT a possibility of reverter remained in the grantor corporation, and since the corporation’s assets went to Schallock and Daggett, the building would revert back to them and pass through their heirs. 
· Although possibility of reverter was inalienable in Oregon, the court ruled that the assets of the original corporation passing to Daggett and Schallock was NOT an alienation; just an orderly dissolution of a company. Epstein thinks this is a good functional solution. 
· Also, the original grant, before invalidation, was a fee simple subject to executory interest (full ownership with future interest in a third party (Schallock and Daggett)). 
4. Waste

· Generally: A life tenant cannot dispose of property in a way that will do permanent injury to the inheritance of vested remaindermen
· Affirmative Waste
· Misfeasance: Holder of life estate take an affirmative act that is unreasonable and causes “excess” damage to reversionary or remainder interest
· Ameliorative Waste
· Affirmative act taken by life tenant that significantly changes property but increases its value to the reversionary/remainder interest. Traditionally not allowed:
· Brokaw v. Fairchild (Sup. Ct. N.Y. 1929): 
· Facts: George Brokaw inherited mansion from his father, Isaac, as a life tenant; remainder in grandchildren of Isaac. George wants to raze mansion to make way for apartment buildings. Remaindermen grandchildren object.
· Held: George cannot raze the mansion; would do permanent damage to the inheritance
· Epstein: This case is all wrong. The value for the contingent beneficiaries is low, and they should not be able to hold up alienation for more valuable use. 
· Court should have allowed George to raze building, put proceeds in trust, distribute percentage to remainder
· OR, George should have counterclaimed in restitution for lost value if he has to keep mansion exactly as-is. 
· UPSHOT: Never put interests in real propery; put the assets behind a trust for distribution. This solution would end the holdout problem Brokaw had. 
· Sometimes allowed: Melms v. Pabst Brewing: Grading down the land and building a brewery greatly increased the value of the land, with no injury to other interests
· Permissive Waste
· Nonfeasance: Life tenant fails to take some action w/r/t the property. Failure to act is unreasonable and causes excess damage to reversion or remainder
5. Restraints on Alienation

· Generally: Struck down
· Morse v. Blood (Minn. 1897); 564: Husband granted wife his property w/ condition that “in no case shall she give or bequeath one cent of said estate to any member of my family, or to any relation of her own.”
· Held: will was void as a restraint on alienation against public policy 
· Rationale: The literal interpretation would mean if wife gave one pancake to a relative, she would forfeit the whole property. AND by intestacy laws, the property would go to husband’s family anyway. 
· Student: Husband is an asshole
· Epstein: I was going to say misanthrope. But it amounts to the same thing. 
· There is a presumption against forfeiture. 
· If Mrs. Blood sold the property, then served the “fatal flapjack,” the purchaser may have to forfeit. This would never work. 
· Epstein: Don’t create general law from misanthropes. You can exclude certain people from your will. 
· Don’t be a pig, and know when to quit. Don’t try to get 100% of what you want. 
· Mountain Brow Lodge v. Toscano; 567 – Is language that says land must be used only by second party as a lodge an unlawful restrain on alienation or just a FSSCS.  Conditions restraining alienability are generally void.  
· Held: Court says FSSCS, because it was clear guy just wanted it to be used for a fraternal lodge, and nothing else.  
· DISSENT – clearly restrained alienation, as only Lodge No. 82 could use it.  
· Epstein– probably don’t want this type of restraint on alienation.  Give the guy part of the building – or a plaque
· Doctrine of cy pres: Allows for shifting assets in a charitable trust away from an obsolete purpose to a new charitable purpose. 
6. Rule Against Perpetuities

· Generally: A contingent remainder must vest (in interest) within a life in being plus 21 years. And instrument is void if there is a possibility the interest will vest or not vest within the perpetuities period when the interest is created. 
· A grants “to B for life, then to my first child who passes the bar, upon his or her marriage.”
· VOID: B is the measuring life; the executory interest is not sure to vest in interest within their first 21 years.
· But, look at context. If A’s child has already passed the bar and married when the instrument was created, the conveyance is fine. 
· Slaughter the innocents; breed new children; die; wait 22 years -- all RAP invalidations follow this pattern.
· RAP is meant to deal with the “dead hand” problem
· In reality, it only partially solves the “dead hand” problem, and almost everyone can get around it. 
· Perpetuities Savings Clause: If an instrument is challenged as invalid under RAP, the instrument appoints a corporate donee who will dispose of testator’s interests as closely as possible to the intent of the testator.
· Reforms:
· “Wait and See”: reform to wait and see whether the interest vests remotely, usually within about 90 years
· Interpretation and Implication: Courts may insert a savings clause or a non-natural reading to avoid the RAP
· Uniform Statutory Rule Against Perpetuities (USRAP): Allow interested parties to go to court to save an instrument from RAP invalidation. 
· Symphony Space v. Pergola Properties (N.Y. 1996); 580: 
· Facts: Symphony Space bought, in a sale-and-lease-back transaction, the premises. Pergola had options to buy back the premises at certain times. Symphony Space argued the conveyance was invalid due to RAP
· Held: Invalid due to RAP. 
· Epstein: While formally correct, the ruling ignores the commercial transaction that took place and gets the judgment wrong. 
7. Vestigial Doctrines

· Merger Rule: A conveyance “to A for life” and a second conveyance to A of the reversion ( combined into one conveyance in fee simple to A
· Rule in Shelley’s Case: Grant “to A for life, then to A’s heirs” becomes a fee simple grant in A. Rule abolished in most states today.
· Doctrine of Worthier Title: Grant “to A for life, then to O’s heirs” changes a remainder in O’s heirs into a reversion to O. Today used as a rule of construction
· Destructibility of Contingent Remainders: a legal remainder in land is destroyed if it does not vest at or before the termination of the preceding freehold estate
F. Co-Ownership

1. Concurrent Estates
· Tenancy in Common: Co-owners have a separate interest in the same land. 
· Separate: Each owner’s interest is independently descendible, conveyable, devisable. 
· Undivided: Each owner has the right to possess the whole of the property
· Joint Tenancy:
· Same as tenancy in common, with addition of right of survivorship: When one tenant dies, the other tenant takes over the whole property. 
· Requires four “unities:”
· 1. Time: Both interests must be created or vested at the same time
· 2. Title: Each gets title by same instrument or same adverse possession; cannot get by intestate succession
· 3. Interest: Each has same legal interest in the property (e.g., fee simple, life estate, etc.)
· 4. Possession: Each has right to possess the whole property [this is the only one required for tenancy in common]
· Destroying any of the unities will destroy the joint tenancy and create a tenancy in common
· Tenancy by the Entirety: Only for marriages, only in some states
· Each co-owner (married couple) has separate and undivided interest, w/ right of survivorship, and cannot exit unilaterally (w/o permission of the other) as long as couple remains married.
· Like a Joint Tenancy, but with a 5th unity of marriage. 
· Community property: (very few states, in South and West) property owned in marriage becomes community property if marriage dissolves. 
· Epstein: It’s easy to create tenancies in common 
2. Partition and Sale

· Partition :Important remedy for concurrent owners
· Any cotenant can sue for partition for any reason, and the court will grant.
· Delfino v. Vealencis (Ct. 1980); 599
· Delfino and Vealencis co-owned 20 acres; Vealencis ran a rubbish hauling company from one part of the property; Delfino sued for partition by sale. Vealencis appealed, and court Held that partition in kind would be appropriate (just dividing the property judicially)
· On remand, Vealencis really got screwed: got only 1.5 of 20 acres, and had to pay damages
· Rationale/Test: Partition by sale appropriate when:
· 1. Physical attributes make partition in kind impracticable or inequitable
· 2. Owners’ interests better served by sale
· Otherwise, default to partition in kind.
· Epstein: Some courts partition based on the subjective value of the co-tenants in the land. 
· Sale: An option separate from partition (and contemplated in Delfino)
· First instinct in breaking a joint tenancy is consensual sale
· Another option is a buy-sell agreement: 
· Cotenant A buys out cotenant B, w/ arbitrated price
· W/ multiple cotenants, the entity buys out the exiting partner and distributes fractional dividends to remaining
3. Ouster

· A cotenant can sue for damages if another cotenant ousts the other from possession by establishing exclusive use of the property such as to necessarily exclude the ousted tenant.
· Requires an act of exclusion OR use that necessarily excludes cotenant
· Gillmor v. Gillmor (Utah 1984); 606
· D grazed livestock on land co-owned by D and P. P demanded use of the land for grazing, but D refused. 
· Held: P established a claim to relief for ouster
· Damages: Lost profits from the land minus repairs D had made to the land. 
· Statute of limitations: Ouster signals the end of a joint tenancy or tenancy in common. 
· Adverse possession
· Damages for ouster

4. Severance (of joint tenancy)

· Either joint tenant can unilaterally sever the JT ( destroys right of survivorship, creates tenancy in common
· Severance comes from destroying one of the four “unities”
· Conveying to a third party
· No notice is required to sever
· Mortgages: Severs joint tenancy in some jurisdictions (title theory), but not in others (lien theory)
· Under title theory, a mortgage conveys title to another on promise to return it when debt is paid. 
· Under lien theory, a mortgage simply creates a lien on the property, without actually conveying title. 
· Harms v. Sprague (Ill. 1984); 611: Adopts lien theory of mortgages 
· The question was whether one joint tenant’s mortgage of the property to a third party severed the joint tenancy and created a tenancy in common. 
· Epstein: There is a statute on the books in Illinois to the effect that a mortgage transfers title, so deciding on the lien theory is perverse. 
· The court said the statutory claim was waived by failure to raise it at trial—this is a dodge
· Held: The brother joint tenant became sole owner of the property when his brother (who had mortgaged land) died. 
G. Licenses, Leases, Condos & Coops

1. Licenses

· Definition: A waiver of a landowner’s right to exclude
· Temporary
· Do NOT transfer with sale of the property
· Revocable
· Wood v. Leadbitter (UK 1845); 450
· P had tickets to see races on D’s land. D’s servant evicted P. Paid brought an action that the license was irrevocable.
· Held: The license is revocable, judgment for D affirmed
· P could bring an action for breach of contract, but not for restitution on the theory that the license was irrevocable. 
· Epstein: Case picks wrong analogies when it discusses “grants” and “deeds” 
· Exception: “coupled with a grant” may not be revocable
· If A grants B right to hunt on A’s land, a court of equity might allow B to keep the deer he kills if A revokes the grant before B can collect. 
· Again, Epstein thinks the “grant” language was a red herring
· Cannot get remedy for specific performance on a license
2. Leases

· A strategy for management by divided interests.
· Form of possessory interest
· Achieve a division of labor
· Types:
· 1. Term of years: Has a fixed time, after which it terminates
· No notice required before termination
· 2. Periodic tenancy: Automatically rolls over for a state period of time (month or year)
· Requires notice to terminate
· 3. Tenancy at will: Terminable at any time, with notice
· 4. Tenancy at sufferance: A person whose lease has lapsed remains on the property (not considered lease in many places)
· Leases that are long-term and look like a proprietary interest are typically independent covenants, while short-term leases in dense areas that involve service requirements are typically treated as dependent covenants
2A. Independent Covenants Model: 
· If obligations are fixed and unconditional on both sides of lease, court leaves them undisturbed 
· Paradine v. Jane (Q.B. 1647); 653: Jane must pay full amount to Paradine even though Prince Rupert displaced Jane from the land. 
· The lease was for a term of years, and unconditional on both sides. Paradine continued to provide the land (even if Jane couldn’t occupy it); Jane thus still bound to pay the rent. 
· Paradine had no service obligations to Jane other than to provide the land. 
· Epstein: Same result (Jane unable to recover from Paradine) if the rent had been a) a lump sum up front or b) a full conveyance in fee simple. So no reason not to keep it thus in this case.
· If Paradine had also contracted for services, Jane might be excused from payment for nonperformance, at least for the price of the services.
· Tenant is the “residual claimant” of the land: Windfall benefits or wipeout losses (Paradine) accrue to the tenant, not the lessor. 
· The allocation of risk in Paradine has mostly been altered by legislation: If a house burns down, the tenant’s lease typically terminates. This is a default rule that can be changed by parties. 
· Eviction
· Smith v. McEnany (Mass. 1897)(Holmes); 656: 
· Landlord built brick wall that encroached 9” onto tenant’s leased land. Tenant stopped paying rent, arguing the encroachment was an eviction. 
· Held: The encroachment was an eviction. “The land is hired as one whole.”
· Epstein: The rent should have been apportioned to account for encroachment; should NOT have excused rent altogether. Go with general contract rule: If major breach ( excused; If minor breach ( apportion
· Case is no longer good law
· Constructive Eviction
· Blackett v. Olanoff (Mass. 1977); 666
· Facts: P landlord sues D abandoned tenants for past rent. Ds defense was that landlord had constructively evicted them by interefering with the quiet enjoyment of their homes because the landlords allowed other tenants, night clubs, to be loud very late at night.
· Held: Landlord constructively evicted tenants by failing to control noise levels of others of landlords’ tenants. 
· Rationale: Generally, landlords are not liable for annoyance from one tenant to another.
· However, because the landlord should have known the night club would cause noise (it was the “natural and probable consequence” of having a night club), and had control over the night club’s noise output, the landlord is liable. 
· Caveat lessee (tenant beware)
· Sutton v. Temple (Eng. 1843); 660
· Facts: D leased land from P to graze cattle. Two sets of D’s cattle died from feed tainted with paint. D stopped paying rent. P sued to recover £20 for rent due.
· Held: D not excused from rent even though the land was not suited to his purpose. Judgment for P. 
· Rationale: Court analogizes to case about renting a furnished house
· Epstein: Court confuses patent defects (discoverable by inspection) with latent defects. The paint was a latent defect when it killed the first set of cows; it was patent by the time of the second set. 
· Caveat lessee is a default rule that parties can contract out of. But express warranties are rare. 
· Surrender
· Rule: When a landlord accepts surrender of a lease, the tenant is then off the hook for rent (but is ON the hook for any rents owed before the surrender is accepted)
· Landlord options when tenant repudiates lease:
· 1. Reject the repudiation
· Cannot rent the land to anyone else; tenant liable for all rents before acceptance of repudiation
· 2. Re-let for tenant’s benefit
· Rent gotten will offset what tenant owes, but tenant is still liable for lost rents. 
· 3. Re-let for landlord’s benefit
· Lessee is off the hook for rent after acceptance of repudiation. 
· Epstein: This rule (a clean break) is the best option for parties.
· Gotlieb v. Taco Bell (EDNY 1994); 671
· Facts: P Gotlieb leased land to D Taco Bell, on condition they exercise diligence in permitting. Just before deadline, D repudiated the lease with notice to P. P declines the repudiation, but lets out the premises months later.
· Held: Because Ps tried to re-let the property, this signaled their repudiation of D’s lease when they re-let. D owes rent for period up to when P started trying to re-let. 
· P’s terminated right to future rents when they accepted the repudiation.
· Best solution: Ex ante terms deciding how things will be liquidated
· Liquidated damages clause: Present in Gotlieb but not given effect because of repubidation
· Rent acceleration clause: Makes all rent due immediately; courts do not like.
2B. Dependent Covenants Model

· Medico-Dental Bldg v. Horton and Converse (Cal. 1942); 678
· Facts: D Horton and Converse leased from P Medico-Dental for a pharmacy in the building, including exclusive right to operate a pharmacy. Another tenant started giving out drugs to its patients. D stopped rent; P sued to collect. 
· Held: D was excused from rent because P failed to enforce its obligation to keep D’s exclusive right as a pharmacy intact under the restrictive covenant. 
· Dependent Covenant: Tenant allowed to walk away because landlord was in (major) breach of the lease. 
· Implied Warranty of Habitability
· Javins (D.C. Cir. 1970); 685
· Held: Tenants have an implied warranty of habitability, based on violations of the District of Columbia Housing Code. Tenants partially excused from rent if landlord is in breach of housing code. 
· Remanded to determine 1) whether violations existed for time the rent was due, and 2) what portion, if any, of tenant’s obligation to pay was suspended
· Epstein: Theories of entitlement are strong; theories of remedy are weak (moral intuitions are clear; remedial structures are not)
· If every landlord, under this ruling, is in breach, then the tenants will have nowhere to go. 
· Since tenants had knowledge of the violations, the rent should have been discounted to assume the risk.
· To comply with IWH, landlords would probably have to raise rent, leading to lower housing levels. 
· As social reformers: Play reforms out to the next period, monetize them, and see who’s up and who’s down
· Empirically, IWH is not much enforced and has not really improved the housing stock
· Mitigation
· Sommer v. Kridel (N.J. 1977): Tenant repudiated a lease; landlord sued for all rents owed after repudiation; tenant’s defense is that landlord should have rented out the apartment and mitigated damages
· Held: Landlords have duty to mitigate, but do not have to accept a below-market lease or an insolvent tenant. 
· Epstein: Mitigation is a terrible idea; better to have liquidated damages, and allow the landlord to put the now-open apartment in the back of the line of available stock. 
· Mitigation is unfair to a landlord with inflexible property and (likely) multiple vacancies. Unfair to mandate a contractual arrangement with a 3rd party (renting out to mitigate damages)
3. Assignments and Subleases

· Transfer of Interests:
· Generally, when landlord transfers the reversion (sells), the buyer takes subject to any leases on the property 
· BUT, the buyer is ONLY bound to provisions of the lease that “run with the land”
· Test for “run with the land:”
· 1. Whether parties intended provision to run with land
· 2. Whether provisions “touch and concern” the land
· Mullendore Theaters (Wash. App. 1984); 710
· Held: Security deposit does NOT run with the land, so buyer of reversion not bound to return it
· Epstein: Since Mullendore released the new owner from obligation to return security deposit, they should not have been able to sue. 
· Sublease
· Nested: fee simple owner leases to prime lessor; prime lessor carves out a sublease; sublessor carves out sub-sublease
· Fee simple
____________________________
· Primary lease
______________
· Sublease

__________
· Sub-sublease
______
· Each level deals only with the one above
· Assignment
· Full transfer of a lease without retaining anything
· Fee simple
____________________________
· Primary lease
______________ ( 1st Assignment ( 2nd Assignment
· Assignees deal only with the owner in fee simple. Prior assignments drop out subject to assumption and novation.
· Privity of contract: Obligations stemming from a binding bilateral contract
· If sub-tenant and landlord have not entered into contract, they are not in privity of contract
· Privity of estate: Conditions:
· 1. Bound parties have interests in which one is carved out of the other’s
· 2. One party must be in actual possession
· Privity of contract will not necessarily match privity of estate
· Obligations of those who are in privity of estate but NOT in privity of contract = those specified in covenants that run with the land
· Assumption and Novation
· Assumption: First assignee agrees to be bound by the terms of the original lease (bound by privity of contract)
· Novation: Parties agree to erase privity of contract liability on the part of the prime tenant (original lessor)
· If assignee agrees to an assumption and the landlord agrees to a novation, the prime tenant is out of the picture altogether. 
· Assumption and novation work independently: can have one without the other.
· Tests for subleases versus assignments:
· Majority: Assignment if the entire interest is transferred; anything less is a sublease
· Substantial minority: Retaining right of reentry creates a sublease
· Jaber v. Miller (Ark. 1951); 717: Was the instrument of transfer an assignment or a sublease?
· Facts: Jaber gave 14 promissory notes for $175 each to Miller. Jaber canceled them after premises burned down; Miller is suing for them
· Facts for assignment: The instrument is called a “Contract and Assignment”; the lease was for five years, and was given to Miller after Norber & Son had it. 
· Facts for sublease: The instrument reserved a right of re-entry, which might make it seem like the instrument carved out of a primary lease instead of assigning everything
· Held: instrument is assignment, and promissory notes were payment, not rent. Thus Miller is due all of them.
· Approval Clauses and Consent from Landlord to Assign
· Majority rule: If a lease contains a clause requiring landlord’s consent to assign the lease over, the landlord can arbitrarily refuse the assignment
· Rationale: 1) owner’s total control of property; 2) rule makes the right of the owner clear and unambiguous; 3) stare decisis keeps this status quo; 4) the lessor has the right to realize the appreciation of her property
· Minority rule (adopted in Kendall; 722): Default rule that landlord can reject tenant “only where the lessor has a commercially reasonable objection to the assignment”
· Factors: (Use and Credit) financial responsibility of proposed assignee; suitability of property for particular use; legality of proposed use; need for altering premises; nature of occupancy (office, factory, clinic, etc.) 
· Rationale: 1) promote free alienability; 2) more modern; 3) forces clear statement from landlord if not following default; 4) tenant, not landlord, should get gains (as well as losses) from leased property
· Default rule: can be changed by express clear statement in lease 
· Epstein: Ex post allocation of benefits is very tricky, much better to negotiate surpluses ex ante in the lease. 
4. Condos and Coops



“Hell is other people” –Jean Paul Sartre
· Condos: Individual fee simple ownership of living units + common governance of common areas
· Losses not shared if one owner defaults; can sell that unit to someone else.
· Common area maintenance is shared, but indiv. owners not responsible for keeping whole building financially viable
· Coops: Collective ownership of entire building, with each tenant an owner of certain number of shares
· Shared losses if one shareholder defaults, thus invasive financial checks before allowing one to join
· Prices typically 8-10% lower than condos because of increased governance burden
· Governance
· “Within the walls” = private control (within a single unit)
· “Outside the walls” = common control (decorations, intensity of services, common improvements)
· Master deed: Like the constitution for the entire place, require supermajority votes to change
· New tenants are on constructive notice of all provisions in the master deed
· Put the big, important issues into the Master Deed
· Nahrstedt v. Lakeside Village Condo Ass’n (Cal. 1994); 752
· Held: Condo owner has to abide by Master Deed prohibition on pets
· Epstein: Holding otherwise would invite a flood of requests for pets (and other things), subject to case-by-case balancing. Much easier to administer the bright line rule everyone agreed to. 
· California later passed statute making it illegal to prohibit keeping at least one pet
· Bylaws: Like the statutes, must comply with master deed, can be changed by simple majority votes
· Put minor arrangements, routine administration in bylaws
· Kiekel v. Four Colonies Homes Assn. (Kan. App. 2007); 771
· Facts: Master Deed said nothing about prohibiting rentals; Kiekels rented to people who caused trouble; Assn. passed bylaws that effectively prohibited renting
· Held: The Declaration (Master Deed) placed no limits on renting; the bylaws were invalid because rentals could only be stopped in the Declaration, a higher threshold
· Rationale: Construe the Declaration to maximize alienability
· Business judgment rule
· Courts defer to good-faith decisions made by boards of directors of businesses
· Pullman (766) applies BJR to a coop board decision evicting a tenant
· Easy case: Vote was unanimous against the tenant, clear documented problems with tenant, tenant didn’t show up to the board meeting that held the vote. 
· Went around applicable landlord-tenant law to apply BJR in an easy case. 
· Epstein: Board should have lost on the law, but in equity this is a great decision, b/c Pullman was an awful tenant
· Related: summary eviction: Coop board can evict but must post bond; if eviction is unreasonable, board forfeits bond and readmits tenant
H. Transactions and Title

1. Trusts


· Epstein’s favorite thing: Allow for maximum alienation by efficiently dividing management and beneficial interests
· Key players:
· Settlor: Legal persona who creates the trust
· Trustee: Legal persona who receives the property and is responsible for its management, control, and protection
· Beneficiary: Legal persona for whose benefit the trustee manages the property
· One person can play more than one role, BUT sole trustee cannot also be sole beneficiary
· Interpleader: Action that trustee brings when beneficiaries fight over assets; gets clarity from court w/o being a personal party
· Spendthrift Trusts: Trusts in which creditors are not allowed to reach the trust assets
· Broadway Nat’l Bank v. Adams (Mass. 1882); 781: 
· Held: Creditors cannot reach trust by attachment, must wait until Adams has the money in his possession
· Once assets are distributed, creditors can access them. BUT Adams has discretion to direct where payments are made, and can direct them to go to someone else to keep the distributions from the creditors.
· Fraud? Spendthrift trusts can give appearance of great wealth, but a creditor doing due diligence should be able to discover the terms of the trust before extending credit. 
· English rule: Can’t protect trust assets from creditors
· Cannot create spendthrift trust for your own benefit. Must be fore someone else. 
· Some states allow: “asset protection trusts”
· Cost: Spendthrift trusts are costly to manage and paternalistic.
· Conflict of interest: Breach of fiduciary duty by malfeasance of trustee
· 1. Duty of Loyalty: don’t steal money or enter into fake transactions: 
· Rothko v. Reis (NY 1977); 786:  Reis breached; both owned consignee art gallery and was trustee of Rothko; negotiated an increase in commission from 10% to 50%. 
· 2. Duty of Care: Don’t fall asleep at the switch: 
· Levine breached by failing to exercise ordinary prudence
· Damages:
· Worse damages fall on misfeasance (break loyalty) than nonfeasance (break care)
2. Mortgages

· Recourse loan: Mortgagee (the lender) can seek repayment from mortgagor’s (homeowner’s) own assets if the property is underwater
· Nonrecourse loan: Mortgagee cannot access mortgagor’s assets to pay off outstanding debt.
· Foreclosure: Requires a lawsuit to foreclose. Lawyers/banks don’t like process, try to get borrower to do a deed in lieu of foreclosure. Mortgagor with equity (not underwater) should sell rather than lose money in a foreclosure sale.
· Lender duty during foreclosure
· Murphy v. Fin. Dev. Corp. (NH 1985); 825:
· Facts: Mortgagees used all proper procedures to foreclose Murphy’s home but then way undersold, turned around and sold at much higher price

· Mortgagee first gave Murphy a workout: extension of loan w/ reworking of amortization scale/interest rate.

· Both sides under the gun in a workout: debtor scared of losing home, lender scared of a bad loan asset

· Workouts have much higher success rates if voluntary rather than mandatory. 

· Held: Mortgagees breached duty of due diligence by inadequately advertising the sale, but appeared to follow duty of good faith
· Due diligence: Mortgagee had, or should have had, knowledge of his ability to get a higher price at an adjourned sale

· Damages: FAIR value, not ‘fair market value,’ for foreclosure cases w/ no bad faith (fair prob less than FMV)

· Right of redemption: Original borrower can bid to buy back property from mortgagee within statute of limitations. 

· Limit on alienability of property in fee simple before the SoL runs. 

· Mortgage crisis: 

· Epstein: Government backed all loans, encouraged banks to lend recklessly (sometimes fraudulently)

· Whole market took on bad loans as “UnkUnks” – “unknown unknowns” – think Dutch Elm Disease, wipeout

· With successive mortgagees: 

· First mortgagee gets paid everything first

· Second mortgagee gets paid next, and down the line

· Much more risk with second, third, fourth mortgagees.

· U.S. Bank v. Ibanez (Mass. 2011); 849

· Held: Owner of mortgage after multiple assignments in the secondary mortgage market was NOT entitled to foreclose on Ibanez’s home. 

· Plaintiffs failed to prove their right to foreclose on Ibanez’s home

·  Rationale: There was terrible documentation in the process of assignments. 

· Epstein: Granting debtor relief was wrong (of course) b/c it ignored the broad systemic problem in favor of formalism in the instant case. 
3. Property Transfers 
Exchange: 
Transfer of property in exchange for something of value (money)

· Statute Quia Emptores of 1290: Allowed for alienability of land inter vivos (while living)

· Statute of Frauds: Any conveyance of property must be in writing and must be signed by at least one party

· Periods in a transfer:

· Pre-contract: Oral deal, everyone can walk away

· Contract of sale: Post contract, but pre-transfer/closing. Allows time to inspect premises and check title. Binding
· Transfer: 

· Delivery requirement: Transfer only complete once thing being transferred, or evidence of title, is delivered to transferee

· Gift: One-sided exchange (w/o something in return) also requires delivery
· Irons v. Smallpiece (KB 1819); 863: Daughter brought action of trover (recover property after conversion) for colts taken by son. Son denies, saying father made a gift of the colts to the son. There was no delivery.

· Held: Not a gift w/o change in possession of the colts.  

· Delivery is also not enough. Physical transfer could be a bailment without intention for the other person to keep. 

· Causa mortis: Will substitute; gift in contemplation of death. If grantor recovered, the gift is off. 

· Nemo dat: Cannot give what you do not own

· If buyer buys from thief, buyer cannot get good title. 
· Kunstsammlungen zu Weimar v. Elicofon (EDNY 1981); 886

· Facts: Elicofon bought Duehrer paintings in Bklyn from an American serviceman; Germany alleges the paintings were stolen by American soldiers when they left Germany in 1945

· Held: Elicofon must return paintings even though he bought in good faith. Since paintings were stolen, Elicofon could not get good title 

· Johnson v. M’Intosh: Buyer from Indians did not have good title, b/c Indians did not have title as against U.S.

· Good faith purchaser: Biggest exception to nemo dat rule, selectively applied.

· Bona fide purchase: If the buyer believes the seller is the true owner, and doesn’t otherwise have reason to know that the sale is bad, the purchaser might be protected as the new owner.

Land transfers
· Some states: Equitable conversion: Treat as done that which is done; after contract of sale, benefit/burden on buyer

· Arko v. Wood (Fla. 1966); 875: Arko sold subdivision to Wood in a contract of sale (not yet transferred), on condition that Arko put in improvements like sewers and curbs. Government claimed the land by eminent domain; Arko as deed holder collected the just compensation award.

· Held: Wood must still pay Arko under doctrine of equitable conversion

· Damages: Contract price, minus the cost Arko would saved on the halted improvements, minus the just compensation award. If Arko’s savings + just compensation > contract price, balance goes to Wood.

· Dissent: Equitable conversion should not apply here; Wood/Jackson purchased improved lots, not unimproved lots they would never take. Wood/Jackson never agreed to buy the land that got condemned, they wanted it improved. 

· Epstein: Since title has not actually passed, would be better to divide the costs so each party put back in original position before condemnation.

· Other states: put risk of loss on the seller before final closing.

4. Recordation

· Recordation generates constructive notice to all other potential purchasers about the obligations placed on land.

· Recording statutes:
· Race: The first of two property claimants to file a record has the better claim against the other

· Creates a large exception to nemo dat: Even if seller has nothing to transfer, buyer who records first can still win

· Notice: Subsequent purchaser must buy in good faith or lack of any (including constructive) notice to have a good claim

· Recordation provides constructive notice to subsequent purchasers; preserves good faith purchaser rule.

· Ex: O conveys to A, A conveys to B, both in good faith but w/o recording: B gets good title b/c he only has notice that O has recorded (since A has not yet recorded)

· Race-Notice: Subsequent purchasers must both be good faith purchasers and the first to record a deed to get good claim

· Ex: O conveys to A, A conveys to B, both in good faith, whichever of A or B records first gets good title.

· Rule of thumb: Take and record simultaneously

· Chain of title: Technically, buyers need to check all transfers back to the root of title and forward to make sure everything checks out

· In reality: Title companies figure all of this out, backed by title insurance if they mess up

I. Servitudes

· Definition: Contracts that bind successors in ownership; Include easements, real covenants, and equitable servitudes 

· Become very important in high-density cities, where everyone is on top of one another.
· Examples:
· A is given the right to enter upon B’s land (easement, think affirmative, legalized trespass)

· A is given the right to enter upon B’s land and remove something attached to the land (profit, though an easement to enter is implied)

· A is given the right to enforce a restriction on the use of B’s land

· (1) negative easement (such as “blocking your windows”), (2) a real covenant, or (3) an equitable servitude
· A is given the right to require B to perform some act on B’s land

· real covenant or equitable servitude (depends on remedy, formation)

· A is given the right to require B to pay  money for the upkeep of specified facilities

· real covenant or an equitable servitude (same factors)

· Restatement turns everything into a servitude – not yet law.

	Appurtenant- gives right to whomoever owns parcel of land that easement benefits (law defaults to this if it is not clear which one applies)
	Gross – gives the right to a person, without regard for their ownership of the land




1. Easements

· Definition: Owner waives right to exclude certain intrusions by another and give other a right to use
· Common uses: ingress/egress, animals, carts/automobile passages

· Easements appurtenant: Belongs to adjoining owner of land

· Create a dominant tract and servient tract. 

· Easements in gross: Belong to particular grantee

· Not attached to a dominant tenement

· Baseball Publishing v. Bruton (Mass. 1938); 983: 

· Court finds easement in gross for P’s ability to put billboard on D’s building

· Epstein: Easement in gross is way to broad for this case. Call the billboard agreement a license and award specific performance to avoid uncertain expectation damages calculations

Types:

· Affirmative: Ability of holder of easement to perform some act on another’s land

· Almost all easements are affirmative

· Negative: Holder of easement can demand that another refrain from certain actions

· Private: Right given only to certain named individuals or parties for certain purposes

· Public: Open to general public for designated purposes

Creation:

· Grant: Deed over, in writing, a specified easement

· Reservation: Grantor retains an easement over land granted to another.

· Implication: Not recorded, including factors: 

· (1) Common ownership before conveyance separating unified parcels

· (2) Before separate title, use of easement was so obvious as to show permanence

· (3) Necessary to beneficial enjoyment of land

· Schwab v. Timmons (Landlocked Door County; 990): No easement by prescription, b/c did not exist before separation of title

· Necessity: Parcel becomes landlocked

· (1) common ownership of two parcels before severance; 
· (2) owner of landlocked parcel cannot access public road

· Schwab: No easement by necessity: The Schwabs sold off their prior access, but now claim necessity

· Easement by necessity for landlocked parcel only allowed if it was landlocked when you bought it.
· Prescription: Easement basically by adverse possession, w/o exclusive requirement

· Used (1) openly & notoriously, (2) continuously, (3) under adverse claim of right, (4) for specific time period (Holbrook: 15 yrs; Warsaw: 5 yrs)

· Holbrook: No prescription, b/c easement was neither adverse nor continuous

· NO COMPENSATION from dominant to servient tenement
· Warsaw v. Chicago Metallic (Cal. ’84); 1002: Easement by prescription does NOT require dominant tenement to pay servient tenement for the easement; Servient t had to pay own costs to tear down warehouse.

· Dissent: Court in equity should allow for compensation to servient t for costs of removing warehouse. 
· Estoppel: Where a license includes the right to build on a property and an easement to access, licensor cannot revoke that easement after licensee made improvements or spent considerable money (reliance). 

· Holbrook v. Taylor; 1000: H gave T permission to cut a haul road over H’s property; T built a house on T’s property w/ ingress through H’s road. 
· LIMIT: Misuse: Penn Bowling v. Hot Shoppes; 1021: Penn had right of way easement but misused using it to serve both dominant tenement and adjacent land (bowling alley sat on both).  Rule:  misuse does not forfeit easement, unless it’s impossible to sever increased burden.
2. Covenants

· Definition: Contract in which owner agrees to abide by certain restrictions on use of his land for the benefit of others

· Start with single owner; Statute of Frauds applies

· Subsequent owners subject to allocation of benefits/burdens of original owners.
· Real Covenants: If damages sought, courts apply real covenant theory

· For burden & benefit of promise to run: (1) intent to run; (2) vertical privity (full interest of predecessor [assignment, but not sublease]); (3) touch and concern land

· Burden also requires: (4) horizontal privity (landlord-tenant relationship)

· Neponsit (NY/38); 1031: Upholds affirmative covenant to pay money for subdivision maintenance assn. 

· Epstein: Case is the best reaction of a court to workable, voluntary governance agreements of the covenanters. 
· Equitable Servitude: If injunction or specific performance sought, courts apply equitable servitude theory

· For burden & benefit, require: (1) intent; (2) notice (deed, actual, or inquiry) 

· Burden also requires: (3) touch and concern the land
· Tulk v. Moxhay (Chancery 1848); 1026: D took w/ notice of prior covenant; P sought injunction from D building on Leicester Square; D appealed

· Held: Injunction upheld

· Rationale: The price D got the land for included the limitations of the covenant. Would be unfair if subsequent owner could buy at cheap price w/ limitation, lift the limitation, and sell the next day for a profit. 

· Third Restatement: Contract theory: If landowners contract for benefits and burdens, they will run unless void for public policy (arbitrary, capricious, burdens constitutional right, unreasonable restraint on alienation, unconscionable)

· Touch and Concern: Must relate somehow to the legal relations among owners of the land. 

· Neponsit follows this definition: Assn. fees allow maintenance of common lands (roads, etc) used by all in subdivision

· Eagle Enterprises v. Gross (1042): Affirmative covenant to get water from a well struck down b/c does not touch and concern the land

· Epstein: Holding ignores the fixed costs of putting in the well and financing it down the line. The covenant allowed for shared costs of water supply. Court ignores ex ante business arrangements. 

· Judge looked at this as a two-party arrangement instead of an overall governance structure for the well. 

· Notice requirement: Must be on notice (actual, deed, constructive, inquiry) that there are restrictions on the land

· Common Plan Doctrine: If everything is homogenous, assume it comes from a common plan; original instruments should have the common plan; notice satisfied if individual’s deed includes reference to the plan or a common map. 
· Sanford v. McClean (Mich. 1925); 1046

· Facts: McCleans built a gas station on their lot; every other lot in subdivision used for residential;  P and D track ownership to single common owner, w/ original covenant restricting to residential only.

· Held: McCleans on inquiry notice that there was a residential-only restriction, since every other lot was used only for residences. It was a common plan. 

J. Zoning

· Began with 1916 NY law regulating residential, business, and unrestricted land

· 1917: Buchanan v. Warley: Struck down racial zoning, cannot restrict ability of owner to sell land through zoning law

· Courts very deferential to zoning restrictions:

· Euclid v. Ambler Realty (U.S. 1926); 1064: Village of Euclid had zoning ordinance. Ambler owned a tract zoned for 

· Held: Zoning was a proper use of the village’s police power
· Only restrictions that are “clearly arbitrary and unreasonable” and have “no substantial relation to the public health, safety, morals, or general welfare” will be suspect – basically, rational basis. 

· Epstein: Ridiculous. Allows the village to diminish Ambler’s property to 25% original value. 

· This arrangement just allows for extortionary exaction: Ambler paid off Village to sell for industrial use. 

· Challenges to zoning (after Euclid):
· Nonconforming use: Land with pre-established use (not just ownership) is “vested” and grandfathered into zoning.

· Owner does NOT have right to switch to another nonconforming use.

· Some jxs allow switch to higher nonconforming use

· Owner w/ undeveloped property is still subject to zoning. 

· Harbison v. City of Buffalo (NY ’58); 1074: Prior nonconforming use cannot continue forever, and may be terminated after a reasonable time; used multi-factor test to assess reasonableness.

· Exclusionary zoning: Zoning scheme wholly excludes some class impermissibly

· Mount Laurel (NJ ’75); 1088: ML’s zoning included economic discrimination such that basically no poor could live there. 

· Held: Municipality cannot zone to make it presumptively impossible for there to be variety and choice of housing, esp to low- and middle-income people. 

· Presumptive: If plaintiff shows a municipality does not zone for variety of housing, burden shifts to municipality to establish valid basis for its zoning or lack of affirmative zoning. 

· Remedy: Not invalidate entire zoning law; just change w/in opinion

K. Takings

· U.S. Const., amend. V.: “[N]or shall private property be taken for public use without just compensation.”

· Applies to federal and state governments (through Due Process Cl. of 14th Amend.)

· Regulatory Takings: Fight over whether regulations restricting use or invading land are compensable as takings

· If regulation: No compensation
· If taking: compensation for FMV
· Just Compensation:
· Pennsylvania Coal v. Mahon (U.S. ’22); 1268: Court struck down law that required miners to leave shafts of coal to stop subsidence. The regulation became a taking that is compensable by eminent domain. 

· Dissent: Brandeis argues landowners cannot use land so as to be nuisance to adjoining owner. The regulation is proper as a prevention of nuisance (or worse) from subsidence. 

· Factors:
· 1. Diminution of value

· 2. Whether regulation is of a nuisance

· 3. Reciprocity of advantage

· Miller v. Schoene (U.S. ’28); 1277: Holds forcing cut down of red cedars was not a taking, esp. b/c they were worth more cut than standing. 

· Epstein: Should have counted as compensable, but after the calculation, found that the net benefit went to the owners of the trees. 

· Ad hoc test: Penn Central (U.S. ’78); 1285: 
· 1. Distinct investment-backed expectations

· 2. Economic impact of regulation on claimant

· 3. Character of gov’t action: physical invasion = taking; restriction on use = nuanced

· Dissent: Rehnquist: This is a taking. 

· Epstein: Ad hoc is the worst. Only allow government to take if a nuisance, true health & safety, or avoid trespass. 

· Permanent Physical Invasion = Always a Taking
· Loretto: Rule of case; no matter how small (cable wires/boxes)

· Total Takings: Rendering “valueless” is always a taking
· Lucas: Rule of case

· Public Use
· Kelo: “public use” can be for economic development, even though the City of New London didn’t know what the development would be yet. 

· Exactions: Agreement by developer to donate certain portion of land for public use

· Dolan (U.S. ’94): NEXUS test

· 1. Whether there is a nexus

· 2. Degree of nexus: Rough proportionality required 

· (ask: was the exaction occasioned by the construction sought to be permitted?)

· Judicial Takings: 
· Stop the Beach Renourishment (U.S. 2010); 1357

· Courts can take too, and the state needs to compensate. 
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