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THE PRINCIPAL ARGUMENT OF THIS PAPER IS CONTAINED IN THE TITLE, VIZ.
that the Supreme Court is now probably the most trusted major
institution in India.1 This appears to be quite a recent circumstance and

largely an outcome of two other developments. The first development is the
steep decline in the prestige of other institutions, above all politicians but also
including the bureaucracy. But secondly, the Supreme Court has been
responsible for its own rise in popularity by adopting an overall approach that
has increasingly made it seem the only true fount of justice in India. The
more the other institutions have declined in prestige and trust, the more the
Court has risen. This paper, then, is a short interrogation of aspects of the
first half-century of the Supreme Court's existence. Although I will make an
effort to place this history into the larger context of Indian public institutions,
my main concentration will be on the Court itself. But I will begin with some
words about this larger context.

There is no simple judgment to be made about the half-century of Indian
Independence. On the one hand there are conspicuous successes both at the
material and constitutional level. The most frequently cited material success is
the tremendous increase in agricultural output, such that it is often said that

1 At one level this is a factual proposition, demonstrable or falsifiable by surveys of public
opinion in India. Important though such surveys are as a general indicator, they are not the
basis of the argument here. In any case, I am not aware of any public opinion surveys that
isolate attitudes to the Supreme Court. I understand that the Centre for the Study of Democratic
Institutions in New Delhi has conducted surveys that include attitudes to the courts in general,
as opposed to the Supreme Court in particular - these show a low level of trust, a circumstance
discussed below.
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104 SOUTH ASIA

'India can now feed itself.2 In political and constitutional terms, one only
has to look at the history of the rest of pre-partition India to appreciate the
strengths of the Indian experience. There is now a vigorous debate, for
example, about whether Pakistan should be placed in a new analytical
category called 'failed states' (along with the USSR, apartheid South Africa
and so on).3 Whether or not such a category is useful, no serious observer
would want to place India into it. Thus, India gave itself a highly detailed
Constitution exactly 50 years ago, and this remains the Constitution which
governs the country today.4 Somewhat more controversial but still generally
agreed,5 India deserves credit for having remained a broadly open society and
a democratic polity. In these respects India compares favourably with China.
On the negative side, however, Indian poverty and inequality remain at
appalling levels, sectarianism has been growing, official corruption and
government lawlessness are rife and getting worse, and there is far more
cynicism at every level of society than there was at the time of Independence.

Arguably one of the very worst symbols of what has gone wrong with
Indian governance is the prosecution of former Prime Minister Narasimha
Rao for official corruption. The veteran Congressman Rao was Prime
Minister from 1992 to 1996, and the clouds of suspicion that formed around
him in the last months of his rule culminated shortly after his fall in a cluster
of prosecutions for the receipt of large sums of money in return for official
favours. He was even arrested at one point. Nor was Rao the only leading
politician to be accused of corruption. There was a whole slew of them,
including L.K. Advani, then Leader of the BJP and currently Home Minister.
But while these prosecutions were an indication of the level of corruption that
had overtaken India at the very top, they were simultaneously something of
an indication of the strength of Indian governance. The prosecutions did not
take the form of victor's justice after a change of Government - in this
respect they can be contrasted with Pakistan, where a death sentence has been
carried out on one former Prime Minister and the immediate past Prime
Minister is currently under prosecution. Whatever the merits of the charges

2 This claim is true in the sense that famine is not the scourge in Independent India that it was
during the colonial period, and there has indeed been a powerful increase in food production.
This is not to say that all, perhaps even most, Indians get enough to eat, let alone enough to eat
of the right foods. For a broader discussion of this problem, see O. Mendelsohn and M.
Vicziany, The Untouchables — Subordination, Poverty and the State in Modern India
(Cambridge, Cambridge University Press, 1998), pp. 149-53.

3 See, for one example, Jeffrey Herbst, 'Responding to State Failure in Africa', International
Security, Vol. 21, no. 3, 1996-7, pp. 120-44.

4 In Asia, Japan and Indonesia seem to be the only other states which have retained their original
Constitution for the duration of their post-War history. In the case of Japan this is a real source
of that country's strength too, while the persistence of the Constitution in Indonesia masks at
least one fundamental breach of constitutionalism in the form of a military coup.

5 An alternative view is put by Ayesha Jalal in a recent work, Democracy and Authoritarianism
in South Asia: A Comparative and Historical Perspective (New York, Cambridge University
Press, 1995) which throughout refers to India as a 'pseudo democracy'.
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THE SUPREME COURT 105

against these men, inevitably their prosecution has been tainted with suspicion
of political bias. The Indian prosecutions, by contrast, were clearly non-
partisan in inspiration.

Indeed, and not without its own problems, the actual prosecution (as
opposed to the adjudication) of Prime Minister Rao and a number of other
ex-Ministers of his Congress Government owed a great deal to the
intervention of the Supreme Court itself. In response to 'public interest
litigation' (PIL) petitions brought by lawyers acting either for themselves or
for larger coalitions of interested citizens, the Supreme Court demanded that
several insufficiently active investigations by the Criminal Bureau of
Investigation (CBI) be taken up with vigour against any person 'whosoever
high'.6 It was clear that the Supreme Court believed that the CBI was acting
under Government pressure to go slow on investigating the flood of serious
claims of official corruption during the period of the Rao Government.
Following the lead of the Supreme Court, even the High Courts of the States
began to concern themselves with the progress of criminal investigations and
prosecutions.

This intervention of the Supreme Court of India into the affairs of a
branch of the executive is highly unusual by the standards of the Westminster
form. There has been no comparable occurrence in Britain or Australia, for
example. In these constitutional systems, that of the United States too, such
judicial intervention would be seen as a breach of the principle of the
separation of powers. While it is possible for a court in a Westminster-style
constitutional arrangement to direct an administrative body to make a
decision that it has thus far failed to make, the Indian Court's energetic and
multi-pronged directions to an investigative and prosecutorial authority such
as the CBI go far beyond such practice. These interventions demonstrate just
how far the Supreme Court has moved along the road of securing for itself a
central part in Indian governance. The Supreme Court has become as
powerful as any court in the world, perhaps more powerful than any other.
This article will explore just how this has come about and what its
implications are.

The Indian Constitution and the emergence of the Supreme Court's
power

Before I sketch the development of the Supreme Court to its present position
of power, it will be necessary to make some preliminary observations about
the Constitution under which the Court works. The Constitution of India
1950 is a complex and lengthy instrument which cannot easily be
characterised in terms of fundamental orientation. On the one hand it
embodies a statement of fundamental rights for individual citizens of India,

6 India Today, 31 Oct. 1996, p. 21.
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106 SOUTH ASIA

rights which are capable of full enforcement in the courts. The rights follow
what was by 1950 a relatively standard international pattern, including rights
to equality, religious freedom and speech, and freedom from arbitrary
imprisonment and from deprivation of property without compensation. Such
a statement of rights was no more than fit and proper to a society newly
emerged from colonial autocracy. But on the other side the Constitution
seems to perpetuate that authoritarian legacy by laying down powerful
mechanisms of governance for a society conceived to be always susceptible to
disorder. So the Constitution provides the Government of the day acting
through the President as head of state a power to declare a state of emergency
and thereby suspend the recognition of those very rights that have so
forthrightly been enunciated earlier in the document (Article 359).

One of the most novel aspects of the Indian Constitution is its
elaboration of a set of 'directive principles of state policy'. These constitute a
relatively radical set of prescriptions to bring about social justice but, unlike
the fundamental rights, they are not enforceable in the courts. The directive
principles include the right to an adequate means of livelihood; 'that the
operation of the economic system does not result in the concentration of
wealth and means of production to the common detriment'; and that men and
women receive equal pay for the same work (Article 39). Among the other
goals there is to be free legal aid; provision for just and humane conditions of
work and maternity leave; a living wage for workers; and provision for free
and compulsory education for children. Despite the fact that the Constitution
makes abundantly clear that these goals are not judicially enforceable, in
recent years the Supreme Court has on occasion ignored the distinction
between directive principles and fundamental rights. Thus the Court has in
effect rendered the right to education a fundamental right with full
enforceability.7 This has come about as part of the larger development of
judicial activism, the subject of the present paper.

The Supreme Court did not begin its life as an activist court, that is a
court dedicated to energetic intervention on behalf of the dispossessed
elements of Indian society. Some of the most important early judicial battles
were over land reform legislation, and a number of the Court's decisions
invalidated crucial reform legislation and gravely injured the overall
prospects of reform.8 Indeed, it is arguable that for roughly the first two
decades the Supreme Court tended to function as a support for the most
powerful landed interests in India. This approach of the Court reached its
apogee in the famous Golak Nath case of 1971.9 The legal issue in this case

7 Unni Krishnan v State of Andhra Pradesh (1993) 1SCC 645.
8 There is no exhaustive study of the Supreme Court's dealing with land reform legislation. But

one useful discussion is Daniel Thorner, The Agrarian Prospect in India (Allied Publishers,
New Delhi, 1976), pp. 18-31.

9 Golak Nath v State of Punjab AIR 1967 SC 1643.
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THE SUPREME COURT 107

was the extent to which Parliament had free rein to change the Constitution so
as to restrict property rights. In an effort to acquire more land for
redistribution, a Constitutional amendment (the seventeenth) had been passed
by the Parliament to effect a certain technical change in the definition of an
estate in land. On the face of it, the Constitution was freely amendable by
simple Act of Parliament (Article 368). But the question raised in Golak Nath
was whether this free power of amendment of the Parliament could be used
so as to deny or abridge fundamental rights laid down in the Constitution as
originally created. In a split decision the Supreme Court held that there was a
'basic structure' to the Constitution that included the fundamental rights and
that this basic structure was not open to amendment by the Parliament. The
Parliament (in other words the Government of the day) was thereby
prohibited from amending the Constitutional right to property in a way that
disadvantaged property owners. Although this was in one sense yet another
profoundly conservative decision in favour of landed interests trying to avoid
confiscation under reform legislation, at another level the decision has
underpinned the whole subsequent growth of judicial power in India. What
the court was asserting for itself in Golak Nath was the right to determine just
what constituted the 'basic structure' of the Constitution.

In the subsequent case of Keshavananda Bharati v State of Kerala
(1973)10 the Court overruled its decision in Golak Nath and held that
fundamental rights were susceptible of amendment by the Parliament. But the
Court retained the idea that there was in fact a 'basic structure' to the
Constitution: it was just that this basic structure did not include fundamental
rights or the right to property in particular. The Court said that the basic
structure included provision for democracy, a secular state, federalism and a
number of other aspects of the Constitution.11 Beyond the particular issue of
amendment of the Constitution, the Court's flexing of its muscles had shown
the way to a broader judicial activism. This activism has reached its full
flowering in public interest litigation.

1 0 Keshavananda Bharati v State of Kerala (1973) 4 SCC 225.
1 1 The present BJP Government has established a Constitutional Commission 'to examine in the

light of past 50 years as to how far the existing provisions of the Constitution are capable of
responding to the needs of efficient, smooth and effective system of governance and socio-
economic development of modern India and to recommend changes, if any, that are required to
be made in the Constitution within the framework of parliamentary democracy and without
interfering with the basic structure or basic features of the Constitution'. It is clear that the BJP
and its associated bodies would like to read out of the 'basic structure' of the Constitution the
principle of 'secularism'. Whether it will be able to accomplish this through the Commission
and subsequent action remains to be seen. For a discussion of this, see Upendra Baxi, 'The
Kar Seva of the Indian Constitution? Some Reflections on the Proposals for the Review of the
Indian Constitution', Economic and Political Weekly (forthcoming).
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108 SOUTH ASIA

Public Interest or Social Action Litigation

The First Phase

Public Interest Litigation (PIL) is an invention of the period after the great
constitutional trauma of the post-Independence period, the Emergency
proclaimed by Indira Gandhi's Government and lasting from 1975 to 1977.
Like virtually all structures in India, the courts had no reason to congratulate
themselves on the way they upheld constitutional norms during the
Emergency. Self-examination by some of the judges led to a stance markedly
more favourable to the assertion of both the classic or negative civil liberties
and also the positive interests of those at the bottom of the Indian economic
and social heap. Somewhat curiously, the leftist (albeit left-authoritarian)
orientation of the early Emergency period was one of the factors that helped
move the Court in its new direction. PIL was essentially an invention of
certain judges of the Supreme Court advised by a handful of academics - one
of them Professor Upendra Baxi of the University of Delhi - and lawyers.

The form of the PIL cases was a writ petition under Article 32 of the
Constitution moving the Supreme Court to enforce one or more fundamental
rights enunciated by the Constitution and argued to have been breached.
Later, and far less importantly, PIL writ petitions were also accepted by the
High Courts of the States under Article 226. This device of the writ petition
was one of the great innovations of the Constitution, enabling individuals to
take their cases directly to the Supreme Court or the High Courts of the States
rather than on appeal from lower courts after the inevitable years of
litigation. Such petitions had been richly used, for example, by civil servants
complaining of events (or non-events, such as lack of promotion) in their
careers. But in the post-Emergency landscape, the writ petition came into its
own as a mechanism by which the Supreme Court could dispense popular
justice. PIL writ petitions differed from earlier petitions and ordinary
litigation by virtue of not being directed to the narrow self-interest of the
petitioner or litigant. Indeed, in many cases the potential beneficiaries had
neither conceived nor played any substantial part in the conduct of the case.
Sometimes activist lawyers working substantially alone have taken up a cause
and petitioned the Court for an end to abuse. In other cases lawyers have been
assisted by civil libertarians of diverse backgrounds or by journalists or by
activists (environmentalists, for example) working in a particular area of
struggle.

The essential foundation of PIL was a willingness on the part of the
judges of the Supreme Court, and later the High Courts too, to relax the
ordinary strictness of procedural forms for litigation.12 Crucially, the rules as

1 2 The best short account of PIL or SAL is Upendra Baxi, 'Taking Suffering Seriously: Social
Action Litigation in the Supreme Court of India', U. Baxi (ed.), Law and Poverty: Critical
Essays (N.M. Tripathi, Bombay, 1988), pp. 387-415.
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THE SUPREME COURT 109

to standing were relaxed: these are the rules that require litigation to be
conducted by an interested party. As suggested above, one of the
characteristics of PIL is that it is not directed to self-interest as this is usually
conceived in the courts. But self-interest is what ordinarily gives a litigant
standing - a litigant must not be a mere busybody. So the rules as to standing
had to be varied to allow third parties - lawyers, 'social workers', journalists,
academics and so on - to bring action in pursuit of a cause that the Court was
prepared to see as their legitimate concern. The Supreme Court was also
prepared to dispense with the accepted formalities of the admission process,
such that on occasion it accepted as a legitimate petition something as
informal as a mere postcard sent to a judge. (This came to be known
somewhat grandly as the 'epistolary jurisdiction' of the Supreme Court.) This
willingness to encourage public interest litigation proceeded side-by-side with
the enormous overload and backlog of cases that has afflicted the Supreme
Court for years and is constantly getting worse. Clearly the Court was saying
that here is a vein of cases that is so important that way must be made for
them without regard to form or burden of business.

There have now been many hundreds of PIL cases, far more than could
possibly be discussed in a short article. All that will be done here is indicate
the broad types of cases that have come to the Supreme Court, the distinct
historical periods that can be discerned, some of the problems of the
litigation, as well as several of the more important individual cases. Thus
there have been two broad periods of intense PIL activity: the first period was
from 1979 to the mid-1980s; and the second, from the early 1990s to the
present. Between these periods there was much less activity. As to the subject
matter of the litigation, during the first period there was a concentration on
social injustice suffered by the downtrodden and powerless. During the
second period, the thrust shifted to environmental and resource concerns; and,
more recently, a major preoccupation has been corruption in high places.

The very first cases centred on the criminal justice system - prisons, the
plight of prisoners supposedly under trial rather than sentence, the behaviour
of police - and psychiatric institutions. Thus the very first case in 1979,
Hussainara Khatoon and others v Home Secretary State of Bihar,13 concerned
prisoners who had been imprisoned without trial for periods longer than any
possible sentence that could be handed down for the offences of which they
were charged. The Court was prepared to entertain the petition despite the
fact that it was filed by an advocate who had had no direct acquaintance with
the case and had read of its circumstances in a newspaper. Imprisonment of
what came to be known as 'undertrials' for years on end, for a period longer
than any permissible sentence, was found to violate Article 21 of the
Constitution: 'No person shall be deprived of his life or personal liberty
except according to procedure established by law'. In what became

13 (1980) 1 SCC 81.
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110 SOUTH ASIA

characteristic of many PIL cases this matter came back to the Court on
several occasions as the facts of the case were clarified and the stance of the
authorities was ascertained, including any recalcitrance in the face of legal
directives. In Hussainara the Court had no hesitation in issuing orders far
broader than necessary to decide the particular case - this itself is not the
form that higher courts adopt in the Anglo-American-Australian world,
though of course in these jurisdictions too an important case has value as
precedent and is expected to influence the actions of the executive. The
difference in Hussainara and many subsequent PIL cases is that the Court was
prepared to issue general rulings on the law. In this case the Court ordered
that all undertrials had to be informed of their entitlement to bail and that
they had to be released if the period of their imprisonment was longer than
the maximum possible sentence for the offences of which they were charged.

Fuelled and to a large extent framed by cases such as Hussainara,
undertrials became one of the great issues of the early post-Emergency
period. One aspect of this was the disgraceful overcrowding and squalid
conditions of jails, which became a national scandal right at the end of the
70s. The habitual confinement of prisoners with leg irons and handcuffs was
explored in a number of PIL cases in 1979 and 1980, as was the circumstance
of solitary confinement. Another case followed the most infamous event of
all involving undertrials, the Bhagalpur blinding of 1980, when ten men in
Bhagalpur Central Jail had their eyes punctured with sharp instruments and
then filled with acid (Anil Yadav and others v State of Bihar and others).1*
This case was filed in order to try and ensure that the investigation and
prosecution would proceed in a speedy and orderly manner. Given the
inflamed caste feelings that led to the event in the first place, such orderliness
was inevitably difficult to achieve. A later case sought to secure vocational
training facilities for some of the victims.

Closely related to the litigation of abuse within the criminal justice
system, a range of cases was brought to the Supreme Court about the
treatment of mentally ill inmates - some in psychiatric institutions, some in
jails. For example, Rudul Sah v State of Bihar (1982)15 was a habeas corpus
petition claiming that a man had been kept in prison for 14 years as allegedly
insane following his acquittal at trial.

For reasons of space, I will pass over a large number of cases categorised
by a recent work under the following rubrics: the police; the armed forces;
injustices specific to women; children.16 Though there are many important
cases here, the broader perspective of this article can be anchored by cases

1 4 1982 (1) SCALE 43.
1 5 AIR 1983 SC 1086.
1 6 Sangeeta Ahuja, People, Law and Justice- a casebook on public-interest litigation (Orient

Longman, New Delhi, 1997), 2 Vols.
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THE SUPREME COURT 111

drawn from other categories. Thus in this first flush of PIL there were several
cases that seemed to open up whole areas of social life to the scrutiny of
progressive opinion for practically the first time. One of the most important
of these was Olga Tellis and others v Bombay Municipal Corporation and
others (1981).17 Olga Tellis was a journalist in Bombay, and she and two
pavement dwellers brought their action to fight the mass and forcible eviction
of pavement and slum dwellers ordered and begun by the then Chief Minister
of the State, A.R. Antulay. The Government's intention to beautify the city
by ridding it of human eyesores continued a strong theme of the mid-1970s
Emergency in a number of cities, notably the capital New Delhi itself.
Clearance and deportation of large numbers of people out of Bombay began
early in the morning of 23 July 1981. In response Olga Tellis wrote to Justice
Bhagwati of the Supreme Court and the letter was registered as a petition,
later formalised and detailed by the advocate Indira Jaising.18

The radical argument in Olga Tellis was that there was a Constitutional
right under Article 21 to squat on the pavements of Bombay. Of course, there
was no such specific right articulated in the Constitution document. To repeat
the words of Article 21: 'No person shall be deprived of his life or personal
liberty except according to procedure established by law'. On the face of it
and powerfully argued by the Bombay Corporation, squatting on pavements
and erection of structures on public lands were unlawful. The Corporation
argued that it had a duty to clean up the streets and the pavements to promote
the orderly development of the city. But the argument of the petitioner was
that the overwhelming poverty and deprivation of the people in question were
the inescapable context of the petition. The pavement dwellers had not come
to Bombay out of free choice but from necessity. To remove them abruptly
and forcibly from their meagre existence in the city was to condemn them to
a still worse and more dangerous life. The Court accepted this argument. The
right to life in Article 21 was declared to include the right to livelihood:

If the right to livelihood is not treated as part of the
Constitutional right to life, the easiest way of depriving a
person of his right to life would be to deprive him of his
means of livelihood to the point of abrogation (at pp. 193-4).

Perhaps no case illustrates the extraordinary change in the stance of the
Supreme Court during the early period of Public Interest Litigation than Olga
Tellis. Acceptance by the Court of the proposition that there was a
fundamental Constitutional right to squat on the pavements of Bombay was
nothing less than stunning. Prior to invention of the PIL form there would
have been no mechanism by which to bring a case like this, but the

1 7 AIR 1986 SC 180.
18 There was parallel, less radical PIL on this same issue in both the High Court of Bombay and

the Supreme Court. See Ahuja, People, Law and Justice, Vol. 1, pp. 352-6.
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112 SOUTH ASIA

proposition itself is an indication of just how far the Court had come from its
earlier, profoundly conservative, history.

This short discussion of the early period of PIL has no more than
touched on the important range of problems addressed by the Supreme Court.
The object has been to give an indication of the kind of issues to do with
social justice that began to come to the court following the restoration of a
functioning democracy after Indira Gandhi's Emergency. But I will return to
this early period and discuss at least one more major case when a more
evaluative approach to PIL is taken below.

Novel and important though these early PIL cases were as the major
indication that the Supreme Court had ceased to be predominantly the servant
of the rich and powerful in India, it is doubtful that they transformed the
consciousness of the citizenry as a whole. By the middle-1980s the Supreme
Court was probably still not generally seen as anything more than the highest
court in India. It had not yet developed a reputation as the conscience of the
nation. Two other developments have been the midwife to such a change.
First, politics, politicians, the bureaucracy and even most of the courts of law
have continued to decline in public estimation. And secondly, the Supreme
Court has more recently taken up a different style of Public Interest
Litigation. Once the Court began to pronounce on matters that affected the
whole public rather than merely the underprivileged, the status of the Court
began to rise accordingly.

There was a temporal gap of about a decade between the first phase of
Public Interest Litigation sketched above and the second phase which
continues even now. During this decade, roughly from the mid-1980s to the
mid-90s, there were still a considerable number of petitions being taken to the
Court. And in retrospect, the beginnings of the shift of subject matter to the
contemporary pattern can be discerned from the litigation of this time. But
the decade can still be said to constitute something of an interregnum by
virtue of the considerably lower profile than was true of PIL either before or
since. Explanation of the lull in intensity of PIL at this time is not self-
evident. Perhaps the explanation has something to do with the state of
political life - it was a turbulent period, with the assassination of Prime
Minister Indira Gandhi, the succession of her son Rajiv Gandhi to the Prime
Ministership, his electoral defeat, a short-lived Janata Dal Government, and
then assassination of Rajiv Gandhi. Narasimha Rao took over leadership of
Congress and was able to serve out a whole five-year term. Perhaps the return
to considerable stability during this period was a contributing factor to the re-
emergence of a more intense judicial activism. It may be that judicial
activism is suited to relatively quiet political times.
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THE SUPREME COURT 113

Environmental Issues

By far the dominant pattern of PIL since the mid-1980s has been issues to do
with the environment - including pollution of water, air and land;
deforestation and inappropriate forestation (using species like eucalyptus);
encroachment on wetlands; and a range of other matters such as the hunter
gathering rights of tribal people. Unlike the earlier period when issues of
social justice predominated, there have been no individual cases of special
significance. Rather, what stands out is the pattern of litigation rather than
any individual case brought by an environmental movement that was
gathering strength from the mid-80s. The name of one particular Supreme
Court advocate, M.C. Mehta, recurs through many of the cases from the mid-
1980s on. This pattern reached its zenith ten years later in a flurry of
decisions of the Court in which Justice Kuldip Singh gave judgment either
alone or with one or more of his colleagues. Justice Singh became known as
something of an environmental specialist, such judicial specialisation being
yet another of the unorthodox aspects of PIL.

The environmental litigation that captured the public imagination was a
series of cases brought by advocate M.C. Mehta on the industries polluting
the air, water and land of Delhi. No doubt the fact that the subject of the
litigation was the national capital contributed greatly to the impact of these
cases. As early as 1985 Mehta had raised the issue of polluting industries in
Delhi, but it was not until 1995 that the matter was taken up in earnest. In
M.C. Mehta v Union of India (1995) the Secretary (Environment),
Government of India, stated that 8378 industries, including noxious and
heavy industry, were operating in Delhi in contravention of the Master Plan
for that city and relevant legislation including the Factories Act (1948). The
Court ordered that notices be sent to the offending installations requiring their
closure or relocation. It appears that this order was not intended to close
down particular factories at that stage, but to prepare the ground for such
closures. In a later order in the same case, the Court directed the Municipal
Corporation of India 'not to register or give licences to any
hazardous/noxious industry in Delhi'. In a third order, the Court directed the
closure of 168 of the hazardous installations which were found to be
operating unlawfully and in disregard of the Master Plan for Delhi. Delhi and
the neighbouring States were ordered to provide assistance to the industrial
units to relocate in a more suitable environment.19 Following this decision
and again prompted by advocate M.C. Mehta, the Supreme Court plunged
deeply into the issue of pollution of the river Yamuna and also the Ganges
into which the Yamuna flows. The Court made a series of orders in relation

1 9 This series of cases is reported as follows: M.C. Mehta v Union of India 1995 (4) SCALE 789;
M.C. Mehta v Union of India 1995 (7) SCALE SP 7; M.C. Mehta v Union of India (1996) 4
SCC 351. The cases are summarised by S. Muralidhar in Ahuja, People, Law and Justice, Vol.
2, pp. 804-6.
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114 SOUTH ASIA

to sewerage disposal and the discharge of toxic flows from industrial
establishments.20

The Probity of Public Officials

In quantitative terms, the judicial engagement with elected public officials has
been a comparatively minor as well as recent preoccupation of the Court. But
it is this engagement that has most clearly captured the pubiic imagination
and consolidated the Supreme Court's position as the custodian of public
virtue. In a word, the issue is corruption. The acquisition of illicit money by
both appointed and elected officials has long been a notorious element of
public life in India and the general perception is that this phenomenon has
been gathering strength over time. Normally, of course, any judicial
engagement with this issue would be in the form of adjudication of
prosecutions for breach of the criminal law. But, of course, the problem is
that few cases involving corruption ever reach the stage of prosecution. In
addressing this issue the Supreme Court has made its impact on corruption in
the highest places.

The single most important case has concerned the 'Jain hawala' matter.
This first received a public airing when a journalist and several Supreme
Court advocates took a petition to the Supreme Court in October 1993 asking
the Criminal Bureau of Investigation (CBI) to pursue allegations that the Jain
brothers, businessmen, had given bribes to politicians in return for the award
of government contracts and favours. The then Prime Minister, Narasimha
Rao, was one of the politicians mentioned in the diaries as a participant in the
unlawful activities of the Jain brothers. The petition stated that information
had been laid before the CBI in 1991 but that because of the power of the
suspects, the CBI was not pursuing the case with sufficient vigour. Progress
of the writ petition was initially slow: one of the petitioners recalled that 'in
the first year of the litigation, the Court seems to have had no clue to the
case'.21 But when a new bench headed by Justice Verma was constituted in
November 1994, it immediately grasped the signficance of the case. The head
of the CBI was required to attend the next hearing and was roundly criticised
by the bench for his lack of progress to that time. For more than a year this
official was required to submit periodic reports on the state of the
investigation, the reports taking the form of in camera meetings with the
bench. This highly unusual secretiveness seems to have been adopted against
the backdrop of the great seniority of those under investigation. Eventually,
early in 1996, the first charges against tens of leading politicians under
investigation (but not including Prime Minister Rao) were laid by the CBI.
Narasimha Rao was not so fortunate in one of several other investigations
involving him among others. In what became known as the St Kitts Forgery

2 0 See 'SC gives trend-setting verdict in Yamuna case', Times of India, 4 Dec. 1995.
2 1 India Today, 15 Mar. 1996.
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THE SUPREME COURT 115

case, Rao was not only charged but actually arrested before being granted
bail. Again the charges had been brought against Rao only after the Supreme
Court had taken up yet another PIL case arguing that the CBI had been going
slow in its investigations of the then Prime Minister.22

Never before 1996 had the Supreme Court so directly and personally
confronted politicians occupying the very highest positions of power in India.
Just why the Court was prepared to act so forcefully at this time is a matter of
some speculation. One obvious factor was the character of the judge leading
the bench in the Jain hawala and several other cases, Justice Verma. Clearly
this particular judge was prepared to be more resolute than other judges had
been. But it is also true that Justice Verma was one of a unanimous bench of
three judges in the Jain hawala case, so at best he was the prime mover rather
than a solitary radical. And, as the cases on the environment have shown,
even prior to this confrontation with politicians the Court had already entered
into a new phase of activism. Indeed, it was 'the environment specialist'
Justice Kuldip Singh, not Justice Verma, who at the time had the reputation
of being the most activist of the judges of the Supreme Court. Deeper
explanations therefore have to be sought in the institutional history of the
Supreme Court, the Bar, constitutional politics and public opinion. Perhaps
the most powerful explanation is to be found in the idea of an institutional
momentum built up by previous judicial activism, together with an
intensification of public distaste at high-level corruption and its political
practitioners. When the Supreme Court intervened it rekindled a sense of
probity and public morality that many had despaired of ever revisiting.

The Controversies Surrounding Judicial Activism

Despite the record of achievement that has been sketched above, the activism
of the Supreme Court of India has not lacked attendant controversy. The
criticisms have been of several different kinds. First, members of the legal
profession have been concerned about procedural novelties of Public Interest
Litigation. Secondly, questions have been raised as to the efficacy of PIL
decisions of the Court: in a word, are the decisions implemented? And
thirdly, there has been an argument from the standpoint of democracy to the
effect that the Supreme Court has usurped the political and executive
privileges that properly derive from electoral trust of the people.

As to the first issue, there is no doubt that PIL has involved considerable
departure from ordinary procedural forms. Some of the departures seem
almost impregnably justifiable. This applies, for example, to the relaxed
admission procedures which have by-passed lawyerish, procedural niceties so
as to allow the hitherto downtrodden and mute to have a voice in the highest
court. Other innovations are not so clear cut. For example, in a number of the

2 2 Ankul Chandra Pradhan v Union of India (1996) 6 SCC 354.
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116 SOUTH ASIA

more important cases the Court has appointed particular persons to provide
research reports on the situation that obtains in the relevant industry or jail or
slum colony. These reports have then become part of the basis of the Court's
decision. But advocates for the defence have often taken objection to this
process, pointing out that it confounds the ordinary rules of evidence.
Ordinarily evidence is given orally rather than in writing and is subject to
robust cross-examination by the opposing party. Such procedure is the very
essence of the adversarial system of justice and is the principal procedural
characteristic of common law, in contrast to the code-based systems of
Continental Europe. By taking notice of commissioned research reports as if
they were uncontroversially factual, the Court has effectively denied the
defence an opportunity to contest the evidence in the reports. There has also
been criticism of the frequent tendency in PIL to make judgments which are
expressed in highly general terms rather than limited to the particular case in
litigation.

The question of the efficacy of PIL decisions is a much larger and more
important issue. It is not an issue that can be more than touched on here; I
have looked at it in considerable detail elsewhere.23 There can be no
definitive answer to the question of just how much difference PIL decisions
have made to the industries and areas of injustice or concern that gave rise to
the litigation. Far more research work needs to be done to see what
improvement there has been, for example, in the conduct of jails and
psychiatric institutions, and in the cleanliness of the Yamuna and Ganges
rivers. The present author conducted a study of one industrial situation, that
of the stone quarry workers of Faridabad, close to New Delhi. This is an
appalling industrial site whose workforce is predominantly composed of
inter-state workers brought by middlemen to work for the operators of the
quarries. The Faridabad stone quarries were the subject of one of the most
important PIL cases, Bandhua Mukti Morcha v Union of India and others
(1984).24 This case was brought by an organisation founded by a political
activist, Swami Agnivesh, with the object of having a large number of the
quarry workers declared 'bonded labourers' within the meaning of the
Bonded Labour System (Abolition) Act 1976. The Act had been passed during
the leftist phase of Indira Gandhi's Emergency, and had been designed to
liberate and rehabilitate workers who were forced to work with little or no
payment for someone to whom they (or even their fathers or grandfathers)
owed money. After a great deal of evidence, some of it in the form of a
research report commissioned from a social scientist, the Court found that
many of the workers in the quarries were in fact bonded within the meaning
of the Act, and ordered that they be returned to the place from which they
had originally been transported and that the State of Rajasthan rehabilitate

2 3 See Oliver Mendelsohn, 'Life and Struggles in the Stone Quarries of India: a case study',
Journal of Commonwealth and Comparative Politics, Vol. 29, no. 1 (1991), pp. 44-71.

2 4 AIR 1984 SC 802.
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THE SUPREME COURT 117

them and their downtrodden families. This remains one of the greatest
victories of the PIL movement. Unfortunately, close scrutiny of what
happened on the ground leads to a considerably less celebratory account of
the case. It turns out that the bonded labourers were dumped into a wholly
unsuitable environment in Rajasthan where they had had only a casual
connection almost forty years previously. The Government of Rajasthan made
scant effort to provide these hundreds of people with the means to survive, let
alone thrive. When I interviewed them in the desert of Rajasthan, they were
unanimous that their present condition was far worse than it had been in the
degraded circumstances of Faridabad. My argument in the paper was that this
miserable outcome had arisen from faulty reasoning in the case and also the
utter unwillingness and incapacity of State governments to commit
themselves to rehabilitating some of India's most put-upon people. In short,
the PIL victory in the stone quarry workers' case had simply failed to deliver
measurable improvement in the lives of the quarry workers.

It is not possible to generalise from this one case of Public Interest
Litigation so as to conclude that PIL has been an overall failure. There have
been many cases and very few of them have been studied in a rigorous
empirical way. But the findings of the above study must give some pause to
too-naive hopes and claims that are made for PIL. It is far from a panacea.
Any effectiveness that it may have will undoubtedly be vitiated by over-use.
Moreover, it is vital that the judiciary have a sense of realism as well as
goodwill to those in whose name litigation is waged. It was precisely that
sense of realism that was lacking in the Stone Quarry Workers' case. On the
other hand, it would also be wrong to suggest that the only measure of PIL is
whether it has delivered concrete outcomes in individual cases. PIL has
operated on multiple levels. One the one hand it has been directed to
individual cases of injustice and wrongdoing. But simultaneously, if not
always consciously, PIL has sometimes worked towards a general
revitalisation of the moral foundations of Indian constitutionalism. This may
be a difficult proposition to sustain empirically, but it is possible to argue -
indeed I myself would want to argue this - that in its PIL jurisdiction the
Supreme Court has been engaged in nothing less than the revival of Indian
democracy. Again, this is not to suggest that the character and outcome of
individual cases is not crucial to the quality of PIL. It is only to make the
point that the subject matter and manner of considering PIL cases have had
beneficial consequences for the larger project of Indian constitutionalism.

This latter argument connects up with the objections that have often been
levelled against PIL and Supreme Court activism more generally, to the
effect that they represent a challenge to and derogation from democracy. This
argument is not novel to India but has been offered up wherever powerful
apex courts have handed down judgments in areas of intense controversy.
Thus, judicial activism in the United States has often been seen to have
usurped power properly residing in the elected branches of government - the
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President and the Congress. This was an argument frequently levelled against
the Warren Court of the 1950s and the Court of the 1960s with its path-
breaking decisions on the rights of criminal suspects and electoral
malapportionment. More recently, the High Court of Australia has been
intensely criticised by social and political conservatives for its decisions on
Aboriginal land rights in Mabo and Wik and for its 'discovery' of implied
rights embedded in the Constitution. So it is not a matter of any wonderment
that the Supreme Court of India has been criticised for pushing into areas
where it has no real business. For example, the sociologist Andre Beteille has
written:

Judicial activism often stems from the best of motives, the
desire to set things right in corrupt and decaying public
institutions ... But it can also be argued that in a democracy,
judicial restraint is a virtue not only in good times but also in
bad times.25

There is no doubt that fine decisions must be made about the proper extent of
judicial power. Surely the Supreme Court, an unelected, unaccountable body
cannot be allowed to entertain and make decisions on whatever it chooses.
This would not only represent a problem for the principle of a constitutional
democracy in its Indian form, it would also lead to the possibility of judicial
tyranny. But in my reading this is not what has been happening in India.
Rather, at key times and in limited ways, the Supreme Court has moved to
fill a constitutional vacuum left by a parliament and executive which have
been unable to focus sufficiently on 'institutional decay', to use Beteille's
phrase, and public squalor and spoliation (in the matter of the physical
environment).

Conclusion

In less than twenty years the Supreme Court of India has done nothing less
than re-invent itself. From an early post-Independence history of
conservatism, the Supreme Court has emerged as the most admired and
trusted of the major institutions in India. While the lower courts, the
bureaucracy and above all the politicians have come into widespread disrepute
or at least cynicism by virtue of their perceived corruption, the Supreme
Court has been untouched by scandal or even innuendo. This reputation for
honesty has underpinned the Court's novel departure from its own previous
approach to litigation. The Court has emerged as a friend of the poor and of
social justice in general, a protector of the physical environment, a defender
of constitutional morality. True, not all the judges and not all the decisions of

2 5 Andre Beteille, 'Judicial Activism - Future of Institutional Autonomy', Times of India, 12
Dec. 1995. See also the debate between eminent Indian jurists Nani Palkhivala (critical of) and
Soli Sorabjee (defending) PIL in the Sunday Times of India, 3 and 10 Dec. 1995.
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THE SUPREME COURT 119

the Court can be viewed in this light. But nor is this reading of the Court a
selective one. An apex court can establish a general mood, indeed a whole
'era', by a few major decisions that tend to have a ripple effect. In the case of
the Supreme Court of India there have been more than a few decisions
establishing the progressive trend sketched above.

In striking out in the direction it has, the Supreme Court has not only
renovated itself but also made a crucial contribution to Indian democracy
itself. From the 1960s a veritable slew of commentators asked the question of
whether India could survive as a democracy and whether the army was likely
to take an increased role in political life.26 The long-term decline of the
Congress Party, the rise of the BJP and the resurgence of Hindu-Muslim
tensions are just some of the developments that have put great strains on
public life in India. Less immediately apparent but more insidious has been
the overall decay of public institutions in India - notably, schools,
universities and the bureaucracy. In this climate of strain, decay and public
cynicism, the rising prestige of the Supreme Court has been of inestimable
value to the whole project of democracy in India. Democracy is not just about
majoritarianism; it is also about minority rights and social justice. It is
precisely in relation to these matters that the Court has been so valuable, and
in the process of taking these matters seriously it has given heart to a wide
section of Indian society. But courts are also unusually fragile institutions.
Changes of personnel, threats by more powerful institutions (Prime Ministers,
politicians in general, bureaucracy) can quickly undermine the courts'
autonomy. So the continued vitality and progressiveness of the Supreme
Court cannot be taken for granted. Its progressive role is both immensely
fragile and worthy of concerted support. The Supreme Court is now one of
the central strengths of Indian public life.

26 One of the best known works sounding alarm about the prospects of Indian democracy was
Selig Harrison, India: the Most Dangerous Decades (Oxford University Press, Madras,
1960).
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Supreme Court of India
In Re vs Indian Woman Says Gang-Raped On ... on 28 March, 2014
Author: . .
Bench: P Sathasivam, S.A. Bobde, N.V. Ramana
                                                REPORTABLE

                        IN THE SUPREME COURT OF INDIA

                        CRIMINAL ORIGINAL JURISDICTION

             1 SUO MOTU WRIT PETITION (CRIMINAL) NO. 24 OF 2014

In Re: Indian Woman says gang-raped on orders of Village Court published in
Business & Financial News dated 23.01.2014

                               J U D G M E N T

P.Sathasivam, CJI.

1) This Court, based on the news item published in the Business and Financial News dated
23.01.2014 relating to the gang-rape of a 20 year old woman of Subalpur Village, P.S. Labpur,
District Birbhum, State of West Bengal on the intervening night of 20/21.01.2014 on the orders of
community panchayat as punishment for having relationship with a man from a different
community, by order dated 24.01.2014, took suo motu action and directed the District Judge,
Birbhum District, West Bengal to inspect the place of occurrence and submit a report to this Court
within a period of one week from that date.

2) Pursuant to the direction dated 24.01.2014, the District Judge, Birbhum District, West Bengal
along with the Chief Judicial Magistrate inspected the place in question and submitted a Report to
this Court. However, this Court, on 31.01.2014, after noticing that there was no information in the
Report as to the steps taken by the police against the persons concerned, directed the Chief
Secretary, West Bengal to submit a detailed report in this regard within a period of two weeks. On
the same day, Mr. Sidharth Luthra, learned Additional Solicitor General was requested to assist the
Court as amicus in the matter.

3) Pursuant to the aforesaid direction, the Chief Secretary submitted a detailed report dated
10.02.2014 and the copies of the same were provided to the parties. On 14.02.2014, this Court
directed the State to place on record the First Information Report (FIR), Case Diaries, Result of the
investigation/Police Report under Section 173 of the Code of Criminal Procedure, 1973 (in short the
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Code), statements recorded under Section 161 of the Code, Forensic Opinion, Report of vaginal
swab/other medical tests etc., conducted on the victim on the next date of hearing.

4) After having gathered all the requisite material, on 13.03.2014, we heard learned amicus as well
as Mr. Anip Sachthey, learned counsel for the State of West Bengal extensively and reserved the
matter.

Discussion:

5) Mr. Sidharth Luthra, learned amicus having perused and scrutinized all the materials on record
in his submissions had highlighted three aspects viz. (i) issues concerning the investigation; (ii)
prevention of recurring of such crimes; and (iii) Victim compensation; and invited this Court to
consider the same.

Issues concerning the investigation:

6) Certain relevant issues pertaining to investigation were raised by learned amicus. Primarily, Mr.
Luthra stated that although the FIR has been scribed by one Anirban Mondal, a resident of Labpur,
Birbhum District, West Bengal, there is no basis as to how Anirban Mondal came to the Police
Station and there is also no justification for his presence there. Further, he stressed on the point that
Section 154 of the Code requires such FIR to be recorded by a woman police officer or a woman
officer and, in addition, as per the latest amendment dated 03.02.2013, a woman officer should
record the statements under Section 161 of the Code. While highlighting the relevant provisions, he
also submitted that there was no occasion for Deputy Superintendent of Police to re-record the
statements on 26.01.2014, 27.01.2014 and 29.01.2014 and that too in gist which would lead to
possible contradictions being derived during cross-examinations. He also drew our attention to the
statement of the victim under Section 164 of the Code. He pointed out that mobile details have not
been obtained. He also brought to our notice that if the Salishi (meeting) is relatable to a village,
then the presence of persons of neighbouring villages i.e., Bikramur and Rajarampur is not
explained. Moreover, he submitted that there is variance in the version of the FIR and the Report of
the Judicial Officer as to the holding of the meeting (Salishi) on the point whether it was held in the
night of 20.01.2014 as per the FIR or the next morning as per the Judicial Officers report, which is
one of the pertinent issues to be looked into. He also submitted that the offence of extortion under
Section 385 of the Indian Penal Code, 1860 (in short the IPC) and related offences have not been
invoked. Similarly, offence of criminal intimidation under Section 506 IPC and grievous hurt under
Section 325 IPC have not been invoked. Furthermore, Sections 354A and 354B ought to have been
considered by the investigating agency. He further pointed out the discrepancy in the name of
accused Ram Soren mentioned in the FIR and in the Report of the Judicial Officer which refers to
Bhayek Soren which needs to be explained. He also submitted that the electronic documents
(e-mail) need to be duly certified under Section 65A of the Indian Evidence Act, 1872. Finally, he
pointed out that the aspect as to whether there was a larger conspiracy must also be seen.

7) Mr. Anip Sachthey, learned counsel for the State assured this Court that the deficiency, if any, in
the investigation, as suggested by learned amicus, would be looked into and rectified. The above
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statement is hereby recorded.

Prevention of recurring of such crimes:

8) Violence against women is a recurring crime across the globe and India is no exception in this
regard. The case at hand is the epitome of aggression against a woman and it is shocking that even
with rapid modernization such crime persists in our society. Keeping in view this dreadful increase
in crime against women, the Code of Criminal Procedure has been specifically amended by recent
amendment dated 03.02.2013 in order to advance the safeguards for women in such circumstances
which are as under:-

154. Information in cognizable cases. (1) x x x Provided that if the information is
given by the woman against whom an offence under Section 326A, Section 326B,
Section 354, Section 354A, Section 354B, Section 354C, Section 354D, Section 376,
Section 376A, Section 376B, Section 376C, Section 376D, Section 376E, or Section
509 of the Indian Penal Code is alleged to have been committed or attempted, then
such information shall be recorded, by a woman police officer or any woman officer:

Provided further that:--

(a) in the event that the person against whom an offence under Section 354, Section
354A, Section 354B, Section 354C, Section 354D, Section 376, Section 376A, Section
376B, Section 376C, Section 376D, Section 376E, or Section 509 of the Indian Penal
Code is alleged to have been committed or attempted, is temporarily or permanently
mentally or physically disabled, then such information shall be recorded by a police
officer, at the residence of the person seeking to report such offence or at a
convenient place of such persons choice, in the presence of an interpreter or a special
educator, as the case may be;

(2) x x x (3) x x x 161.Examination of witnesses by police:-

(1) x x x (2) x x x (3) x x x Provided further that the statement of a woman against
whom an offence under Section 354, Section 354A, Section 354B, Section 354C,
Section 354D, Section 376, Section 376A, Section 376B, Section 376C, Section 376D,
Section 376E, or Section 509 of the Indian Penal Code is alleged to have been
committed or attempted shall be recorded, by a woman police officer or any woman
officer. 164.Recording of confessions and statements. 5A In cases punishable under
Section 354, Section 354A, Section 354B, Section 354C, Section 354D, sub-Section (1)
or sub-Section (2) of Section 376, Section 376A, Section 376B, Section 376C, Section
376D, Section 376E, or Section 509 of the Indian Penal Code, the Judicial Magistrate
shall record the statement of the person against whom such offence has been
committed in the manner prescribed in sub-Section (5), as soon as the commission of
the offence is brought to the notice of the police: 164 A. Medical examination of
the victim of rape.- (1) Where, during the stage when an offence of committing rape
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or attempt to commit rape is under investigation, it is proposed to get the person of
the woman with whom rape is alleged or attempted to have been committed or
attempted, examined by a medical expert, such examination shall be conducted by a
registered medical practitioner employed in a hospital run by the Government or a
local authority and in the absence of such a practitioner, by any other registered
medical practitioner, with the consent of such woman or of a person competent to
give such consent on her behalf and such woman shall be sent to such registered
medical practitioner within twenty-four hours from the time of receiving the
information relating to the commission of such offence.

(2) The registered medical practitioner, to whom such woman is sent shall, without
delay, examine her person and prepare a report of his examination giving the
following particulars, namely:-- 

(i) the name and address of the woman and of the person by whom she was brought; 

(ii) the age of the woman; 

(iii) the description of material taken from the person of the woman for DNA
profiling; 

(iv) marks of injury, if any, on the person of the woman; (v) general mental condition
of the woman; and (vi) other material particulars in reasonable detail,  (3) The report
shall state precisely the reasons for each conclusion arrived at. 

(4) The report shall specifically record that the consent of the woman or of the person
competent, to give such consent on her behalf to such examination had been
obtained. 

(5) The exact time of commencement and completion of the examination shall also be
noted in the report. 

(6) The registered medical practitioner shall, without delay forward the report to the
investigating officer who shall forward it to the Magistrate referred to in section 173
as part of the documents referred to in clause (a) of sub-section (5) of that section. 
(7) Nothing in this section shall be construed as rendering lawful any examination
without the consent of the woman or of any person competent to give such consent
on her behalf. 

Explanation--For the purposes of this section, "examination" and "registered medical practitioner"
shall have the same meanings as in section 53.

9) The courts and the police officialss are required to be vigilant in upholding these rights of the
victims of crime as the effective implementation of these provisions lies in their hands. In fact, the
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recurrence of such crimes has been taken note of by this Court in few instances and seriously
condemned in the ensuing manner.

10) In Lata Singh vs. State of U.P. and Ors., (2006) 5 SCC 475, this Court, in paras 17 and 18, held as
under:

17. The caste system is a curse on the nation and the sooner it is destroyed the better.
In fact, it is dividing the nation at a time when we have to be united to face the
challenges before the nation unitedly. Hence, inter-caste marriages are in fact in the
national interest as they will result in destroying the caste system. However,
disturbing news are coming from several parts of the country that young men and
women who undergo inter-caste marriage, are threatened with violence, or violence
is actually committed on them. In our opinion, such acts of violence or threats or
harassment are wholly illegal and those who commit them must be severely
punished. This is a free and democratic country, and once a person becomes a major
he or she can marry whosoever he/she likes. If the parents of the boy or girl do not
approve of such inter-caste or inter-religious marriage the maximum they can do is
that they can cut-off social relations with the son or the daughter, but they cannot
give threats or commit or instigate acts of violence and cannot harass the person who
undergoes such inter-caste or inter-religious marriage. We, therefore, direct that the
administration/police authorities throughout the country will see to it that if any boy
or girl who is a major undergoes inter-caste or inter-religious marriage with a woman
or man who is a major, the couple is not harassed by anyone nor subjected to threats
or acts of violence, and anyone who gives such threats or harasses or commits acts of
violence either himself or at his instigation, is taken to task by instituting criminal
proceedings by the police against such persons and further stern action is taken
against such persons as provided by law.

18. We sometimes hear of honour killings of such persons who undergo inter-caste or
inter-religious marriage of their own free will. There is nothing honourable in such
killings, and in fact they are nothing but barbaric and shameful acts of murder
committed by brutal, feudal-

minded persons who deserve harsh punishment. Only in this way can we stamp out such acts of
barbarism.

11) In Arumugam Servai vs. State of Tamilnadu, (2011) 6 SCC 405, this Court, in paras 12 and 13,
observed as under:-

12. We have in recent years heard of Khap Panchayats (known as Katta Panchayats in
Tamil Nadu) which often decree or encourage honour killings or other atrocities in an
institutionalised way on boys and girls of different castes and religion, who wish to
get married or have been married, or interfere with the personal lives of people. We
are of the opinion that this is wholly illegal and has to be ruthlessly stamped out. As
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already stated in Lata Singh case, there is nothing honourable in honour killing or
other atrocities and, in fact, it is nothing but barbaric and shameful murder. Other
atrocities in respect of personal lives of people committed by brutal, feudal- minded
persons deserve harsh punishment. Only in this way can we stamp out such acts of
barbarism and feudal mentality. Moreover, these acts take the law into their own
hands, and amount to kangaroo courts, which are wholly illegal.

13. Hence, we direct the administrative and police officials to take strong measures to prevent such
atrocious acts. If any such incidents happen, apart from instituting criminal proceedings against
those responsible for such atrocities, the State Government is directed to immediately suspend the
District Magistrate/Collector and SSP/SPs of the district as well as other officials concerned and
charge-sheet them and proceed against them departmentally if they do not (1) prevent the incident
if it has not already occurred but they have knowledge of it in advance, or (2) if it has occurred, they
do not promptly apprehend the culprits and others involved and institute criminal proceedings
against them, as in our opinion they will be deemed to be directly or indirectly accountable in this
connection.

12) Likewise, the Law Commission of India, in its 242nd Report on Prevention of Interference with
the Freedom of Matrimonial Alliances (in the name of Honour and Tradition) had suggested that:

11.1 In order to keep a check on the high-handed and unwarranted interference by the
caste assemblies or panchayats with sagotra, inter- caste or inter-religious marriages,
which are otherwise lawful, this legislation has been proposed so as to prevent the
acts endangering the liberty of the couple married or intending to marry and their
family members. It is considered necessary that there should be a threshold bar
against the congregation or assembly for the purpose of disapproving such marriage /
intended marriage and the conduct of the young couple. The members gathering for
such purpose, i.e., for condemning the marriage with a view to take necessary
consequential action, are to be treated as members of unlawful assembly for which a
mandatory minimum punishment has been prescribed.

11.2 So also the acts of endangerment of liberty including social boycott, harassment,
etc. of the couple or their family members are treated as offences punishable with
mandatory minimum sentence. The acts of criminal intimidation by members of
unlawful assembly or others acting at their instance or otherwise are also made
punishable with mandatory minimum sentence.

11.3 A presumption that a person participating in an unlawful assembly shall be
presumed to have also intended to commit or abet the commission of offences under
the proposed Bill is provided for in Section 6.

11.4 Power to prohibit the unlawful assemblies and to take preventive measures are
conferred on the Sub-Divisional / District Magistrate. Further, a SDM/DM is
enjoined to receive a request or information from any person seeking protection from
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the assembly of persons or members of any family who are likely to or who have been
objecting to the lawful marriage.

11.5 The provisions of this proposed Bill are without prejudice to the provisions of
Indian Penal Code. Care has been taken, as far as possible, to see that there is no
overlapping with the provisions of the general penal law. In other words, the criminal
acts other than those specifically falling under the proposed Bill are punishable under
the general penal law.

11.6 The offence will be tried by a Court of Session in the district and the offences are
cognizable, non-bailable and non-compoundable.

11.7 Accordingly, the Prohibition of Interference with the Freedom of Matrimonial Alliances Bill 20
has been prepared in order to effectively check the existing social malady.

13) It is further pertinent to mention that the issue relating to the role of Khap Panchayats is
pending before this Court in Shakti Vahini vs. Union of India and Others in W.P. (C) No. 231 of
2010.

14) Ultimately, the question which ought to consider and assess by this Court is whether the State
Police Machinery could have possibly prevented the said occurrence. The response is certainly a yes.
The State is duty bound to protect the Fundamental Rights of its citizens; and an inherent aspect of
Article 21 of the Constitution would be the freedom of choice in marriage. Such offences are
resultant of the States incapacity or inability to protect the Fundamental Rights of its citizens.

15) In a report by the Commission of Inquiry, headed by a former Judge of the Delhi High Court
Justice Usha Mehra (Retd.), (at pg. 86), it was seen (although in the context of the NCR) that police
officers seldom visit villages; it was suggested that a Police Officer must visit a village on every
alternate days to instill a sense of security and confidence amongst the citizens of the society and to
check the depredations of criminal elements.

16) As a long-term measure to curb such crimes, a larger societal change is required via education
and awareness. Government will have to formulate and implement policies in order to uplift the
socio-economic condition of women, sensitization of the Police and other concerned parties towards
the need for gender equality and it must be done with focus in areas where statistically there is
higher percentage of crimes against women.

Victim Compensation:

17) No compensation can be adequate nor can it be of any respite for the victim but as the State has
failed in protecting such serious violation of a victims fundamental right, the State is duty bound to
provide compensation, which may help in the victims rehabilitation. The humiliation or the
reputation that is snuffed out cannot be recompensed but then monetary compensation will at least
provide some solace.
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18) In 2009, a new Section 357A was introduced in the Code which casts a responsibility on the
State Governments to formulate Schemes for compensation to the victims of crime in coordination
with the Central Government whereas, previously, Section 357 ruled the field which was not
mandatory in nature and only the offender can be directed to pay compensation to the victim under
this Section. Under the new Section 357A, the onus is put on the District Legal Service Authority or
State Legal Service Authority to determine the quantum of compensation in each case. However, no
rigid formula can be evolved as to have a uniform amount, it should vary in facts and circumstances
of each case. In the case of State of Rajasthan vs. Sanyam, Lodha, (2011) 13 SCC 262, this Court held
that the failure to grant uniform ex-gratia relief is not arbitrary or unconstitutional. It was held that
the quantum may depend on facts of each case.

19) Learned amicus also advocated for awarding interim compensation to the victim by relying upon
judicial precedents. The concept of the payment of interim compensation has been recognized by
this Court in Bodhisattwa Gautam vs. Miss Subhra Chakraborty, (1996) 1 SCC 490. It referred to
Delhi Domestic Working Womens Forum vs. Union of India and others to reiterate the centrality of
compensation as a remedial measure in case of rape victims. It was observed as under:-

If the Court trying an offence of rape has jurisdiction to award the compensation at
the final stage, there is no reason to deny to the Court the right to award interim
compensation which should also be provided in the Scheme.

20) This Court, in P. Rathinam vs. State of Gujarat, (1994) SCC (Crl) 1163, which
pertained to rape of a tribal woman in police custody awarded an interim
compensation of Rs. 50,000/- to be paid by the State Government.

Likewise, this Court, in Railway Board vs. Chandrima Das, (2000) 2 SCC 465, upheld the High
Courts direction to pay Rs. 10 lacs as compensation to the victim, who was a Bangladeshi National.
Further, this Court in SLP (Crl.) No. 5019/2012 titled as Satya Pal Anand vs. State of M.P., vide
order dated 05.08.2013, enhanced the interim relief granted by the State Government from Rs. 2
lacs to 10 lacs each to two girl victims.

21) The Supreme Court of Bangladesh in The State vs. Md. Moinul Haque and Ors. (2001) 21 BLD
465 has interestingly observed that victims of rape should be compensated by giving them half of the
property of the rapist(s) as compensation in order to rehabilitate them in the society. If not adopting
this liberal reasoning, we should at least be in a position to provide substantial compensation to the
victims.

22) Nevertheless, the obligation of the State does not extinguish on payment of compensation,
rehabilitation of victim is also of paramount importance. The mental trauma that the victim suffers
due to the commission of such heinous crime, rehabilitation becomes a must in each and every case.
Mr. Anip Sachthey, learned counsel for the State submitted a report by Mr. Sanjay Mitra, Chief
Secretary, dated 11.03.2014 on the rehabilitation measures rendered to the victim. The report is as
follows:-
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GOVERNMENT OF WEST BENGAL HOME DEPARTMENT Report on the
Rehabilitation Measures Reference: Suo Motu Writ Petition No. 24 of 2014 Subject:
PS Labpur, District Birbhum, West Bengal Case No. 14/2014 dated 22.01.2014 under
section 376D/341/506 IPC.

In compliance with the order passed by the Honble Supreme Court during the
hearing of the aforesaid case on 4th March, 2014, the undersigned has reviewed the
progress of rehabilitation measures taken by the State Government agencies. The
progress in the matter is placed hereunder for kind perusal.

1. A Government Order has been issued sanctioning an amount of Rs.50,000/- to the
victim under the Victim Compensation Scheme of the State Government. It is assured
that the amount will be drawn and disbursed to the victim within a week.

2. Adequate legal aid has been provided to the victim.

3. Patta in respect of allotment of a plot of land under Nijo Griha Nijo Bhumi Scheme
of the State Government has been issued in favour of the mother of the victim.

4. Construction of residential house out of the fund under the scheme Amar Thikana
in favour of the mother of victim has been completed.

5. Widow pension for the months of January, February and March, 2014 has been
disbursed to the mother of the victim.

6. Installation of a tube well near the residential house of the mother of the victim has
been completed.

7. Construction of sanitary latrine under TSC Fund has been completed.

8. The victim has been enrolled under the Social Security Scheme for Construction
Worker.

9. Antyodaya Anna Yojna Card has been issued in favour of the victim and her
mother.

10. Relief and Government relief articles have been provided to the victim and her
family.

The State Government has taken all possible administrative action to provide
necessary assistance to the victim which would help her in rehabilitation and
reintegration.

(Sanjay Mitra) Chief Secretary
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23) The report of the Chief Secretary indicates the steps taken by the State Government including
the compensation awarded. Nevertheless, considering the facts and circumstances of this case, we
are of the view that the victim should be given a compensation of at least Rs. 5 lakhs for
rehabilitation by the State. We, accordingly, direct the Respondent No. 1 (State of West Bengal
through Chief Secretary) to make a payment of Rs. 5 lakhs, in addition to the already sanctioned
amount of Rs. 50,000, within one month from today. Besides, we also have some reservation
regarding the benefits being given in the name of mother of the victim, when the victim herself is a
major (i.e. aged about 20 years). Thus, in our considered view, it would be appropriate and
beneficial to the victim if the compensation and other benefits are directly given to her and
accordingly we order so.

24) Further, we also wish to clarify that according to Section 357B, the compensation payable by the
State Government under Section 357A shall be in addition to the payment of fine to the victim under
Section 326A or Section 376D of the IPC.

25) Also, no details have been given as to the measures taken for security and safety of the victim
and her family. Merely providing interim measure for their stay may protect them for the time being
but long term rehabilitation is needed as they are all material witnesses and likely to be socially
ostracized. Consequently, we direct the Circle Officer of the area to inspect the victims place on
day-to-day basis.

Conclusion:

26) The crimes, as noted above, are not only in contravention of domestic laws, but are also a direct
breach of the obligations under the International law. India has ratified various international
conventions and treaties, which oblige the protection of women from any kind of discrimination.
However, women of all classes are still suffering from discrimination even in this contemporary
society. It will be wrong to blame only on the attitude of the people. Such crimes can certainly be
prevented if the state police machinery work in a more organized and dedicated manner. Thus, we
implore upon the State machinery to work in harmony with each other to safeguard the rights of
women in our country. As per the law enunciated in Lalita Kumari vs. Govt. of U.P & Ors 2013 (13)
SCALE 559, registration of FIR is mandatory under Section 154 of the Code, if the information
discloses commission of a cognizable offence and the Police officers are duty bound to register the
same.

27) Likewise, all hospitals, public or private, whether run by the Central Government, the State
Government, local bodies or any other person, are statutorily obligated under Section 357C to
provide the first-aid or medical treatment, free of cost, to the victims of any offence covered under
Sections 326A, 376, 376A, 376B, 376C, 376D or Section 376E of the IPC.

28) We appreciate the able assistance rendered by Mr. Sidharth Luthra, learned ASG, who is
appointed as amicus curiae to represent the cause of the victim in the present case.

29) With the above directions, we dispose of the suo motu petition.
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.CJI.

(P. SATHASIVAM) .J.

(SHARAD ARVIND BOBDE) .J.

(N.V. RAMANA) NEW DELHI;

MARCH 28, 2014.

-----------------------
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