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INTRODUCTORY MATERIAL
I. Why Special Rules For Lawyers and Where Do They Come From?
· Medicine, law and the ministry have traditionally been 3 special professions.

· Doctors and lawyers have superior knowledge – people come to lawyers for their superior knowledge, and lawyers are in a position to take advantage.
· People expect to deal at arms length with car salesmen, but not with doctors and lawyers – people need to know lawyers have their best interests at heart.

· Clients want to be able to reach their doctor or lawyer when needed.

· Who makes the rules: Professional groups want to make their own rules.  Lawyers have more rules governing them than any profession – many of these rules come from lawyers.

· Rule 8.5: Choice of rule rules (conflicts among jurisdictions).
Choice of Law.  In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct.  A lawyer shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur

II. History of Model Rules

· George Sharwood – Prof. who started to write down rules of ethics for his students.

· 1908: Canons of Ethics was adopted.

· Canons are very general.  Were amended many times.

· Mid-1960s: ABA decided they needed a new document. 1969: Code of Professional Responsibility was adopted (replaced “Canons”).

· Listed out 9 canons, with ethical considerations (EC) – were said to be “aspirational” (not mandatory).

· Under each canon, there were disciplinary rules (DR) – these were the rules you had to obey.

· Every state adopted this Code, w/minor variations.  One exception was California, which has always had its own vision of ethical rules – but even California absorbed much of what the ABA proposed.

· 1970s: OPM scandal, involved a law firm – bank ended up suing the law firm, and the law firm settled.  Key thing about this = scandal was big news, right at the time when people were becoming dissatisfied with the infant Code.

· 1978-1983: Rules of Professional Conduct

· Moving away from expressing how people “should” behave to rules that are obligatory.

· New Jersey and Arizona adopted them right away – the ABA is a private organization and can only propose models for the states to adopt (nothing the ABA does is obligatory) – the courts of the states decide which rules to adopt.
· Whereas the Code was adopted quickly, b/c no one cared, people have been much slower to adopt the Rules (people care now).
· No two American jurisdictions have identical rules – no one adopts the Model Rules as written.  Problem is, the practice of law is becoming more national.
· 1998: Then-president of the ABA decided Rules should be looked over once again.
· Norman Vesey headed the Commission – came to be known as the Ethics 2000 Commission, “E2K.”

· Adopted proposal by 8/02.  We’ll begin again the process of American jurisdictions looking at these amendments to see what to absorb.  Hopefully, we’ll get more uniformity nationwide, and hopefully it will go more quickly.
· New York has never adopted the Model Rules.
· Ethics 2000 – mention changes and what the old rule was.
III. What Interests the Rules Try to Serve 
a. Lawyers want to do everything possible to meet their clients’ objectives – will oppose laws that interfere w/that goal.
b. Reasons to meet clients’ objectives:
i. better product to sell – lawyer has more to offer, better inventory.

ii. altruistic purpose of helping people in trouble – they feel a professional kinship w/the client, a psychic/altruistic gratification.

c. Interests lawyers hope are served by the Rules:

i. Loyalty (i.e., meeting clients’ objectives)

ii. Ability to take cases: Lawyers want conflict rules that have as little bite as possible – gives them greater discretion.  But, clients suffer when conflict rules are weak.

iii. Fees: Lawyers are business people.  But, there are many clients who don’t have any knowledge about fee structure – hard for them to weigh other options – do not have great bargaining power, b/c they’re infrequent users of lawyers, need help now, etc.  So these clients may be hurt if only the market controls fees.

iv. Best competitive position: Here, b/c the competition is other lawyers, you’ll have lawyers on both sides of the Rule.  Ex. – practice against jurisdictional lines (firms that do multi-jurisdictional practice will want relaxed rules on this).  Another ex. – specialist lawyers might say they should be recognized by a special credential, b/c that would make them more competitive.
v. Marketing: Lawyers used to be disciplined when they ventured close to the line on self-promotion – SC then decided that legal advertising was free speech protected by the 1st A, and everything changed.
d. Who may sell a legal service will have an effect on price – lawyers have an interest in excluding non-lawyers from selling legal services – battle is over the breadth of what constitutes a “legal service.”
i. Accountants are a big exception, b/c accountants give tax advice.  

ii. A lawyer could probably say that tax advice is the construction of a statute (which is the practice of law).  Realistically, though, accountants will always be able to give tax advice.

IV. Sources of Rules Governing Lawyer
a. Model Rules
i. Cannons of Professional Ethics (1908): first code, occasional amendments

ii. Code of Professional Responsibility (1970): adopted in every state besides CA; inadequate, focused only on lawyer as participant in dispute resolution

iii. Rules of Professional Conduct (1983 et seq.) amended repeatedly through 2003

iv. Ethics 2000 commission

v. All are merely “models” promulgated  by the ABA but highly influential

vi. ABA puts tons of resources into this

b. State High Court adoption (except NY, CA)

i. CA has been trying to bring its rules closer to ABA rules

ii. NY still has the 1970 document, which has been amended by cannibalizing the ABA rules to make them more useful

c. State and local bar associations: ABA is voluntary

i. “integrated” bar associations ( some states have mandatory bar associations 

ii. Committees on legal and professional ethics

d. Ethics opinions from bar associations

e. Choice of Rules
i. Lawyers travel, rules vary

ii. Rule 8.5 is the “choice of rule” rule

f. Sources of rules
i. 6th amendment right to counsel

ii. Privileges and immunities clause

iii. First Amendment – lawyer advertising and solicitation, “gag order” cases

iv. Due process

g. State and federal laws

i. NY judiciary Law

ii. Ca Business & Professions Code

iii. 28 USC 455 (disqualification of US judges)

iv. Attorney client privilege (CPLR 4503; /FRE 501)

v. Sarbanes –Oxley (SOX)

vi. Common Law

1. fiduciary duty

2. Agency powers: duties

3. The law of lawyer-client relationships

4. Aiding and abetting

V. Constitutional Issues

a. Separation of Powers – who is responsible for regulation, courts or legislatures?
i. The inherent powers doctrine – courts are inherently empowered to make rules; may displace rules made by legislatures

ii. Negative inherent powers doctrine

iii. Qualifications for admission : Determined by court in NY (but the legislature has authorized this)
iv. Discipline and disbarment ( court function

b. Federalism

i. Federal government vs. state government

ii. Federal courts vs. state courts: Federal bar

iii. Suspension from practice in one jurisdiction does not mean suspension in another 
VI. Consequences for Violation
a. Professional discipline
b. Civil liability: malpractice or breach of fiduciary duty

c. Loss of fee – disloyal agents lose their compensation

i. Severe sanction

ii. You can lose a year’s fee for one mistake
iii. Over the years, it’s been limited to the degree of harm

d. Loss of clients
e. Disqualification from Representation

f. Discovery of Sanctions
Confidentiality and Privilege
I. Privilege vs. confidentiality theory
a. Privilege:
i. evidentiary doctrine ( statutorily defined in most places 

ii. Allows lawyer, doctor, etc. to refuse to answer questions without being held in contempt

iii. Shield against sanctions for refusing to answer questions under process

iv. Scope: Communications from clients or their representatives

b. Confidentiality
i.  arises from law of agency, fiduciary duty
ii. Don’t reveal principal’s confidences w/o wishes; Don’t use principal’s confidences to its disadvantages

iii. Fiduciary duty

iv. Codified in rules: Rule 1.6, one of the most variable across jurisdiction
v. Scope: broader than privilege 

1. everything protected by privilege
2. everything else a lawyer learns from any sources that relates to that representation
vi. Can’t revel information relating to representation, use that information to the disadvantage of the client, applies to former clients
vii. NOT A PROTECTION AGAINST PROCESS ( can’t refuse to honor a subpoena to reveal information, unless it’s also privileged
viii. Can’t disclose deliberately or negligently (i.e., discuss in crowded place; cell phone on the bus)
c. Reasons for Privilege:
i. Utilitarian reason (Lawyer needs info to adequately advise client

ii. Normative reason ( person should feel secure in seeking counsel; space in which they can communicate with a legal advisor (less compelling for large entities)
d. Q that seriously divides the bar = what should be the exceptions to confidentiality?
i. Academics generally want less protection than practicing lawyers do.

ii. Exceptions vary widely around the country.

iii. Subsidiary Qs: 

1. Should there be exceptions to protect 3rd persons from physical harm?  What about to protect 3rd persons from financial harm?  Should lawyers be req’d to give these warnings, or should it just be optional?

2. What if the client is using the lawyer for an underlying fraudulent plan, and the lawyer is an unwitting participant?  Can lawyer warn the person then? 

II. Confidentiality Rules:
a. Rule 1.6(a): A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).
i. “relating to” (broad)

ii. client has to give informed consent.

b. Rule 1.8(b): A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules. 
c. Rule 1.9(c)- above rules apply to former and potential clients as well as current clients
d. Rule 1.6(b) exceptions: A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:
(1) To prevent reasonably certain death or substantial bodily harm (until 2002, the harm or death had to be “imminent”, the actor had to be the client, and the act had to be a crime)
(2) To prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services; 
(3) to prevent, mitigate, or rectify substantial injury to the financial interest or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services; 
(4) To secure legal advice about the lawyer’s compliance with these Rules;
(5) To establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to response to allegations in any proceeding concerning the lawyer’s representation of the client; or
(6) To comply with other law or a court order.
III. Perez v. Kirk & Carrigan, 822 S.W.2d 261 (Tex. Ct. App. 1991), p32.
a. RULE: telling someone you’re their atty and will help him implies an atty-client relationship; an atty breaches his fiduciary duty to his client when he wrongfully represents that material will be kept confidential
b. Facts – Coke truck driven by Perez hit a school bus after brake failure.  K&C lawyers, representing Valley Coca-Cola Bottling Co., came to Perez’s hospital room and questioned him – and then gave Perez’s statement to the DA, who indicted Perez for IMSL.  K&C claimed no atty-client relationship ever existed between themselves and Perez.  Perez sued K&C.  Js -> D.  R’d and remanded.
c. Holding – An atty-client relationship may have existed here, since K&C told Perez that they were his attorneys (as well as his employers) and that they were going to help him.  K&C breached their fiduciary duty to Perez, regardless of whether an actual privilege existed, b/c they wrongfully represented that the statement would be kept confidential.
d. K&C argued that the communication was given to them in the presence of 3rd persons, and so there was no privilege
i. might work if the docs. had been subpoenaed and there was a privilege, but that argument doesn’t cover the ethically-protected material – had duty not to turn it over.
ii. Lawyers might have been liable for incompetence – shouldn’t have interviewed him w/3rd parties around.
iii. Even had the lawyers not told Perez they were his lawyers too, a court might have inferred an atty-client relationship – would ask whether a reasonable person in this scenario would’ve inferred (with more credit given to a relatively unsophisticated person).
e. Short of K&C actually saying “we’re not your lawyers,” Perez would probably get to a jury.
a. If K&C argued conflict with representation with Coke: could excuse themselves, withdraw from representing both (maybe could withdraw from one, we’ll see).

b. RULE: If a person comes in to talk w/a lawyer, but then decides not to go ahead w/the retention, the information is still protected.
IV. Rules for Ambiguous Relationships
a. Rule 1.13(f): In dealing with an organizations directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization’s interest are adverse to those of the constituents with whom the lawyer is dealing.  
b. Rule 4.3: a lawyer shall not state or imply that they lawyer is disinterested in dealing with person who is not represented by counsel; When lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, lawyer shall make reasonable efforts to correct the misunderstanding. 
V. “My client is HIV Positive” (p.30)
a. Ken tells lawyer (Mr. Noonan) he is HIV Positive, but he doesn’t want his girlfriend (who is going to post bail and pay the legal bills) to find out
b. Is the information privileged?  Yes b/c communication from client.

c. Is the information confidential?
i. Does it fall under the definition of Rule 1.6(a) – “information relating to the representation of a client”?  Yes, it relates to the bail application.
ii. Atty doesn’t have consent, so does the situation fall under 1.6(b)(1) – “necessary ... to prevent reasonably certain death or substantial bodily harm”?  How has the attorney ascertained the degree of likelihood of unprotected sex?  Has he conducted minimum due diligence?
d. Fee-payor: Anna (girlfriend) is NOT a client.  She was.  Even if she remained a client, she is not in this matter.  Further, a fee-payor doesn’t have rights to intrude or to be privy to strategy of attorney’s other unrelated legal matters.
e. Rule 1.8(f): client vs. 3rd party paying fees: lawyer shall not accept compensation for representing client from one other than the client, unless:
i. Client give informed consent
ii. No interference with independent professional judgment;
iii. Information relating to representation of a client is protected as required by Rule 1.6
f. 1.6(b)(1) ( prevent reasonably certain death or substantial bodily harm
g. Alternatives to revealing

i. Talk to Ken (counsel him)
ii. Recommend he should speak to an (HIV-AIDS) counselor
VI. “All’s Not Well” (p.31)

a. Ben represents a client in sale of home.  Client (Winklers) gave lawyer an engineering report on property, but the copy of the report left out a problem with a water well that will cost $70K to fix.  Attorney unknowingly provided a copy of the deficient copy to buyer’s lawyer.  Finds out later about the problem.
b. In a Model Rules jxn, what can the atty do?

i. Threshold question – Is the information confidential?  Does 1.6(a) apply – is the information “relating to the representation of a client”?  Although the info was obtained after the client relationship had ended (the house had closed on), 1.6 is not temporal, based upon authority outside of the ambiguous language of the rule.

ii. Did the Winklers know about the omission and commit fraud with Ben’s help?

1. 1.6(b)(3):

a. The lawyer reasonably believes disclosure is necessary to prevent substantial injury to the financial interests or property of another
b. that is reasonably certain to result or has resulted
c. from the client’s commission of fraud

d. in furtherance of which the client has used the lawyer’s services.

2. It’s pretty certain that altering the report would be fraud, although reference to substantive law would be necessary.
3. Must talk to the Winklers ( maybe they got the wrong copy of the report w/o the section on the well.
a. The Winklers have a strong interest in alerting the buyers about what they’ve learned to avoid future liability (which will be exacerbated by time).
b. (What if Winklers are innocent and don’t want to tell?)
c. If fraud, d. is satisfied, so look to whether substantial injury is reasonably certain to result.  Seems so.

d. A lawyer is not inclined to whistleblow on his clients, but the lawyer may want to do so in order to protect against liability for himself.

VII. Entity Clients (Chapter X, p529)
a. Entity: could be corporation, partnership, trade union, trade association

b. Confidentiality issues are easy b/c protection in MR1.6 does not depend on nature of client

c. Whose communications with the counsel are privileged?

i. Privilege belongs to entity, NOT officers

ii. Unless, lawyer clears conflict and represents individual, too

d. Control Group Test: Many jurisdictions originally adopted this test, still followed in some places (Upjohn was not decided on Constitutional grounds, so states can still adopt the control group test).
i. Only those people who are the human alter-egos of the entity (whose decisions are carried out) can communicate with lawyers in a privileged capacity
ii. Supreme Court rejected control group test under federal rules of evidence (Upjohn Co. v. United States, 449 U.S 383 (1981), p40)
e. Upjohn subject matter (scope of duties) test: Privilege covers all subject matter conversations (if info was imparted to the lawyer in order to give the entity legal advice).
i. Facts: Lawyers for Upjohn got wind of payments by officials around the world in violation of Foreign Corrupt Practices Act (FCPA).  IRS subpoenaed lawyers’ interview notes, and Upjohn claimed privileged. J for P in lower court using control group test.  Reversed.
ii. Reasoning: 
1. It’s too unpredictable who will be in the control group.  Lawyers need to know information to give adequate advice.  The people who know the things the lawyer needs to know are not part of the control group criteria:

2. Rehnquist says that IRS can interview same employees and ask same questions because the facts are not privileged.  The gov’t just can’t ask “What did you tell the company’s lawyer ....?”
iii. Notes: 

1. Rehnquist overlooked the “no contact” rule, which prohibits an attorney from contacting the adverse party’s clients without consent or otherwise permitted by law.  

2. A further problem with Rehnquist’s logic: if the absence of privilege will discourage candor with the company’s attorneys, how candid will a person be with a gov’t lawyer if the privilege is not available?

f. Samaritan scope of employment test:  “[W]here someone other than the employee initiates the communication, a factual communication by a corporate employee to corporate counsel is within the corporation’s privilege if it concerns the employee’s own conduct within the scope of his or her employment and is made to assist the lawyer in assessing or responding to the legal consequences of that conduct for the corporate client.”  Samaritan Fdt’n v. Goodfarb, 176 Ariz. 497, (1993), p43.
i. Facts: A child’s heart stopped during surgery at Good Samaritan Hospital.  A hospital lawyer conducted an investigation.  Years later, during a lawsuit, plaintiff’s attorney wanted the notes from the interviews of nurses who were observing in the operating room.

ii. Holding: “[T]he statements made by nurses and the scrub technician to Samaritan’s counsel are not within Samaritan’s attorney-client privilege.”

iii. Reasoning: 
1. These employees were merely witnesses and were not potentially liable for their own acts; so, privilege should not apply.
2. Even though Upjohn could be read more broadly, this court interprets it narrowly such that the “scope of employment” was interpreted to mean acting within one’s employment in a way that could incur liability on the company.
3. What about a FedEx employee sitting in the passenger during a truck accident? What about employee on lunch break who sees accident?
iv. Notes:
1. Arizona Legislature overruled by statute Samaritan for civil cases.
g. Restatement (§73) matter of legal interest test: (broadest test) All communications between agents of the organization and a lawyer are protected if it “concerns a legal matter of interest to the organization”
VIII. “Slip and Fall” (p.39)

a. Edith Walton falls in Tracy’s Department Store; she sues saying floor was excessively waxed.  GC (Parr) sends Todd to investigate several people.  Each person has some memory loss.  Only a few saw her slip.  Walton sues for injury, and Walton’s lawyer (Lundquist) asks for notes on GC’s interviews.

b. Under the (i) control group (ii) Upjohn (ambiguous test – may be broader than Samaritan and functionally equivalent to RST or may be co-existent with Samaritan) (iii) Samaritan, and (iv) Restatement tests, are the interviews with each interviewee privileged?

	Interviewee
	Control Gp. Test
	Upjohn test
	Samaritan test
	Restatement

	Burkow (head of maintenance)
	Not likely (Tracy’s would have burden of establishing)
	Yes (w/in scope of employment)
	Probably (he wasn’t a witness and his conduct could have contributed)
	Yes

	Morse (who last waxed the floor)
	No
	Yes
	Yes
	Yes

	Sandstrom (salesperson in nearby dept.)
	No
	no

ambiguous, but she’s only a witness

assume court meant “in the scope of employment”
	No (wasn’t doing anything that could lead to liability; just a witness who happens to be an employee)
	yes

	McCormick (employee shopping on day off)
	No
	No
	No (same as Sandstrom)
	yes

	Corcoran (Burkow’s predecessor who set waxing protocol)

	Unclear if c.g. test applies. (When she was an agent, her actions may vicariously lead to liability. Scarce case hxy indicates “Yes.”)
	
	
	

	Rivera (President of company providing the wax)
	no
	no
	no
	no

not an agent of the entity

	Kuhl (customer)
	no
	no
	no
	no

see Rivera


c. Kuhl (customer) ( not privileged; not in any sense the client

d. Burkow, head of maintenance

i. Upjohn ( conversation about floor waxing is privileged; it’s w/in the scope of his employment

ii. Might also fall w/in control group

iii. Would fall w/in Samaritan test; responsible for a decision that may have contributed to accident

iv. Passes Restatement test

e. Corcoran (Burkow’s predecessor, established protocol for floor waxing)

i. Former employee: would broaden scope of privilege

ii. No definitive answer at Supreme Court level

iii. Lower court cases and restatement of law governing lawyers extends if it would otherwise be privileged if she were a current employee (i.e., fact that she’s former doesn’t eliminate the privilege)

iv. Corcoran’s privilege would be protected same as Burkow

f. Rivera ( head of wax company: not an agent.  Such expansion of privilege would be quite broad

g. Morse ( man who waxed the floor


i. Easiest case ( definitely w/in scope of employment

ii. Except under the control group test 

h. Sandstrom (returning from break)

i. Not control group

ii. UpJohn ( subject matter could bread liability

iii. Samaritan( Wasn’t w/in the scope of her corporate duties

iv. P under Restatement

i. McCormick; buyer in rug department on day off doing person shopping

i. Wasn’t w/in scope of duty

ii. He wasn’t working that day

iii. Not in control group

iv. P under retatement
j. NOTE: Less sure that Upjohn doesn’t apply to employee on duty than to a witness who happens to be an employee of a company

IX. Exceptions to Privilege and confidentiality
i. Expansion to retaliatory discharge and discrimination

ii. Anticipatory self-defense

iii. Friend case- the court accepted that in anticipation, the lawyer could testify as to confidences.
iv. Lawyers can use client’s confidence to collect fees (although the record may be sealed).

b. Waiver ( client purposely reveals information for client’s benefit

i. Plea bargain

ii. Commercial advantages

c. Waiver by disclosure ( reveal privileged information to third party; happens even when you don’t intent to
i. NOTE: disclosure to expert working for attorney doesn’t waive privilege

ii. Courts are split about who is an expert Kovel (court not sure PR agent is expert)
d. Limited waiver ( keeps coming up in 8th Circuit.  Company Wants to reveal some information that is privileged to prosecutor, but doesn’t want to reveal it to other parties who may sue the entity

i. Doctrine of benign waiver for such situations

ii. Other circuits haven’t accepted this

e. MIT Case: asserting privilege against IRS, even though they already gave information to DoD; we have a grant that requires us to turn over information

1. 1st Cir ( you didn’t have to accept the grant in the first place; you lose privilege!

f. NOTE: On the stand, you can’t say that you got legal advice saying you were right w/o waiving privilege to that advise (entire document that is the scope of the advice)

g. Crime fraud exception ( riddle within a riddle.  How can prosecutor get fraud conviction if he needs evidence of fraud in order to win case?

i. Need a lower burden for privilege exception than for conviction
ii. Reasonable basis for believing that ∆’s objective in hiring lawyer was criminal (probable cause)

iii. Zolin:  A trial court may consider the very information in question in chambers (in camera) if showing of factual basis adequate to support good faith belief by reasonable person that review may reveal evidence to establish claim of crime-fraud exception
iv. The communications between lawyer and client are not protected in the case of fraud if there is fraud on the part of the lawyer—e.g., a lawyer helping with the sale of a house but actually money laundering.

v. Tobacco litigation (fraud on the public)- if it can be shown that big tobacco consciously suppressed the dangers of smoking, that’s fraud.

vi. Crime fraud exception doesn’t apply:
1. if client asks whether crime is legal

2. if client seeks legal advice about potential exposure as a result of what he did

3. Attorney must be assisting client to commit fraud in some way

Attorney-Client Relationship – Agency, Competence, etc.
I. Elements of the Relationship

a. Who is a client? 

i. “An attorney-client relationship is formed when: ... a person manifests to a lawyer the person’s intent that the lawyer provide legal services for the person and ... the lawyer fails to manifest lack of consent to do so, and the lawyer knows or reasonably should have know that the person reasonably relies on the lawyer to provide the services.” Attorney Grievance Comm’n of Md. v. Kreamer, 946 A.2d 500 (2008) (quoting Restat 3d of the Law Governing Lawyers, § 14).

1. It is the attorney’s responsibility to clarify any potential ambiguities (p26).

ii. Payment for services is not essential, although it is strong evidence of an attorney-client relationship.  But see In re Grand Jury Subpoena (Reyes-Requena), 936 F.2d 1423 (5th Cir. 1991) (holding attorney-client privilege did not apply to a person who paid a lawyer’s fee for representing another person unless the lawyer could show the payer was also meant to be a client and the payer’s identity was part of a confidential communication). (p25-26).
iii. Retention is not necessary.  Attorney-client privilege “applies to all confidential communications made to an attorney during preliminary discussions of the prospective professional employment, as well as those made during the course of any professional relationship resulting from such discussions.” Hooser v. Superior Court, 101 Cal. Rprt. 2d 341 (Ct. App. 2000); Restatement §15; (p.34).
iv. No time limit on confidentiality once information has been obtained.
b. Rule 1.1 ( lawyer shall provide competent representation to a client

i. Substantively 

1. Legal knowledge

2. Skill

3. Thoroughness

4. Preparation 

Reasonably necessarily for representation

ii. uses standard of jurisdiction (state) in which lawyer practices

iii. An ethical obligation imposed by malpractice liability

c. Competence
i. Distinguished from neglect

1. lawyer doesn’t do anything at all

2. civil liability as well as disciplinary consequences

ii. standards:

1. care, skill, diligence, and knowledge

2. reasonably prudent lawyer in jurisdiction, not perfection

3. higher standard if lawyers holds himself out as a specialist

iii. means of enforcement

1. initial testing via the bar exam

2. malpractice liability - if damage results 

3. market ( repeat, sophisticated clients know how to judge (find lawyers through lawyers), but average individuals have trouble figuring out who is a good lawyer

4. 6th amendment right to (effective) assistance of counsel ( very high burden; rarely succeeds, especially in non-capital cases

5. discipline – usually just in cases of egregious error or pattern of neglect.
II. Lawyer as Agent 
a. Authority to act for the client within the scope of the representation- if you are representing for the purchase of the house, you have no authority to represent in other actions like an employment negotiation.
b. Scope of Representation/ Allocation of Power btwn Atty/Client – MR 1.2(a): Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued.
c. Authority: where does it come from?
i. Actual (express or implied by retainer or description of the scope of work)
ii. Inherent- certain kinds of agency relationships that give an agent authority merely by entering into the relationship unless you negate this authority expressly.  This has not caught on a lot.
iii. Apparent- form of estoppel.  There may not be apparent or implied authority; there may even be an express statement that there is no authority.  But a third person could reply on the appearance of the authority such that the clients is estopped from denying its existence.
iv. Settlement- you do not settle without the client’s agreement.
d. Taylor ( SC found that client had to accept the consequences of the lawyer’s failure to reveal the identity of a prospective witness (preventing the witness from testifying).  SC said lawyer must have full authority to manage the trial.
i. Facts: Lawyers failed to provide adequate notice of alibi witness and were excluded from using the witness.  Client claimed a violation of his 6th Am rights because he was not aware of the tactical decision.
e. Cotto ( ct found that a child’s hand injury claim had to be dismissed for failure to prosecute, but that disciplinary action should possibly be taken against counsel for their blunders.

f. The cases illustrate that a lawyer can bind a client by a decision the lawyer makes w/in the scope of his authority as a lawyer: You give lawyer the power to be you, w/in the scope of the authority.
g. The lawyer’s conduct in these cases is irrevocable – may be able to sue lawyer for malpractice, but that’s it.
h. There are a few exceptions, where client is autonomous. 

III. Vicarious Admissions  
a. Vicarious admission: things your agents say are admissible in court, as though you yourself said them.

b. A vicarious admission is not binding – you can still try to negate the statement if it’s used against you, unlike an act by the lawyer, which does bind you.
c. Judicial admissions (binding): Vicarious admissions can be explained, but a judicial admission is binding, e.g. defense lawyer admits a fact at trial.
IV.  Lawyer as Fiduciary 

a. Lawyers are “unique” and “ultimate” fiduciaries
b. Lawyers must have their clients’ best interests at heart (within the scope of representation).
c. Reasons for fiduciary status once relationship formed:
i. Client dependence and trust (to be encouraged)
ii. Client will have given confidences (ditto)
iii. Difficulty of changing lawyers
d. Loyalty: a bedrock principle behind conflicts rules; derived from fiduciary status. Lawyer is free to (and does) purse the client’s interests within the scope of the representation and without conflicting duties to others or self-interest.
e. Diligence: work with appropriate speed
V. Rule 1.4 Communication:

(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect to which the client's informed consent, as defined in Rule 1.0(e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client's objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the matter; 

(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

VI. Duty to inform and advise (pp79-84)
a. Attorneys have a burden of explaining to their clients what they will and will not do for the client.  Nichols v. Keller, (Cal. 1993), p79:
i. Facts: Nichols pursued a workers comp claim – later, sued his lawyer for malpractice, b/c lawyer hadn’t informed Nichols that he might have civil claims against third parties, too, and the statute of limitations expired before Nichols learned of the potential for these other claims.
ii. Holding: Lawyer handling workers comp claim owes the claimant a duty of care to advise on available remedies.  Atty should’ve explained that he was only bringing one type of claim out of several.

iii. Must define the scope of the work we’re going to do for our clients.
iv. Notes: Clients don’t divide their cases into boxes (e.g. tort claims, workers comp claim, etc.); they presumably desire any remedies available for their injuries.
b. Even on matters beyond the scope of a limited retention, attorneys should inform the clients of additional claims they may be entitled to pursue, regardless of whether the attorneys themselves intend to pursue the claims.  Janik v. Rudy, (Cal. Ct. App. 2004), p80:
i. Facts: Lawyers won $90 million of back pay for class, but class members sued lawyers saying they could’ve gotten another years back pay under Unfair Competition Law ($30 million).  Lawyers argued that the class was certified for labor law; class certification is like a retainer agreement
ii. Reasoning: Analogy works against lawyers - client can consider whether to expand retention or pursue additional claim elsewhere.  Clients are entitled to assume that their attorneys will consider and bring to the attention additional or greater claims that may exist arising out of circumstances underlying certified claim
c. Conflict between duty to inform and duty of confidentiality:  “In a Box” (p84) ( Sally represents Jennie Marsh in connection with a joint venture with others, including Endicott.  Martin (Sally’s partner) learns from prosecutor that Font & Blue is suspected in a kickback scheme in which Endicott is implicated.  F&B isn’t involved in the Marsh/Endicott deal; Sally doesn’t know.
i. Can’t tell Marsh what it knows about Endicott: Confidential information, Learned in connection with representation of Font & Blue

ii. Conflicting duties: Duty to inform Marsh about a really important fact vs. Duty to Font & Blue not to reveal the fact.  But informing Marsh will not harm F&B.
iii. Options:

1. Withdraw from representing Jenny Marsh (“for lawyer ethics reasons for which we cannot describe”).
2. Withdraw from representing F&B

a. But this does not cure the problem b/c we still have information we should provide to Marsh, but the duty of confidentiality continues.

3. Get consent from Font & Blue to waive confidentiality. 
a. But you would probably need to provide information about Marsh in order to get consent.  
b. Furthermore, your advice to waive the confidentiality (and possibly waive privilege) is not objective but is conflicted by your representation of Marsh.
4. Don’t inform Sally.

a. But knowledge of an attorney becomes firm knowledge.  The firm has the duty.

d. Advising on business decisions – “What are the Odds?” (p85)

i. Attorney did not want to advise his client on a percentage risk – rather used “low,” “moderate,” or “high” risk.

ii. Gillers would have advised using numbers, with disclaimers, in order to give the client what they were paying for.

VII. Autonomy 
a. What decisions require client consultation?

b. Often no single right answer as to how to comply.
c. Lawyer’s Autonomy

i. Is taking advantage of an adversary’s mistake a means or ends decisions?  “Ms. Niceperson” (p87):  Opposing counsel (Gary) asked for a further extension, and the attorney granted it.  Afterward, she realized that the extension required court approval, not just her approval.  If the approval is not granted, the case will be dismissed with prejudice, benefiting N’s client.  N wants to call Gary and inform him of the error.
1. Without informing her client, can Ms. N (a) tell Gary he needs a court order or (b) choose not to tell?

a. (a) The lawyer can tell the other lawyer he needs a court order.  The lawyer is not hired to take advantage of the other lawyer’s misfortune.
b. (b) Nothing will happen to the lawyer if she doesn’t tell.

2. What if the facts didn’t include a sick father but just that Gary was overburdened?

3. If the client says don’t tell, can she anyway?
d. Client’s Autonomy

i. Diversity in staffing: Memorandum from General Counsel (p95).

1. Company is considering asking firms for diversity breakdowns of lawyers working on the company’s matters.  GC seeks advice about this policy.

2. GC considers that favoring more-diverse firms will encourage less-diverse firms to become more diverse in order to be more competitive.

a. Counter-considerations: Law firms have enough other incentives to promote diversity.  Also, firms may staff an issue with “token” diverse lawyers who are not particularly qualified to be on the issue.

b. Consider also countries where a company requests that no female attorneys staff their case (affirmative discrimination, discussed in Chapter 5).
3. Microsoft and Wal-Mart are examples of two very large companies that use diversity as a selection criteria for law firms and even pay a premium for diversity.
ii. “Accept the Offer” (p96).

1. Chloe, married to Russell for 12 years (stopped working after having kids), decides to leave him.  Russell comes in with a low-ball offer; obviously an invitation to bargain.  Chloe goes for offer; says she wants him to take it.  She feels guilty about leaving Russell; she doesn’t want to bother.  “Russell is a good person; he’ll do what’s right.”  The lawyer, based upon years of experience, knows he can get a much better deal, and the client will regret her decision to accept a low offer within a year.

2. Options:

a. Share information about prior settlements; tell stories sanitizing the identifying information.

b. Have the client prepare a realistic budget and compare the offer.  She may not have managed her financial affairs during the marriage and may not be aware of how much money will accommodate her needs/desires.  (It could be malpractice not to do this).

c. Advise the client to seek psychological treatment or financial advice.

d. Suggest a trial period with a separation/provisional agreement; postpone signing the divorce agreement while Russell provides income in his offer.

e. Take the offer; put in writing that lawyer counseled not to take the offer.

f. Withdraw or threaten to withdraw.
3. How forceful should the attorney be?  When does it cross the line of the client’s autonomy as a mature adult?

4. NOTE: Maybe she is making the right decision.  Maybe Russell will be more generous without negotiations?  She was married to him; she might have some good reasons.
iii. “I’d Rather Die” (than continue to fight my conviction) (p95)

1. Malcolm Voss, on death row for 8 years, tells Emily, to stop appealing.  Emily has a promising lead that may get Voss a new trial, but Voss isn’t interested and instructs Emily to file no more papers.

2. Emily tells Voss she has a “problem with his position”.  Voss replies that he will fire her to solve her problem.

3.  As long as the client is capable of making the decision, the lawyer has to stand aside and give up the appeals.

4. See Rule 1.16 comment 6.
e. Florida v. Nixon, 124 S.Ct. 551 (2004):  “Defense counsel undoubtedly has a duty to discuss potential strategies with the Δ”.
f. Jones v. Barnes: client asks lawyer to make certain arguments to appellate court in NY.  Appointed Lawyer says that arguments are weak and will drown out other arguments.  Conviction is affirmed

i. Collateral attack in fed court ( client claims that refusal to put up these arguments infringed upon his right to adequate representation

ii. Court sides with lawyer: Lawyers are trained in advocacy, know what arguments work, what will weaken/strengthen arguments
g. Attorney may be liable in tort for damages resulting from negligently disregarding instructions of the client/principal.  Olfe  v. Gordon, Wis. (1980), p97:
i. Facts: Olfe had instructed Gordon (the attty) that she was only willing to take a first mortgage, and Gordon negotiated a K that provided for a second mortgage. Deal provided that Olfe would be second mortagee

ii. Holding: Atty violated his agent duties in a real estate sale by going against the client’s express instructions.  
iii. Notes:

1. Gillers: lawyer had obligation to inform her of nature of interest and consequences of selling the house

iv. Appeal ( attorney’s honest belief that the instructions were not in best interests of his client provides no defense to a suit for malpractice

h. There’s an ends/means distinction btwn the cases: What Melinger did was strategic, he was trying to get Barnes out of jail.  But, what Gordon did was not strategic, did not have to do w/means, he directly disobeyed the client’s orders/goal.
i. Also, Barnes’ claim was Amend VI (ineffective assistance claim), and Olfe’s claim was a malpractice claim in a civil lawsuit

i. “I Don’t Bargain” ( Can a criminal defense lawyer tell a client that he doesn’t bargain as long as he agrees to communicate deals to the client?  If client wants to bargain, the lawyer will refer them to somebody else.
i. What if lawyer will go into details, pros and cons with client, assess the risks, but requires client to get somebody else if he wants to negotiate?

ii. How will lawyer’s attitude change what the prosecutor will offer?  Would prosecutor make better offers to other people’s clients?

iii. Bottom line: you can’t do this.  Don’t know what going to happen, and you have to leave yourself free to adjust to the situation.
VIII. Terminating the Relationship 
a. Generally, clients can always fire lawyers
b. Caveat ( tribunal may require approval of change of lawyer

i. If too close to trial; judge may not allow it

ii. May allow change freely far from trial
b. Lawyer has the right to get paid until the point of change

c. Duties to former clients are modest compared to what lawyer owes current client: Freer to accept new matters

d. Continuing Obligations: Sherman & Stearling ( advised holding company how to sell company w/o incurring tax liability

i. Years later (after law changed), company used this method to sell

ii. Investors (We were still your client on this matter; you had to tell change of law

iii. Got passed motion to dismiss

iv. If client is a current client, avoidance of malpractice liability counsels informing the client
e. Lawyers CANNOT fire clients for no reason

i. Duty of loyalty to the client

ii. See matter to conclusion absent good reason otherwise
IX. No Contact Rule and Client’s Inability to Waive
a. Can’t speak with represented party without consent of opposing counsel:
i. Basic rule ( lawyers have skills to get information that lay clients don’t have
ii. opposing client needs lawyer there to protect her from opposing counsel
iii. lawyer can cast disparagement and cause doubt about other lawyer’s abilities
b. Client can’t waive no contact rule: Even if opposing client calls and says she wants direct negotiations, must get off the phone and call opposing counsel and tell her what happened

c. Model Rule Rule 4.2 ( “In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.”

i. Can talk to someone seeking a second opinion if not representing a client involved in the matter

ii. NOTE: could videotape customers at gas station, if there is lawsuit against gas station accused of making minority customers pay for gas inside and let whites pay at the pump.

iii. high mens rea: Jones has to know client has representation, but knowledge can be inferred from situations

d. Comment 4: clients can talk to each other, and lawyers not prohibited from advising client concern communication legally entitled to make. A lawyer may NOT make prohibited communication through acts of another.
e. Comment 7 (entity Clients): In the case of a represented organization, this Rule prohibits communications with a constituent of the organization who supervises, directs or regularly consults with the organization’s lawyer concerning the matter or has authority to obligate the organization with respect to the matter or whose act or omission in connection with the matter may be imputed to the organization for purposes of civil or criminal liability. Consent of the organization’s lawyer is not required for communication with a former constituent. 
i. If a constituent of the organization is represented in the matter by his or her own counsel, the consent by that counsel to a communication will be sufficient for purposes of this Rule. 
ii. In communicating with a current or former constituent of an organization, a lawyer must not use methods of obtaining evidence that violate the legal rights of the organization. See Rule 4.4.
f. 3 categories of people you can’t talk to

i. People who regularly consult with organization’s lawyer  (person to whom lawyer goes for client decisions)

ii. People with authority to bind the entity with respect to the matter: someone who can sign a settlement, very small group; probably won’t talk to you anyway

iii. character whose act or omission may be imputed to the company for purposes of liability

g. Slip and Fall people:

i. Berkow ( officer in charge of maintenance is probably working with lawyers; his conduct may be culpable
ii. Guy who waxed the floor ( definitely not

iii. Sandstrom ( employee in another department; YES

iv. McCormick ( employee shopping on day off; YES

v. Corcoran ( former employee; YES

vi. Rivera ( Independent contract who supplies wax ( may not be able to talk to him if he has no lawyer

vii. Todd the paralegal; can’t talk to him
h. Rule 4.3: people unrepresented by counsel  ( In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.

FEES
I. Generally
a. Attorneys are allowed fees that are not unreasonable.  MR 1.5(a).  Quantum meruit- “as much as is deserved.”
b. Many courts (NY court rule, but not code) require written fee agreements.  

i. MR 1.5(b): fee “shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation.”

c. Contingent fees:

i. Exception, granted by MR 1.8(i), to general prohibition against attorney’s acquiring a proprietary interest in the client’s claim.

ii. Not allowed for criminal cases (don’t want lawyer to have incentive to seek acquittal when a favorable plea is offered) and often not allowed in matrimonial matters (for reasoning, see p171).  MR 1.5(d).
iii. In many jurisdictions, contingent fees are capped at 1/3 of recovery.

iv. Must be in writing. MR 1.5(c).
v. Hypothetical conflict of interest (p170):

1. For a personal injury case, an early settlement offer might yield a relatively high hourly rate for an attorney who has put in relatively few hours, whereas later offers or the actual reward from trial might yield lesser rates (because more time has been expended).  Conversely, the client’s payment increases and reaches its maximum after trial.  The attorney will have incentive to settle early despite the likelihood of a worse result for the client.

vi. Brickman-O’Connell-Horowitz proposal (p173):

1. W/in 60 days of being retained for a tort case, P’s attorney must make a settlement demand. 

2. (a) If D responds w/ an offer and P accepts, P’s attorney receives no more than 15% of the offer.  (b) If D responds w/ an offer but P does not accept and P later recovers, P’s attorney receives 15% of amount of rejected offer plus usual percentage for amount above the offer amount.

3. Notes:

a. Plaintiffs’ attorneys have incentive for early settlement where they could receive higher relative fees than if the case goes to trial.  Ordinarily, an attorney will be better off settling due to the reduced amount of hours needed.

b. Structural critiques:
i. Consider the business effects of changing the fee structure.  But why does it matter if some attorneys could not succeed under the model?  It could affect the ability of injured victims to receive representation (due to reduced supply of attorneys).
ii. If less cases go to trial, attorneys may have difficulty estimating the value of settlements.
iii. If a lawyer will receive less from an early settlement, due to the 15% cap compared to the usual 33% fee, she will be incentivized to reject that settlement to get beyond the cap.

iv. These arguments are non-empirical.  They cannot be proven.

c. Is it fair to tell clients that they should receive less than they would under the BOH plan due to structural reasons, which seem to be the main critiques?

d. Non-structural critique:  The defense, knowing about this plan, will offer a high enough amount to entice the client to settle but intentionally low enough to cool the interest of plaintiffs’ attorneys from pursuing the matter as vigorously as other cases which did not have offers or offers so low that the attorney will still receive a significant fee.

II. Unreasonable Fees
a. Per MR 1.5(a), factors to determine if reasonable:
i.  (1) the time and labor required, novelty and difficulty of questions involved, and skill requisite to perform the legal service properly;

ii. (2) the likelihood, if apparent to client, that acceptance will preclude other employment by attorney;

iii. (3) the fee customarily charged in the locality for similar legal services;

iv. (4) the amount involved and results obtained;

v. (5) the time limitations imposed by client or circumstances;

vi. (6) the nature and length of professional relationship w/the client;

vii. (7) the experience, reputation, and ability of attorney(s) performing service;

viii. (8) whether fee is fixed or contingent (contingent fee should be higher, b/c it is earned only if the lawyer wins – lawyer may take into account the risk of losing)
b. Even if reasonable at time agreed to, a court may find it to be unreasonable when the fee is actually determined.  See Brown & Sturm v. Frederick Road Ltd. Partnership, (Md. App. 2001), p170.
c. Cases:
i. Petra Bento’s Conditional Fee Agreement (p175)
1. Hxy of cases where clients accepted low offers after much work had been expended, resulting in a fee for Bento less than her hourly rate.
2. Proposed fee agreement: contingency fee unless client accepts offer that would result in attorney fee less than usual hourly rate; in such case, attorney gets usual hourly rate.
3. State’s rule allows, upon client’s discharge of attorney, for attorney to receive either quantum meruit (reasonable hourly rate) or a percentage of successor attorney’s fee.
III. Mandatory Pro Bono 
a. Some law schools have mandatory PB, but NYU does not.

b. People in the ABA have been pushing for mandatory PB, w/out success.

c. MR 6.1 (aspirational): suggests 50 hours per year and is very broad as to what counts as PB; purpose can be satisfied by supporting organizations.
i. No state’s version of Rule 6.1 mandates pro bono (still true?)***
d. FL: failure to report is a basis for discipline, though there’s no requirement to do PB work.  Need to report even if you did no PB work; attorneys do work to preserve professional “honor”

e. Gillers thinks it ought to be left on a volunteer basis b/c that’s where people will get the most satisfaction and that’s where we’ll find the best matches.

f. But, for all the advantages that lawyers have, a tax should be imposed – for instance, $200/year per lawyer.  That could come to $200,000,000/year that could go to PB.  This is Gillers’ plan of mandatory financial contributions as an alternative.
g. See Rhode on 171 and Macey on 173
h. Lubet and Stewart (p. 177) and the “public assets theory” ( lawyers can only offer certain services because state gives them certain assets (right to confidentiality, enforceable duties of loyalty); mandatory pro bono is therefore justified payback for rents received due to publicly created assets.
Conflicts

I. Conflicts theory 
a. Purposes of doctrines

i. Protect client’s confidential information

ii. Protect client’s confidence and trust in the lawyer

iii. Ensure that lawyer behaves loyally toward the client

iv. Avoiding temptation and risk (potential conflicts) 

b. strict liability ( rules have no mens rea requirements

c. Imputation: one lawyer’s conflicts imputed to all at firm

d. Counterintuitive (  What seems to make sense is wrong; may not even be apparent that there’s a problem

e. The concentric circles:

i. Inner circle:  duties define bad conduct.  You can’t do those things regardless of whether there is a conflict or not

ii. Outer circle:  too close to bad conduct; Lawyers may be tempted to trespass into the bad conduct.  May be waived by a fully informed client consent choosing to use a lawyer notwithstanding the conflict.

f. Types of conflicts:

i. Concurrent (with other clients, 3rd persons, self-interest)

ii. Successive (with duties to former clients) ( Duty to current client is in tension with duty to former clients.  Duty to former client is less, but it does exist (e.g., continued confidentiality

iii. Imputed conflicts (a firm is one lawyer (Rule 1.10(a))/  Conflict of one lawyer in a firm becomes the conflict of other lawyers in a firm.

iv. Lateral lawyer conflicts ( Screening- some jurisdictions (but not the model rules) use this to facilitate movement between firms w/o imputing the lateral lawyers conflict to new firm; not all jurisdictions have accepted it.  Some ambiguous case law in NY, but no NY rule.
v. Former government lawyers:  a special rule- encouraging people to go into government service.  This gets discouraged if it is difficult to get employment later bc of conflicts as a result of their government service.  Most jurisdictions allow screening for government lawyers.

g. Consequences

i. Civil liability

ii. Disqualification from matter

iii. Discipline

iv. Loss of clients

v. Harmful publicity

vi. Forfeiture of fees

h. Conflicts are based on general principles of agency

i. Weil Gotshal and Fashion Boutique: Small company, competitor against Fendi, Fendi made generous offer of settlement in TM matter.  

i. Weil had accepted Prada as a client some months earlier, and Prada had acquired a controlling (but not 100%) interest in Fendi

ii. Email fail safe ( lawyers handling the matter didn’t read email message in a timely manner, and didn’t know that a client of the firm is a 51% owner of an adversary of another client of the firm

iii. On eve of dtrial, FB lawyers learned about Prada as a client

iv. Case goes to trial, and jury comes back with small sum; somebody else handles appeal and no luck

v. Trial judge throws out FB lawsuit against Weil

1. FB claims failure to advise and get informed consent is breach of duty

2. FB claims Weil pulled their punches

vi. Gillers: bad opinion to throw out suit.  

II. Codification 
a. Restatement §121 ( [Absent consent where permitted], a lawyer may not represent a client if the representation would involve a conflict of interest. A conflict of interest is involved if there is a substantial risk that the lawyer's representation of the client would be materially and adversely affected by the lawyer's own interests or by the lawyer's duties to another current client, a former client, or a third person.

b. Concurrent conflict - Rule 1.7(a): Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:

i. (1) the representation of one client will be directly adverse to another client; or

ii. (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

iii. [“risk” - prediction about what could happen: “mushy words”]
c. Rule 1.7(b): curative measures: Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if

i. (1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client

ii. (2) the representation is not prohibited by law;
iii. (3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and
iv. (4) each affected client gives informed consent, confirmed in writing.

d. Business deal w/ client - Rule 1.8(a): A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

i. (1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;

ii. (2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and

iii. (3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction.

III. Rule 1.8(a) Business Interests: 
a. A conflict can arise even in transactions for which the attorney is not serving as counsel to a person who was his client on another matter, and, in order to effectuate full disclosure, the attorney must explain all terms which may be advantageous to the attorney or disadvantageous to the client.  Matter of Neville, (Ariz. 1985), p221
i. FACTS:  Neville did a deal with Bly and a third person, and Bly knew he wasn’t a client on this matter, but relationship soured.  Attorney was censured as a result.
ii. Neville’s defense ( knew I wasn’t a lawyer on this; it was at arms length

iii. COURT (  -> RULE: clients do not compartmentalize their attys; atty must disclose pros and cons of an agreement he makes w/a client.  Economic interest that was adverse from client’s in violation not rule 1.8(a) duty: Doesn’t matter that Bly dictated terms

iv. Key ( Neville wrote the promissory note.  No lawyer would let a client sign this note; it’s way too one sided
v. Neville could’ve gotten out of this by having Bly get separate counsel
vi. [“F]ull disclosure requires not only that the lawyer make proper disclosure of non-representation, but that he also must disclose every circumstance and fact ‘which the client should know to make an intelligent decision concerning the wisdom of entering the agreement.’”
vii. “[T]he agreement drawn by respondent contained terms that were, to say the least, disadvantageous to Bly. These should have been called to his attention, explained and removed from the agreement unless Bly had some reason for wanting the terms to be included.”
b. Anecdote ( lawyer representing wife in divorce made a deal to sell building (he was also a broker) owned by husband; collected commission and Didn’t tell wife.  Husband took money from sale and ran away

i. Financial interests were adverse to client: 6% brokerage commission was way higher than any fee he would get for divorce

ii. Wife may have wanted to freeze the asset, hold out for larger sale, etc.  

iii. Lawyer suspended for three years
c. Midstream fee agreements ( It is problematic if the fee is not agreed upon initially or is not in writing

d. Loans to or from clients- Don’t do it

e. Investment in a client’s business

i. Listed companies- buying stock in limited amounts is not usually problematic.

ii. having an account with Chase back is not a problem.

f. Security interest in client property (e.g. to secure a fee)

g. Lawyer’s undisclosed interest in a client deal

h. Lawyer Luger: Real estate broker; estate agreed to try to sell property.  The court said there was an inherent conflict bc the lawyer took exclusive agent authority (this can be a disincentive to sell); an exclusive is not necessarily conducive to a rapid sale.

i. Interests that affect judgment: Prof. Hager is representing a putative class; the named reps were health reps who wanted to force shampoo to put disclosures on packaging.  Hager negotiated a side fee and client didn’t know.  This was an interest in seeing the settlement go down.  The clients should be able to factor Hager’s interest in deciding whether to accept the settlement.
IV. “May the lawyer be our client”/ “My Opponent’s Firm is an Occasional Client” (p220)
a. Lawyer at Firm 1 (Jen) is going against lawyer at firm 2 (Rich) in an IP matter.  

i. Rich’s firm wants to hire Jen’s firm to defend it in unrelated malpractice case

ii. Jen is uncomfortable, despite assurances from Nola (partner in Firm 1) that it’s OK.

b. Lack of direct conflict: matters are unrelated. 

c. Three problems 

i. Client’s point of view: Conflict of interest is imputed across the firm
1. Jens’s Firm’s interest in Rich’s firm may be worth more than interest in IP client’s case; Rich’s firm as more important client

2. Will Jen be zealous in combating Rich’s client, or worry about antagonizing Rich?

ii. Rich’s firm’s point of view: Worry that Jen could use leverage of defense work to win concessions in unrelated IP case
1. Rich’s firm depends on Jen’s firm to defend it

iii. Rich’s client might worry that Rich will not be zealous in opposing Jen for fear of antagonizing her and somehow diluting zeal with which Jen’s firm represents Jill’s firm
d. Lesson:  You have to think harsh things about people; conflict rules are built around client’s perceptions

e. Action ( Make sure that Jen’s client knows and get a consent

f. NOTE:  Objective test in order to avoid temptation on the part of the lawyer and maintain client’s confidence in the lawyers

g. Related Lawyers and Significant Others
h. Can a husband represent Π against wife’s former client?
i. Gellman v. Hilal ( While Brody might have incentives to see her husband bring home big contingency fee, she is still subject to professional rules that will prevent her from disclosing confidences gained in previous defense work for ∆s.
i. Danger of inadvertent breach is NOT considered fatal
ii. They didn’t maintain home offices, files not available to each othe
iii. Had made careers on opposite sides
iv. Per se rule of disqualification for attorney-spouses working at opposing firms

V. Gender, Religion and Race: “Karen Horowitz’s Dilemma” (p. 206)

a. After two years working on a complex civil matter, associate Karen Horowitz is taken off the case.  Blair Thomas, head of litigation, explains that the demographics of the county of venue reveal the population as bigoted (“rednecks”).  Blair fears the jury’s reaction to a female Jewish lawyer could bias it against the client.

b. The matter of local counsel

c. What is a lawyer’s responsibility to take these concerns into account when choosing whether or not to take a case?

Criminal Defense Conflicts
I. Client-Client Conflicts
a. In some cases, clients have argued that the 6th Am right to effective counsel requires that the attorney not be conflicted, making an ethical violation a constitutional issue.  Conversely, arguments have been made that the 6th Am allows waiver of conflict b/c it protects the right to counsel of choice.
b. Holloway v. Arkansas( no need to show harm if ∆ raises conflict between dual representation to judge  to the judge. Legal aid lawyer representing multiple clients.  Lawyer asked for separate counsel and judge didn’t really inquire.  Clients were convicted.  The court said when a lawyer brings a conflict claim, the judge has a duty to investigate and take corrective steps if necessary.

i. RESULT: reversal (nobody has to prove actual bias)

ii. Policy ( better to make sure trial judges do their jobs rather than deal with it at a “retail level” in upper courts

c. [Review:  Counsel actively represented conflicting interest? & actual conflict adversely affected the lawyer’s performance?  ( prejudice presumed.]  Did attorney (i) have an actual conflict (ii) that adversely affected the attorney’s performance?  Cuyler v. Sullivan, U.S. (1980), p244 
i. Facts: Lawyer represented Sullivan and two others indicted for M1.  The lawyers were paid by the two others. Sullivan goes to jail for life (didn’t call other Ds to testify at his trial); other 2 Ds are acquitted; Sullivan claims his lawyers were conflicted.

ii. No conflict was brought to attention of trial judge

iii. Standard: only show they didn’t do something they would have otherwise been free to do, or vise versa.
iv. More favorable to Ds than traditional rule from Strickland v. Washington  ( lawyer must act unreasonably, and absent such conduct, there is reasonable probability of different result (prejudice). *(rarely is the prejudice prong met).
v. Not as favorable to ∆ as Holloway
vi. On remand: Peruto explained his strategy in defending Sullivan; textbook example of conflict affecting his performance.

1. didn’t call other ∆ bc of his duty to other: conflict
2. Lawyer: even with another lawyer, the Δ would have taken the 5th and wouldn’t have testified
3. 3rd Circuit grants the writ: did not have to show “actual prejudice”- i.e., that the case might have turned out differently

vii. Notes:  may not extend outside of multiple defendant representation cases.

d. McConico v. State: lawyer’s use of self defense for ∆ in murder case would conflicts with representing victim’s wife in insurance claim, because policy wouldn’t pay death benefit if victim was aggressor.  Court finds actual conflict between helping ∆ get acquitted and wife get insurance 
e. Griffin v. McNair ( Goldhre’s two clients had conflicting defenses: Smith had alibi, and Griffin also claimed to be innocent bystander.  Eyewitnesses placed both at the scene.  Actual conflict: lawyer for Smith claiming alibi couldn’t exploit inconsistencies in testimony identifying Grifing as shooter

f. Mickens v. Taylor: Holloway only applies if defense lawyer raises conflict.  After Hall died, the same judge who relieved Saunders from representing Hall after Hall’s death then appointed Saunders days later to represent Mickens for killing Hall. Mickens doesn’t know it; he’s convicted and sentenced to death
i. clerk made mistake and Hall’ file to appeal lawyer, who realizes that Micken’s trial lawyer had been Hall’s lawyer

ii. Π argues Holloway ( judge knew about potential conflict and didn’t inquire to see whether  it was there

iii. COURT ( Holloway is limited to situation in which lawyer calls attention of judge to conflict; if lawyer doesn’t do that, judge can assume that lawyer has met duty

1. question of whether Cuyler standard not certified for review

2. SCALIA (majority) dicta( limits Cuyler to concurrent conflicts
iv. 5th circuit refused to follow Scalia dicta and wouldn’t limit Cuyler to concurrent conflicts
g. Campbell v. Rice ( Scalia’s limiting of Hollaway plays itself out here.  State prosecutor tells judge that campbell’s court appointed lawyer is currently under indictment from my office for an unrelated crime.  When asked, lawyer declined to “make any statement at this time.”  Judge fulre dno conflict.  
i. Before Mickens, 9th Cir found this to be Holloway error

ii. After Mickens, 9th cir reverses itself ( although failure to appoint separate counsel or inquire into attorney’s potential conflict is “violation of ∆’s sixth Amendment rights,” it did not establish a Holloway error (which would obviate need to show harm), because defense lawyer did not raise the conflict with the court.
iii. NOTE:  Isn’t silence evidence of conflict??
II. “Murder One, Murder Two” (p241)

a. Facts: 
i. Andy Simon is retained to represent Dash (old drug dealer with record) and Snyder (no record) on M1 charges for murder of Mallen.  Allegedly, Mallen was encroaching on Dash’s drug territory, so Snyder lured him to the school yard and Dash killed him.  
ii. Dash and Snyder claim an alibi, which the attorney does not believe a jury will buy, based upon eyewitness reports placing both at the scene.

iii. Prosecutor (Rand) offers plea deal: both plea to M2 w/ eligibility for parole after 20 years

1. Snyder will do it but not if he has to testify against Dash

2. Dash says he doesn’t want it; acquittal is the only hope of getting out; he’ll never get parole anyway b/c of his record.
3. Prosecutor says both or nothing.
b. Conflict?  Even though the plea is good for Snyder, atty can’t encourage Snyder to offer to testify against Dash (his other client).
i. But since Dash won’t plead and prosecutor wants both or nothing, even if Snyder has another atty, how will it change the outcome?

ii. An independent lawyer would have several options not possible for Simon, though:

1. encourage Snyder to change his mind about testifying against Dash, which Simon cannot do b/c it would be adverse to his other client, and the prosecutor could change her plea.  

2. encourage Snyder to place most of the blame on Dash at trial, which Simon couldn’t allow that strategy.

3. seek bifurcation/separation of the trials, which would create more incentive for the prosecution to settle with Snyder, to save resources.

c. Problem: Can Simon keep either client?
i. If he represents Dash and Snyder testifies against Dash, Simon could end up cross-examining his own former client and have confidential information that he could use to harm Snyder’s credibility.
ii. If he represents Snyder, Simon could cut a deal to testify against Dash using confidential information acquired from Dash.
d. Simon should tell the judge!!
e. NOTE:  prosecutorial conflict: Arising out of former professional activities, Arising out of relationship to defendant, Financial interests and political interests
i. Does it violate prosecutorial discretion to condition one party’s good plea bargain on another party capitulating – to manipulate a deal to create a conflict?  

ii. Recognized as legitimate

III. Defense Disqualification
a. “Murder at the Ball Game” ( Shari Laguardia is found dead at ballpark.  Husband Pete is prime suspect, but nobody can place him at ballpark, no cameras have picked him up, and he hasn’t bothered her in 4 months  He works nights, sleeps during the day, and has no alibi.  He could have gotten the murder weapon at work (weight dropped on her)
i. Juan Potero, short-order cook, is arrested: Motive was to steal purse; he’s a weight-lifter.  Juan hires Lydia to represent him.
ii. Conflict: Virgil (a partner) is current defending husband Pete on minor theft charge
iii. Prosecutor Paul says that Lydia is conflicted
1. Lydia Can’t bring up theory that Pete was the murder
2. Potero will waive the conflict
3. Paul doesn’t wan’t conviction subject to Cuyler v. Sullivan attack
iv. Conflicted: imputation rule ( Virgil and Lydia are one lawyer.  Virgil can’t accuse his own client of murder, which is what this strategy would require
v. NOTE: What if Potero has talked to independent counsel and is prepared to waive under their guidance?
b. Judicials strategy

i. Finality; doesn’t want to see the case again

ii. If there’s a conviction, it could be challenged and federal court might accept habeus argument

iii. Disqualification will prolong the trial, but it might enable conviction to stand
c. Wheat  ( Drug conspiracy charge, 3 Δs, Wheat, Gomez-Barajas and Bravo, to be tried separately.  2 other ∆s take pleas.  Days before Wheat’s trial, he seeks to hire their lawyer; waives right to conflict-free counsel
i. Government opposes because: If Gomez-Barajas’s plea is rejected and he goes to trial, lawyer may have to cross Wheat.

ii. Bravo might be a witness against Wheat and Iredale would have to cross-examine him.
iii. Court refuses to let Iredale represent Wheat

iv. Supreme Court (5-4): defer to the discretion of the district judge who was presented with this situation days before trial.
1. System is concerned with later 6th Amendment claim of ineffective counsel despite waiver.
2. The system has an interest in accuracy in verdicts.
v. Dissent: Conflicts remote and didn’t materialize; Danger of prosecutorial manipulation; Insufficient respect for 6th Amendment.
IV. Disqualification and Reversal 
a. Flanagan v. U.S. ( pretrial orders disqualifying counsel not subject to immediate appeal.  ∆ can raise disqualification order on appeal from conviction.
b. State v. Peeler (CT)( erroneous disqualification requires automatic reversal
c. Rodriguez v. Chandler (7th Cir) ( question is open: adverse effect test of Sullivan and Mickens ( doesn’t have to be enough to undermine confidence in outcome, but must be enough to show ∆’s representation suffered a setback.
d. Disqualification of prosecutor is subject to interlocutory appeal: no appeal otherwise, because can’t appeal acquittal
e. U.S. v. Gonzalez-Lopez, U.S., p262 ( lawyer had committed MO ethics rule violation, and couldn’t even appear for the trial.

i. Error ( denying ∆ counsel of choice for no reason

ii. SCALIA ( right to counsel of choice means just that.  We won’t require anything else 

iii. ALITO (dissent) ( need to show something else besides the fact that you chose this person
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CONFLICTS IN The civil Context

I. The civil Context 
a. No 6th Amendment
b. Due Process Clause has little import

c. “Will You Represent us Both” (p271):

i. Facts: 2 employees—Miguel Nunez (Hispanic) & William Joseph (African-American) are passed over for promotion in favor of a white colleague w/ less experience.  They can’t find another lawyer who wants the case b/c little possibility of lucrative class action and fee-shifting only occurs if victorious.  Sheila wants to represent them both.  Can she?
ii. Potential conflict—only 1 prize (the job), so a single lawyer can’t fight for that prize for both clients.

1. Perhaps the remedy is not the job, though; perhaps it’s money damages.  Need to research the substantive law (Title VII).

2. What else can be argued for both that disadvantages neither of them?  They both have an interest in a promotion policy that is non-discriminatory and consistent with the law.  They could seek declaratory judgment re: the discriminatory criteria and an injunction against using the criteria.
3. Could also seek declaratory judgment that the position is re-available b/c promotion of white colleague was illegal.

4. A different resolution could involve bifurcating the liability and damages phases so that two attorneys could represent them during the damages phase, when a conflict is possible.
5. R1.2(c) allows an attorney to limit the scope of her representation so long as the limitation is reasonable and the client consents.

d. Taylor-Cherry Case (“reasonable under the circumstance” ( piece of the case you’re doing is not so circumscribed that you can’t do a good job for the client
i. agreeing to declaratory judgment action
ii. judgment is of equal benefit to both of them
iii. remedies: declaration that the job is vacant, adopt a legal promotion process
iv. Client gives informed consent
e. Fiandaca v. Cunningham, (1st 1987), p272. ( atty may not simultaneously represent the interests of two conflicting clients: NHLA was class counsel for plaintiffs in two class actions—female prisoners not getting adequate protections (Fiandaca class) and students at Laconia State School challenging conditions at the school (Garrity class).  The state extended a settlement offer to establish a prison facility at the school, but NHLA rejected the offer b/c the solution was against the interests of the Garrity class.  The state moved to disqualify NHLA for conflict of interest
i. Notes:
1. Is this a R1.7(a)(1) or (a)(2) conflict?  Since not a direct conflict, it is not (a)(1).  But NHLA’s representation of Garrity does materially limit its responsibilities to Fiandaca, so an (a)(2) conflict, because NHLA cannot objectively advise Fiandaca about the option to place the women’s facility at the school.
2. The court allowed opposing counsel to raise the conflict, which is not always the case for civil matters.  Theory of 1st circuit—ethics violations are so important that they should be brought to the attention of the court, regardless of by whom.
3. The appellate court did not vacate NHLA’s victory b/c the conflict did not necessarily taint the verdict, only the remedy.  Even re: the remedy, the judge said that he would not grant the conflicted remedy.  But, consider that a different atty could argue for the remedy and change the judge’s mind.
4. Imputed conflict:  Client conflicts are imputed throughout a firm, but personal conflicts are not, per exception in R1.10(a)(1)—
a. Rule 1.10 “(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless 
i. (1) the prohibition is based on a personal interest of the disqualified lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm...”
b. Note: Default rule that can be overcome by informed consent (in retainer agreement).
ii. Holding – NHLA must be disqualified, b/c they were simultaneously representing the interests of two conflicting clients.  Doesn’t matter whether a settlement wouldn’t have happened anyway.  There’s no evidence to support the theory that the state intentionally created the conflict.  
iii. Violates rule 1.7(a)(2): attys can’t accurately advise the Fiaddaca class b/c of responsibilities to the Garrity class.
iv. Result ( 1st Cir sends the case back on the issue of remedy with new counsel; Slices up the verdict and remedy litigation
II. Transactional Work
a. Unrelated matters 
b. Although an attorney may be able to represent both sides in a transaction, given full disclosure and informed consent, a factfinder may find that it is inappropriate to represent both parties when their interests diverge.  Simpson v. James, 5th Cir. (1990), p289:
i. Facts:  Law firm represented both the buyers and sellers in a transaction to sell catfish restaurant business.  Mrs. Simpson, who owned the restaurants, went to Ed Oliver, who had been her and her late husband’s atty for quite some time; Oliver helped her sell the restaurant to Tide Creek.  When Tide Creek had trouble paying the notes, David James (Oliver’s partner) restructured the note between Simpson and Tide Creek; doesn’t suggest accelerated debt.  Tide Creek went bankrupt, and Simpson sued Oliver, James, and their firm
ii. Holding:  James and Oliver acted negligently, did not adequately protect Simpson in this transaction.
iii. Reasoning:  
1. An attorney cannot vie for the best deal for both sides in the deal.
2. Restructuring a note is also a zero-sum deal (any gain on one side will equal the loss on the other side)
iv. Notes:
1. Why does the conflict matter?  If negligent ( malpractice, regardless of conflict.  If not negligent ( not malpractice, regardless of conflict.
a.  Perhaps the conflict contributed to the negligence.  Oliver and James were not free to try and get everything, because they had two clients with diverse interests.
2. Conflict was burden shifting:  In order for a client to get money in a civil suit, he must prove harm.  Absent a conflict, it doesn’t look like malpractice.  However, b/c there’s a conflict, it looks more like malpractice (presumption of harm); attorneys must show it’s not!
3. Usually, failing to avoid a conflict does not incur liability for damages.
III. Consent and Waiver (p293)
a. Difference in theory, but not much in practice
b. Waiver is equivalent to estoppel ( you haven’t done anything, so you’ve given up you’re right to object (or you may have overtly waived)

c. Consent ( prospective agreement 

i. Rule 1.7(b):  Nothwithstanding a conflict under (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

d. In practice: the courts toss around the words interchangeably; doesn’t matter how you get there

e. Advanced consents ( use it when you still have leverage not to take the case

i. Scopes vary: broadest is for client to agree that firm may be opposed to him in matter in which confidential information is not at risk, and to oppose you in matters after no longer representing even if confidential information is at stake

ii. getting broader; authorities have been recognizing that clients are having lawyers negotiate their advanced consents for them (see commentary to rule 1.7 recognizing that sophisticated clients can give blanket consents)
iii. Advocate a position in court in matter in which you are not involved, but you are adverse to our position
iv. Conflict rules we’re studying are default rules.  Baseline is not inherently right.  Client and lawyer are free to contract around them, and the more sophisticated the client, the more likely a court is to accept such contracting.  Ironically, large clients (e.g., GE) have exercised power to demand more restrictions than the default rule.
SUCCESSIVE CONFLICTS

I. Successive conflicts
a. What are the legitimate interests of the former client?

b. remember that litigation is nonconsensual ( successive conflicts rarely occurs outside the context of litigation

c. Can firm A sue former client ( always maybe
i. NO: must protect and respect certain interests of former client

ii. YES: there could be a host of matters in which former client has no legitimate interest in excluding you from later representation that is adverse to it (not enough to say they don’t like it)
d. Policy: Powerful clients would hire the best law firms once, and thereby immobilize them against ever showing adverse to them without permission
i. Consequences to other clients’ choice of lawyers would be draconian
ii. Consequences to lawyers’ career prospects and choice of clients would be forbidding

II. Legitimate expectations

a. Confidentiality: 

i. Old client has interest in not seeing information used against it.  

ii. New client interest in using all available information to its own advantage; we don’t recognize this new client interest
b. Trust and confidence of attorney client relationship

i. Clients need to be comfortable with lawyer so as to be forthcoming

ii. Clients believe and law must promise that lawyers cannot later be in a position adverse to them in which the lawyer could use the information against them

c. Protecting lawyer’s work against attack by another lawyer

i. Lawyer could not seek to rescind a contract on behalf of one client that he wrote on behalf of a former client

ii. Ensures the value and quality of what the lawyer is hired to produced 

iii. Rule 1.9, comment [1]: “ [A] lawyer could not properly seek to rescind on behalf of a new client a contract drafted on behalf of former client.”

d. Policy factors embedded into the rules

i. Allow clients to have access to lawyers

ii. Allow lawyers have a pool of potential clients

iii. Interests of clients in assurance that lawyer won’t later divulge their relationship
III. Rules

LATERALS
a. Rule 1.9(a):  A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.

b. Rule 1.9(b):  A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client
i. (1) whose interests are materially adverse to that person; and
ii. (2) about whom the lawyer had acquired information protected by Rules 1.6 [“Confidentiality of Information”] and 1.9(c) that is material to the matter; 
iii. unless the former client gives informed consent, confirmed in writing.
c. Rule 1.9(c):  A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter:
i. (1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or
ii. (2) reveal information relating to the representation except as these Rules would permit or require with respect to a client.
d. Rule 1.10(a): Imputation of Conflicts rule:  While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.

i. Note: 1.8 (not doing business transactions with clients) has its own imputation rule built in)
ii. This rule was established back when firms were generally much smaller.

IV. Substantial Relationship Test  and Analytica:
a. Rule 1.9(a):  A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which the person’s interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.  [presumption that confidential information was obtained and will be used].

b. Analytica: atty has a conflict if a second matter has a substantial relationship factually to a first matter, and atty has switched sides
i. Facts – Malec was an employee of NPD – he hired law S&F to help w/a stock transfer.  Malec later left NPD for Analytica, and Analytica hired S&F to sue NPD for antitrust.
ii. Holding – S&F must be disqualified – the two representations were substantially related factually.  Data that NPD supplied S&F about profits, sales, etc. in the first action could play a key role in the antitrust suit against NPD.

iii. NOTE:  NPD was never directly a client (Malec was client)

iv. In the first action, S&F were the only lawyers involved, they acted as the lawyers for the deal, generally – they were pursuing the combined interests of Malec and NPD.

v. Once you get past the “who is the former client” Q, the “substantial relationship” test applies.
vi. Judge Weinfeld in TC Theater Corp (p314) articulated modern version of the test (antecedents in fiduciary duty law involving non-lawyers)

c. Kerr McGee case (cited in Analytica) ( Kerr McGee was a member of a trade association.  K&E, in the course of representing the association, got info from the members (for example, to help w/lobbying)..  K&E represented Westinghouse in an antitrust suit against Kerr McGee.  Kerr moved to disqualify, and the court agreed.

d. You need fluidity in identifying client status in order to apply a Rule like 1.9.
e. TEST ( What would a prudent lawyer learn and want to know?

i. Don’t interrogate lawyers about what they actually know
ii. Judge uses this question as a proxy

f. Problems with the test
i. false positives

ii. false negatives

iii. Is it too restrictive (large firms combined with imputation)?

iv. Tactial “abuse “ of rule and elimination of interlocutory appeals:

(1) Party will often show judge information ex parte in order to identify particular documents that could be used against them 

(2) trial court is last resort; no interlocutory appeals

v. law firms changing sides vs. lawyers changing sides
V. How far does a relationship carry?
a. “Do I Still Owe the Record Store?” (p310):  Lawyer helps record store owner (Wallace) register trade name, write lease, get financing, incorporate the store, etc.  Potential conflicts emerge six months later.
i. Can lawyer represent landlord against owner for selling DVDs when lease only allows for sales of CDs, tapes, records and related problems?

(1) NO ( lease was heart of their prior legal work.  Case will turn on definition of “related products”

(2) assume that lawyer would have confidential information about what term was intended to mean

(3) Lawyer would be in position of destroying value of former work problem

ii. Can lawyer represent community group that wants to divert bus traffic away from the street, reducing foot traffic in front of store 

(1) YES ( This does not relate to anything lawyer did
(2) Would harm interests of client, but fact that the client doesn’t like it is not enough; needs to be violation of legit legal interests

(3) Loyalty issues:  researched and persuaded him to go to a certain spot.  Is changing the bus route that influenced her advice to client disloyal?

iii. Can she represent competitor who wants to open same kind of store across the street from former client?

(1) Loyalty ( she knows Wallace’s business strategy, so she’s in a better position to advise competitor than any other lawyer

b. Ameritrans ( PA court held that Pepper Hamilton couldn’t negotiate labor contracts for competitors with different unions, because they knew how much Ameritrans paid for labor costs, which were central in calibrating the pricing of products (case has never been adopted anywhere else)

c. Rule 1.7 comment [6]: “[S]imultaneous representation in unrelated matters of clients whose interests are only economically adverse, such as representation of competing economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require consent of the respective clients.”  But see ABKCO Music, Inc. v. Harrisongs Music, Ltd., p76 (a former manager of the Beatles was found to have violated his fiduciary duty as an agent when he used confidential information to compete against his former principal).
d. “Divorce and Default”  (  Clarissa negotiates divorce settlement for owner of Slipshod.  Two years later, her partner shows up to represent Wumco, who is threatening to accelerate debt, which would drive them into bankruptcy.
i. This isn’t a divorce; it’s a foreclosure
ii. BUT Relevant information is the same

iii. In terms of interests, court might consider Patrick and slipshod the same, not make a distinction between business and owner for these purposes

VI. “Hot Potato Doctrine”
a. RULE: USDJ Ann Aldrich, says a lawyer cannot fire a client (drop it “like a hot potato”) to enjoy the greater freedom of the former client conflict rules.

i. Courts will often consider the client fired a current conflict, so as not to let lawyers out of stricter current client rules

ii. Example: C1 wants to sue C2.  C1 is major, and C2 is marginal; can’t drop C2 even if tempted to do so.  C1 may be a new client; can’t fire C2 to take C1

iii. Client’s legitimate interest in continuity of service to conclusion of the retainer (scope of work!)

b. Conflicts rules are less protective of former clients than they are of current ones, particularly with regard to loyalty duties.

i. Current client:  acting adversely to current client is forbidden on any matter, even if unrelated to work for the client.

ii. Former client:  lawyer is forbidden to act adversely to former client on substantially related matters.

c. If you want to accept a matter, the doctrine will be more forgiving than if you want to accept a client who is not a current client

d. Client M&A: if a current client acquires the counterparty in a transaction and you can’t get consent, courts will sometimes let you withdraw from one of the matters

e. Opposed to ∆, but by operation of law, another client is substituted to D∆(e.g., if D was an insurance company that failed), may have to drop one
f. Picker v. Varian ( Jones Day wanted to acquire a small patent boutique in Chicago.  Jones Day was representing Picker against Variant, and Boutique was representing Variant on patent matters in CA
i. New entity would be representing Variant in CA while opposing it in matter against Picker

ii. Varian wouldn’t consent, so Boutique dropped Varian

iii. Gillers ( there’s no economic reason not to agree to this; maybe Varian wanted to get Jones Day off Picker to get a better settlement

iv. Judge Altdridge ( can’t drop a client like a “hot potato” for a more lucrative event

v. Maybe court should have argued that court should have denied disqualification motion unless Variant could prove harms

vi. Federal Cir affirmed 2:1

VII. Lateral (or Migratory) lawyers – (Screening)
a. Rules:

i. Majority Rule—presumption of shared confidences with new firm is irrebuttable
(1) Substantial relationship between former and current matters (and material adversity)?  If so, go to step 2.  If not, new representation is fine.

(2) Has atty rebutted the presumption that he obtained confidential information during his former representation
?  If so, new representation is fine.  If not, then new representation is not allowed/new firm is d/qed (unless consent).

ii. Minority Rule (Cromley v. Board of Ed., 7th Cir. (1994), p331)—presumption of shared confidences is rebuttable
(1) Substantial relationship between former and current matters?  If so, go to step 2.  If not, new representation is fine.
(2) Has atty rebutted the presumption that he obtained confidential information during his former representation?  If so, new representation is fine.  If not, go to step 3.
(3) Has atty rebutted the presumption of shared confidences with respect to new client by showing effective screening?  If so, new representation is fine.  If not, d/q’n (unless consent).

iii. Restatement § 124(2)—allows rebutting of presumption via screening
(1) Imputation does not require disqualification “when there is no substantial risk that confidential information of the former client will be used with material adverse effect on the former client because:

(a) [insignificant material--] any confidential client information communicated to the personally prohibited lawyer is unlikely to be significant in the subsequent matter;

(b) [screening--] the personally prohibited lawyer is subject to screening measures adequate to eliminate participation by that lawyer in the representation; and
(c) [notice of screening--] timely and adequate notice of the screening has been provided to all affected clients.
iv. N.Y. Rule (similar to RST 124) (Kassis v. Teachers’ Ins. & Annuity Assn., (1999), p337:  
(1) Substantial relationship between former and current matters?  If so, go to step 2.  If not, new representation is fine.

(2) Has atty rebutted the presumption that he obtained confidential information during his former representation?  If so, new representation is fine.  If not, go to step 3.

(3) Has atty rebutted the presumption of shared confidences with respect to new client by showing effective screening and that the lawyer’s info is “unlikely to be significant or material”?  If so, new representation is fine.  If not, d/q’n of firm. 

v. ABA Model Rule 1.10(a)(2) (allows screening as of 2009 and requires notice as a comfort to former client)
(i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom;

(ii) written notice is promptly given to any affected former client to enable the former client to ascertain compliance with the provisions of this Rule, which shall include a description of the screening procedures employed; a statement of the firm's and of the screened lawyer's compliance with these Rules; a statement that review may be available before a tribunal; and an agreement by the firm to respond promptly to any written inquiries or objections by the former client about the screening procedures; and

(iii) certifications of compliance with these Rules and with the screening procedures are provided to the former client by the screened lawyer and by a partner of the firm, at reasonable intervals upon the former client's written request and upon termination of the screening procedures.
b. Policy concerns

i. Lawyer mobility (Absent consent of new firm and allowability of screening, the lateral’s work history would travel with him and contagiously infect a new firm, giving firm’s a pause when looking to hire someone.)
ii. Client trust (not just violated by intentional revelation of confidential information but casual or accidental revelation)
c. Cromley v. Board of Education: conflicts from atty X might not be imputed to his new firm, in jurisdictions that allow firms to conduct screening.  Weiner represents Cromley in civil rights suit (freedom of speech claim; said she was fired for complaining to state agency about sexual misconduct of a coworker).  Weiner drops Cromley and joins firm B as a partner

i. Holding – Substantial relationship test is met – was clearly the same matter – and P’s atty had confidences from her.  However, firm B effectively screened to block the disclosure of P’s confidences.  So, firm B cannot be disqualified from representing P’s opponent.  

ii. NOT a “hot potato” case
iii. What about the fact that Weiner is negotiating for partnership at client’s adverse law firm?

iv. Weiner can’t personally represent the Board in the Cromley matter 

d. Silver Chrysler ( Lawyer works at Kelly Drye and starts a new firm and sues Silver Chrysler (client of Kelly Drye)

i. Lawyer never worked on Silver Chrysler matters (diff from Cromley)
ii. His conflict was only as a result of relationship to other lawyers

e. The formula for the migratory atty issue has two presumptions

i. Presumption #1 (putting burden on atty): The lawyer has had access to the client’s confidential information.  (Illustrated by the Silver Chrysler case, p. 370).

(1) but the presumption is rebuttable.  presenting billing records saying you didn’t work on the matter; can testify under oath that you didn’t work on it; can use an affidavit.

(2)  Young associates are likely to move from place to place, and irebuttability would severely stymie young lawyer mobility.  
ii. Presumption #2: If you have confidential information, you will share this information with your new firm.  You will infect your new firm.

(1) Here, presump. was that all attys at firm B were Weiner, knew what he knew.

(2) interest in the client’s comfort level.  Client should not have to wonder whether atty is sharing her confidential info with his new firm.   
(3) Screening mechanisms may be used to rebut it.  something to give  court confidence than nothing atty knows will infect firm B attys.  

f. NY Code does not recognize screening

i. Nonetheless, NY Court of Appeals will allow screening of lateral lawyer if lawyer’s information is unlikely to be significant or material

ii. Won’t allow screening Weiner, but Smith, who just assisted Weiner with some research on a small procedural aspect, can be screened

g. Cases/Hypos:
i. “You don’t know anything” (p329):  Sherry Lakoff leaves PRIM, where she repped AxiMart in a mix of matters, for CCC.  An employee of AxiMartin (who came aboard after Lakoff left PRIM) retains CCC to rep her against AxiMart in gender discrimination case.
(1) Look to Rule 1.9.  (i) Are matters substantially related and materially adverse?  Yes.  (ii) Does atty have confidential information?  Yes, probably is aware of employment data, salary info, hiring practices, employment history, etc.  (iii) So, in Illinois, follow the minority/Cromlee rule—Was screening sufficient to rebut the presumption of shared confidences at new firm?
(2) Notes:  What about the fact that Lakoff wasn’t repping AM when the employee’s situation arose?  Lakoff will probably still have relevant information about AM’s defense strategy (“playbook” information-p316).  Secondly, the client may be disincentivized from hiring a firm that uses a former attorney against it.
ii. Assume former lawyer has been excluded, will a screen work for CCC?  Under the model rules, they would need consent from former client; growing minority of jurisdictions allow a screen

GOVERNMENT SERVICE AND THE REVOLVING DOOR
I. Rule 1.11 
(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee
 of the government: 

(1) is subject to Rule 1.9(c)
; and 

(2) shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation. 

(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless: 

(1) (1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

(2) (2) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with provisions of this rule. 

(c) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person.

- As used in this Rule, the term "confidential government information" means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom. 
(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee:

(1) is subject to Rules 1.7 and 1.9; and

(2) shall not:

(i) participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or

(ii) negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).

(e) As used in this Rule, the term "matter" includes: 
(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and 

(2) any other matter covered by the conflict of interest rules of the appropriate government agency. 
(f) Rule 1.11 in Practice 
(1) A lawyer not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation.

1. FDA, DOJ or other agency can consent to lawyer working on a matter in which lawyer worked substantially

2. Will not work when confidential governmental information about other party was in play

(2) Screening allowed under 1.11(b); must keep DQ lawyer away from fee
1. : better image, no motive to violate screen

2. But it’s a fig leaf ( can just increase bonus at end of yewar

(3) Subsection (c): can’t use confidential info obtained in investigation against subject of investigation in private practice (GM)

II. The Revolving Door
(a) Policy against:
(1) We don’t want lawyers making decisions in government to enhance their post-government appeal to private employers (see GM v. City of N.Y.).
(2) Government employees often have access to information that they otherwise would not and could use such powerful information to an unfair advantage.
(b) Policy in favor:  
(1) We want lawyers to go into government services without fear that they won’t be able to find work when they leave.  If consent and screening were not allowed, firms wouldn’t hire former government lawyers because of concerns about imputation of conflicts.
(c) Armstrong v. McAlpin, (2d Cir. 1980), p344: Altman worked for 9 years at SEC; supervised investigation of McAlpin and his companies
(1) Armstrong is named receiver of Capital Growth (to get  back as much $ as he can), which McAlpin allegedly looted.  Hires the Gordon firm as counsel although Altman, was recently hired by Gordon.
(2) Altman is screened from any work on the matter.
(3) Court said firm can’t do work despite screening.  Circuit reversed this en banc and said Altman can be screened
(4) NOTE: Altman’s conflict: Armstrong already has the SEC files (not confidentiality problem); BUT Don’t want government lawyers determining their office’s agenda with an eye on post-departure careers and what will make them valuable in the marketplace.
(d) GM v. City of NY:  Raycraft worked for DOJ, supervised investigation of GM under antitrust law violations re city busses, returns to Cadwalader

(1) NYC wants to hire Raycraft to pursue bus antirtust case against GM;  DOJ didn’t object to Raycraft serving NYC; NYC argues that he’s not switching sides, so what’s the difference?

(2) 2 concerns

1. Government lawyer agenda setting for self-advancement (taylor investigations to get info valuable for future practie

2. While in government, Reycraft had access to GM info.  He can now exploit that info for a private client in his private practice.

(3) See Rule 1.11(c)

(4) NOTE: GM may have been willing to share info to fend of antitrust information

(e) Armstrong different from GM?
(1) No threat to info bc Armstrong already had the SEC files so he knew what Altman knew.

(2) Altman screened.  Screening was not a solution in GM bc the city wanted Reycraft himself and not the firm.
III. “Investigating Landlords” (p343) ( definition of “Matter” under 1.11(e)
(1) With city counsel, Cynthia Chen investigates landlord misconduct and drafts a statute.  She then returns to a firm.  Can she now represent a landlord suing a tenant or a tenant suing a landlord under the statute?
(2) Depends on the definition of matter under subsection (e)

(b) If this is a matter related to her work for the city, she’ll have to get clearance from city

(c) NOT the same matter ( Doesn’t involved same fact; Investigating landlords but not this landlord

(d) Policy reasons not to view litigation in same light as investigation: would greatly limit her work if she couldn’t defend anybody under this statute.  She would never be willing to work for city and give up all that income

(e) 1.9(a): In representing landlord, she wants to attack the statute as being invalid, but rule forbids disparaging you’re old work

(f) Matter does NOT INCLUDE drafting or rule making

Ethics in Advocacy

I.  The Big questions
a. What may/must a trial lawyer do for a litigant?

i. What does it mean to be a lawyer?

ii. What does it mean to have an adversarial system?

b. Most popular questions are for criminal accused
c. The importance of truth:
i. In lawyer’s eye trial is not really a search for truth

ii. Truth is an important, but not sole objective, of the rules of evidence and testimony

iii. High burdens of proof produce false positives and false negatives

iv. It’s the court’s job (not the lawyer’s) to get to the truth.  

v. The lawyer’s job is to win (or to lose as little as possible)

vi. Don’t denigrate importance of truth, but be realistic about it

d. Balancing act: Protecting client confidences vs. Protecting tribunal from falseness

i. What about value of protecting the lawyer from becoming a part of client’s deception??
II. Four Views of Adversary Justice  (p358)
a. Anthony Trollope
b. Rifkind’s view: Captures the dominant view of litigators very well.  Truth is not necessarily the goal of a trial.  The point of a trial is to resolve a controversy, by the principled application of the rules of the game.

c. Marvin Frankel: Takes a less optimistic view than Rifkind.  Many attys subvert the law by blocking the way to the truth.

i. Murray Schwartz: Probably believes the rules should be changed even more than Frankel does, especially in civil cases.  He’s willing to refashion the adversary system to encourage discovery of truth.

ii. Milner Ball: Sees the trial as a performance, says the atty is producing a play.  He believes that, w/in some limits, there’s an enormous amount of discretion in how the story is told –and that’s ok, b/c truth is not an entity we dig for, truth is performed.

d. Robert (Bob) Post:  Asks why people distrust attys, suggests that one reason for distrust is that attys pretend to be what they’re not, just like actors – but everyone knows when actors are acting.  

i. Attys fake sincerity, and when people do that we don’t like it.

ii. He says we know intuitively that we pretend to be what we’re not – we are our performances, which is scary.  We dislike attys b/c they float that scary idea home.

e. So why don’t people like lawyers?
i. Gillers says that overwhelmingly, decisions turn on issues of fact rather than law.

ii. If you get past the summary judgment issue, the facts will pretty much be determinative.  When we think about it that way, doesn’t what trial attys do (i.e., misrepresent or hide facts) seem worse?

iii. From Rifkind’s point of view, misrep. is fine, b/c the point of a trial is to resolve the dispute.  Frankel, by contrast, thinks it happens more than we should tolerate.

III. “Which System is Better” (p. 371)

a. Writing on a clean slate, a new nation is considering either the US modified adversary civil dispute system or a cooperative system which is nearly the same but obligates all lawyers to share all factual and legal information (no work-product privilege), although it would retain the attorney-client privilege.
b. Why should the new nation not choose the cooperative system?
i. Even though a-c privilege remains, clients may not tell lawyers everything in such a system.  (Why do we care about a client who holds back information intending to frustrate the system?)
ii. Lawyers will not do serious investigations due to fear that they will uncover things they have to turn over.  (But they may also fail to discover things that will benefit their clients.)
iii. Enforcement problem:  Lawyers will violate the rules. They won’t share even if they’re supposed to under the coop system rules.  (But this is true for the discovery system, too).
iv. Current system respects the autonomy of the litigant.
v. Although we may think the adversarial system gives a client an advantage, this may not be so if the opponent has more money and more information.

c. Are lawyers the best group to ask this question?
i. We have an interest in disputes
ii. Addressing disputes is part of our inventory for which we are richly paid (in money and intellectual satisfaction).
IV. Rule 3.3 (2003 version) (NY rule is substantially the same, except subsection (c))
(a) A lawyer shall not knowingly
:

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material
 fact or law previously made to the tribunal by the lawyer;

[* Can’t say things that are false or that you don’t know for a fact to be true.]
(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel
; or

(3) offer evidence that the lawyer knows to be false.
  If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.  A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.
 
[NOTE: preventing death is an option, but false evidence is mandatory?  What does this say about rules?
NOTE:  You don’t have to know a witness is going to lie; you just have to believe it to keep it off the stand]
(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonably remedial measures, including, if necessary, disclosure to the tribunal. 

[-  “a person” is anybody who might intend to do something: a friend, relative of a party
-  “fraudulent conduct” means destroying documents, bribing jurors, threatening jurors/witnesses, forging documents

-  Duty arises from anything past, ongoing or prospective]
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding,
 and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6. 

i. Trumps duty of confidentiality!!

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse. 

b. NOTE: P. 358:  Clinton’s lawyer has to write a letter in Paula Jones proceeding correcting an affidavit by Monica Lewinsky denying a sexual relationship with President Clinton

V. Narrative Method and NY Law
a. ABA Model Disciplinary Rule:  DR 7-102 (B) 
i. NOTE:  NY does not buy into overriding confidentiality

ii. “(B) A lawyer who receives information clearly establishing that:

1. “The client has, in the course of the representation, perpetrated a fraud upon a person or tribunal shall promptly call upon the client to rectify the same, and if the client refuses or is unable to do so, the lawyer shall reveal the fraud to the affected person or tribunal, except when the information is protected as a confidence or secret.

2. “A person other than the client has perpetrated a fraud upon a tribunal shall reveal the fraud to the tribunal.”
b. Problem for NY lawyers ( what do you do when the client lies?

i. Can’t argue the truth of testimony

ii. Can’t withdraw in the middle of trial

iii. If you ignore, it’ll be obvious to everyone you don’t believe it

c. Narrative Method: 

i. Use If Client wants to use self defense in murder case that lawyer knows is false: Client has a right to testify, but Lawyer can’t aid perjury
ii. Let client testify in a narrative: “Mr. Smith did you want to make a statement?” or “What happened next?”

iii. Don’t tell the judge that client is lying AND don’t argue in summation
iv. Theory: Lawyer doesn’t become a party by eliciting false answer, nor does he argue the testimony of client

d. QUESTION:  No Constitutional right to testify falsely.  Why isn’t answer to anticipated perjury not to call the client?  

i. Maybe lawyer didn’t really know

ii. BUT isn’t lack of arguing testimony to jury detrimental to client? If you don’t really know, you could call client and proceed in ordinary fashion

e. This is a “half a loaf solution”.  The client gets to tell his narrative but does not receive his lawyer’s full support.
f. Do we want to impose obligation on lawyer to reveal the lie if he finds out client is lying after the fact?

i. ABA rules make you inform the court ( 3.3(a)(3)
ii. NY says confidentiality trumps

g. Dissuading a client from committing perjury by threatening to withdrawal is not ineffective assistance of counsel under the 6th Am.  Nix v. Whiteside, U.S. (1986), p381
i. Facts:  D wanted to say he’d seen the victim with a gun.  D’s atty wouldn’t go along w/the perjury – told D he couldn’t testify falsely, and if he did atty would advise the ct and seek to withdraw.  D testified truthfully, but was convicted.  D said he’d been deprived of a fair trial.
ii. Holding [Berger]:  It’s a generally accepted principle that atty can’t help a client violate the law.  Thus, atty conduct was ok under 6th A: atty simply dissuaded D from committing perjury
1. Whiteside has to prove that (1) Robinson’s performance was Const ineffective and (2) Whiteside was affected by defective performance

2. No right to perjury, so no const. violatin
iii. Concur [Blackmun]:  We don’t need to look at the behavior of counsel here, b/c there was no prejudice to a fair trial in this case – the trial’s result was reliable. how we want counsel to behave is not a const. Q – it’s up to the states to decide that.
iv. NOTE: Odd way for SC to hold that there was no ineffective assistance of counsel.  Could’ve taken Blackmun’s route and said it wasn’t effective simply b/c there was no prejudice, BUT BERGER wanted to rebut Monroe, so he took a detour to say conduct was fine.
h.  Monroe article: “The three Hardest Questions” If you can’t dissuade accused from lying, you should call your client and proceed in the ordinary way. Elicit false testimony and argue it
i. NO STATE HAS ADOPTED THAT POSITION

ii. Article forced a real discussion

VI. Perjury and the Client
a.  “Anatomy of a Murder”/“The Lecture” (p394) Jimmy Stewart (Biegler) has to defend Lieutenant Manion, who killed the man who raped his wife.  Killed the man an hour after the crime, not in self defense and no danger to his wife.  No legal justification, so he would need an excuse as a defense.  Pleads temporary insanity.  Biegler leads him to that
i. Arguments for impropriety:  B avoided direct questions that would have given him knowledge that would have made an insanity defense impossible.  So, B consciously avoided knowledge that would have disallowed him from using the defense.  B should have asked, “When you shot Quill, what were you thinking?”
ii. Benign interpretations: 

1. B’s just informing M of the law to let his client know his defenses and options.  

2. Just b/c B leads M to the excuse, it doesn’t mean that the insanity defense is false.

3. Maybe it’s encouraging a client to tell you a truth he might otherwise be ashamed of.
b. Consequences:  Denying yourself information will lead to sanctions in criminal court or charges of malpractice in the civil context b/c information is the key to mounting the best defense and responding to the opponent’s side.

i. Tip: Assume clients are holding back.  Build trust to obtain information.

c. “The Verdict”  Preparing the witness for trial; nothing improper about preparing a witness to appear in front of a jury
d. Most lawyers defend people by telling a story

i. Healthy minority that is uncomfortable with it

ii. Inclined to defend criminal accused – case brought by the state

iii. People in the lay audience will defend lieutenant
e. LA Law: Kuzak is representing client of Hirschberg.  Hirschberg died, but left the client Cooper with the idea that there was one way to win.  Client Cooper hit woman with car: one unreliable eye-witness who identifies paralegal at the table as ∆ and blurry video tape.  In order to find him guilty, they have to prove he was driving the car

i. Registration of car that hit woman was the aunt’s car

ii. ∆ wants to say that he was with his aunt at the beach all afternoon

iii. Kuzak crafts defense that makes this perjury unnecessary; create reasonable doubt that others with access to keys could drive car (introducing true fact to perpetuate inference he knows is false)

iv. On the stand, Aunt lies and says Cooper was with her all afternoon

v. In chambers, Kuzak asks to be removed and Judge orders him back into courtroom.  
vi. Kuzak withdraws, held in contempt of court.

f. NOTE: Judge doesn’t want to deal with this; standard for reporting perjury is actual knowledge; client has to confess to you
i. Client can deny, and you’ll have to rely on lawyer’s claim of knowledge; May create ancillary litigation within a litigation

ii. Judges are bureaucrats; they’ll have to move the institution 
VII. Monroe Freedman’s “The Trialemma”  
a. Imagines realistic fact patterns to support the rule he wants to embrace.  

b. The three rules can’t coexist
i. Competence ( you must learn the facts.  You’ll be sandbagged if you don’t know the facts.
ii. Confidentiality (  what you tell me stays between us unless and until we can use it
iii. Duty of Candor ( be honest to the court

iv. If you know, you have to either breach confidentiality or violate duty of candor.  Otherwise you’ll have to sacrifice competence ( avoid facts to avoid breaching confidentiality or candor

c. Relatives lying ( Lawyer who knows witness is lying because of confidential information would have to breach confidentiality to show it’s false.  Monroe: the duty of confidentiality extends to relatives

d. Problem: How far does the duty of confidentiality?  

i. He’d have to draw an arbitrary line about how far to go.

ii. Frankfurter said, “If you can’t be fair, be arbitrary.”  

e. If you sacrifice competence, you just learn what the state’s proof is likely to show

f. NOTE: nobody has adopted Monroe’s position at judicial level.  He will say trial lawyers agree with him.  Gillers things this is an incomplete and ultimately unpersuasive argument.
VIII. What is a lie?
a. Perjury (p407):  a willfully false statement, under oath, regarding facts material to the hearing.
b. ABA MR 8.4 Misconduct
i. It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.
c. Can the literal truth be a lie?
i. Romance of Annie and Bill: Annie is writing a paper.  Bill goes for ice cream and winds up going back to Janna’s place.  Annie has been calling Bill and not getting an answer.  Annie asks Bill if he went out.  He says he didn’t hear the phone; he might have been in the shower (he did take a shower).  Bill says he watched the practice and went to bed (which is what he did at Janna’s).
1. Annie found out the truth later on.  Bill told her if she asked the question directly, he would have told her the truth and not denied it.

2. Did Bill lie?  Everything he said was literally true

d. Rule:  The questioner has the burden of asking the right questions.  Bronston v. United States, U.S. (1973) (p. 407):  Bronston says he does not have any bank accounts in Swiss banks.  When asked had he ever, he said the company had an account there for about 6 months.  He said he never had any nominees who have or had accounts in Swiss banks.
i. The answer was literally true, but didn’t answer the question.  Thus, the questioner was on notice that the question remained unanswered.
ii. B was indicted for perjury on the grounds he didn’t answer truthfully.
iii. Supreme Court reversed the unanimous conviction for perjury.  Burger said it was the job of the questioner to pin down evasive clients.
iv. But  responsive and categorical answers intended to mislead—even if the answers are literally true—may lead to a perjury conviction.  United States v. DeZarn, (6th Cir. 1998), p408:
1. Facts – D took advantage of the questioner saying “1991” instead of “1990.”

2. Reasoning – This was perjury.  Distinct from Bronston b/c DeZarn gave categorical and responsive answers to intentionally mislead.  DeZarn knew which event the questioner was actually referring to.

3. Notes:

a.  DeZarn hasn’t been rejected anywhere.  Even if the questioning was not perfectly precise, the context in which the questions were asked made the object of the questioning clear and, more importantly, it is clear that DeZarn knew exactly the party to which the questioner was referring.
e. Even though a client may not be liable for perjury, the lawyer may be sanctioned for unethical behavior.  See Wash. State Physicians Ins. Exchange & Assn. v. Fisons Corp., (Wash. 1993), p401; “Did You Communicate with Cassie?” (p410)—If the attorney learns of the voicemail, the atty may be held responsible for supporting a perjurious statement, especially after DeZarn.
i. Note:  In grand jury proceedings, the stakes are much higher b/c the an arm of the court is investigating a criminal issue and the adverse attorney has the power to indict.  Similarly, an attorney is less likely to counsel his client to testify “creatively” in response to a judge’s question, rather than the opposing lawyer’s question.  See Precision Specialty Metals, Inc., p442 (where attorney was sanctioned for leaving out adverse citations and text in a brief, violating Rule 11).
f. Carl’s Story (Tanya is representing Carl, who was accused of homicide.  Plea was insanity.  Provided state-paid psychiatrist for defense.  Carl told same story to both psychiatrists, and they disagreed about insanity and testified for opposite sides
i. PROBLEM:   Tanya is preparing summation and case rebuttal case is about to close.  Story of childhood has made a visible effect on the jury.  She gets a c all from woman claiming to be Carl’s sister who came in today (Saturday).   She said that Carl’s story was false – he never had a stepfather (whom Carl claimed abused him).  She told Tanya about the childhood and was able to produce picture to back up her stories

ii. Does she have an obligation to investigate the authenticity of the “sister’s” claim?

1. Competence rule requires you to investigate facts

2. BUT we’re at a late stage in the litigation

iii. Did she introduce false testimony?  The doctors didn’t lie.  ∆ didn’t lie on the stand, he lied to the doctors.  The doctor believed her reasons for her diagnosis

iv. Gillers (  you don’t know and you don’t want to find out.  At this point, that may be the best answer.  Nothing barred the prosecutor from investigating
IX. The Subin-Mitchell Debate (p424):
a. After all this talk about truth, lawyers can (and may be required to) do many things to subvert what they know to be true.

b. Lawyers should not be allowed to refute facts they know to be true.
i. Subin’s proposed rule:  “It shall be improper for an attorney who 
1. knows beyond a reasonable doubt the truth of a fact established in the state’s case 
2. to attempt to refute that fact through the introduction of evidence, impeachment of evidence, or argument.”
ii. Subin says lawyers subvert the truth by asking juries to draw inferences they know are false, impeaching witnesses, and introducing facts through true testimony that bring up doubt about the existence of facts he knows are true.

iii. How we can justify these strategies while forbidding (and requiring correction) of perjury?  Why draw the line where we do?
c. Mitchell’s hypo:  “The girl who steals the star.”  There are no facts in the courtroom, only info (evidence) and inferences from info.
i. Mitchell will not argue that his client did not steal the star but that inferences from the info (evidence) are consistent with innocence—that is, the evidence does not establish guilt beyond a reasonable doubt.
ii. Mitchell does recognize that a lawyer can know facts to be true.  He claims that he is not asking the jury to believe false fact.  He is only asking the jury to accept inferences from the evidence that are best for his client.
d. Is Mitchell conceding too much>  Can he ask the jury to believe false fact (the magic words are “I submit…”

e. Should Subin’s rule apply in civil cases?  Should it bind prosecutors?  Should juries be instructed on the special rules for prosecutors?  What principled basis is there for rejecting Subin’s rule but forbidding assisting perjury?
f. “The Eyewitness” ( somebody wearing a ski mask robs a bank, runs away to subway.  Somebody sees ∆ run into the subway with a bag of something rip off his ski mask.  
i. Lawyer wants to impeach eyewitness on the subway steps with a guilty plea on a loan application.  Can lawyer do so if he knows testimony is true?
ii. Can he rely on testimony of witness who saw ∆ 10 minutes before the robbery in Burger King 5 blocks away and try to draw inference that ∆ couldn’t have gotten to bank in 10 minutes (which he did)?
iii. Subin ( this would create  a “false case”

iv. If Prosecutor doesn’t know witness is telling the truth, can he attempt to impeach the testimony?

v. See U.S. v. Blueford ( prosecutor may urge inferences she “believes in good faith might be true,” but “decidedly improper . . . to propound inferences [she] has very strong reasons to doubt . . .”
g. Introducing true evidence but asking the jury affirmatively to infer a false fact is true.
i. “Maxwell’s Silver Handle .38” (p430) ....
X. Different Standards for Prosecutors and Defense Attys
a. There are already limits on prosecutors: They can’t attempt to undermine the credibility of true facts.  Must say “I submit” that so-and-so is not credible, can’t say “take it from me.”

b. If we allow the defense atty greater latitude in this regard, shouldn’t we tell the jury that?  Shouldn’t the jury understand the constraints under which they both labor?

i. If we did this, might put a stigma on the defense lawyer.

ii. Also, maybe we want to continue to put the burden on the prosecutor – we want to make it harder to lock people up

iii. Also, maybe the jury is already biased to think the prosecutor is telling the truth

XI. SEXIST AND RACIST CONDUCT IN ADVOCACY
a. Mullaney v. Aude: FACTS: Π suing ∆ for negligent transmission of STD.

i. Mullaney represented by Alan Harris and Ben Lipsitz.  Aude represented by Susan Greene and Bernstein

ii. As Aude left, Harris remarked that she was going to meet another boyfriend at her car
iii. Harris said to Greene, “I don’t have a problem with you, Babe . . ..  At least I didn’t call you Bimbo.”

iv. Judge awarded counsel fees ($1500) and protective order; MD app. upheld.
v. Susan R. Greene ( www.hardball-law.com
b. Principe v. Assay Parnters ( NY case cited in Mullaney.  Male attorney made comments to opposing counsel: “I don’t have to talk to you, little lady.”  “Be quiet little girl.”  Court said: “Seeking sanctions from this court is not a disply of an inability to verlook obnoxious conduct, but an indication of a commitment to basic concepts of justice and respect for the mores of the profession of law.  The movant has turned to the court to give force to a pasic professional tenet
c. Matter of Jordan Schiff (p. 692) ( Young lawyer (3 years out of law school)  makes sexist remarks to opposing counsel during deposition.  He called hear  a “cunt,” “asshole,” “bitch” and told her to “go home and have babies.”

i. Various anatomical references

ii. Disciplinary committee attributed it to poor mentoring at the firm

d. This conduct used to happen more often ( less female lawyers; didn’t want to complain so as not to appear weak; fewer receptive judges

e. Florida Bar v. Martocci (p. 696):  Lawyer “made demeaning facial gestures and stuck out his tongue and …told Ms. Figueroa that she was a ‘stupid idiot’ and should ‘go back to Puerto Rico.’”
f. People v. Sharpe ( Prosecutor overheard in hallway saying “I don’t’ believe either one of those chili-eating bastards.” men to whom prosecutor was referring were both Mexican”

XII. Omissions 
a. Grounds for Sanctions 

b. Rationale for omission ( my adversary can point it out to the court.  I’m and advocate.
c. Precision Specialty Metals, Inc. (can’t omit half of quote to make it say what you want)
i. FACTS:  Government position was that company had to pay certain customs duty.  Company moved for summary judgment.  AUSA had to respond by a certain date.  She didn’t get her response in on time, and moved for extension the day before.  A week later, the judge denied the extension saying, “Get your papers in forthwith.”.  She took 12 more days, and papers were struck

ii. Moved for retrial, relying on City of NY v. McAllister Brothers, Inc. ( “Forthwith means immediately without delay, or as soon as the object may be accomplished by reasonable exertion.”

1. excluded end of the quote: “The Supreme Court has said of the word that “in matters of practice and pleading it is usually construed, and sometimes defined by rules of court, as within twenty-four hours.” Dickerman v. Northern Trust Co., 
2. She italicized quote without indicating emphasis added
iii. Court sanctioned her, and the federal circuit upheld sanctions.  

d. You’re telling the judge “this cases means something,” and you’re changing the meaning by omitting things.  Judge has a relationship with you that expects you to be candid

e. don’t imply that case is more favorable to you than it really is

TRANSACTIONAL LAWYERS

I. Transactional Lawyers

a. Often say they don’t have conflicts like litigators

b. Everybody involved in transaction wants to see success ( Not a zero-sum gain, Working together towards satisfactory solution

c. BUT Conflict rules are NOT litigation specific

i. Lawyer can have a personal conflict in a negotiation

ii. Conflicts are imputed w/in the firm; your litigator colleague’s conflicts are your conflicts and vise-versa

iii. Negotiations are a fertile place for ethical problems

d. Client positions are not always congruent.  Positions may vary as a matter of interest, as a matter of fact, as a matter of law

e. Even on same side of table, there can be conflicts, and appropriate consent will be required

f. Common Conflicts
i. Representing more than one party in a transaction where their legal, economic, or factual positions differ even if they are on “the same side” of the table, friendly, and largely agree
ii.  Acting adversely to a party your firm then represents on any matter

iii. Acting adversely to a party your firm once represented on a related matter

iv. A lateral lawyer represented adverse party on a related matter.
g. NYC Bar Opinion 2001-02 
i. A lawyer may represent one client in a transaction with a concurrent client in another matter, with disclosure and informed consent, so long as a disinterested lawyer would believe that the lawyer can competently represent the interests of each.  

ii.  A lawyer may also represent multiple parties in a single transaction where the interests of the represented clients are generally aligned or not directly adverse, with disclosure and informed consent, so long as the "disinterested lawyer" test is satisfied. 

II. Hypotheticals - applying the rules:
a. Existing client has asked law firm to review an agreement it proposed to enter into with another current client.  No litigation is expected.
i. CONFLICT
ii. Any advice you give A is to potential detriment of B; it doesn’t matter that B doesn’t know

b. Firm represents a lender who is considering a loan to a former client.  Lender demands a guarantor.  A current client offers to guarantee the loan

i. Former client:  Are matters substantially related?  You might have acquired relevant information

ii. Current client guaranteeing loan is in the shoes of the borrower.  Everything you do to enhance position of lender is detrimental to guarantor

c. Firm represents a borrower in a financing transaction.  The lender is a consortium of banks.  One of the banks is a client on an unrelated matter

i. No simple answer; judgment and risk tolerance come into play

ii. Simpler answer: ask your bank client for consent (perfect safety net)

iii. BUT firms sometimes don’t want to ask; fear they can’t get it

iv. It depends on extent of your client’s involvement in the loan.
d. Firm is asked to negotiate and paper a deal between AB, its client, and ST, which it has never represented.  But partner M represented PQ, ST’s parent, three years ago at her prior law firm.


i. Sometimes representation of one member of a corporate family may bring other members of family into corporate family

i. financial data from ST may be necessary for PQ matter

ii. If that data is substantially related to this deal?

ii. See MPD Research (Chapter 5 POSNER opinion)

III. Client Fraud (Reprise)
a. Questions
i. What can a lawyer tell?

ii. When must a lawyer tell or alert a potentially harmed party?

iii. When will a lawyer risk civil liability for keeping quiet?

b. Rule 1.6(b): crime-fraud exception to privilege
i. (2): Prevent client from committing crime or fraud reasonable certain to result in substantial injury to financial interests or property of another  if client has used or is using lawyers service to further the fraud.

ii. (3): prevent, mitigate or rectify substantial injury to financial interest or property [from same type of client fraud for which client used lawyer’s services]

iii. (6): comply with other law or court order
c. Rule 1.2(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent….
i. Scenarios: Client lies about transaction; lawyer makes misstatements because of omissions or affirmatively misleading statements.  Lawyer makes statement he believes is true but is not true.  Assumption of truth is negligent or reckless.  

ii. Is advancing the fraud acting in violation of 1.2(d) even if conduct wouldn’t produce civil liability?  Does ethical rule forbid more than substantive law of aiding and abeting?
d. Rule 4.1: In course of representing a client a lawyer shall not knowingly 

(a) make a false statement of material fact or law to a third person, or

(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client unless disclosure is prohibited by Rule 1.6
Class Notes:

- What constitutes falsity?

- If client lies and your silence would make you liable under civil or criminal law for fraud, then you have to speak up
- BUT Rule 1.6 still holds, so you don’t always have to speak up
- Mandatory language of 4.1 is in effect in those cases in which 1.6(b) doesn’t prevent disclosure ( turning voluntary disclosure into mandatory disclosure
- Lawyers’ own “false” statements (p511):
(a) “My client won’t take less than $200,000.”  (although the client has authorized the lawyer to accept $100,000).  False outside of negotiations, but not in?

(b) “If you don’t lower your price, my client will find a new supplier.” (although the client has informed the lawyer that no one else can supply the particular product. Difference is that the statement references something outside of the negotiation.

(c) “We have documentary proof the claim.” (although none exists).

(d) “We have an eyewitness that will identify/exonerate the accused.”  (None exists).

(e) “We are considering very serious charges.”  (although prosecutor has no intention of charging the accused).

(f) “That benefit would cost the company $200 per employee.” (knowing it is only $20).

Notes:  (a) is puffing.  We tolerate it b/c no one believes it; everyone knows that it’s not supposed to be taken as true.  Similarly, (b) is a prediction/intention/threat; so, even though it is not true, it is not viewed as false.  The same for (e).  The other three (c,d,& f) are statements of historical fact, though.
IV. Noisy Withdrawal 
a. NY story of failure to withdraw noisily (O.P.M. case)
i. Company buys big computers and rents them out to big companies.  Used forged leases indicating projected cash flow to get bank loans.  .

ii. Law firm learned about this and asked Dean of Fordham

iii. Told firm that they can’t tell because information was confidential under NY Code before all these rule, but you shouldn’t continue to represent client unless client promises to stop

iv. Client promised to stop, but they didn’t

v. Firm withdrew, went to Kaye Scholler, but didn’t tell them the truth

vi. KS partner asked former lawyer why he dropped matter, but he didn’t reveal anything

vii. Company went belly up, and the bank sued law firm for not telling about fraud

b. Intermediate measure ( Noisy Withdrawal.  Uses: still certain cases in which rules don’t apply: jury is not substantial, lawyer’s service weren’t used to perpetuate the fraud

c. Rules

i. Rule 1.2 comment [10]  ( A lawyer may not continue assisting a client in conduct that the lawyer originally supposed was legally proper but then discovers is criminal or fraudulent. The lawyer must, therefore, withdraw from the representation of the client in the matter. See Rule 1.16(a). In some cases, withdrawal alone might be insufficient. It may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion, document, affirmation or the like. See Rule 4.1. 
ii. Comment 3 to 4.1: Ordinarily, a lawyer can avoid assisting a client’s crime or fraud by withdrawing from the representation. Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm an opinion, document, affirmation or the like…. 
i. In extreme cases, substantive law may require a lawyer to disclose information relating to the representation to avoid being deemed to have assisted the client’s crime or fraud. If the lawyer can avoid assisting a client’s crime or fraud only by disclosing this information, then under paragraph (b) the lawyer is required to do so, unless the disclosure is prohibited by Rule 1.6. 

iii. NY DR 4-101(C). A lawyer may reveal…5. Confidences or secrets to the extent implicit in withdrawing a written or oral opinion or representation previously given by the lawyer and believed by the lawyer still to be relied upon by a third person where the lawyer has discovered that the opinion or representation was based on materially inaccurate information or is being used to further a crime or fraud.
d. In Practice: Can say, “I won’t represent OPM any more.  I can’t say why but ignore the letters I sent you on March 13, 14 and 15.”
i. prudent lawyer on the other side will shut down the deal
ii. lawyer is not directly revealing anything confidential

V. Case Law 
a. Rubin v. Schottenstein, Zox & Dunn (p. 426) ( Rubin and Cohen, considering an investment in MDI, talked with Barnhart at SZ&D.  B said the investment would not create a problem with Star Bank, MDI’s principal lender.  In fact, the investment constituted a (further) breach of the loan agreement.  Star Bank froze MDI’s account as soon as the investors’ money ($150K) was deposited.MDI then filed for bankruptcy and П lost their money.

i. Questions:  Did B, MDI’s lawyer, owe any duty to П to disclose that the investment was a default event and that MDI had already defaulted? Did R and C have a right to rely on B’s statements?

ii. Court:  B had no duty to speak, but having chosen to speak “concerning the status of MDI’s relationship with Star Bank” and the bank’s “likely reaction” to П’s investment, he had “a duty not to misrepresent or omit material facts.”

iii. Court: П could rely on B’s omissions.  B’s failure to mention either that MDI was then in default or that their investment would be a further act of default meant that neither of these things were true.

iv. Confidentiality duties do not excuse “outright lies”.  Securities law applies to “any person- not excepting lawyers”.

v. DISSENT: problem with omission theory of liability

vi. Gillers: We want to encourage opposing side to trust that lawyer’s flat out statement is true.  If dissent prevailed, word of other lawyer doesn’t count for anything (increased research costs)

i. credit lawyer’s declarative statement based on own knowledge that something is true

b. Factually false information:  An opposing attorney has a right to rely upon material representations made by an attorney.  Fire Ins. Exchange v. Bell, (Ind. 1994), p512 
i. Facts:  16-month old burned at Moore’s home.  Insurance company told lawyer (Collins) that Moore’s policy only covered $100k, and he agreed to take it.  When suing manufacturer of water heater, Collins found out policy was really worth $300k.  He sued D and D’s law firm.  Ds claim that Collins had no right to rely on their representations.  
ii. Holding:  As a matter of law, Collins had a right to rely on representations of lawyer (a higher standard for attorneys).
iii. Reasoning:  “The reliability and trustworthiness of attorney representations constitute an important component of the efficient administration of justice.”

c. Factually false opinion:  Although an opposing attorney does not generally have a right to rely upon representations of legal opinion, a legal opinion may create liability because of facts that the opinion implies if those facts are false.  Hoyt Properties, Inc. v. Production Resources Group, L.L.C., (Minn. 2007), p514:

i. Facts:  Steve Hoyt, owner and operator of Hoyt Properties (P), claimed that he met with PRG (D)’s lawyer where Hoyt asked “I don’t know of any reason how we could pierce the [corporate] veil, do you?”
d. An attorney may be held liable for failing to inform opposing counsel of a special event, such as a client’s death.  Virzi v. Grand Trunk Warehouse & Cold Storage Co. (p. 517):   P’s attorney failed to tells D’s attorney and judge that D had died during the proceedings.  Court found absolute ethical obligation to inform and set aside settlement order.  The duty to inform the court originated from the court’s procedural rules.
e. Thornwood, Inc. v. Jenner & Block (p. 433): Thonwood and Follensbee were partners in developing a golf course.  The project was in trouble..  F secretly approached the PGA to designate the property a Tournament Players Course (TPC).  F then bought out T’s interest without telling him about the PGA interest: violated F’s fiduciary duties.  П alleges that J&B knowingly aided F in these endeavors.
i. The case goes to trial even though there is no allegation that J&B itself said anything (false) to T.  
ii. The allegation is they helped F knowing that this violated F’s fiduciary duty to T.
f. Schatz v. Rosenberg ( 4th Cir held that silence of an attorney does not ive rise to secrities violation absent duty to disclose.  

i. MER Enterpriaes purchased 80% interest in 2 companies owned by Πs in exchange for promisory notes

ii. Πs relied on financial statement and update letter indicating Rosenberg’s net worth as over $7 million.  Failed to disclose that R’s larges company had filed for bankruptcy, and R had filed personally.

iii. Court held no 10b-5 violation because there was no fiduciary duty between Schatz and lawyers.
g. Florida Bar v. Belleville (p. 436) ( Client Bloch negotiated a one-sided deal with Cowan, who had no lawyer, to buy an apartment building.
i. The papers Belleville prepared included Cowan’s residence as well.
ii. On these facts, Belleville had a duty to explain to Cowan that he represented only Bloch, the terms of the deal, and how one-sided they were.

h. Slockton v. Citizen’s Casualty ( lawyer representing hospital in med/mal, which was going out of business but had insurance policies ($300k and $1 million for simplicity).  Lawyer believed that hospital had only $300k policy and related this information to opposing counsel as a fact.  Court assumed he believed this as a fact

i. Discovered $1 million policy and sued lots of people, including the lawyer

ii. Negligent representation ( hospital file contained both insurance policies

iii. Jury verdict, JNOV for lawyer by trial judge

iv. 2nd Cir overturns judge and upholds verdict

i. Spaulding v. Zimmerman (p518, cited in Virzi)—Minor was injured, D’s doctor examined him and discovered aneurism that probably led to P’s death.  D’s lawyer doesn’t reveal.  Years later, P discovered aneurism and defense’s knowledge of it.  Court permited P to reopen the case.  Note, this holding may turn on the fact that settlement required court approval because P was a minor; it may not apply otherwise.
j. Prosecutors and misrepresentaiton: Matter of Paulter ( Prosecutor introduced by Sheriff as PD to negotiate with fugitive and get him to come.  Paulter argued that his conduct was justified by imminent public harm, but ethics board suspended him for three months, with a stay granted during 12 months probation during which he was to retake MPRE and earn 20 CLE credits in ethics.  NOTE:  PD claimed that he had difficulty developing relationship with ∆ because DA had lied to him.
i. Paulter could’ve called in PD
ii. Took no steps to correct misunderstandings (Rule 8.3)
k. Using the threat of criminal prosecution to gain an advantage in a civil matter:  may only be used by a prosecutor if the criminal prosecution relates to the same matter (review this for clarity on the rule, see p526).
VI. Four scenarios
a. Lawyer negotiates with opposing party but omits material information on the deal being negotiated (Rubin)
i. If you’re going to speak, is there a duty to speak completely

ii. 6th Cir ( in securities fraud context, the answer is yes.

b. Lawyer affirmatively misrepresents (lies)  (Rubin, Bell)
i. Indiana appellate court reinstates the case and says that lawyer’s lie is actionable as a matter of law
ii. Decision that lawyer can lie with impunity imposes a lot of discovery burdens and expenses for clients
iii. Insist that if lawyer says something is true, it must be true!

iv. Practice point:  if you’re a lawyer, don’t say you know unless you really know.  If you don’t have independent knowledge say, “My client says X.”   You’re not putting your credibility behind it

c. Lawyer says nothing but prepares documents that lawyer knows will advance the client’s fraud or breach of fiduciary duty (Thornwood, Schatz)

i. Just papered the deal, but didn’t actually endorse the fraud

ii. Schatz Court said OK, but Gillers calls this an anomaly
d. A special instance: negotiating in the shadow of litigation

i. Virzi: Π dies in personal injury case

i. case may be worth a whole lot less

ii. there is a duty to inform other side and court of death

ii. People v. Jones: prosecutor negotiates plea bargan w/ ∆’s counsel w/o revealing that victim of crime (witness) died from unrelated causes

i. ∆ pleads guilty to serious crime and learns that victim is dead

ii. case would’ve been dismissed w/o victim alive

iii. NY Ct of appeals refuses to vacate the plea: prosecutor had no affirmative duty to reveal victim’s death
iii. Code, but not rules forbitds threat of criinal prosecution to gain advantage in civil matter

VII.  “The Bad Builder’s Good Lawyer”  (Bad Client problem), p504
a. Sonibels bought a home for $2.6 million.  Supposed to be constructed by Kluny with top-of-the-line plumbing.  Lucy McIntosh negotiated the contract.  She learned that Kluny used cheaper materials (still up to code) in a pinch and confronted K.  He refused to correct the problem.  Lucy quit but did not disclose.  Subsequently, Sonibels suffered damage from a burst pipe.  K is judgment-proof, so Sonibels sue L.
b. Was she ethically required to reveal to avoid assisting in the fraud?

i. “fraud” in terminology of rules requires purpose to deceive

ii. Intersection of 4.1 (duty to not perpetuate fraud) and 1.6 (confidentiality)
i. shall not fail to disclose unless prohibited by 1.6

ii. NOT prohibited by 1.6

iii. left with naked duty to disclose if Kluny’s conduct was fraudulent

c. Practical Answer to all this ( sue her and anybody else you can state a non-frivolous claim against.  She will settle to protect assets, try to avoid trial

d. In practice:  She should reveal:  Shuts down development, client takes a big loss, houses don’t sell anymore.  BUT Likelihood that jury will show sympathy to Kluny is extremely low.  He could sue, but it will go nowhere
i. If she doesn’t reveal, 7 homeowners may have problems with pipes and seek damages.  Facing millions of $$ worth of damages in actions by very sympathetic Πs
ii. As between protecting fraudulent Kluny vs. 7 buyers of expensive homes from potentially harsh injuries

e. Duty to correct public filings for St. Dred ( Fraud

i. She left her name on the files; She knew that houses were still on the market

f. Rule 3.9 A lawyer representing a client before a legislative body or administrative agency in a nonadjudicative proceeding shall disclose that the appearance is in a representative capacity and shall conform to the provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5.
i. (m) "Tribunal" denotes a court, an arbitrator in a binding arbitration proceeding or a legislative body, administrative agency or other body acting in an adjudicative capacity. A legislative body, administrative agency or other body acts in an adjudicative capacity when a neutral official, after the presentation of evidence or legal argument by a party or parties, will render a binding legal judgment directly affecting a party's interests in a particular matter.

ii. Comment [9] ( This Rule only applies when a lawyer represents a client in connection with an official hearing or meeting of a governmental agency or a legislative body to which the lawyer or the lawyer’s client is presenting evidence or argument. It does not apply to representation of a client in a negotiation or other bilateral transaction with a governmental agency or in connection with an application for a license or other privilege or the client’s compliance with generally applicable reporting requirements, such as the filing of income-tax returns
VIII. Dealing with the Other Side’s Mistakes 

a. “Case of the Complex Formula” (p506):  Husband’s (Chester’s) divorce lawyer finds that wife’s (Phoebe’s) lawyer (Kate) made mathematical error in applying her own formula for equitable distribution.  Husband never bought into formula, but this error is worth $231k to wife

i. Can L tell Kate about the arithmetical error?
ii. Does he have to inform Chester first?
iii. Can he tell if Chester doesn’t want L to?
iv. What’s the difference between this and cashing a check larger than agreed
v. Between this and alerting an opponent to an omitted limitations defense?
vi. ABA Opinion said the lawyer is not obligated to but is permitted to tell.  However, the opinion did not say whether the lawyer must tell his/her client.  A California case (Stere v. Tate) allowed for correction of a divorce decree due to mistake after the husband gloated about his advantage.  See also Summeren.
b. Model Rule 4.4(b) A lawyer who receives a document relating to the representation of the lawyer’s client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender. 
i. Should it depend on how careless the lawyer was? 
ii. Early on, the ABA agreed with that
iii. Thereafter, the ABA backed off and said that we think notice is required. 

c. State v. Adison ( In representing injured pedestrian in process negotiating for hospital’s release of lien on client’s claim against drivers, lawyer had a duty to disclose to hospital that one driver with $1 million insurance policy (hospital knew about other driver’s $50k policy.  Failure to mistake hopspital’s mistaken impression violated NE rules.
LAWYERS FOR ENTITIES (Chapter X, p529)
I. Model Rule 1.13:  Organization as Client
a. A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.
b. If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances to the highest authority that can act on behalf of the organization as determined by applicable law.
Notes:  

- Duty to inform on legal matters (not on pure business matters).

- Even when an Entity allegedly acts in its best economic interest, it is not allowed to commit crimes.

- Regulators view GCs as extension of the gov’t, due to gov’t understaffing and underresourcing and due to GC’s involvement in all matters.  Although lawyers argue against “deputizing” in-house lawyers b/c it could incentivize company officers to exclude the lawyers from information, such a result is not likely given the need for GC involvement in all matters.

- Lawyers are obligated to “report up.”
II. Tekni-Plex, Inc. v. Meyner & Landis, [new Co./P/App’ee v. Law firm/D/App’nt],  (NY 1996), p535: new TP purchased the atty-client duties enjoyed by the old TP – thus, M&L, the old TP’s former lawyer, couldn’t be adverse to new TP by representing former owner
a. Facts – Motion to disqualify counsel, in a dense context.  We have “old TP” owned by a sole shareholder named Tang.  Tang takes buyout and “new TP” is formed.  Old TP and Tang are represented by a firm, M&L.  In the sale, Tang warrants that TP is in compliance with all environmental laws, and promises to indemnify the purchasers if that’s not true.  After the deal is done, new TP discovers an environmental problem (with Sommerville plant), sues Tang in arbitration.
b. Question: can M&L represent Tang?
c. Holding – M&L must be disqualified from repr. Tang here.  Moreover, new TP gets confidences of the general business communications, but not of merger communications.
d. Why does the judge disqualify M&L? ( Judge says, 8 yrs ago, M&L was representing TP on laminator (environmental) problem – then, M&L represented TP on the buy/sell.  And now, M&L is representing Tang on a substantially related matter.
e. Tang argues that new TP was never the client.  But the judge says that when Acquisition bought the assets of old TP, the atty-client duty was one of the assets they bought.  So, new TP bought the atty-client duty enjoyed by the old TP.
i. same bldg, the same assets, and the duty of a lawyer to a client is also property.
ii. Judge is saying that old TP’s atty would not be expected to oppose the new TP here, and Gillers thinks she’s absolutely right.
f. Second part to this story: who gets the confidential M&L files?
i. Tang does not get M&L’s files on old TP’s environmental problems
ii. Tang will be shut out of access to the firms files for everything until the negotiation for the M&A – on that the court votes for Tang. This period (3 weeks when the deal is being negotiated and at the closing) , in that work, M&L represented old TP and Tang – in that work, new TP or its predecessor was the opponent. 
g. When ownership of a corporation changes hands, whether the attorney client relationship transfers as well to the new owners turns on the practical consequences rather than the formalities of the particular transaction. 
III. Jesse v. Danforth (p. 461)
a. Legal magic; retroactively erasing an attorney client relationship in corporate formation. 
b. Once a corporation is created, it becomes the only client retroactively, displacing the corporate organizers, who become retroactive non-clients.
c. Rule 1.13(f)  ( clear purpose was to “enhance the corporate lawyer’s ability to represent the best interests of the corporation without automatically having the additional and potentially conflicting burden of representing the corporation’s constitutents.  
IV. Corporate Families 
a. memberships can change daily

b. They can be very big

c. Sometimes the representaiotn of one member of a corporate family will require treating one or more other members as clients, at least for conflict purposes. 
d. Client-like claims on the lawyer. Even if they aren’t traditional clients – they will have the right to expect the lawyers to behave in a certain way toward them but no one knew when that would be true. 
e. Displacing the Default Rules:
i. Client (that law firm really wants) “You agree that your representation of us constitutes a representation of all members of our corporate family. We will provide and update a list’ Everyone should be deemed a traditional client. 
ii. Law firm (that client really wants):  “Our representation of you does not constitute a representation of any other member of your corporate family unless expressly agreed. We may appear adverse to any such entity, including in litigation, on matters unrelated to our representation of you.”
f. Fallout- INtrafirm confrontations (partner v partner) and the battle of the forms. 
g. Default rules: ABA opinion 95-380 ( representation of one company will make its corporate affiliate a client only under limited circumstances.  Default rules

i. agreement express or implied
ii. Overlapping management, systems, counsel (can’t expect GC to be ally one day and adversary the next)
iii. Alter egos (ignoring corporate formalities) – operate as though they are one. 
iv. Access to relevant information (Cf. Analytica)
h. Restatement: if the financial harm to the client member of the corporate family is substantial, you cannot be adverse to another member of a corporate family where victory will cause that harm. That has broad consequences. 
i. Rule 1.7(a)(2) – material limitation: A concurrent conflict exists if there is a significant risk that he representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client, or a third person, or by a personal interest of the lawyer. 
j. Thrust Upon Issue: Client M&A – what happens when a corporate client acquires or is acquired by an adverse entity? 
i. Anticipating the risk in the retainer agreement

ii. Rather than accept the turmoil that this can create, you can identify what the solution will be. It would say that you agree that we can continue the representation and screen the lawyers handling your matter s from the lawyers handling the matter that is adverse to you. 
iii. See if a private arrangement can be achieved so you don’t throw yourself at the mercy of an unsettled body of law. 

V. Murphy & Demory v. Sdmiral Daniel J. Murphy 
a. Breach of fiduciary case against Pilsbury Winthrop
b. FACTS:  Firm represents Murphy & Demery( small company that does lobbying.  Murphy felt he wasn’t getting enough of the revenue, and didn’t see possibility of making position dominant w/in corp structure.  Tried to freeze Demery out or sack the company of its assets and redirect them to another company which he would own.  M was able to enlist help of firm (or at least one lawyer there); 

c. Court (Judge Roush) found for M&D

d. Gillers: Reasons people stray

i. Demanding client

ii. Strong personality

iii. Good client (in terms of compensation)

iv. Admiral Murphy probably not used to people saying no

v. Gillers: probably a conscientious person 

e. LESSON: Never take sides in battles for corporate control; take orders from people who under the bylaws have the power to instruct counsel; be alert to the risk you’ll be drawn into conflict

i. Taking sides will lead to accusations of disloyalty

ii. Person w/ power to instruct is the “virtual client” 

VI. Sarbenes-Oxeley 
a. History

i. Richard Painter wrote to Harvery Pitt and recommended rules for lawyers practicing before SEC. Pitt’s people told him to get lost

ii. Richard wrote to Senator Edwards (knew somebody on staff), and said that Painter had rejected him.  Lawyers always know (even if they don’t help); they’re an early warning system.  Put something into Sox.

iii. Edwards introduces §307 ( sailed through senate in less than a month unanimously

iv. First time executive branch of Federal government was asserting a power to regulating lawyers who appear before SEC

v. Demanded certain rules, gave open-ended power for other rules

vi. Organized bar inundated SEC with lobbying and advocacy to influence content of the rules; succeeded in keeping them as un-intrusive as possible

vii. While this was going on at SEC, ABA prez appointed task force to enhancing duties in ABA model rules (encourage SEC to allow lawyers to self-regulation as much as possible).  Rule 1.6(b)(2) and (b)(3) ( ABA had rejected multiple times in past years, Amendment to Rule 1.13

b. Reporting obligation ( when a trigger is pulled, lawyer must report up the chain of command in the company

c. Reporting out Rules (ABA model rule 3.3 requires report of fraud on a tribunal.  SEC adopted permissive reporting out rules tailored to fact that it’s an agency not a tribunal

d. Applicability of SoX ( applies to any lawyer “appearing and practicing” before the SEC

i. “appearing” may include giving advice about what to reveal, preparing documents
ii. Never actually have to appear in person

e. 17 CFR §205.2(e) and the trigger: Evidence of a material violation means credible evidence, based upon which it would be unreasonable, under the circumstances, for a prudent and competent attorney not to conclude that it is reasonably likely that a material violation has occurred, is ongoing, or is about to occur.

i. NOTE: double negative language

ii. (i) :Material violation means a material violation of an applicable United States federal or state securities law, a material breach of fiduciary duty arising under United States federal or state law, or a similar material violation of any United States federal or state law..”
iii. Broad Scope: goes beyond securities law to include fiduciary duty and other breaches of federal and state law
VII. Rule 1.13 
a. Nearly all jurisdictions have adopted some form of this (but not necessarily with amendments)

b. Applies to all organizational lawyers

c. 1.13(b) mandatory reporting up

i. “If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. “
ii. “Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances to the highest authority that can act on behalf of the organization as determined by applicable law.”
d. 1.13(c): permissive reporting out: Except as provided in paragraph (d), if
i. (1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and 
ii. (2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, 
iii. then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.
e. SOX v. Rule 1.13 
i. Rule 1.13 applies to lawyers for all organizational clients

ii. SOX (  only lawyers for public companies who appear and practice before the SEC

iii. Rules 1.6, 4.1 and the noisy withdrawal rules are all applicable to organizational lawyers as well. 

VIII. Being and in-house lawyer 
a. Critically important who is general counsel ( good GC can make all the difference in quality of work/professional enjoyment of people who work for them

i. Need direct reporting line to CEO or chairman of the board

ii. Tolerate no corner cutting

b. Office needs to be independent, often in the position of having to say “No.”  If the people who determine what you have to do also determine your job conditions, it’s hard to say no.

c. Weak GC can ruin your career

Admission to the Bar

I. State Authority over Admission
a. Admission to bar is state based

b. Admission to federal courts is determined by the courts; often piggy-back on states

c. Lawyers move around a lot and represent clients all over ( problems don’t stop at borders
d. Piper v. NH ( a state cannot deny non-residents admission to its bar by examination (Privileges and immunities clause)

i. NH and some states said you had to be a state resident.

ii. Supreme court upheld Piper’s claim 8:1

iii. NH arguments:: How can we regulate out of state?  How can we enforce pro bono requirements?
iv. REHNQUIST argument that NH didn’t make ( NH is a small state right next to a big city (Boston).  If lawyers in adjoining states can get admission w/o living there, might they come in and cherry the best stuff.  NH lawyers might lose business and stop doing the civic activities that lawyers traditionally do

e. VA v. Freedman ( once you have recognition of motion admission can’t discriminate against residents and not residents 
i. Freedman worked in VA and lived in MD.  
ii. VA allowed admission to VA bar on motion if practicing in other state, but VA denied motion because she didn’t live there

iii. 7:2 ( Priviliges & Immunities laws

1. Didn’t have to recognize motion admission

2. But once it did, it couldn’t discriminate against non-residents

iv. NOTE: Before Freedman, lawyer who lived in VA and worked in DC wanted motion admission in VA, and 4th Cir denied challenge.  VA could discriminate against its own citizens

f. NY has reciprocity requirements; will grand motion admission to states that grand motion admission to NY lawyers;

i. lawyers admitted in non-reciprocity states get admitted in DC, and use DC’s reciprocity to get admission to NY bar

g. Pro Hac Vice Admission ( Admission for this case ONLY; Waiver admission is permanent
h. Waiver Admission:  Usually require duration of practice.  Some states allow tacking of time in prior states

i. Different definitions of “practice of law” ( teaching, government official

ii. Substitute for bar exam; still have to go through character committee

i. States can require you to have an office in the state or a (full time) (half time) practice in the state
II. Character committees (p649)
a. Debate whether or not we should have them ( We’ll always have them, because after you’re past them, you forget about them

b. Purposes of character committees – weed out problems with qualities related to the legal profession dishonesty, disloyalty, financial difficulties.

c. Reasons for character committees:

i. Preserving the integrity of the profession

1. Some people shouldn’t be certified as lawyers because of their behavior; make sure people are reliable people

2. The public expects us to do this; certification says something, which we should confirm

ii. Deterrence:  Even if # of people excluded is very small, it may still deter people who think they won’t get through

iii. Punishment – see notes on Glass.

d. DON’TS


i. Cheat in academic settings ( closer to the exam is worse

ii. Criminal convictions (not dispositive)

iii. Don’t misrepresent ( don’t fail to FULLY disclose no concepts of “juvenile” or “expunged”

iv. Fail to follow same disclosures on law school application

v. Fail to pay child support or be in arrears

vi. Persistently fail to fulfill your financial obligations

e. “What keeps you out won’t necessarily get you kicked out once you’re in”

i. Threshold for denial of admission is lower than that for being disbarred

ii. But it works the same way in other cases: automatic disbarment for withdrawal from escrow account, but Mustapha not denied admission for taking funds from moot court accounts

f. Stephen Glass (p649) made up things in newspaper articles.  Fabricated over half his articles for New Republic.  Created fictive websites and offices to fool his editor.  Eventually confessed, but he hasn’t been admitted to NY bar despite passing exam

i. If the goal of denying bar admission is punishment (“capital professional punishment”), consider that Glass was punished by losing his journalist career and suffering the public stigma that followed his behavior and the book/movie about it.
ii. But consider the integrity of the profession.  If media won’t hire him, why should the legal profession admit him?
iii. What about the fact that Glass is a well-known plagiarist?  Won’t his reputation precede him?  But individual clients may not know of his reputation.
iv. Should Georgetown have imposed a sanction?  It did nothing.  Gillers: Schools can’t police behavior outside of school, and the behavior at issue did not occur at school or affect his academic conduct.  May not admit him, but once he’s in, not take action.

g. Matthew Hale (p657) (avowed racist who wants to start race war in U.S.) is serving 40 years sentencing for soliciting murder of federal judge; prior to his criminal act, he had applied to Ill. bar but was rejected by character committee.
i. If Hale adopted these views after being admitted to the bar, Hale could not be disbarred.

ii. In the past, denial of bar admission was based upon “un-American” views.
h. Is there some conduct for which there should be no statute of limitations?

i. What makes the legal profession so special that lying should have such serious consequences?

MULTISTATE PRACTICE

I. Policy 
a. Arguments in favor of looser rules
i. Uniformity (or near uniformity) of law in areas that take lawyers across state lines 
ii. All law is now accessible from desktop (no worries about being able to find out what law is in X state)

iii. incoherence of geographical predicate ( 19th century view allows one to advise client of law of France in NY, but not law of NY in OH 

iv. Cross-border needs

v. Technology/virtual presence “in” a host sate 

vi. Special problems of house counsel ( reassigned to OH for 2 years, but can’t waive in because haven’t been in NY long enough
1. Who are we protectingt?  Client can protect itself

b. Arguments in favor of limitations

i. There are differences which can affect clients

ii. Lack of disciplinary jurisdiction over out-of-state lawyers
1. civil jurisdiction over traveling lawyer 

2. long-arm discipline (OH can try you, but they can’t disbar or suspend you)

iii. different standards for quality control

iv. advertising and technology aggravate the risks

v. pro hoc vice admission as a solution

1. judges are very generous about this
2. BUT pro hac doesn’t help transactional lawyers

II. Enforcement 
a. Criminal prosecution

b. Civil injunctions

c. Non-payment of fees

i. Client claims public policy forbidding UPL

ii. Lawyer may lose, even if client knew lawyer was not admitted in state (see Birbrower)
d. Leis v. Flynt, U.S. (1979), p663:  OH trial judge refused pro hac vice (“for this term”) admission to Larry Flynt’s lawyers from NY.  Supreme Court upheld trial court’s decision b/c expectation of pro hac vice admission is not a property right.
i. 6th Cir upheld claim that state judge can’t categorically decline to grant pro hac vice admission; lawyers entitled to hearing to contest denial
ii. State of OH went to U.S., which reversed w/o oral argument
iii. STEVENS dissent ( importance of traveling lawyers in American history (especially in 30’s and 60’s civil rights cases).  Identifies (invents) 2 rights of clients
1. Implicit promise created by OH courts in pro hac vice admission, which becomes property right under state law.
2. Profession’s interest in ensuring fair administration of justice all over the country w/o fear of UPL claims.
iv. In reality, courts usually admit lawyers pro hac vice unless some reason not to.  Thus, Leis is important doctrinally but not practically.
e. Non-litigation (pro hac vice not available)—Birbrower, Montalbano, Condon & Frank, P.C. v. Superior Court, (Cal. 1998), cert denied, p672:  NY law firm had client (family owned company) w/ affiliated company (ESQ) in CA.  ESQ had arbitration dispute—contract to be governed by CA law, arbitration in CA.  Lawyers drafted fee agreement pursuant to business and professions code requirement that CA.  Lawyers traveled to CA to work on case
i. Case was settled, and lawyers counter-claimed for fee
ii. CA court characterizes work in CA as “extensive” or “substantial” and identifies connections.  Some cross-border practice is inevitable, but not this much
iii. Virtual presence: Lawyers would be engaged in UPL in CA even if they weren’t physically in CA (contact by fax, phone, etc. would count)
iv. No exceptions for: arbitration, transactional work, associating with local counsel, client knowledge.
v. Result: recovery of fees allowed only for work physically in NY and not virtually in CA
f. Problems with Birbower
i. lawyers invoke technology on a daily basis

ii. fees are at risk
iii. admission to other states’ bars are at risk
g. Aftermath of Birbower

i. prez of ABA appointed a commission to study the issue and recommend change in model rules.
i. CA legislature passed a bill  that would upend the decisions; new rule (not as generous as ABA rule)

h. NOTE: probably no chance of national bar exam: states will never forego historical right to regulate their own lawyers as a necessary incident to state sovereignty

III. Multi-jurisdictional Practice 
a. Rule 5.5(c): A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

i. (1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter;

ii. (2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized; 

iii. (3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or

iv. (4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.

b. Questions state sovereignty, threatens local bar economically

c. Unauthorized practice in states not admitted:
i. Can’t appear in court

ii. Can’t open an office out of state

iii. Letterhead must have address of state where you are admitted and  you have an office

d. Safe harbors:  virtual or physical border crossing on temporary basis:

i. Association with local counsel who is actively participating

ii. Litigators who can’t seek pro hac vice jurisdiction (no trial yet, perhaps never will be; interviewing witnesses, etc.).  Allows temporary presence so long as there’s a nexus to jurisdiction to which you are admitted or reasonably expect to be admitted

iii. ADR ( temporary admission when you’re involved in ADR (or reasonable expectation of ADR)

iv. Transactional lawyer problem: arises out and reasonably related to matter in home jurisdiction

Limitation will always be temporary nature of the practice!

e. About half the states have adopted a MJP rule

i. No resistance from rural states (ND, NC, PA, GA)

ii. Resistance from states like NY.  

iii. NY Judge: “Tell me what I tell a NY lawyer who loses one matter to a lawyer over the border in VT!!”

iv. BUT judge is NOT an elected official whose job is to advocate for lawyer’s pocketbooks

IV. Long Arm Discipline 
a. Quid pro quo: In exchange for letting in under temporary regime, Lawyers subject selves to power of host state into which they travel either physically or virtually (long-arm discipline)
i. Can yank you back to answer charges before disciplinary committees

ii. Can publicly censure you

iii. Can send findings and conclusions back to home state court

b. NOTE: Can’t disbar you

c. Other rule providing for something like full faith and credit in home state courts; absent certain narrow exceptions, should be punished the same way

d. Rule 8.5(a)  ( Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer's conduct occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct. 
e. Rule 8.5(b) ( Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows:
i. (1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and
ii. (2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct. A lawyer shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur.
V. “Local Office, National Practice” 
a. Dorothy negotiates compensation practices for highly compensated executives.  Clients are all over the world now, and they seek her out.
b. Is she practicing law?

i. She’s writing contracts, she’s negotiating 
ii. PLUS she wants to preserve attorney client privilege anyway
c. Making DC the situs of everything may conflict with interests of client
i. other law may be better for client’s interest
ii. clients don’t want to have to travel
d. Safe harbors

i. Associate with local counsel ( very expensive for the client
ii. No litigation!

iii. No ADR!

e. Needs to be in safe harbor #4: “arises out of and is reasonably related to lawyer’s practice”

i. If this arises out of home state matter that takes you out of state
ii. “reasonably related” contemplates people who are experts in certain areas of law (e.g., tax specialist in Minneapolis who can help someone in Fargo, ND) ( reasonably related to practice of tax law in home state jurisdiction
iii. Dorothy could argue that this is reasonably related to expertise in home jurisdiction practice.  Commentary is very generous in making clear this is a valid argument (amazing for house of delegates dominated by small practice lawyers)
f. Reducing Dorothy’s risk ( she can spread the locations of meetings around, so she’s not dominant in any one location (meet in Denver, then Chicago, etc.).  Shows work is truly national; the less she’s in same place, the better for the safe harbor.
g. Irony: law is becoming more alike, people are becoming increasingly specialized, and law of every place is available every place, but we still hav e19th century balkanized system
h. NOTE:  her client isn’t going to pay the fee, the employer is.  The employer won’t piss off the new CEO by stiffing Dorothy
i. BUT Dorothy may not come to agreement and have to send Bill anyway.  Possibility that court won’t enforcer her bill
i. ASIDE: Things ancillary to practice of law that others could do (e.g., negotiation of literary agreements) done through of a law firm constitute the practice of law.  In order to avoid it, you have to do it through another entity
j.  “You should never want anything bad enough that you don’t fully disclose to a client the limitations of your practice; it will come back to haunt you.”
k. Golden rule:  don’t wan’t anything badly enough . . . 
VI. House Counsel Rules 
a. Exception to the rule on seeking admission
b. Client can protect itself ( large, sophisticated corporation
c. Beginning with FL, there arose a special admission category for in house counsel
i. About half the states have them (explicit in rules, court constructions): 
ii. DC does, NY does not
d. Need to know if you’ve been in state that doesn’t have provisions
e. Special admissions is low paperwork/low maintenance last as long as your employed
f. BUT Can’t go to court w/o pro hac vice!!!

Malpractice

I. Malpractice vs. Breach of Fiduciary Duty
a. Implies negligence of some kind

b. Implies professional of some kind who failed to live up to standards

c. Breach of fiduciary duty could be distinct from malpractice
i. Doesn’t require professional status; any agent can breach

ii. Some jurisdictions treat them interchangeable don’t’ 
II. Elements of Malpractice
a. Attorney Client Relationship (even if no retainer following consult)

b. Lawyer negligence (or breach of contract)

i. Not mere error in judgment

c. Proximate cause of injury (e.g., lost claim)
d. Togstad  ( Miller committed legal malpractice by not adequately researching P’s claim, then giving out legal advice and failing to inform P of statute of limitations
i. Facts – Mrs. Togstad thinks her husband might’ve suffered med. mal.  She comes in to see Miller.  No action is filed.  A year later, she has reason to believe she really did have a case, but now it’s too late.  So she sues Miller and his firm for legal malpractice.  
ii. Holding – Jury finding for P on legally malpractice was adequately supported here.  A jury could’ve found that Miller gave out legal advice, failed to do the necessary research, and failed to inform P of the statute of limitations on her claim.  
iii. Miller claims he told her it wasn’t a case we were interested in her case, but Mrs. T says he told her they didn’t have a case, but he would talk to his partner and call if he changed his mind
e. NOTE: Case w/in  a case: jury found Ps would’ve been successful in the prosecution of the med. mal. claim.  (She has to essentially try her medical malpractice case along w/her legal malpractice case).  
i. Some people think that’s too high a burden.  Maybe she could’ve gotten a settlement – so why should she have to prove she would’ve won?
f. What did Miller do wrong?

i. Gave an opinion without doing any research

ii. Didn’t consult med-mal expert or factual research

g. In Practice send a letter informing her that he’s not opining on whether he had a case; just he wasn’t interested

III. “When Sally left Harry” (p704)
a. FACTS: Dan gets client with divorce settlement agreement.  Harry inherited property before marriage, but Harry’s inherited property increased $3 million while married.  No controlling precedent for issue if it goes into settlement value.  Neighboring county trial court said yes, intermediate appellate court says no at the time (Rojinski) 

i. Adam (Sally’s lawyer) had won that case for opposing point of view

ii. After divorce, state supreme court agreed with Rojinski, but state legislature overruled supreme court by statute

iii. Conflict: while Adam was representing Sally, Gretchen Baxindell (Adam’s partner) partner was representing LLP in which Harry had 25% interest 
iv. Dinitia Rodriguez (Adam’s partner) is representing Brenda Cleary (one of Harry’s partner) in other work 

v. 7 weeks left on statute of limitations for Sallys claim 
b. Questions

i. Is there a case against Adam? 

ii. Is Dan conflicted out?  

iii. If he doesn’t want the case, what does he tell Sally?

c.  “case within a case” theory would require Sally to prove she would have won or settled for more

d. Adam should have told Sally about Gretchen’s connection to Harry’s LLP.

e. What should he say if he declines the matter?

i. Tell her results of research: it might be adverse to his firm’s client
ii. Statute: Tell her she may only have 7 weeks

1. maybe could say; we’re conflicted, look into statute of limitations

2. Gillers: this is probably not adverse, but there is a CA case (Platt v. Superior Court) which points to fact that it is

iii. Just say, “we cannot accept this matter.”  Add “you should see another lawyer soon if you want to do this.”  

1. Gillers doesn’t think addition will get you in trouble, but it’s a judgment call

� Usually proved with billing records or an affidavit indicating no work on the matter for the client.


� Not limited to attorneys


� Rule 1.9(c) requires lawyers to protect former clients’ confidences, same as for non-government attorneys.


� High mens rea requirement.  Knowledge is the trigger.  Belief is not enough.  See p393 (the Epistemology problem).


� i.e., will make a difference.  Higher bar for correction obligation than for initial statement obligation.


� This obligation is very narrow due to all of these elements (in the controlling jurisdiction, known, directly adverse, not disclosed by opposing counsel).  Note that judges read out the “jxn’l” and “known” requirements.  Even if they can’t sanction, their view of the attorney’s credibility is lessened.


� The witness may mistakenly believe it to be true and, thus, will not be committing perjury if he testifies to it.


� Gives the lawyer some autonomy in making decisions, even over the client’s objection.  This priority is reversed only with respect to the criminal accused as a witness, because s/he has a constitutional right to testify in her/his defense.


� NY deleted this temporal limitation, presumably inadvertently due to a rush to pass the rule during the outgoing Chief Judge’s tenure.
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