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I.  The Law as a Profession
A.  Sources of Authority

· why require professional responsibility?

· 1) cynical view: politics, response to Watergate
· 2) an accreditation function:  similar to ABA requirement of bar, law school, etc.
· justified by informational asymmetry:  protection for consumers to legal services, who aren’t well positioned to evaluate their quality.
· Sources of authority:
· 1) Constitution  - 6th Amendment requires “effective counsel” in criminal cases
· sometimes interacts with model rules
· 2) Inherent Powers – courts hold that regulation of admission and conduct of lawyers belongs to the courts, not the legislature
· 3) Ethics Rules – ABA rules, especially, often very influential on courts. 
· pre–1983:  The Model Code (MC)
· divided in canons, ethical considerations (aspirational), and Disciplinary Rules (DR)

· 1983:  The Model Rules of Professional Conduct (MR)
· 45 states have adopted, with variations.
B.  Views on the Law as a Profession:  Brougham, Pound, Freidson
· what makes the law a “profession”?  What sort of profession is it?
· Lord Brougham view:  zealous advocacy.  “An advocate, in the discharge of his duty, knows but one person in the world…”
· Conceives of lawyer as zealous advocate of his client, pursuing client’s ends relentlessly, regardless of consequences to others or country.
· context:  pursued case even though angering the monarchy.
· “zealous representation within bounds of law” codified in:
· MC Canon 7
· MR Preamble
· Roscoe Pound view:  public interest, learned, high-minded.  Profession is “a group pursuing a learned art as a common calling in the spirit of public service—no less a public service because it may incidentally be a means of livelihood.”
· “learned art” – makes reference to debate between Pound’s sociological jurisprudence (law as a social activity embedded in society) v. Langdell’s law-as-science (legal theorists as logically finding “the rule” behind the cases).
· Much of course tension between Pound and Brougham

· both agree that lawyers get special privileges (eg, confidentiality), but for different reasons:  Brougham because of needs of client, Pound because of “public service”
· Eliot Freidson:  descriptive economic view.  “Occupation whose members have special privileges, such as exclusive licensing, that are justified by the following assumptions:
· 1) practice requires substantial intellectual training and use of complex judgments; 
· 2) clients cannot adequately evaluate quality of services and so must trust those they consult; 
· 3) this trust presupposes that practitioner’s self-interest will be overbalanced by interests of the client and the public good; 
· 4) the occupation is self-regulating.
· Rmk:  one would think that information asymmetry/ trust issues would lead to regulation, but self–regulation seems a perverse result. 

II.  Duties of the Attorney-Client Relationship
A.  Creating the A-C Relationship

· typically:  meeting + written/ oral retainer
· this will always be enough

· gray area factors:  no clear rule

· i) money need not exchange hands

· but if it does, probably an A-C relationship

· ii) “reasonable expectations of client” under the circumstances

· if gave confidential info, can expect it to be protected

· iii) no necessity formalism:  oral agreement enough

· if you take steps to create a relationship ( duties apply

B.  Duties of Competence (MR 1.1), Diligence (MR 1.3), & to Inform and Advise (MR 1.4) 

· Competence MR 1.1:  "A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation."
· a basic reasonableness standard:  simple mistake not enough.  Need egregious error.
· if lawyer doesn’t know the legal area, must i) learn it, ii) retain co-counsel, or iii) not take the case/ withdraw.
· basis for malpractice and 6th Amendment habeas claims.
· Diligence MR 1.3:  "A lawyer shall act with reasonable diligence and promptness in representing a client." 
· another reasonableness standard.
· Inform and Advise MR 1.4 – again, reasonably.
· MR 1.4 (a) A lawyer shall:
· (1) promptly inform client of decisions and circumstances as needed to give informed consent
· (2) reasonably consult about means to accomplish client’s objectives
· (3) keep client reasonably informed re: status of the matter
· (4) promptly comply with reasonable requests for information
· (5) consult with client about relevant limitations on lawyers conduct when client expects assistance not permitted by law.
· (b) explain a mater as reasonably necessary to permit a client to make informed decisions.
· Examples:
· Nicholas v. Keller – unsophisticated client goes to lawyer, asks for representation under worker’s comp.  Atty never informs client that has alternative option of a suit in tort.  Sanctions.
· Rule: Atty has duty to give “reasonable advice” on “reasonably foreseeable” matters, even when scope of retainer limited.
· but:  Scope of representation can limit duty to advise and inform
· e.g., if representation for business deal, and client mentions offhandedly that neighbor trespassing, need not inform about issue of prescriptive easements.
· Rmk:  MR 8.3:  “a lawyer who sees another lawyer commit a violation…shall inform the appropriate professional authority.”
· so, in theory, may have to turn into incompetent, lazy co-counsel.
C.  Duty of Confidentiality (MR 1.6) & Exceptions (MR 1.6(b))

1.  General Rules
· Rules

· Old Model Code

· MC 4-101(A):  information protected
· “Confidence” = “information within A-C privilege”  
· “secret” = “other info gained in the professional relationship that the client has requested not be disclosed or [if disclosure] would be likely to be detrimental to the client”
· MC 4-101(B)(1):  “A lawyer shall not knowingly reveal…a secret of his client”
· DR 4-101(B)(3) “A lawyer shall not use a secret of his client to advantage himself or a third party.”

· Model Rules

· MR 1.6(a):  “A lawyer shall not reveal information relating to the representation of a client, unless…”
· “related to” critical term
· MR 1.8(b):  “A lawyer shall not use information relating to the representation to the disadvantage of the client.”

· Comparison of MR and MC

· Model Rules give a broader duty of confidentiality in two key respects:
· 1) MC requires scienter, MR does not
· 2) the class of information protected in the MR (“related to the representation”) is broader that the MC’s “secrets”
· With respect to use: MR allows lawyer to use to own advantage so long as client not harmed.  MC allows disadvantage to the client so long as own interests not advanced.
· ethically, may think it troubling for attorney to use confidential info, without consent for his own benefit. (eg, buy land he knows will be valuable because of confidential info).

· Policy

· traditional rationales:

· 1) encourages full disclosure
· 2) creates atmosphere of trust
· cynical rationales:

· 1) increase value of legal services – clients can get advice without having to worry about incriminating info being used.
· 2) protect lawyer – don’t have to reveal information
· costs:  information withheld for public, impedes search for truth.

2.  Exceptions (1.6(b))
· 1)  Consent or Implied Authorization.  MR 1.6(a) / DR 4-101(c)(1)
· MR 1.6(a):  “A lawyer shall not reveal, unless the client gives informed consent or the disclosure is impliedly authorized in order to carry our the representation”
· direct consent must be informed (cf. duty to informed and advise under MR 1.4)

· examples of implied authorization

· putting needed information about client in the complaint

· if have pattern of revealing particular information about client

· DR 4-101(c)(1):  may reveal secrets with consent.

· 2)  Death or substantial bodily harm.  MR 1.6(b)(1).
· MR 1.6(b)(1) “may reveal [confidential information]” if he “reasonably believes” disclosure is necessary… “to prevent reasonably certain death or substantial bodily harm”
· note that lawyer is only allowed to reveal, doesn’t have to.

· argument for flexibility:  line is blurry, don’t want to hold lawyer accountable for tough call.

· argument for requiring it:  it’s a clear call between death on one hand, and confidence on the other.

· Example:  lawyer finds out client is HIV positive, isn’t telling his wife and having unprotected sex with her.  May the lawyer divulge this information to his wife?

· first course of action is to remonstrate:  encourage that client tell his wife.

· HIV could well qualify as “substantial bodily harm” “reasonably certain”:

· 3)  Crime/ Fraud.  Must be prospective.  MR 1.6(b)(2) / DR 4-101(C)(3).
· DR 4-101(C)(3):  “A lawyer may reveal…the intention of client to commit a crime, and the info necessary prevent the crime.”

· MR 1.6(b)(2):  may reveal if lawyer reasonably believes necessary to “prevent client from committing crime or fraud that is reasonably certain to result [in injury to finances or property] and in furtherance of which the client has used the lawyer’s services”

· Example: Client, in gratitude for establishing trust, explains he stole $1 million dollars out of fund to pay debts.  Can’t reveal, as crime has already happened.

· 4)  Substantial Financial Injury.  MR 1.6(b)(3).  Can be retrospective, must use the lawyer’s services.
· MR 1.6(b)(3):  “Attorney may reveal [confidential info] if necessary “to prevent, mitigate, or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted in the commission of crime or fraud in furtherance of which the client has used the lawyers services.”

· controversial in allows revelation about past crime.

· 5)  When needed for lawyer’s defense.  MR 1.6(b)(5) / DR 4-101(C)(4):
· MR 1.6(b)(5):  may reveal if “reasonably believes necessary to establish a defense to criminal or civil claim against the lawyer based on conduct in which the client was involved, or in response to allegations in any proceeding concerning the lawyer’s representation of the client”

· DR 4-101(c)(4): can reveal if “necessary to defend herself against accusation of wrongful conduct.”

· Can invoke this defense even if charges have not yet been made, so long as there is a claim of wrongdoing.  MR 1.6(b)(5), cmt. 10.

· “The lawyer’s right to respond arises when assertion [of wrongdoing] has been made.  [The rule] does not require the lawyer await the commencement of an action or proceeding…”

· Examples:

· lawyer discovers that complaint contains a false statement.  D brings action for Rule 11 sanctions.  Lawyer wants to defend that client told him otherwise.

· OK under 1.6(b)(5).

· lawyer at firm thinks SEC registration statement misleading.  Overruled by partner.  Lawyer is concerned could be disbarred by SEC, but misleading them not a crime.

· can’t go to SEC yet, as there has been no assertion of wrongdoing.

· 6)  When necessary to collect lawyer’s fees.  DR 4-101(C)(4) / MR 1.6(b)(5) cmt. 11.
· DR 4-101(C)(4):  The lawyer may reveal secrets “necessary to establish or collect his fee”
· Example: lawyer unsuccessfully defends on civil fraud.  Client refuses to pay, as claims representation inadequate.  

· can reveal confidences if needed to prove representation adequate.

· 7)  To comply with a court order or the law.  MR 1.6(b)(6)
· 8)  Noisy Withdrawal/ Harm to Organization.   MR 1.13(c).  (also MR 1.2 cmt 10, MR 4.1 cmt 3)
· MR 1.13(b):  requires “up the ladder” reporting.  
· “If lawyer for organization knows that EE or other agent of corp. intends to act [in way violating legal obligation to the organization] likely to result in substantial injury to the organization, shall proceed as is the best interest of the organization ( the lawyer shall refer the matter to higher authority in the organization, that can act on its behalf under applicable law.

· BUT: MR 1.13(c) – if no action, can reveal confidential info to protect organization
· “(1) if, despite the lawyer’s efforts [reporting above] the highest authority fails to act on violation that is clearly a violation of law, and (2) lawyer believes the violation is reasonable certain to result in substantial injury,

· ( then can reveal confidential info necessary to protection organization (eg, to investors)”

· cf. Noisy Withdrawal. 
·  Basic Concept:  If have reached “top of the ladder” in organizational context, and no action is taken despite violation of law reasonably certain to cause substantial injury to investors ( requires to withdraw and inform SEC withdrawal based on “professional considerations”
· the “Enron”/ “whistleblower” rule and SEC “Noisy Withdrawal”

· note that “professional consideration” essentially code for “my client is violating the securities laws.”  Effectively reveals client confidences.

· but rule gives attorney leverage.  When client contemplating violation, lawyer can say “you have to stop or I will be required to inform the SEC”

· rule yet to be enacted.

· Example:  lawyer observes managers are not revealing information, to buy the company from the shareholders at a lower price. Who does the in-house lawyer owe duties to, and must he tell the shareholders?

· under MR 1.13, have to report the matter to the highest authority that can act, likely the Board.  Even if, as it this case, it may be fruitless.

· if gets no action ( reveal info under MR 1.13(c).

D. The Attorney-Client Privilege
1.  In General
· The A-C privilege

· the ethical duty is broader then the privilege.  I.e.,
· privileged info ( ethical duty.  But some confidential info “related to the representation” (eg, acquired from third parties) not privileged
· protects “i) communications ii) between attorneys and their clients iii) regarding legal representation.”  (Upjohn)

· “communications” – giving lawyer evidence not privileged
· “between attorney and client” -  info from third parties not privileged (but may be within “work product” rules.
· must have reasonable expectation of confidentiality. If third party present, no privilege (unless a “common interest”)
· “legal representation” – must in the pursuit of legal advice
· Rationale: encouraging free flow of information between A and C

· value in providing defense, even to guilty clients.
· value even if client innocent, as often client won’t know he has a valid defense.
· BUT:  hurts pursuit of truth, free flow of information.
· Work Product Privilege (Hickman v. Taylor)

· “work product” privilege:  covers “memoranda, statements, and mental impressions i) of the attorney ii) prepared in contemplation of litigation.” 
· a limited privilege: don’t have to turn it over if other side can get it by “reasonable means.”  have to turn it over if they cannot.
· Rationales:
· don’t “chill” note-taking
· preserve adversarial system.
· Example:  Atty makes memoranda of interview with 3rd parties investigating accident.  Other side wants to order production during discovery.
· ethically protected (related to the representation), not in A-C privilege (as not between A and C), but protected under Hickman.
2.  Organizational Clients (Upjohn)

· Possible scope of A-C privilege in corporate context:

· 1) “Subject Matter” Test (Upjohn) – Corporate A–C privilege covers communications between counsel and EE,
· (a) regarding matters within the scope of their employment; and 

· (b) purpose of communication is to facilitate formation or implementation of legal advice to corp.

· essentially maps A–C privilege of individual to corporate setting.
· 2) “control group” test:  Corporate A–C privilege extends only to high-level corporate officers communications with counsel re: company’s legal strategy.
·  limited, but advantage of concreteness.
· Goodfarb test (middle ground) – communications by EE to corporate counsel (other than initiated by EE) protected if 
· i) concern EE own conduct in scope of employment; and 
· ii) are made to assist lawyer in assessing or responding to legal consequence of corporation’s conduct.
· Should the privilege be different in the corporate context?
· 1) corporations might not need as much protection.
· 2) accountability – hard to know who is responsible within corporate structure.  Division of responsibility + wide privilege impedes search for truth.
· Upjohn (US 1981) – Senior management orders internal investigation by counsel of alleged bribes to foreign officials.  Counsels interviews EEs, and IRS seeks to discover.
· Supreme Court rejects the control group test, finds info privileged.  Adopts subject matter test, arguably.
· Example:  botched operation at hospital.  Corporate lawyer interviews a) head of hospital (COO) (re: formulating general policies for screening out bad doctors), b) anesthesiologist (re: operation), c) nurse (re: policies.  An EE, but not participating in operation), and d) neighbor, who is an EE, (re: witness of P walking post-operation).
· under Upjohn:  all protected except for d. Interview with d is not about a matter within the scope of their employment.
· under Goodfarb:  all protected but c and d.  C not about legal consequences of the conduct.
· under control group: only a protected.
· Governmental A-C privilege

· reasons for narrower scope (In re Lindsay):

· 1) public interest – govt EE serves public, shouldn’t be able to inhibit public search for truth

· 2) lower expectation of privacy of public officials.

· 3) Govt attorney’s duty is to enforce the law - not to protect the government.

· 4) transparency in government.

· 5) no individual liability due to immunity
· Examples:
· 1) In re Duces Tecum (1997) – First Lady meets with White House attorneys re: Whitewater.  Special Prosecutor subpoenas notes from this meeting.  
· White House claims privilege, court held that notes must be produced.
· 2) President meets with White House attorney regarding alleged crimes in Executive Branch.  Privileged?
· some argue that executive branch functioning (the “executive privilege”) cuts the other way here.
· Rmk:  “executive privilege”

· covers “deliberative processes” in executive branch.
· rationale: confidential area in which ideas can be honesty debated without fear of later use against them.
· 3) President discusses with AG whether warrant-less wiretapping legally permissible.  Subpoena by House Committee.
· balance between executive functioning/ honest discussion vs. governmental transparency.

3.  In Multiple Representation

· situation:  two Ds wish to discuss confidential matters to prepare defense.

· problem:  if people other than attorney and client there, lose reasonable expectation of confidentiality ( not privileged.

· “common interest” privilege:  To the extent you have common interest, two people with separate representation can meet and have confidential discussions.
· Often will get an agreement before entering into discussions

· Example:  P sues in tort for boiler explosion by manufacturer of boiler and manufacturer of part.  

· Ds here have common interest in mounting common defense, but also want separate representation as interests not perfectly aligned.  The two Ds still want to consult on the defense.

4.  Exceptions

· Rmk:  exceptions above to ethical duty—recover fees, self-defense in malpractice, substantial bodily harm—also exceptions to privilege.
· 1) Crime-Fraud Exception

· no privilege when AC communication “in furtherance” of on-going or planned crime, fraud, other “misconduct”

· eg, “I need legal advice as to how to cheat on my taxes.”
· rationale:  prevention of crime outweighs reason for protection.
· Issues:
· a) what “misconduct” counts?
· b) the bootstrapping problem:  when adversary needs the privileged information to prove the crime that makes it un-privileged?
· Answer:  Bourjaly-like initial inquiry.

· In re Subpoena Duces Tecum (2d Cir. 1984) – Adversary much establish “reasonable basis” of crime-fraud before privilege lost.  Shown by allowing judge to review in camera (confidentially).
· Zolin (US 1989)– Judge can only consider the A–C communication in proving the crime that waives the privilege, when there is “good faith belief by a reasonable person” that privileged info may reveal crime or fraud.
· c) when is communication “in furtherance” of crime-fraud?
· E.g., “what will happen if I do X illegal thing?”  Client may just be exploring options.  Hard for attorney to know when he is aiding or not.
· rule: attorney need not know of the misconduct to be subject to crime-fraud exception.
· Example:  Representing client in custody case.  Client, denied custody and told not to take children out of the state, takes the children to NM, calls you and says “I’m in NM.  My number is x.” At hearing, the next day, judge asks you where she is.
· 1st:  ethically protected as related to the representation
· But if court ordered to disclose, ethical obligations end.
· 2d:  privileged? (still can claim privilege even after order).
· a communication for the purpose of obtaining legal advice?  probably.
· substantial likelihood of injury to the children? probably not unless more facts.
· in furtherance of crime-fraud? probably ( not privileged.
· crime has already occurred in one sense, but is ongoing in another.
· 2) Waiver/ Consent
· i) explicit waiver:  client aggress expressly to waive the privilege.
· attorney can make sure this consent if informed, but in the end the client’s decision.
· ii) waiver by course of conduct – implied waiver.
· Eg, presence of third party—unless “necessary” and hired by attorney (e.g., translator)—impliedly waives the privilege (no expectation of confidentiality).
· ( have to inform client that meeting will not be privileged.
· when is third party’s presence “necessary”?
· courts have approved when lawyers hire a third party necessary to the representation:  translators, therapists, accountants, etc., depending on the circumstances.
· iii) waiver as part of agreement? – DoJ threatens to indict CEO unless she waives the privilege.  Indictment very damaging, obviously for PR.
· use of this technique much criticized by defense bar.
· fact that waiver is total—any third party can now discover all material related to subject matter—and not limited, makes this choice particularly difficult.
· iv) when advice itself in is put in issue – e.g., advice of counsel defense, malpractice suit—leads to waiver of the privilege
· E.g., suit is for tax fraud.  If client makes defense “tax counsel told me it was OK,”  then impliedly waives the privilege.  
· v) Accidental Waiver – waiver by mistakenly revealing privileged info.
· E.g., accidentally send adversary memo outlying strategy.
· clearly opposing atty can read and use, though will have to notify the other side of their mistake under MR 4.4(b).
· but does this waive all the privilege with respect to that subject matter?
· split in law what standard:
· few courts requires intentionality to waive privilege
· dominant approach is requiring negligence to waive
· few courts take strict liability approach (even reasonable mistake waives)
E.  Autonomy & Agency:  Scope of Authority of Lawyer and Client (MR 1.2(a))

· 1) In general:  the means v. ends distinction

· MR 1.2(a) – a lawyer shall [generally] abide by a clients decision concerning the objectives of the representation

· specifically:  1.2(a) makes clear that decision to settle in a civil case, or, in a criminal trial, what plea to make,  whether to testify or  to waive a jury trial are the client’s alone (after consultation with the lawyer)
· MR 1.4, cmt 2:  lawyer must notify client of any offer of settlement or plea bargain unless the client has previously indicated which proposals are acceptable or unacceptable.
· in contrast, the lawyer is given control of the means.
· Example:  Matrimonial dispute.  Husband makes lowball offer.  Lawyer has to inform client under 1.4  Wife says “just take it, to get things over with.”
· even if lawyer thinks offer objectively unreasonable, can try to convince client but must ultimately cede to her wishes. 
· Limitation:  lawyer cannot make a frivolous argument.  MR 3.1

· MR 3.1 requires “a basis in law or fact that is not frivolous” before a lawyer can ethically make an argument.
· 2) Criminal Situations and the 6th Amendment

· two complicating issues:
· 1) The Sixth Amendment:  guarantees “effective assistance of counsel at criminal trials”

· Strickland v. Washington (1984) – to establish constitutionally ineffective counsel, D must show:  (1) deficient performance, and (2) prejudice from counsel’s unprofessional errors.
· 2) Counsel appointed, judge may not allow them to withdraw.
· Tension between MR 3.1 and the 6th Amendment:  Lawyer hired to represent a indigent client.  Appears to be totally guilty in all respects.  Can you defend and provide effective assistance despite obligation to not make frivolous arguments?
· resolution:  D can so defend so as to require that every element of the case is established.  Put the government to its proof.  MR 3.1 allows for this.
· on appeal, things are tougher:  Anders requires that even if there is no bona fide basis for appeal, 6th requires lawyer submit a brief referring to anything in the record that could arguably support an appeal.
· but filing an Anders brief seen as very prejudicial to client…
· Tension between 6th and lawyer’s control over trial means:  On appeal (or habeas), client wants to make effective assistance argument.  Lawyer concludes it is nonfrivolous, but really weak, and brief should focus on strongest points.  Does 6th require you to include the argument?
· Jones v. Barnes – 6th doesn’t protect the client’s autonomy re: litigation strategy.  No requirement to make strategically poor though nonfrivolous arguments
· 3) Binding the Client (Agency)

· policies:
· binding needed for finality, unfair to other party
· but binding client holds innocent responsible for another’s mistakes.
· a) in civil cases (“too bad, so sad”):  attorney binds the client within the scope of the retainer.
· even if lawyer makes unreasonable mistake (eg, misses statute of limitations), binds him.  Client remedy is in malpractice.
· b) in criminal cases:  binds client unless constitutes effective counsel

· Taylor v. Illinois – Attorney, in misguided strategy, seeks to spring a witness on the prosecution.  Backfires when judge doesn’t allow witness to testify at all.
· held to bind client as not ineffective assistance.
· dissent:  this is simple misconduct, not a legitimate strategic error.  Heightened concerns as counsel appointed.
· 4) Diminished Capacity Clients

· available procedure with diminished capacity clients:  court appoints guardian ad litem, who represents their best interests as they see them.
· eg, minors, physical (coma) or mental disability.

· advocate (pursue client’s expressed interests) v. guardian (pursue interests as the guardian deems best for the client)

· In re Matter of MR – even when client of diminished capacity, an advocate for that client has duty to zealously advocate their choices.  

· But, if lawyer perceives a conflict between that person’s expressed preferences and their best interests, he may inform the court of a possible need to appoint a guardian ad litem.
· basically expresses the model rules approach

· Model Rules:

· MR 1-14(a):  “When client’s ability [diminished], lawyer shall, as reasonably possible, maintain a normal relationship with the client.”  BUT
· MR 1-14(b):  Attorney may seek the appointment of a guardian when he “reasonably believes that the client cannot act in the client’s own interest.”

· Example:  Client severely injured, had demonstrated a propensity to waste money.  Has to choose between $1 million lump sum vs. structured settlement.  Lawyer strongly recommends latter, and suspects diminished mental capacity, but client wants lump sum.

· of course remonstrate first, but, as advocate, must cede to client’s wishes.

· if client truly not capable of deciding his own best interest, request that court appoint a guardian.

F.  Termination and Withdrawal (MR 1.16)
· General rule:  client can fire a lawyer for any reason or no reason;  lawyer can only withdraw for “good cause”

· discriminatory firing by client may sound in discrimination law, but client autonomy means he can still fire the lawyer.

· Mandatory Withdrawal  MR 1.16(a)
· (1) the representation will result in the violation of the Rules or other law;
· (2) the lawyer’s physical or mental condition materially impairs his ability to represent the client;
· (3) the lawyer is discharged.

· Permissive Withdrawal  MR 1.16(b)
· (1) withdrawal can be accomplished without material adverse effect to the client’s interest;
· (2) the client persists in action the lawyer believes is crime or fraud, or (3) has used the lawyers services in crime or fraud;
· (4) the client insists on action “repugnant” or imprudent to the lawyer;
· (5) the client doesn’t pay;
· (6) the representation will result in an “unreasonable financial burden”
· (7) other good cause.
· Two exceptions to withdrawal:
· 1) if appointed, judge can refuse to terminate
· 2) if far along in the trial, judge can refuse withdrawal
· MR 1.16(c):  “when ordered to continue representation by a tribunal, the lawyer shall do so despite good cause for termination.”
· Complications with contingent fees:

· 1) lawyer takes case, determines that it is low probability, and wants to quit.
· probably can’t do this:  hurts client’s interests; no good cause
· 2) Lawyer takes client to trial on contingent fee, but client switches lawyer at last minute.
· might be able to get some fees on equitable basis.
G.  The No-Contact Rule (MR 4.2)
1.  Generally
· when person is represented:  no contact without that lawyer’s permission or authorized by law (MR 4.2)

· MR 4.2:  “In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized by law.” 

· cf.  DR 7-104(A)(1): “During course of representation of a client, a lawyer shall not communicate or cause another to communicate on the subject of the representation with a party he knows to be represented by a lawyer in that matter [unless consent of authorization]”
· a more limited no-contact rule:  applies only to parties.
· when person is not represented:  can have contact, but don’t mislead, state or imply disinterest, or offer legal advice (MR 4.3)

· MR 4.3:  “When dealing on behalf of a client with a person not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested.  If lawyer knows or reasonably should know that their role is misunderstood, lawyer should make reasonable efforts to correct any misunderstanding as to their interest.  The lawyer shall not give advice to the person, other than to secure counsel…”

· similarly: DR 7-104(A)(2) – don’t give advice to unrepresented person ,other than to obtain counsel.

· MR 4.1:  in the course of representation, a lawyer shall not (a) make a false statement…
· Rationales:
· 1) prevent “unknowing admissions” 
· 2) protect integrity of opponent’s A-C relationship
· 3) protect the A–C privilege
· Examples: 
· 1) potential tort suit.  D represented, P not yet.  
· D atty’s can visit and make factual inquires, but offer no advice other than “get a lawyer”
· once P gets a lawyer, atty can’t interview without the P’s lawyer (not the client’s) consent.  Have to wait until depositions (then authorized by law).
· 2) P atty making offers to D atty, but suspects they are not getting through to the client.
· if suspicion true, obviously D atty is violating duty to inform and advise (MR 1.4)
· how to get around this:  suggest to your client (don’t tell him to do so, then causing rule to be violated)  the offers aren’t getting through, hope he talks to D directly.
2.  Organizational Clients (Niesig)
· Corporate Clients

· how to extend the no-contact rule in corporate context:  when are EEs “parties” under DR 7-104 or “represented” under MR 4.2?
· control group (pretty strict)?  all EEs (would impede flow of information)?
· Niesig test:  No-contact rule only applies to EEs whose:

· (a) actions bind the corporation (eg, higher management)
· (b) actions will be imputed to the corporation for purposes of liability;

· (c) are implementing the advice of legal counsel.

· Examples:
· 1) Suing corporation for workplace accident.  Three EEs:  a) executive VP; b) assembly worker involved in the accident; c) worker who witnessed the accident but was not involved.
· under Niesig, the VP’s actions bind the corp.  EE b’s actions will be imputed for liability.  Thus can only informally interview c.
· 2) “testers” – Eg, in housing discrimination suit, send two identical applicants (save race) to the landlord.  A violation of no contact?
· though within rule, courts have allowed testers based on policy.  (Gidatex)
· Government Context

· MR 4.2 cmt 1:  “authorized by law” includes the right of a party to a controversy with a government agency to speak with government officials about the matter”

· rationale:  the 1st Amendment:  right to “petition govt for redress of grievances”
· Examples:  
· 1) Commerce Dept rule limits salmon fishing.  Ps challenges rule.  Can you talk to people in the govt about this rule, e.g., lobby change the rule?
·  yes under MR 4.2 cmt 1.  Core political speech.
· 2) P sues police dept for brutality.  Police represented.  Can you interview members of the police department without violating the no-contact rule?  
· in terms of interviewing individual cops, less of a speech argument
· for commander (who sets policy), tougher call.
3.  Criminal Context
· 6th Amendment “No-contact” rules

· 6th Amendment no-contact only applies if suspect in custody or indicted.
· Miranda – when suspect in custody:  police (as representatives of prosecutors) must advise of right to counsel and must cease interrogation if suspect invokes right to counsel.

· Brewer – after judicial proceedings commence (i.e., post-indictment), police may not interrogate a suspect represented by counsel, whether or not in custody, absent waiver

· Hammad – use of informants and wires in investigation OK, but prosecutor can be subject to discipline if oversteps authority
· facts:  prosecutors trying to bring Hammads—Medicare defrauder—down.  Goldstein, informant, is enlisted.  Goldstein, wearing a wire, shows Hammads a fake subpoena and gets valuable admissions.

· argument a violation of no-contact rule:  Goldstein an agent of the P, used to talk to Hammad and generate admissions.

· held: While it is permissible to use informants, if P engages in ethical misconduct (the fake subpoena) judge can use no-contact rule to discipline (and even exclude the evidence).

· DoJ response:

· 1) Thornburgh Memo (1987):  declares DoJ attorneys are not restricted by state ethics rules in investigations (incl. no-contact rule)
· 2) Reno Memo (1994):  acknowledges state ethics rules apply.  But argues attorneys avoid no-contact rule as are “authorized by law” in the undercover operations.

· law is “the power of the DoJ to investigate criminal conduct”  under the “Reno Rules” she simultaneously creates (i.e., the power of Memo, which is itself a law)

· but:  O’Keefe (DC Cir.) – DoJ doesn’t have rule-making authority, thus “Reno Rules” aren’t law.

· McDade Amendment:  confirms DoJ subject to state ethical rules.
· Examples:  

· 1)  prosecutor seeking to bring down drug ring.  Higher-ups have counsel.  P wants to use informant with wire to get higher-ups on tape.

· no 6th problem:  not indicted (triggering Brewer) or in custody (triggering Miranda)

· no-contact problem:  OK as use of informants allowed under Hammad if don’t overstep authority (not egregious).  Policy of allowing effective law enforcement investigation.

· 2) lower-level agent arrested.  Represented by the mob lawyer, but wishes to inform.  He can’t go through his attorney (as would end up dead).  So he wants to call the prosecutor directly to give the information and cut a deal.  What can he do?

· no-contact rule can’t be waived by the client, only the lawyer.

· firing the attorney would set off alarms for the higher-ups.
· best solution:  once informant has indicated willingness, P appoints public defender without letting current attorney know, negotiates
H.  Improper Receipt of Confidential Information (MR 8.4, MR 4.4(b))
· No deliberate acts to obtain confidential info allowed.  MR 8.4.
· MR 8.4(c):  “Lawyer not permitted to engage in fraud, deceit or misrepresentation”

· MR 8.4(d):  “Lawyer shall not engage in conduct that is prejudicial to the administration of justice”

· Inadvertently obtains confidential info ( notify, but no duty to return/ not to use.  MR 4.4.

· MR 4.4(b):  Lawyer who receives document “relating to the representation of another lawyer’s client and knows or should have know that the document was inadvertently sent shall promptly notify the sender”
· MR 4.4, cmt. 2:  Whether or not to return the misdirected information a matter of “professional judgment”.  Suggests could return it without violating advocacy duties.  Suggests also you can read it without violating ethical rules.
· Examples:
· 1) Trustee suspected of stealing money.  Beneficiary’s lawyer gets information from the settlor’s attorney, by deceptively posing as the executor.
· a violation of MR 8.4 (acquires info by deceit).  Remedy is discipline and disqualify attorney.
· 2) “misdirected fax”: adversary accidentally sends you a fax with confidential info.
· have to notify sender, but whether to return or not the lawyer’s decision.
· significant tension between powerful values:

· a) adversarial system (Brougham) – duty to zealously advocate

· b) fairness/ A-C privilege 

III.  Financing Legal Services
A.  Attorney’s Fees
1.  “Excessive” Fees (MR 1.5(a))

· Rmk re: modes of payment

· 1) hourly fee (most common); 

· 2) contingency fees (dominate in personal injury suits); 

· 3) payment in kind; 

· 4) 3rd party payor (eg, insurance, parents); 

· 5) common fund/ common benefit (class action/ derivative suits) 

· 6) fee-shifting arrangement

· 7) “English Rule” – the loser pays.

· 8) pro bono.

· 9) pro se.

· prohibition on “unreasonable” or “excessive” fees (MR 1.5(a), DR 2-106)
· MR 1.5(a):  prohibits charging, collecting, or agreeing to “an unreasonable fee or an unreasonable amount for expenses”
· DR 2-106(A):  prohibits charging, collecting, or agreeing to “illegal or clearly excessive fees”
· since “unreasonable” is broader than “clearly excessive” MR has raised the bar in regulating fees.
· factors to consider
· MR 1.6(a):  time involved;  custom;  experience and skill of lawyer;  fixed v. contingent;  stakes of matter; results.
· sophistication of client (Telex v. Fordham)
· Rationales:  why not leave prices to the market?

· 1) information asymmetry – client can’t evaluate quality of services
· ( more scrutiny for unsophisticated clients.

· 2) 2d best correction for monopoly power – prevent gouging by cartel.
· lawyers enjoyed regulated monopoly on provision of legal services

· state law prohibits “unauthorized practice of law”
· eg, Goldfarb – VA had minimum “fee schedule” for title examination.  Goldfarbs couldn’t find anyone to do it for a lower fee (under 1% of price of home), even though they had a very simple title and an expense home.

· held:  professions (like law and medicine) are subject to antitrust laws.
· Examples:

· Telex - IBM v. Telex in antitrust action.  Telex claims IBM keeping it out of the market.  Telex sues, wins $259 million judgment, reversed on appeal, instead awarding $18.5 million to IBM on counterclaim.  Telex, with bankruptcy at stake hires best antitrust atty to write petition for writ at Supreme Court.

· Lasky and Telex write contract, for contingent fee:  “once petition is filed, then Lasky entitled to 5% in event of recovery…with contingent fee not less than $1 million.”

· petition filed, then case settled.  Court holds $1 million not unreasonable, focusing on mutual sophistication of actors.

· Fordham – Drunk driving case.  Father, instead of usual defenders (3–10K), hires corporate lawyer he meets, who agrees to take it at usual hourly rate.  He mount unusually successful and novel defense, wins.  Total came to 50K.

· held:  fee “unreasonable,” even though based on actual numbers of hours worked.  Focuses on difference between fee charged and customary one, unsophisticated actor.

· Cooperman – lawyer has practice of charging a nonrefundable retainer.  Court holds this is unreasonable.

· can argue he “earns” the fee once he agrees, since he incurs opportunity costs and conflicts costs.

· DR 2-0110(A)(3):   upon withdrawal, lawyer shall promptly return any advance fee that has not yet been earned.
· Cooperman rule avoided by clever contracting – eg, $5K for first hour of work.

2.  Contingent Fees (MR 1.5(c)) and Limitations (MR 1.5(d))

· “Reasonable” contingent fees allowed, if client agrees in writing (MR 1.5(c))
· MR 1.5(c): “A fee may be contingent on the outcome of the matter, [but] shall be in a writing signed by the client…”

· concerns re: contingent fees
· 1) barratry: contingent fees create litigious environment

· but: lawyers will only take on cases that are economically worth it.

· i) diversified portfolios contingent fees spread risk (from clients to them) which allows more suits. 
· but, so long as some are meritorious, this seems good.

· ii) pre-commitment:  once take a case on, have incentives to bring it to judgment even if eventually becomes meritless

· iii) creates “expertise” in meritless suits:  get good at inducing settlement by threat.

· 2) conflict of interest:  Lawyer has incentive to settle earlier.  Atty trying to maximize his own maximum net return, not the client’s.
· example:  30% contingent fee.  Can chose:

· work 1000 hours for $150K (net $45 an hour), net to client is $105K, or

· work 50 hours for $125 settlement ($750 an hour), net to client $87K, 

· work 3 hours for $100K ($10K an hour), net to client $70K

· fact that client has final say on deciding to settle not a sufficient answer.  Often will lack the expertise to know this, will listen to the lawyer.
· but this might be OK – lawyer might not agree to take the case if client forces him into inefficient 1000 hour solution.

· but:  hourly fee has its own conflict of interest – encourages lawyers to “pad the bill”, work more than necessary.

· though each fee system has its issues, the interests are arguably more aligned in the contingent cases.

· Prohibition in Matrimonial and Criminal Cases (MR 1.5(d))
· matrimonial MR 1.5(d)(1) – no contingent fees in “a domestic relations matter…payment of which is contingent on securing divorce, alimony, or property in lieu thereof”

· rationale:  creates incentive not to encourage familial reconciliation.  Want as much money as possible to stay with the family

· criminal MR 1.5(d)(2) – no contingent fee “for representing D in a criminal case”

· rationale:  misaligned incentives.  Atty may accept earlier plea, eg.  Special consideration in criminal representation.

· but:  prohibition prevents some mutually advantageous contracts – D might want full freedom of contract to attract the best lawyer.

3.  Fee Shifting (Evans v. Jeff D)
· American v. English Rule
· American Rule:  each side pays its own fees.

· English rule:  Loser in litigation pays the winner’s reasonable attorneys fees

· pros and cons of English rule:
· advantage:  deters frivolous litigation.
· as D in frivolous suit doesn’t need to worry about paying his own attorney’s fees, can be exploited/
· disadvantage:  may deter people of limited means from suit.

· but England has widespread system of legal aid.

· advantage:  may encourage settlement (under some conditions).

· why:  English rule creates more risk, hence parties more likely to settle, facing greater uncertainty.

· BUT:  English Rule can actually make settlement impossible when it would be possible under the American rule, 

· when each party is very optimistic about their chances of success.

· under the English rule, parties expectations diverge more because of the fees.

· Fee-Shifting Statutes
· a “one way” English Rule for particular cases:  P gets the fees in “public interest” litigation
· meant to encourage filing of particular types of suit—environmental and civil rights cases—and support public interest bar

· a “private attorney general” model.  Concerns:
· Private bar will make the decisions based mainly on financial decisions, unlike government decisions based on merit, political discretion

· conflict of interest:  many of these cases are against the government, which has interests involved.

· political insulation:  private groups have freedom to take counter-majoritarian cases.  Privatization de-politicizes the prosecutorial discretion decisions.

· Calculating the Fee:
· the lodestar fee = reasonable hours*reasonable hourly rate.
· instead of negotiated rates, billed hours, court decision of reasonable rates and hours.
· problem with lodestar:  administrability 

· requires court to do separate factfinding, be an accountant, check all the books for reasonableness.  Tends to be a pain.

· the “multiplier”:  lodestar fee may then be adjusted:
· the “multiplier” = adjustment upward to compensate for risk.
· allowed under some state fee–shifting statutes

· not adjusting for risk tends to undermine the incentives to prosecute these cases (the motivation for fee-shifting)

· since courts will only typically give lodestar multiplier within 1–4 no matter how risky the case is, high risk cases not prosecuted.

· eg, with only 1% case, no court will allow 100 multiplier.

· problems in hindsight bias in calculating this.

· City of Burlington v. Dague – no risk multiplier allowed under federal fee-shifting statutes.
· way to get around this:  argue that a higher hourly rate is “reasonable” given the risk.

· City of Riverside – lawsuit against cops who broke up party.  Lawyers eventually get $33,350 in damages (only $13,350 compensatory), yet bill $245,000.

· argument fees unreasonable:  case would only have been prosecuted with the fee-shifting

· argument fees reasonable:  case not only about money.  Public interest is deterring abuses by govt, dignitary harm.  “Public atty general”

· court allows lodestar to exceed damages, so long as atty not billing more hours than needed in good faith.

· The Evans v. Jeff D problem
· Evans v. Jeff D (1986) – fees can be waived as part of settlement in fee-shifting cases, as well as negotiated in the settlement.
· facts:  public interest case.  Ds offer the client all the relief they want (prospectively reform facilities), asking only that the fee be waived.

· the lawyer, citing his ethical obligations to his client, accepts the offer.

· But: challenges the waiver as violating the policy of the fee-shifting statute.

· Two issues:

· 1) is it permissible to make settlement often contingent on a fee waiver?

· 2) is it permissible to simultaneously negotiate statutory fees and settlement?

· dissent:  would have disallowed waiver, but allowed simultaneous negotiation.

· policy of not undermining incentives to bring these cases.

· seems to balance policy of maintaining incentive for civil rights attorneys to take suit, while also encouraging negotiations and settlement.

· Two policies of fee-shifting statute:

· 1) encouraging settlement

· enhancing certainty:  simultaneous negotiation good, since D wants to be able to control its risk.  Both majority and dissent agree on this

· increases pie:  (majority)  waiver, since it cuts out the attorney, frees up more the D’s funds for settlement.

· 2) maintaining incentives for lawyers to take the suit

· dissent:  considerable deterrence will be created by allowing waiver, since these types of settlement offers will be made anytime the D thinks they will lose.

· majority doesn’t think this effect will be considerable:  rare case where the P will be given everything that they want.

· Court of Appeals:  don’t allow fees and settlement to be negotiated simultaneously.  (arguably best policy)
· The Evans problem occurs when lawyers are self-sacrificing, but the more serious danger is lawyers being self-interested. 
· Example:  class action


· reasonable fee: $50K

· expected recovery:  $10M.

· if you are an unscrupulous D, you offer to “buy” the attorney’s recommendation to the client:

· D offers:  $5M on merits, $150K in fees.

· clearly unethical for the plaintiff attorney to accept, not clear if unethical (or a part of zealous representation) on D to offer

· this problem remedied in federal court by requiring court approval of settlements.

· but court has imperfect information, judicial scrutiny might be enough.

4.  Division of Fees (MR 5.6, 1.5(e))

· Division of Fees within Firm: Partnership Structures
· true partner has equity, share of the firm, thus share in profits of the firm.

· division determined by agreement

· partnership agreement:  determines who the profits are divided.  Types:
· 1) lockstep - eg, Cravath.  Every partner gets the same amount, based on seniority
· advantages:

· fosters collegiality among the partners.  Partners will refer clients to each other, not be jealous of them.

· encourages quality monitoring across partners.  

· disadvantages:

· decreases incentives to bring in business, to work hard.

· free rider problems – partner could just sit around.

· predictions:  

· lockstep firms will be smaller, since you need effective cross-monitoring.

· lockstep firms will tend to have a strong demand for services

· partner who brings in more work has a threat to leave, but threat is weak if you already have a lot of work.

· 2) eat what you kill – most big firms.  Partner’s pay based on ability to bring in work.

· measures:  1) “rain-making” – i.e., bring in clients; 2) quality/ quantity of work done.

· advantages:

· increases incentives to bring it business

· disadvantages:

· fosters competition within the firm

· competition can be positive, if encourages productivity

· but is bad if causes jealousy, destructiveness

· both systems face two problems in terms of stability:

· wanting a partner to leave who won’t

· threats of partners to leave – would like to use non-compete, but…

· “non-compete” clauses for lawyers—except retirement plans—banned as a restriction on the lawyer’s right to practice.  MR 5.6(a).
· MR 5.6(a): “a lawyer shall not participate in the offering or making…a partnership...agreement that restricts the right of a lawyer to practice after termination, exception an agreement conferring retirement benefits.”

· rationale:  protect client’s interests.  If you leave, even if client wants to continue with you, can’t because of the clause.
· what law firms do in practice:

· stipulate that leaving has penalty of forfeiting capital share in the partnership.

· often a sufficient economic incentives to prevent partners leaving.

· Restriction on Fee Sharing Outside of Firm
· Settlement Offers Cannot Restrict a Lawyer’s right to practice.  MR 5.6(b).
· MR 5.6(b):  “A lawyer shall not participating in offering or making…an agreement in which a restriction on the lawyer’s right to practice as part of a settlement.”

· rationale:  Protect client’s interest, right of client to chose the attorney they want.

· Example:  D offers settlement if you agree not to convert case into a class action.

· clause would violate MR 5.6(b).

· Division of fees with lawyers not in the same firm allowed only if i) client gives informed written consent; and ii) division proportional or joint responsibility.  MR 1.5(e).
· “pure” referral fees not allowed.
· MR 1.5(e):  “A division of fee between lawyers who are not in the same firm may be made only if:

· (1) division in proportion to the services rendered OR each lawyer assumes joint responsibility for the representation;

· (2) client agrees to the arrangement, including the share each lawyer would receive, and is confirmed in writing;

· (3) the total fee is reasonable.”

· rationale:  lawyer looking to refer their client has incentive not to refer to lawyer with best ability for the client, instead attorney willing to pay the most.

· Referral fees pretty easy to get today.  Old rule was tougher, required fee be proportional to services rendered.

· DR 2-107(A):   A lawyer shall not divide a fee for legal services with another lawyer, not part of the same firm, unless:

· i) client consents after full disclosure of the division of fees

· ii) the division made in proportion to services and responsibility assumed by each

· iii) total fee is reasonable.

· Example:  

· Client consults you about lease.  Incidentally complains about cost of examining boards.  It occurs to you that this is a great antitrust case.  Go to see plaintiff’s law firm with case, but want to get 20% of the fee.

· can’t under old rule, now can if client consents and assume joint responsibility.

B.  Pro Bono (MR 6.1)

· No Mandatory Pro Bono under the Rules.  MR 6.1
· MR 6.1:  “Every lawyer has a professional responsibility to provide legal services to those unable to pay.  A lawyer should aspire to render at least 50 hours of pro bono…per year.”
· an aspirational rule, not an obligation.

· some states have actual requirements:  pro bono or donation (eg, Florida)

· Policy
· for mandatory pro bono (Rhode)
· 1) lawyers services important, and expensive

· unclear why not pro bono medical services, groceries.

· 2) public service part of the profession (Pound)

· 3) a quid pro quo for state-enforced monopoly

· 4) level playing field in many suits

· against mandatory pro bono
· 1) should let the market work

· 2) a form of indentured servitude for lawyers

· 3) serves only to artificially expand the market for legal services (Macey)

· make suits free, encourages litigiousness.

· if potential plaintiffs who (don’t want to sue now because it’s not worth it), now sue because of pro bono, which increases demand for defense services.

· 4) differential burden on small lawyers, lawyers with different skill sets

· if small lawyer has to work pro bono, may leave no one watching the shop

· lawyer with narrow skill set may not be competent to handle matrimonial, landlord cases (bulk of needed pro bono)

· 5) leaving it aspirational encourages only those lawyers who really believe in the goals, have the skills, to do it.

· 6) better just to tax and transfer.

· 7) unclear what should be counted as “pro bono publico”

· Rmk:  can have option of “buying out” of pro bono obligation with donation to legal aid.
· lessens servitude and differential burden concerns

IV.  Conflicts
A.  Attorney-Client Conflicts

1.  Business Transactions with Clients (MR 1.8(a))

· MR 1.8(a):  A lawyer may no enter into a business transaction with a client unless: (1) the terms are fair and reasonable and fully disclosed, (2) the client is advised of desirability of independent counsel; (3) the client gives informed consent in writing.
· rationale:  prevent exploitation of trust relationship.

· cf.  DR 5-104(A):  “A lawyer shall not enter in to a business transaction with a client if they have differing interests therein and if the client expects the lawyer to exercise his professional judgment, unless the client has consented after full disclosure”

· Example:  Matter of Neville – Neville represents Bly.  Both get an interest in a piece of real estate.  The real estate is sold to a third party, though Neville makes clear that he was not representing the client in this transaction.  Client complains that he got a bad deal.

· arguments Neville acted properly:

· client a sophisticated party, a real estate investor

· Neville informs client that he was not representing him, advised him to get independent counsel, informed there was a conflict of interest.

· Client structured the transaction.

· despite this, court holds that that the disclosure was not enough.

· Neville must inform the client of all the potential advantages and disadvantages of the deal.

· the transaction must also be “equally favorable as an arms-length transaction”

2.  Media Rights (MR 1.8(d))
· MR 1.8(d): Bans media rights deals, prior to the conclusion of the representation, giving the lawyer media rights based in substantial part on the representation.
· rationale:  conflict in that lawyer’s interest is now to make the trial a show, make it dramatic.  Not settle, eg, because a trial is exciting.

· Rmk:  lawyer can buy and negotiate for media rights after the trial is concluded.

3.  Financial Assistance & Proprietary Interests (MR 1.8(e)(1))

· MR 1.8(e)(1):  can’t provide financial assistance to the client in connection with pending or contemplated litigation, expect advancing litigation costs.

· Similarly DR 5-103(B):  Prohibits lawyers from advancing funds to the client.  Save litigation expenses, so long as the client remains responsible.
· this last clause proves problematic in class actions and contingent cases.

· Rules thus ban the lawyer taking a proprietary interest in the representation, save a reasonable contingent fee.

· rationales:
· prevents conflicts with A-C lending
· a vestigial remainder of bars on barratry and champetry
· “litigation costs” =  can front money for expert witnesses, filing fees, etc., so long as client remains responsible.

· but:  can’t front money for personal expenses.

· Problems for DR 5-103(B) in contingent cases and class actions: 

· contingent cases:  1.8(e)(1) allows litigation costs to be made contingent as well.  Client doesn’t have to remain responsible.  

· DR 5-103(B) didn’t have this exception. In jurisdictions where it applies, rule is just ignored.

· class action cases:  rule realty doesn’t make much sense in class action cases.  Unfair to ask class action representatives to be responsible for these costs, when their recovery will be less than the litigation costs.

· Some jurisdictions get around this by only requiring that the representative be responsible for their share of the expenses.

· Model Rules, very reasonably, have held it inapplicable to class actions.

· Examples:

· 1) what if indigent client, injured, asks for $5 for a bus to the hospital.

· not OK under MR 1.8(e)(1).  Some states have a humanitarian exception.

· 2) negotiation with client for book deal (no litigation contemplated).  Can you advance them therapy expenses?

· yes, under terms of rule, as no contemplated litigation.  1.8(e)(1) only applies to litigation, not transactional matters.
· A lawyer cannot “purchase” a lawsuit.  Champetry rules.  I.e., no 100% sale of the claim (though 30% contingent fee OK).

· rationale1:  Compensation at heart of litigation.  Can’t separate injured from the claim.

· rationale2:  client lacks expertise to properly “price” his claim.

.
4.  Relationships with Clients (MR 1.8(j))

· Familial Relations
· what to do when lawyer or client has interests adverse to a family member of the lawyer?

· No Model Rule on point.

· NY Rule 9-101(D):  Lawyer [closely related] to another lawyer shall not represent a client whose interests differ from those of another party to the matter who the lawyer knows is represented by the other lawyer unless the client consents after full disclosure.
· seems to only apply to concurrent, and not successive conflicts.

· Example:  Gellman v. Hilal – Husband represents P in med malpractice action against Ds.  Ds had been previously represented by wife in related prior action.  Ds ask that husband be disqualified.

· risk here:  wife with tell husband Ds confidential information.  Important that the cases were related.  Why she might do this:

· Wife has financial interest, Marriage relationship is so close confidential info can easily be passed accidentally.

· argument that rule doesn’t cover the situation:  “is” ( only applies to concurrent conflicts.  Here, wife’s representation of Ds is over.

· court holds no disqualification, and refuses to assume unethical behavior.

· Sexual Relations
· DR 1.8(j):  A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.
· makes sense to protect exploitation of power and trust relationship.

· exception for pre-existing relationships makes sense:  should be allowed to represent wife, eg.

· no informed consent exception.

· Example:  company contesting takeover by big corporation in Cleveland.  During the takeover battle (in which A represents the corp.), lawyer meets their in-house counsel, B, and have one-night stand.  Has the lawyer does anything wrong?

· violation of text of 1.8(j)

· but:  rule designed for small client, unsophisticated clients, especially in matrimonial representation.

· makes much less sense in sophisticated, corporate, context.

· Rmk:  sexual conflicts are not imputed.

· MR 1.9(k):  While lawyers are associated with a firm, a prohibition in the foregoing paragraphs (a)–(i) that applies to one shall apply to all of them.

· thus, imputation doesn’t occur, so if atty removes himself from the matter, firm can continue representation.

· lawyer doesn’t have to quit job, just the matter.

B.  Concurrent Conflicts (MR 1.7)
Rmk:  concurrent v. successive

· concurrent:  conflict between two current clients

· successive:  conflict between a former client and a current client

1.  Criminal Cases
· Defense Side

· joint trials v. joint representation
· joint trial:  two Ds tried simultaneously.
· advantages:  efficiency.  May help coordination of common defense.
· joint representation:  Ds have the same lawyer (need not be in joint trial, though may be)
· advantages:  efficiency, common defense
· disadvantages:  conflicts, biased lawyers.
· 1) If counsel makes timely objection to joint representation ( court must investigate conflict (Holloway).  If do not, reversal.

· Holloway v. Arkansas (US 1978) – per se 6th Amendment violation not to investigate objections to multiple representation.
· but Cuyler – court need not investigate conflicts sua sponte if no objection made.
· 2) If counsel does not object, later habeas reversal based on 6th Amendment only available if show “actual conflict of interest adversely affected lawyer’s performance”  (Cuyler v. Sullivan)

· Cuyler v. Sullivan (US 1980) – Sullivan represented by lawyer who also represents other two Ds (alleged co-conspirators), who are tried separately.  Atty puts on no defense, and Sullivan convicted.  Other two go to trial, and Atty gets these two acquitted.  No one raised any objection at trial.

· Compare Strickland v. Washington – for general 6th Amendment ineffective assistance claim, need “D must show that there is a reasonable probability that, but for the counsel’s errors, the result would have been different.”

· if counsel incompetent, need actual prejudice =  different outcome but for the incompetence. (Strickland)

· if counsel conflicted, need only adverse effect (Cuyler)

· thus, would appear that conflicted counsel is thought more dangerous that an incompetent one.

· 3) FRCP 44(c):  “The court shall promptly inquire with respect to each joint representation and personally advise each D of his right…to separate representation.  Unless it appears that there is good cause to believe no conflict of interest is likely to arise, the court shall take such measures as it deems appropriate to protect each D’s right to counsel.”
· takes care of many of the cases ex ante in federal criminal court.  More protective than Constitutional requirements.

· eg, US v. Wheat (US 1988) – D make a knowing waiver of conflicts to substitute counsel of co-Ds in conspiracy.  P objected, moved to disqualify.

· conflicting policies:  preventing conflicts v. right to chose own lawyer.

· upheld trial court’s decision to deny substitution under 44(c), based on deference to trial judge and danger “whipsaw”:
· if uphold counsel, D can later claim conflict

· if deny substitution, D can claim denied counsel of choice.

· Prosecution Side

· Young v. US ex rel. Vuitton (US 1987) – interested private parties cannot be appointed as special prosecutors.

· facts:  Vuitton’s TM violated, gets an injunction, which is violated.  Wants US to sue in criminal action against the party for contempt in violating injunction.
· asks US to pursue criminal case, but US busy, so appoints Vuitton’s lawyers as special prosecutors.

· rationale:
· United States represents justice.  Goal is not securing the conviction, but justice for all.  Private parties, instead, want to win no matter want

· Prosecutors often use discretion to not prosecute, in interests of justice, if don’t think it is in public interest.

· thus, interests of private party is not aligned with the US.

2.  Civil Cases (MR 1.7(a), (b))

· Rules

· MR 1.7(a):  unless [1.7(b) consent and waiver], a lawyer cannot represent a client when there is a concurrent conflict of interest, which exists if either:
· (1) the representation of one client will be directly adverse to another client;

· covers actual conflicts.
· (2) there is significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client, or a third person or a personal interest of the lawyer.

· covers potential conflicts.  factors to consider when weighing potential conflict:
· i) likelihood of conflict

· ii) severity of conflict:  
· 1.7(a)(2) broader than 1.7(a)(1) in that:  
· i) conflict may be potential, 
· ii) conflict may be with third persons as will as other clients; 
· iii) “materially limited” more inclusive than “directly adverse”
· MR 1.7(b): Consent and Waiver.  Notwithstanding 1.7(a), a lawyer may represent a client if:
· (1) the lawyer reasonably believes that he will be able to provide competent and diligent representation to each affected client;  

· (2) the representation is not prohibited by law;

· (3) the representation does not involve the assertion of a claim by one client against another client;
· (4) each affected client gives informed consent, confirmed in writing.

· MR 1.8(g).  Aggregate Settlement Rule.

· “A lawyer…shall not participate in making an aggregate settlement…unless each client gives informed consent, confirmed in writing….”
· would seem to make any class action settlement unethical (as can’t get consent), but can argue preempted by Rule 23 in context.
· judge monitoring role seems to substitute for consent.
· Examples
· Fiandaca v. Cunningham (1st Cir. 1987) – New Hampshire Legal Assistance has two class actions:  1) representing female prisoners, claiming conditions in prisons are unequal, constituting sex discrimination;  2) state school students at Laconia School for disabled, claiming conditions in school are bad.

· at outset of the suit:   no conflicts

· no 1.7(a)(1) actual conflict;  no “significant risk” under 1.7(a)(2)

· at time settlement offer made:  conflict created.

· proffered settlement in suit1 would improve give female prisoners new prison on Laconia grounds ( conflict created as now one representation “materially limited” by another’s responsibility.  1.7(a)(2).

· no consent obtained.

· critique:

· problem here is can’t get client’s consent as a class action

· may make more sense to have judge substitute his consent for the absent/ incompetent clients.
· state may be opportunistically creating conflict

· worse in that probably only one public interest firm in NH doing this sort of work.

· Unrelated Matters (IBM v. Levin)
· Rmk:  since risk smaller when two matters are unrelated, would make sense to have a separate rule.  But 1.7(a)(1) makes no distinction.

· IBM v. Levin - firm represents IBM on labor disputes.  Another partner in firm wants to represent Levin in unrelated antitrust lawsuit against IBM.  IBM moves to disqualify.

· under MR 1.7(a)(1), this is “directly adverse” and so there is a conflict.  Will be imputed by MR 1.10.

· can you solve the conflict by consent and waiver under 1.7(b)?
· 1.7(b)(1) seems OK.  Three possible risks

· a) vigor of representation – real danger may be to Levin, if firm pull punches not to anger IBM. 

· b) revealing confidences – little risk, as unrelated.

· c) appearance of impropriety – possible, but weak factor.

· 1.7(b)(2)–(3) are easy, but IBM won’t consent, so no.

· result allows IBM to behave opportunistically here.

3.  Standing Issues
· in Fiandaca, adversary allowed to have standing to complain

· many other states only allow a client to object to a conflict
· policy:

· argument for only clients:  prevents opportunistic objections.
· argument for broader standing:  often client won’t be informed/ eager to object.

· adversary has interest, in best position to police.

4.  Imputed Conflicts (MR 1.10(a)) and Screening

· MR 1.10(a): conflict of one lawyer in firm under MR 1.7 or 1.9 ( whole firm is disqualified

· unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the firm’s other lawyers.
· “personal conflicts” = family members, sexual relations, etc.

· Screening
· eg, in Fiandaca, the NHLA could have had one lawyer represent the inmates, another the school, and not allow communication between the two on the matter.

· some state allow this.  MR do not.

5.  Malpractice Suits Based on Conflicts (Simpson v. James)

· preamble to MR:  “Violation of a rule should not give rise to a cause of action…nor should it create a presumption…that a legal duty has been violated.  [The rules] are not designed to be a basis for civil liability”
· but cmt. 10:  “A lawyer’s violation of a Rule may be evidence of a breach of the applicable standard of conduct”
· potential remedies for conflicts of interest:

· disciplinary actions:  1) disqualification, 2) ethical sanctions

· in class actions:  3) denial of class certification

· civil remedy:  4) malpractice by client 

· malpractice – negligence suit with “reasonable lawyer” as standard of care.

· eg, Simpson v. James (5th Cir. 1990) – Simpson owner of restaurant.  Mr. Simpson dies, Mrs. Simpson wishes to sell the business.  Oliver has been their attorney for some time.  

· 1) Investors approach Oliver to buy. Attorney acting as a broker here.  

· a business transaction with client, but no problem under MR 1.8

· 2) Oliver sets up corporation for potential buyers to buy the restaurant.  Does this create a concurrent conflict?

· MR 1.7(a)(1) – not directly adverse.

· MR 1.7(a)(2) – “significant risk” of “materially limiting” representation of Mrs. Simpson?  Risks:

· establishing A-C relationship, duties to buyers

· in setting up corporation, giving Oliver confidential info, making known they wish to limit their liability.

· a potential violation of 1.7(a)(2) at this point.  Close to the line anyway.

· could make clear that this role is just ministerial, a one-off thing for the buyers, no A-C relationship.

· 3) Oliver draws up the papers for the sale.

· since Oliver is representing both sides of the deal (directly adverse under 1.7(a)(1)), court holds this was a conflict of interest.  Especially problematic here as deal is seller-financed (seller loans buyer funds to buy)

· certainly never OK to represent both sides in the litigation.  Litigation (absent settlement) is a zero-sum game.  

· representing both sides may not be as harmful in a transaction, since much more of a common interest.

· cf. EC 5-15:  A lawyer should never represent multiple sides in litigation… On the other hand, there are many instances in which a lawyer may properly serve multiple clients having potentially differing interests in [other matters].
· clearly 3 (and maybe 2) an ethical violation.  But was there malpractice here?

· Oliver could have done more for Mrs. Simpson, but the deal, as an objective matter, seems reasonable.  Working out bad ex post is not enough for negligence.

· nonetheless malpractice found.
6.  Prospective Waivers of Liability (MR 1.8(h); cmt. 22 to MR 1.7)

· Prospective  Malpractice Waivers – Not effective, unless independently represented. 

· MR 1.8(h):  A lawyer shall not make an agreement prospectively limiting the lawyer’s liability to a client for malpractice, unless the client is independently represented.
· policy:  client can’t properly understand/ assess the risk.
· Prospective Conflicts Waivers – Effective only to the extent the client understands the material risks.  Must comply with 1.7(b) test.  Cmt. 22 to MR 1.7.

· thus, waiver must first be consented to and in writing, and additionally:
· open-ended waivers:  consent typically ineffective.
· unsophisticated clients:  consent typically ineffective.
· sophisticated client, specific wavier:  consent effective.
· independent representation always a plus.
· policies:

· against wavier:  client does not understand risk
· for allowing wavier:  
· prevents opportunistic use of conflicts (IBM v. Levin)
· small clients better able to attract representation
· client choice of lawyer.
7.  Insurance “Triangle” (Goldfarb)

· in most liability insurance policies (eg, medical malpractice insurance), the insurance company takes on two obligations:

· i) will pay the judgment if held liable

· ii) will provide representation for the defense (and typically picks the attorney)

· efficiencies in this obligations running together.  

· Problem1:  Control.

· lawyer’s duty is owed to the client, here, the insured.  Not to the payor, the insurer.  MR 5.4(c).
· in practice, insurance companies exercise considerable influence, as they have the true interest and run the day-to-day aspects of the defense.

· BUT:  sometimes it is the insurer, and sometimes the client, with true interest:

· if claim will be below the policy’s limit:  insured doesn’t much care, he’s not paying anyway.

· if client calling the shots, would agree to anything up to the limit immediately.

· if claim will be above the policy’s limit:  insurer doesn’t care, it’s on the hook for the same amount regardless.

· thus we would want client to exercise control in this instance.

· Problem2:  Exclusions
· if exclusion applies, insurer has not more obligation to defend or pay the judgment.  Thus, will have incentive to argue this.  Also, don’t know whether exclusion will apply until matter is litigated.

· Goldfarb – when coverage in dispute as exclusion may apply, the insurer has to provide a defense, and the client gets to pick the attorney (which insurer pays for).
· client picking the attorney prevents insurer picking an attorney who will sacrifice vigor wrt the exclusion.

· insurer paying make sense as coverage in dispute.

8.  The Advocate–Witness Rule (MR 3.7)

· MR 3.7(a):  A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:
· (1) the testimony is related to an uncontested issue

· (2) the testimony relates to the nature and value of legal services (eg, fee-shifting cases)

· (3) disqualification of the lawyer would work substantial hardship on the client.

· BUT 3.7(b) this conflict not imputed, unless 1.7 or 1.9 otherwise applies.

· rationales:

· jury may confuse roles, over- or under-weight credibility

· “appearance of impropriety”

Aside:  Conflicts Theory






Severity of Concern?
	Concerns 
	Related Matter
	Unrelated
	Current Client
	Former

	Vigor of Representation
	More
	Less
	More
	Less

	Sharing Confidences
	More
	Less
	More
	Less

	Appearance of Impropriety
	More
	Less
	More
	Less

	Market Distortions
	--
	--
	Less
	More


Related v. Unrelated Matters
· 1) vigor: more likely to sacrifice vigor when matters related:  more of a zero-sum game.

· 2) more likely to get relevant confidences when representations related, as same topics come up

· 3) perceptions –more appearance of impropriety when matters related

Current Client v. Former Client



· 1) vigor
 - less concern, but not nil.  Firm may want former client back, and so sacrifice vigor to please them, but less of concern than when client is current

· 2) confidence:  less concern, as with former client, information is old and less relevant.

· 3) perceptions – somewhat less, though not very nice/ doesn’t look great to sue old client, 

· 4) market effects:  if couldn’t sue former client in any way that is adverse:

· 1) scope of disqualification will increase, waivers more difficult

· will be hard to contract around, because it will be difficult to track down former clients and get waivers.

· 2) more difficult for new clients to get representation

· 3) law firms won’t take on laterals, instead grow internally

· 4) size of law firms affected

Thus, it makes sense that MR 1.9 is i) less strict than 1.7 (current clients); ii) tailored to the relatedness of the representation.

C.  Successive Conflicts

1.  Generally (MR 1.9)
· Rules
· 1) “Successive Conflict” = adverse interests + substantially related matters + no written consent.  MR 1.9(a).
· MR 1.9(a):  “A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in:

· i) the same or substantially related matter in which 

· ii) that person’s interest are materially adverse to the interests of the former client 

· iii) unless the former client gives written, informed consent.”

· MR 1.9, cmt. 2: “adverse” means “ adverse to the client.  Fine to take a later contrary legal position.
· 2) Even if no successive conflict, must keep and not exploit confidences.  MR 1.9(c).
· MR 1.9(c)   “A lawyer who has (or whose firm has) formerly represented a client shall not thereafter:

· (1) use confidential information to the client’s disadvantage except as these rules allow or if information generally known.

· (2) reveal confidential information except as provided by these rules.

· 3) “substantially related” = lawyer could have obtained relevant, confidential information.  Analytica, MR 1.9(b).
· 4) Recall:  Imputation.
· Under, MR 1.10(a), all MR 1.9 conflicts imputed to the entire firm.

· 5) Can’t drop client “like hot potato” in order to turn concurrent conflict into permissive successive one (Picker).  Violates duty of loyalty.

· Examples:

· Analytica v. NPD (7th Cir. 1983) (Posner, J.) – NPD wishes to compensate Malec with stock, EE hires firm (S+F) to evaluate stock and draw up deal.  NPD pays them.  Representation ceases.  Malec then seeks to sue NPD on antitrust grounds

· 1) did S+F formerly represent NPD?  Malec hired them.

· Posner holds NPD had A-C relationship, as they were paying them, relying on the firm, acting as NPD’s agent.

· 2) Were the matters the “same or substantially related”?

· NPD argues one is employee benefits, the other is antitrust.

· Posner:  “substantially related” = lawyer could have obtained confidential information in the first representation that would be relevant in the second.
· satisfied here as S+F got information (market share, value of corp.) that may be helpful in antitrust case

· is this redundant?  Lawyer is already banned from using this information (MR 1.9(c)), which is the concern.

· but hard to trust the lawyer to follow the rules.  Temptation will be great, and would be hard to police.

· Hypo:  law firms represents public employees unions, argues publicly and adamantly for unionization rights.  Next represents Wal-mart (whose very anti-union).  Switches from a union to management firm.

· fine under MR 1.9(a), cmt. 2.  

· Hypo2:  IBM v. Levin variant.  Firm representing IBM on unrelated matter.  When Levin approaches firm, seeking to sue IBM, firm wishes to drop IBM in order to take the case.

· can’t “drop client like hot potato” in order to avoid conflict.

· Picker –  two law firms merge, and will now be representing two clients who are adverse (though the representation is in unrelated maters).  Firm then withdraws from one client, so as to eliminate conflict.

· Court made them withdraw from both, based on “hot potato” principle.

2.  Migratory Lawyers (MR 1.10(b), 1.11)

· Rules:

· Arriving Lawyers: Usual conflicts (1.7 and 1.9) and imputation rules apply.  MR 1.10(a)
· No screening allowed, except in government.
· Rmk:  you only carry your own conflicts with you (ie., matters you worked on and have info on, not any matter the firm worked on).

· Leaving Lawyers:  No conflict unless “substantially related” + remaining lawyer has confidences.  MR 1.10(b)
· MR 1.10(b):  When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with materially adverse interests to those of a client represented by the formerly associated lawyer, unless:
· (1) the matter is the same or substantially related; and
· (2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter.
· Government Migration:

· MR 1.11(a):  1.9 rules apply to lawyers arriving from government positions

· i.e., cannot represent a private party in matter “substantially related” to government work without informed consent from government.
· BUT MR 1.11(b):  screening can prevent imputation to the firm.

· Examples:

· Hypo:  Associate X works at 1,000 lawyer firm1, then moves to equally big firm2. 

· i) while at F1, worked for A in case A v. B.  F2 is representing B.  

· can X work on this matter at F2?

· No.  Concern about confidential information, looks bad.

· but can the new firm represent B now that it has hired X?

· Maybe, if jurisdiction allows screening.

· No under the model rules, which only recognize screening in governmental migratory lawyer context.

· ii) what if the attorney did not work on the A v. B matter?

· fine, so long as they didn’t get any information.  Unlike 1.9(a), no presumption that they got the confidences if they could have.

· more lenient rule justified by concerns about stifling movement of lawyers.  Would be very hard for firms to hire laterally.

· Cromley v. Broad of Ed. (7th Cir. 1994) – Attorney represents Cromley in lawsuit against school board.  Attorney moves to another firm, which represents the school board in the same case.
· 1.10(a) imputes conflict that arises under 1.9 ( new firm must be disqualified

· Court allows the representation to go forward here, as 7th Cir. allows screening to rebut presumption.  What they did:

· keeps files separate and restricts access to files.

· sent memos ordering people not to talk to the conflicted attorney 

· different offices, different parts of the building.

· Hypo2:  Attorney works on A v. B case for firm1.  Unhappy, and takes case (and client) to firm2.  Takes all the attorneys that worked on the matter, and the files, with him.  After this, B wants to be represented by firm1.

· Under the rules, okay so long as they can show they have no confidential info.

· Thus, you can “clean the stables”, but must make sure you take all tainted lawyers and confidential information with you.

· Hypo:  IBM v. Levin situation, and you want to hire IBM, possible options:

· 0) can’t do both, as a concurrent conflict

· 1) can’t drop the client (IBM) like a hot potato, to change the concurrent conflict to a successive one.

· 2) BUT, you can push the attorney who works on the matter out, hoping that client will follow, and if he does, then can hire IBM.
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