TRUSTS and ESTATES Peschel Fall 1994

Clear and Convincing evidence areas:
1.
That survivorship longer than 120 hrs. (children in 
gestation must be born and live 120 hrs.)
2.
2-503 dispensing power if CC evid that decedent 
intended it to be her will, a partial or complete 
revocation, alteration, or revival of a formerly 
rovoked will or its portion.

3.
Minority position to prove Undue Inf. (maj says prepond)

4.
Mutual wills aren't a presumption of a K not to 
revoke.  Must show K by C&C evid.

5.
Show that mistake would defeat true intent of 
transferor in a trust by C&C evid.

Intestate succession (2-106; per cap at each gen).

1.
a) Spouses p.2 (lump-sum plus fraction rules) s.27



1) Not divorcees but if separated still SS. 2-802



2) Not those who consent, but are not divorced b/f a 

tech error. Also, those not tech divorced but remarried.



3) Not those party to proceeding terminating mar prp rts



--



4) Some states say not if adulterer or abandon



5) Some states (8) say putative spouse (g.f. belief 

married)



6) CL marriage (13) (hold self out to world; cohabitate; 

can be destroyed by statements to the contrary). Travel 

through CL states; Kellard s.6



--



7) Unmarried cohabitors (br express K v. imp K-Marvin; 

no illicit meritricious consid-Jones, unless separable-

Whorton, both judege made law; look to purpose, dur, 

stability of rel, can matter if child involved); impose 

constr trust on prop.

b) Descendants (get all if no SS)(seek horiz equality);

1) Campbell-par's can inherit from 
nat if paper trail 

of docs)



2) half bloods=whole bloods



3) no double inherit 2-113



4) no step/foster child unless adopted (foster can be 

equit adopted p.8 (show facts that status identical-

Wheeler, or show expr/imp K))



5) adopteds inher from adoptive but stepchild rule-2-114 

if nat. par openly treats/supports - Donnelly doesn't 

have step child rule



---




In wills:



1) Adopted treated as class if settlor/donor adopted 

unless evid. of intent.

NOTE:  UPC applies retroactively unless evid of intent not to.



2) Stranger to adoption (presumption of not intending to 

inherit if stranger; abrogated by p.9 2-705; in case of 

nat. parent putting child up for adopt, must have lived 

w/ nat parent or nat parents' relatives; in cas of adopt 

par, must have lived as a minor as reg. member of house, 

otherwise, not part of class.


c) Parents (if no descend's, get 1/4 estate > 200,000 if 
there is SS; all if no SS) 2-102, 103.



1) Campbell-par's can inherit from 
nat if paper trail 

of docs) 



2) Can be adopted but mixed law on whether treated as 

child; if adopted when a par, excluded from gift; 2-

705(c).


d) Descendants of parents


e) Grandparents (1/2 to each side)


f) State

2.
Half-blood relatives treated as whole blood; 2-107.

Formalities in the Execution of Wills 2-502; (evidentiary, channeling, cautionary, protective functions)

1.
In writing 


a) Videotapes don't count, but are relevant evidence.
2.
Signed


a) by testator


b) by another at testator's direction in conscious presence

---


a) Don't have to sign at foot of will; UPC (minority says do-
only material above sig. given effect in NY minority)


b) Illiterate? Need a distinctive mark.


c) Order of signing not important if single cont. transX
3.
Attested

a) 2 people 


b) who witnesses w/in reasonable time (cf. 2-503)



1) signing 



2) T's acknowledgment of signature (conduct can be suff)



3) T's acknowledgment of will


---


a) Witnesses must be in T's line of vision (maj) (although 
don't need actual vision) v. conscious presence (min) (any 
senses)


b) Interested witnesses' interest in will may be purged so 
will doesn't fail but UPC says interested wit's OK. 2-505

4.
Age minimum of 18. (mature judgment could cure; 2-503)

5.
Of Sound Mind (much discretion); BoP on contestant


a) Giving to persons not natural objects (protect family)


b) Understand nature and extent of prop.


c) Lesser requirement than for lifetime gifts.


d) Lucid intervals

e) Eccentricity not enough-Potts, but Fletcher mainstream 
(Fletcher may be motivated by sexism)


f) But/for product of delusion, wouldn't have been made-Koch

  **Strict compliance the rule


(substantial compliance judicial remedy which relaxes the 
requirements-MUST EXPLAIN WHY IF SAY SUBSTANTIAL COMPLIANCE 
ON EXAM)

  ** If doesn't comply w/ formalities, can... 


a) utilize 2-503; (as long as purposes of formalities upheld)


b) call holographic if signature and material portions in 
T's handwriting (doesn't need to be witnesses).



1) You don't need witnesses



2) Portion not in T's handwriting are evid. and other 

extrinsic evid can be used to show T's intent.



3) General rule; must be intended to be an instrument



4) Tape recordings don't count.


c) Oral wills p.l6.

**Even if comply w/ formalities, invalid if...


a) Undue influence-overcome free agency


1) Preponderance generally



2) C&C minority; Kamesar; 2 tests can sho




(a) Four elements p.18




(b) Confid. rel'ship/suspicious circumstances 


(easier test) (natural object of bounty not enough 


to show confid rel'ship)



3) Gays have been charged with UI.


b) Fraud -- proved by...



1) False rep to cause inducement of a decision



2) Action in reliance



3) Damage



--  types



1) Doc self fraudulent (ie: not rt doc)



2) Misled to form a testamentary intent



-- remedies



1) If still a will, don't execute



2) If no will, constructive trust (no unjust enrich)



3) Liability based on tortious interference



4) Living probate-T can prove-controversial



5) Ct approval of will settlement.




-- can avoid allegations by proper drafting

Integrating outside documents into will and other prop.

1. Incorporate by reference 2-510; language in will must show intent to incorp and describe writing sufficiently so it can be identified. (applies gen. to writings in existence when will executed but doesn't have to (CL said it did)). 


a) NY, CT, LA don't recognize.  


b) Some states allow a codicil to incorp an invalid will 


c) Incorp by a holographic will controversial if statute 
requires holo will to be entirely in handwriting and it is 
not.

2. Will may provide for passage of "all property owned at death or acquired after death."  2-602.

3. Will can say that acts of independ. significance control disposition. 2-512

4. Can refer to lists to dispose of pers. prop. if 


a) List is signed


b) Items are referred to w/ reasonable certainty
Will Revocation:

1. By express revocation clause; by inconsistency (hard to determine in non-UPC states)

2. 2-507, same as 1. As for inconsistency...


a) Presumption of replacement if new will makes a complete 
disposition.



**Rebuttable by C&C evid.


b) Presumption of supplement if incomplete disposition.  


---opponent of new will will argue supplement or invalid


---proponent will argue replacement

3. By act: 


a) The specific act should covered by the statute


b) 2-507; act need not touch any words on will (cf Kronauge)


c) Done by T; or proxy in T's conscious presence.


d) With intent to destroy. 



1) Intent presumed if...




(a) T had custody



(b) Will found mutilated



(c) Lost and was in T's possession. 




(d) Rebuttable by C&C (Estate of May) (Crozier-


prove contents by C&C-impossible)



2) Intent can be inferred 2-503 (statements arguably 

enough-esp. in holog jur)



3) Intent not presumed of 




(a) Fraud




(b) Interference w/ intent (but can impose a 



constructive trust if can show C&C). 


--


a) UPC allows partial rev. by act; (CL does not.) Ask...



1) Are the changes effective?



2) Was revocation effective? (maybe if not, could be 

treated as holographic modification)



3) If not, does DRR apply.


b) Holog. wills can be changed with act of handwriting; no 
need to sign again.

4. If duplicate wills, revoking one revokes the other.

5. Whether revoking will revokes codicil (2 views)


a) Will and codicil interdependent and incapable of sep. 
existence.  Both revoked.


b) Automatic revocation.


(revoking codicil usually only means revoking part of will)

6. Change of circumstances doesn't revoke (2-508; unless divorce/homicide). 

7. Reviving Revoked Will; 3 approaches and DRR


a) Automatic; CL not favored.


b) Anti-revival; Need reexecution of revoked will or a 

codicil intending to revive. 


c) Look to testator's intent: slightly favored. 



1) BoP upon proponent



2) 2-509; must be evident from the circumstantces of the 

revocation of the subsequent will or from T's 


contemporary or subsequent declarations. seems as 2-503



3) Presumption of revival if subsequent will was only a 

partial revocation; can be rebutted by 2) underlined.



4) For 3 wills, see 2-509(c).


d) DRR; CL rule-where revoking will not valid, presume 
first will in effect. Rule of second best. Akin to 
conditional revocation. Attempt to exercise T's intent.


**Issue of Intent in revival



Avoid intestacy (but what if intestacy closer to 





intent) (but presumption against intestacy). Schneider 

case v. Ruel case.

Lastly, Joint and Mutual Wills and K's not to revoke 
p.45-6.

Issues of Time Gaps: Ademption/Accretion/Abatement/Lapse

What happens to an interest?

1.It depends on its classification:


a) Specific

b) General


c) Demonstrative
2. Ademption


a) General rule: Identity approach-if a specific devise and 
not there, too bad.  (you could still argue change in form 
and not substance but generally, no good if doesn't exist). 
McGee


b) Modern trend: Intent approach; Austin; 2-606-you get 
property or any amount to replace property in connection w/ 
losing property.  But, if ademption intended or consistent 
with manifested plan of distribution. 


c) Other options:



1) Reclassify as general



2) Change in form



3) Assume will constructed at death; words when executed 

don't matter as much.


d) If a guardian changes property, more likely to look at 
intent-Morse; can even trace proceeds of sale and give extra-
Estate of Mason.

3. Accessions and Accretions


a) Does it go to specific or residuary devise.


b) Generally, go to specific.


c) Stock splits go to specific-Bostwick/2-605. Dividends in 
cash don't go to specific.  Stock dividends treated same as 
splits in 2-605. Majority says no, like cash.


d) Specific devises pass subject to mortgages. Not exonerated 
even if says so. 2-607. (would hurt rest of T plan)

4.
Abatement (insuff. assets to satisfy everyone)

a) Unlike ademption, specific legatees last to be abated. 
(residuary>general>specific-3-902) (P thinks bad-resid's 
usually closest relative). 3-902(b) allows testator to change 
order in will itself.


b) If SS elects to do elective share, this doesn't apply)

What happens when changes relate to persons?

1. Lapse would normally occur if person doesn't survive by 120 (minority approach)

2. Antilapse statutes in 49 states.  Generally, apply antilapse absent a contrary intent.


Questions


a) Who is the devisee?


b) Do we have a lapse?


c) Does the will provide for an alternative taker?   


d) Does the jur have an antilapse statute? 


e) Does it apply to this devisee?


f) If no antilapse statute and no provision in will, then 2 
approaches



1) CL; if nonresiduary interest, it goes to residuary 

estate and if residuary interest, goes intestate. 


(if more than one residuary, cts divided on whether 

should go intestate or to other residuaries)



2) 2-604: nonresiduary still goes to residuary but if 

residuary and other residuary estates exist, goes to 

them.


UPC 2-603(b)-doesn't cancel lapse; provides statutory subs

a) Applies to g'par, descendants of g'par, stepchildren of 
testator's and donors of p/a. (doesn't apply to friends)



Note: if stepchild's nat. parents divorced, may nullify; 

2-804.


b) Is it a class gift? If no, does the deceased devisee leave 
surviving descendants? (descendants must survive the 
testator 120). If yes, then substitute unless alternative 
taker as per (4). d) below


c) If it is a class gift and no alternative taker as per (4) 
and certain language already implying that descendants will 
take doesn't exist, substitute surviving descendants of 
deceased devisee if any. 



1) You can tell it's a class gift if T group minded. 



2) If you see names or #'s presume not a class gift.  

d) UPC says words of survivorship not enough to prevent 
antilapse absent additional evidence. 2-603(b)(3); You must 
expressly provide an alternative taker who must be entitled 
to take under the will. 2-603(b)(4).



Note: Detzel-applied antilapse for remedial 



purposesdespite express survivorship condition because 

condition didn't appear in will.


e) Unless language expressly excludes them, descendants of an 
appointee of a p/a are substituted.  Need not be objects of 
the power. 

Revocable Trusts and Other Will Substitutes

1. Examples are life ins., pensions, joint accounts, joint tenancies, revocable trusts. Donor retains lifetime control.

2. Opponents of a will may argue that something is not a will substitute, but rises to the level of being a will and suffers defeat for lack of formalities? 2 questions


a) Did beneficiary presently acquire an interest?



1) Can be as weak as being owed a fiduciary duty.



2) If no interest before grantor's death, it is 


testamentary.


b) Did the grantor retain too much control? If so, a will.



1) Power to revoke isn't enough.



2) Even if did but complied w/ formalities, could be 

upheld under substantial compliance. Farkas.

3. Antilapse statutes apply to iv trusts; 2-707


a) Common law will not imply a condition of survivorship; 
will allow to go to descendants.


b) UPC implies a condition of survivorship up to the 
distribution date (beneficiary must survive until 
distributed).  However, if doesn't survive, antilapse applies 
and you get the same result as the CL.

4.
Estate planning with trust issues


a) Pour-over devises-create trust, fill it with will 
disposition. 



2-511


1) Trust can be created during life or at death but 

should be id'd in will; 



2) Its terms can be written in something other than 

will



3) Terms can be in another person's will if predeceased



4) Revoking trust before death would cause pour over to 

lapse.



1) Lowry allows a will to revoke a trust although not 

majority rule and although settlor was the trustee so 

knew about will. P doesn't like maj rule.



2) Will can revoke bank acct trust if in general 


testamentary plan. Estate of Bol-not in plan to give to 

sis.



3) Will can't generally revoke life ins. although 


minority says OK.



4) Unilateral severance of a joint tenancy.


b) Durable Powers of Attorney



1) UPC allows to continue after mental incapacitation; 

earlier law did not.



2) UPC allows to continue after death if good faith that 

didn't know dead.


c) Living wills

5. Equitable election-if mistake in will and give something you didn't own to one person and give other things to person who did own it.
Protections of the Family and Limits on the Freedom of Disposition

1.
Impose a constructive trust

2.
Equitable distribution on divorce-in UPC states (but also do ES)
3.
Elective share law (available in non-comm. prop states)


a) Max. ES is 50% of Augmented estate (used to be 1/3), 2-
202(a)


b) If after calculating amt. that would have passed to spouse 
through decedent's probate transfers, 


and after calculating the spouse's assets at decedent's death 
under 2-207 and multiplying them by 2X the percentage in 
202(a) (jt tenancy interest, co-accounts, prop spouse 
transfered outside probate), 


**and there is still not enough to satisfy the ES percentage 
the spouse is entitled to, you can dig into decedent's 
probate and nonprobate estate (but not non-probate transfers 
w/in 2yrs) to satisfy.  2-209


If that is still not enough, subtract sum from 50,000 and 
give the difference. 2-202(b).


c) Calculations to determine Spouses Share under ES:



1) Find the augmented estate




a) Probate estate, reduced by expenses, cred. 


claims




b) Nonprobate transfers immediately before death 


(reclaimable-p/a that are presently exercisable and 


general, joint tenancy, insurance proceeds paid to 


someone else), prop. transferred during marriage 


(over which decedent had power), and property that 


passed during 2 yrs prior to death.




c) Nonprobate transfers to SS




d) Spouses property owned at death



2) Determine how much entitled to under the ES;  Length 

of marriage % x AE



3) Determine 1)d) and mult by 2x the %.



4) If 3) > 2), not entitled to non probate estate.  She 

already has more than entitled to under ES.



5) If 3) < 2), entitled to b)** above.  Difference 

between how much she has and how much entitled to under 

ES law.


d) There are protections against circumventing ES law. 



1) Fraud



2) Reclaimable estate in 2-205.

4.  Premarital and postmarital agreements can waive ES.  


a) Ct won't find valid waiver if Rosenberg factors not met. 
p.42


b) Found waiver in Simeone-totally sexist p.42-3.  

5.
Unintentional disinheritance statutes as an alternative to ES.  (It is easier and not as confrontational).  


a) Children may be intentionally disinherited in all states


b) Statutes protect after born/adopted from un



2-302



1) Receives share would have gotten intestate if no 

living children



2) If living children, share limited to their devises.



3) Receives nothing if provided for outside will and 

intent manifests that providing for outside or if 


intentional. 


c) Spouses not protected from un but are under 2-301 if 
married after T executed will. Get share would have gotten 
intestate. Unless



1) Will shows intentional



2) Spouse provided for outside will. 
6.
Community property-no ES law p.39
MISTAKE

Trust mistakes

1.
Must show by C&C evid, that mistake would defeat intent of transferor in trust mistake.
2.
Extrinsic evidence admissible. Wobaco Trust.

Will mistakes; 

1. General rule is no reformation and no extrinsic evidence; plain meaning rule. CT Jr. case.  Recent trend allows reformation if policy behind mistake is to protect intent.

2. Where there is ambiguity, extrinsic evidence admissible. (usually only for latent ambiguities (don't appear on face) but analysis breaks down because you need extrinsic evidence to show that there even is a patent ambiguity)  

3. Again, C&C evidence standard.

How to remedy any mistake (fear of fraud)


**whether there will be a remedy will depend on the nature of 
the omission, the quality of extrinsic evidence, and the 
attitude of the court.
1.
Erroneous description; delete erroneous parts. Arnheiter. 

2. 
Mistaken omission; insert omitted language by construction. 
Intent of whole will allows you to construct. Estate of 
Dorsen.  You can only interpret, not add. Knupp. (easier for 
iv trusts than wills).

3. 
Mistake in execution; reform because no danger of fraud. 
Snide.

4. 
Engle approach (NJ); doctrine of correcting will to carry out 
probable intent. Ct says it isn't reforming, but it really 
seems to be.
TRUSTS

1.Types


a. Intervivos



1) Revocable


2) Irrevocable


b. Testamentary-created by will


c. Self-declared (no present transfer necessary-need to 
show intent to do so)
2. Formation


a. Need a legal recognized property interest that is 
transferable.


b. Need a present interest to be transfered-Brainard (don't 
be too mechanical; as long as legal title actually, 
constructively, or symbolically transfers) But see Spielman-
NY ct held future interests transferable in the case of 
royalties. Also, future earnings from an existing K, 
presumptive heir interests and uncashed checks (although 
division on those), debtee's interest can be held in trust.



Note: no present int. needed in self-declared trust


c. Intent to create; declarations suffice (don't usually 
suffice to save a failing gift by saying it was a self-
declared trust-Winthrop)


d. Should be definite beneficiaries. Clark.



1) Majority: If grant discretionary p/a valid unless so 

indefinite that can't determine any definite objects.  

Mandatory p/a fails if uncertain. 



2) Minority: if any person in class identifiable, valid.


d. Promise to create a trust can create a K if consideration


e. Precatory language may not create a trust (expressing a 
wish) but a more discretionary power like a p/a.

Control issues between donor's wishes and beneficiaries


(American rule is to give Grantor control)

1. 
Restraining alienability


a. Spendthrift trusts


1. General rule: Beneficiaries can't assign their 


interests and their interests can't be reached by 


creditors. Broadway Nat'l Bank.



2. Minority rule: creditors still have a right against 

beneficiary's interest.



3. NY rule: protects income only up to a certain level


b. Discretionary trusts



1. General rule; inalienable



2. Pay out income or apply to corpus. 




-Income can be sprayed among beneficiaries as 


t'ee see fit.


c. Support trusts



1. Mandatory/pure support trust-must give enough to 

support beneficiary.



2. Discretionary support trust-give as much as necessary 

to provide support.



3. Right of state to require its use when benef. on 

welfare.




a) Majority: if mandatory, state has rt to compel 


but not if discretionary. Drafting lesson. cf NJ 


statute.




b) Minority: depends on intent of grantor

2. When can't that interest be restrained from being reached


a.
Spouse/child support


b. 
When settor also beneficiary-otherwise, would defraud 

cred's


c. 
Arguably, tort victime. p.56.


d. 
Gov't; see c.3.

3. When can benficiaries terminate or modify (irrevocable)

a.
When settlor and all beneficiaries get together and 

consent. (maybe t'ee should have power to speak for S)




-only need settlor when retains an interest; if S 


doesn't retain an interest, doesn't have standing


b. 
When all beneficiaries get together and consent if a 

material purpose not violated. 




-cts read material purpose broadly, Claflin, 



consistent with American rule to give settor 



control. You undermine mat purp by changing.




-benef's consent not always possible-if unborn, 1-


403 says must be adequately rep'd by benef's w/ 


substantially identical interests.


c. 
When t'ee determines that unknown and unanticipated 

circumstances would substantially impair purposes of 

trust. (arguably, nothing unforseeable).  


d. 
Emergency


e. 
Single beneficiary postponement of enjoyment clause.


f. 
Not when some beneficiaries would be adversely affected. 




-but if all consent, minority view is to allow-


Wolcott.


g. 
When just an administrative provision. Pulitzer.  


Inadvisable from drafting stdpt, to limit t'ee to 


certain investments. Stanton. 




-UPC says t'ee can aquire/dispose unless instrument 


limits.


h. 
General rule that cts can terminate if...



1) all parties in interest unite and seek termination



2) reasonable purposes of trust accomplished



3) no restrictions by S that were lawful would be 


nullified.

Powers of Appointment and Future Interests

1. donor, donee, appointive property, objects, appointee, TID.

2. Donee has no duty to exercise (recall t'ee's mandatory duty)

3. Questions


a. Is it presently exercisable (iv) or testamentary? (p/a 
not used to revoke or amend a trust or to invade corpus)



-testamentary powers are more limited


b. Is it general-exercisable in favor of anyone? or non-
general-donee, donee's estae, donee's cred's or cred's of 
donee's estate excluded as objects?  



-absent express language making it nongeneral, it is 

general.



-non gen. p/a can be exclusive and allow donee to 


exclude an object. Kohler. (such of children) Some 

states favor reading as nonexclusive p/a so that each 

object receives part of the appointive assets.




(exclusive area overlaps with antilapse area)



-careful in non gen area of donee exercising in favor of 

one who is not an object. Estate of Dupont, p.64

4. Formalities


a. Donee must have requisite capacity


b. Satisfy formal conveyancing requirements (if testa, will 
must be valid)


c. Donee must demonstrate intent to exercise. 



1) Direct exercise clauses ("I hereby appoint"



2) Blending clauses (Residue, including prop. over which




a) Majority 2-704: not enough to show either a 


gen or nongen power if instrument granting power 


required a specific reference. Unless, 





(1) Donee can show had knowledge of and 



(2) intended to exercise.





Unless





(3) Instrument very explicit about spec ref




b) Minority-resolves doubts in favor of finding an 


exercise unless contrary intent. MA view.  Presumed 


exercised but only if a general power and donor 


failed to create a gift in default of apptmt. 2-608


d. Whose intent? (despite requiring a spec. ref only exercise 
with a gen ref.)



1) Liberal construction. Focuses on Donee's intent. 

 Motes (although Motes looked at donor's). Looked to 

evidence such as the possibility of double taxation.



2) Strict construction. Intent of donor. Walker-wanted 

wife's interest to fail)

5. Effectiveness of p/a


a. Antilapse-



a) UPC approach if an appointee fails to survive, 2-

603(b)(5) says surviving descendants of appointee can be 

substituted whether or not an object of the power unless 

language creating p/a expressly excludes them. 



b) Non-UPC-treats gen power same as UPC; but if 


nongeneral p/a, lapses unless descendants of deceased 

appointee in a protected relationship and were objects.


b. Creating Future Interests



a) Donee of general power can create in appointees



b) Donee of nongen power can create only in objects.


c. Creating a New p/a



a) Donee of gen power can do so on appointees.



b) Nongeneral




1) Majority; can create general in an object



2) Minority; can't




3) Can create non gen. in an object so long as new 


objects designated, don't include anyone not an 


object of 1st nongeneral.

6. Future Interests


a. pair of contingent remainders v. executory interests and 
vested subject to defeasance.  



-Cts prefer the latter, usually based on a condition 

subsequent because it is more easily alienable. Edwards


b. You can't have a vested interest when there are no takers. 
(no qualified members of class).


c. If there is a member of class, but more could be born, it 
is a vested subject to defeasance and to open.


d. Always detail what kind of vested interest it is. 

Construction of Future Interests

1. CL wouldn't not imply a condition of survivorship if such a condition were not expressly provided for in the will.


a. If express conditions in will generally, do they apply to 
all devises?



1) Majority. No. Bomberger's estate-only applied express 

condition of survivorship to that part of the language 

delineated by the express condition.




-Why have this approach? Vest interests early, 


complete distributions of prop, equality of 



distrib. among lines of descent.



2) Minority. Lawson. Interest after life estate doesn't 

vest until life tenant dies. Once life tenant dies, 

alternative contingent remainder takes effect and will 

imply.  Requires survivorship to a certain time.



3) UPC 2-707 (don't worry about too much); says that in 

a iv trust, must survive to distribution date. If 


doesn't survive, antilapse can apply.


b. If a single-gen, class gift, also don't imply a condition 
of survivorship. Give to ancestors



1) Rule of convenience-unless T's intent says otherwise, 

if time for payment arises and at least one member of 

class is entitled to distribution, pay out to class, 

don't wait forever.



2) Unless an antilapse statute, immediate class gifts 

cut out descendants of deceased ancestors unless no 

member is eligible to take. Then, wait til class closes 

naturally.



3) Specific sum class gifts-give when money due. If no 

class member, nobody takes.



4) Postponed class gifts-Lux til 21 case.  Only count 

alive children when interest could vest.



5) Interest in trust doesn't vest until corpus must be 

paid. Earle Estate-other people can become part of the 

class to take income of trust.



6) If trust doesn't provide for the situation that 

happens, look to grantor's intent. Thall. Engle (mistake 

area)  



7) All or nothing rule for RAP. If ambiguous, find no 

RAP violation. If a rev. trust, don't start running of 

period until Grantor dies.


c. What if a multiple gen. class gift? (usually applies to 
remainder interests in trusts)



1) Majority; imply a condition of survivorship unless 

expressly says not to. 2-708, 709. Weller- implies an 

express condition of survivorship to the time of 


possession or enjoyment.  Wait until future interest 

vests to imply a condition of survivorship. Weller. p.67



2) If something says "to children" Gustafson says don't 

imply g'children.


d. Age specifications for distribution aren't express 
conditions of survivorship, but time of payment words.Clay

