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I. The Law as a Profession
a. Sources for Rules Governing Attorneys 

i. The Constitution
1. First Amendment shows up in issues like: lawyer advertising, solicitation, lay participation in law, rights of lawyers to speak publicly about judges or pending cases

2. Fifth Amendment shows up in issues like: state plans requiring lawyers to put client money in interest-bearing accounts where the interest is paid to the state to fund legal services for low-income populations

3. Sixth Amendment shows up in issues like: effective assistance of counsel in criminal matters, defense lawyers’ conflicts, ethical duties of lawyers whose clients lie or plan to lie under oath, policy concerns about quality of legal services

4. Fourteenth Amendment due process concerns show up in issues like: the conduct of judges and operation of lawyer discipline bodies

5. Privileges & Immunities Clause shows up in issues like: invalidating laws that impede the ability of lawyers resident in one state to practice in another

ii. State bar associations
1. In some states, membership is mandatory; in those states, the state bar is part of the mechanisms governing lawyers and the bar may propose, interpret, or enforce ethical rules. 

2. In most states, lawyers with ethical dilemmas can write or call their local bar associations for advice about prospective conduct. If the lawyer complies with the advisory opinion, the lawyer has demonstrated a good-faith effort to behave ethically, but since such opinions aren’t binding on disciplinary bodies or the courts, the lawyer may be subject to discipline if the conduct ended up being unethical.

iii. State constitutions and statutes (including procedural and evidentiary rules) and court rules

1. Conduct codes adopted by states are the most important source of rules governing lawyers. 

2. State high courts usually rely on powers granted by the state constitutions to promulgate rules and codes

3. Ability of courts to regulate lawyers sometimes runs into state legislature’s powers. 
a. “Inherent Powers Doctrine:” idea that “once an attorney has been determined to have met the legislative and judicial threshold requirements and is admitted to practice law, he or she is subject to the judiciary’s inherent and exclusive authority to regulate the practice of law.” State ex rel. Fiedler v. Wisconsin Senate (Wis. 1990). 

b. Courts and legislatures sometimes clash over who has the power to regulate something. Some courts bristle – and other courts tolerate it – when legislatures pass laws dealing with things like limiting attorneys’ fees in certain tort actions or allowing non-lawyers to perform particular legal services. 

iv. American Bar Association is the dominant influence in the promulgation of state ethics codes. ABA is a private lobbying body with no authoritative or legislative power; it can propose model codes and rules, but they have no force unless and until a state adopts them. 

b. Ethics Rules
i. ABA Model Canons of Professional Ethics 

1. Promulgated 1908; remained ABA’s model code until 1970

ii. ABA Model Code of Professional Responsibility (“Code”)

1. Promulgated 1970

2. Adopted in one form or another by all states

3. Divided into nine canons, several ethical considerations (i.e., aspirational  rules), and several disciplinary rules (i.e., mandatory rules)

4. New York: adopted only the disciplinary rules, and they are still in effect in that state (i.e., NY has not adopted the Rules). 

a. NY is the only large state not to have adopted the Rules. 

b. However, NY has amended its rules several times, and several amendments duplicate language from the Rules

c. NY Court of Appeals has said the Code doesn’t have the force of statutory or case law, and that they’re guidelines only

iii. ABA Model Rules of Professional Conduct (“Rules”)

1. Promulgated in 1983 but amended several times, as recently as 2003

2. Written because Code was ambiguous and incomplete
3. Instead of the Code’s “canon” format, takes a “Restatement” format, with black-letter rules followed by comments to explain and illustrate the rules. 

4. As of 2005, 45 states and DC have adopted the Rules in one form or another. No jurisdiction passed them verbatim, which means ethics rules differ in every state

iv. Sarbanes-Oxley Act
1. Passed by Congress in 2002

2. Required SEC to adopt rules governing the lawyers that appear/practice before SEC. Doesn’t affect lawyers not dealing with SEC. 

v. Restatement of the Law Governing Lawyers

1. Promulgated in 1999

2. Persuasive authority only 

c. Professionalism

i. Code Canon 7: “A lawyer should represent a client zealously within the bounds of the law.” 
ii. Rules Preamble [2]: “As advocate, a lawyer zealously asserts the client’s position under the rules of the adversary system. As negotiator, a lawyer seeks a result advantageous to the client but consistent with requirements of honest dealings with others.” 
iii. Rule 1.1: requires a lawyer to provide competent representation, which involves knowledge, skill, thoroughness, and preparation. This is rather like the agency duty of care.
iv. Rule 8.3(a): says that a lawyer who knows another lawyer committed a violation of the rule that raises a substantial question of the lawyer’s honesty, trustworthiness, or fitness as a lawyer shall inform the appropriate professional authority.
v. Roscoe Pound: A profession is “a group . . . pursuing a learned art as a common calling in the spirit of public service – no less a public service because it may incidentally be a means of livelihood. Pursuit of the learned art in the spirit of a public service is the primary purpose.” 

vi. Prof. Eliot Friedson: A profession has four requirements:

1. “That its practice requires substantial intellectual training and the use of complex judgments,

2. “That since clients cannot adequately evaluate the quality of the service, the must trust those they consult,

3. “That the client’s trust presupposes the practitioner’s self-interest is overbalanced by devotion to serving both the client’s interest and the public good, and 

4. “That the occupation is self-regulating – that is, organized in such a way as to assure the public and the courts that its members are competent, do not violate their client’s trust, and transcend their own self-interest.” 

vii. Lord Brougham: “An advocate, in the discharge of his duty, knows but one person, and that person was his client.”
viii. Text author Gillers: “A professional subordinates self-interest and private gain to the interest of clients or to the public good generally.”  

d. Why the Concern About Professionalism?

i. Bates decision opened door to lawyer advertising, which meant more efforts at self-promotion by attorneys. This led to a concern among legal academics that lawyers might be perceived by the public as being “consumed with the goal of making money. ” That, in turn, led to writings and rules about acting “professional” in order to counter that perception. 
ii. Drastic increase in the number of lawyers in the field, which means it got harder for lawyers to see themselves as part of an elite group. That, in turn, led to writings and rules in order to make it seem like the group was still elite. 
e. Possible Consequences of Emphasis on Professionalism

i. Effective public relations campaign
ii. Successful effort to improve behavior of the bar

iii. Influence on rules regulating lawyer conduct

iv. Decline in lawyer incivility in litigation (i.e., “Rambo litigation”)

II. Creating the Attorney-Client Relationship

a. Threshold Question: Is There an Attorney-Client Relationship? 

i. General test courts apply is what a person claiming to be a client might have reasonably believed at the time and “under the circumstances, especially if the client gave the lawyer confidential information on the assumption that the lawyer was performing legal services” 

ii. Rule 1.13(f) and Rule 4.3 require that the lawyer clarify a possible misunderstanding about the existence of an A-C relationship. 
iii. Payment is good evidence that A-C relationship existed, but lack of payment does not mean an A-C relationship doesn’t exist.

iv. Situations in which A-C relationship does not get created:

1. US v. Weinstein (2d Cir 1975): judge couldn’t create A-C relationship by appointing counsel for fugitive defendant. “Any action taken by the lawyer ‘without the defendant’s knowledge or consent could not bind the fugitive defendant.’”

2. Lynch v. Deaconess Med. Ctr. (2d Cir. 1993): hospital wasn’t attorney’s client just because it benefited from attorney’s work for a client who owed the hospital money

3. People v. Gionis (Cal. 1995): telling legal problems to a friend who’s also a lawyer not enough to create A-C relationship
b. Agency and Fiduciary Duty
i. Duties of the professional relationship are based in part on agency law. “By hiring counsel, a client necessarily delegates authority to speak and act on a range of issues reasonably within the scope of the retainer.” If attorney is negligent and client suffers damages as a result, client may have claim against attorney. 
ii. Rule 1.2: Client has unqualified right to decide when to plea out in criminal matters, and when to settle in civil matters (but may delegate authority to settle). Some courts have recognized an apparent authority of attorney to settle, and anyone challenging the authority has the burden of proving no express authority existed. 
iii. A lawyer, as client’s agent, may make statements that are found to be the vicarious admissions of the client; they can be used against the client, but won’t bind the client unless they were statements made in a case on trial in court or unsuperseded pleadings. . Example: prior inconsistent pleadings can be used as evidence or to impeach during cross. 
iv. Taylor v. Illinois (US 1988) 

1. Facts: Taylor’s lawyer failed to reveal the identity of a prospective witness, in violation of IL discovery rules. Did so to gain a tactical advantage. Trial court refused to let the witness testify. Taylor, who wasn’t a party to the decision, claimed violation of his rights under Sixth Amendment compulsory process clause. 

2. Rule: “The adversary process could not function effectively if every tactical decision required client approval. . . . [T]he client must accept the consequences of the lawyer’s decision to forgo cross-examination, to decide not to put certain witnesses on the stand, or to decide not to disclose the identity of certain witnesses in advance of trial.” 

3. Holding: client’s rights weren’t violated by attorney’s decision

4. Dissent: There’s a difference between tactical decisions and misconduct; clients can be bound by tactical decisions, but misconduct, which this was, shouldn’t bind the client. 

v. Cotto v. US (1st Cir. 1993)
1. Facts: Client, a kid, sued USDA in tort; due to lawyer’s errors, claim was dismissed by trial court for failure to prosecute. 

2. Rule: “[T]he acts and omissions of counsel are customarily visited upon the client in a civil case . . . .”

3. Holding: client was bound by attorney’s conduct

vi. Lawyers have fiduciary duty to clients; duty arises after formation of A-C relationship. Fiduciary duty includes duties of loyalty and diligence; a lawyer’s fiduciary duty to a client is among the highest kind of legal obligation one can owe another. 

1. Duty of loyalty: lawyer must pursue, and be free and able to pursue, client’s objectives. This means lawyer can’t have conflicting interests.

2. Duty of diligence: lawyer must pursue client’s interests without undue delay. 

a. Code DR 6-101(A)(3): “A lawyer shall not . . . neglect a legal matter entrusted to him. 

b. Code DR 7-101(A)(2),(3): “A lawyer shall not intentionally . . . fail to carry out a contract of employment entered into with a client for professional services . . . a lawyer shall not intentionally . . . prejudice or damage his client during the course of the professional relationship.

c. Rule 1.3: “A lawyer shall act with reasonable diligence and promptness in representing a client.” 
c. Competence 

i. Rule 1.1: lawyers must provide clients with competent representation. “Competence” requires “the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”
ii. Incompetence can be basis for malpractice liability (if client suffers damages) or a Sixth Amendment ineffective assistance of counsel claim (in criminal cases)
iii. Mistakes alone don’t equate to incompetence. To determine incompetence, a lawyer’s performance is compared to other lawyers in the jurisdiction. 

d. Privilege 

i. “Privileged information” covers information attorneys can’t reveal under evidentiary rules. The law of evidence protects communications between the attorney or attorney’s agent and the client or client’s agent by denying courts the power to force either party to reveal the information. 

ii. Virtually all privileged information is also confidential; not all information that is confidential will be privileged. The distinction is the source of the information: if it’s the client or client’s agent, it’s privileged; otherwise, it’s confidential but not privileged.  

e. Confidence 

i. “Confidential information” covers information attorneys can’t reveal under the ethics rules. 

ii. Confidentiality covers potential clients as well as actual clients and covers information communicated to the attorney during preliminary discussions and during the professional relationship resulting from such discussions. 
iii. Code 4-101(A): “’Secret’ refers to other information gained in the professional relationship that the client has requested be held inviolate or the disclosure of which would be embarrassing or would likely to be detrimental to the client.”
iv. Rule 1. 6, 1.6(a): “Ethically protected information is that which “relates to the representation of a client.” (This is broader than the Model Code.) “A lawyer shall not reveal information relating to the representation of a client.”
1. Rule has six exceptions: to prevent reasonably certain death or bodily harm, to prevent client from committing crime or fraud, to prevent or mitigate financial harm resulting from client’s crime or fraud, to secure legal advice about compliance with the Rules, to establish claim or defense of the lawyer’s in an action between the lawyer and client, to comply with law or court order.  

2. Noisy withdrawal: When a lawyer withdraws because of client’s continuing criminal or fraudulent behavior, the lawyer may be allowed (or required) to alert relevant parties that the lawyer retracts any document or opinion the client is still using for the illegal behavior. This retraction makes the withdrawal “noisy.”

v. Code 4-101(B): “A lawyer shall not knowingly reveal a secret of his client.” Forbids revelation of client confidences and forbids using confidences to client’s disadvantage or lawyer’s or third person’s advantage.

vi. Rules 1.8(b) and 1.9(c): forbid use of confidences to client disadvantage, unless it’s a former client and the confidence has become “generally known”

vii. Restatement §60: forbids use or disclosure of confidences when “there is a reasonable prospect that doing so will adversely affect a material interest of the client or if the client has instructed the lawyer not to use or disclose such information.”  
viii. Virtually all privileged information is also confidential; not all information that is confidential will be privileged. The distinction is the source of the information: if it’s the client or client’s agent, it’s privileged; otherwise, it’s confidential but not privileged.

ix. Justifications for confidentiality rule: confidentiality will encourage client to trust the lawyer and be forthcoming with info lawyer needs (empirical justification) and lawyers should protect client confidences because it’s right to leave the client in control of information about the legal matter (normative justification)

x. Perez v. Kirk & Carrigan (Tx. Ct. App. 1991) 

1. Facts: Perez worked for Valley Coca-Cola, and while at work was in a car crash alleged to be his fault. While in hospital, K&C, Valley’s lawyers, told him they were his lawyers, and took his statement. Later made arrangements for Connors to represent him and without telling Perez or Connors, turned Perez’s statement over to DA, and DA indicted him for his role in the accident. Perez sued for breach of fiduciary duty; K&C said no A-C relationship so no fiduciary duty existed.

2. Rule: “Because of the openness and candor within [the A-C relationship], certain communications between attorney and client are privileged from disclosure in either civil or criminal proceedings under [state law].”

3. Holding:  K&C said they were Perez’s lawyer and he cooperated with them; that’s enough to imply A-C relationship was created. 
f. Privilege and Confidence When Client is an Organizational Entity

i. Authority suggests that the same privilege exists between gov’t and its lawyers as between corporation and its counsel, although decisions by Eighth and DC Circuit suggest that there is limited privilege when the issue is subpoenaing people in the executive branch to testify about alleged wrongdoing in the executive branch. 

ii. Five ways to approach privilege when client is an entity: 

1. Control-group test: the corporation’s A-C privilege extends only to communications between counsel for corp and officers who play a substantial role in deciding and directing the company’s legal strategy.
2. Upjohn: Privilege also extends to those in the corp whose actions can open corporation to potential liability
3. Samaritan Found.: Privilege also extends to those who initiate the contact with corporate counsel, whose conduct is within scope of employment, and who make statements to assist lawyer in dealing with consequences of that conduct to the corporation
4. Statute overriding Samaritan Found.: privilege also extends to those communications that are for the purpose of providing legal advice to the corporation or employee, or to get info in order to provide legal advice. 
5. Restatement § 73: privilege extends to communications between an agent of the organization and the lawyer/lawyer’s agent and the communication concerns a legal matter of interest to the organization.
iii. Upjohn v. US (US 1981) 

1. Facts: Corporation’s management believed some company subsidiaries made illegal payments to foreign governments. Corp’s attorneys sent out questionnaires and did interviews; IRS subpoenaed those docs; corp claimed privilege. 
2. Rule: “[P]rivilege exists to protect not only the giving of professional advice to those who can act on it but also the giving of information to the lawyer to enable him to give sound an informed advice.” 
3. Holding: information was privileged. IRS could do its own interviews, but couldn’t get the info through the attorneys

iv. Samaritan Found. V. Goodfarb (AZ. 1993)
1. Facts: Child died at Phoenix Children’s Hospital (part of Good Samaritan Regional Medical Center) during surgery. Hospital lawyer investigated, directed paralegal to interview nurses and techs present at the surgery; paralegal summarized findings and submitted them to corporate counsel. Kids’ parents sued hospital and sought interview summaries; hospital resisted, claiming privilege. 
2. Rule: “[W]here someone other than the employee initiates the communication, a factual communication by a corporate employee to corporate counsel is within the corporation’s privilege if it concerns the employee’s own conduct within the scope of his or her employment and is made to assist the lawyer in assessing or responding to the legal consequence of that conduct for the corporate client.” 

3. Holding: statements were not privileged
g. Duty to Inform and Advise 

i. A lawyer’s failure to communicate with a client can lead to discipline, even if the client’s legal objectives are unaffected. 

ii. Nichols v. Keller (CA 1993)
1. Facts: Nichols hired F&K to pursue a workman’s comp claim. They didn’t tell him he might also have civil claims, and he learned of it only after the statute of limitations ran out. He sued for malpractice.
2. Rule: “One of an attorney’s basic functions is to advise. Liability can exist because the attorney failed to provide advice. Not only should an attorney furnish advice when requested, but he or she should also volunteer opinions when necessary to further the client’s objectives.”
3. Holding: lawyers were liable 
iii. When a client delegates authority to an attorney, s/he delegates some of his/her autonomy. Lawyers need to communicate with clients in order to assure that client is properly delegating. There are times when a client may be able to better aid the lawyer in goal achievement (e.g., during a negotiation, a client may be able to make a better assessment of the opponent than the lawyer, because of professional familiarity with the opponent); communication is essential to that process. 
iv. Code DR 7-101(B)(1), (2): a lawyer may “where permissible, exercise his professional judgement to waive or fail to assert a right or position of the client” and may “refuse to aid or participate in conduct that he believes to be unlawful, even though there is some support for an argument that the conduct is legal.” 

v. Rule 1.2(a): "In a criminal case, the lawyer shall abide by the client's decision after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify."
vi. Rule 1.2(c): A lawyer may limit the scope of representation, with client consent, if the limitation is reasonable under the circumstances.  
vii. Rule 1.4(a): "A lawyer shall (1) promptly inform the client of any decision or circumstance with respect to which the client's informed consent . . . is required by these Rules; (2) reasonably consult with the client about the means by which the client's objectives are to be accomplished; (3) keep the client reasonably informed about the status of a matter; (4) promptly comply with reasonable requests for information; and (5) consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law." 

viii. Rule 1.4(b): "A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation."

1. Comment 2 to 1.4 says that " a lawyer who receives from opposing counsel an offer of settlement in a civil controversy or a proffered plea bargain in a criminal case must promptly inform the client of its substance unless the client has previously indicated that the proposal will be acceptable or unacceptable or has authorized the lawyer to accept or reject the offer." 

ix. Rule 3.3(a)(3): a lawyer may decline to offer evidence (other than the testimony of a criminal defendant) that the lawyer reasonably believes is false.

x. Jones v. Barnes (US 1983) 

1. Facts: Court-appointed attorney in criminal matter accepted some, but not all, of client’s suggestions pertaining to defense strategy on appeal. Client lost appeal. Client filed habeas petition, claiming 6th Amendment right to have attorney raise all non-frivolous issues suggested by client. 
2. Rule: No authority suggests “that the indigent defendant has a constitutional right to compel appointed counsel to press non-frivolous points requested by the client, if counsel, as a matter of professional judgment, decides not to present those points.”
3. Holding: grant of habeas petition reversed
4. Dissent: Sixth Amendment right to counsel carries with it the right to decide which non-frivolous issues should be raised on appeal

xi. Martinez v. Court of Appeal of California (US 2000): “Neither the Sixth Amendment nor the Due Process Clause entitle a convicted defendant to self-representation on appeal.”

xii. Olfe v. Gordon (Wis. 1980) 

1. Facts: O hired G to handle sale of real estate; O told him she’d take back a first mortgage, but not a second. The contract G negotiated involved a second mortgage, and G didn’t tell client. Purchaser defaulted, O lost money, and sued. 

2. Rule: 

a. Attorneys may be liable for losses arising out of attorney’s failure to follow “with reasonable promptness and care the explicit instructions of his client.” 

b. “If a paid agent does something wrongful, either knowing it to be wrong, or acting negligently, the principal may have either an action of tort or an action of contract.” 

3. Holding: Attorney at fault
h. Clients with Diminished Capacity or Impaired Judgment

i. “Diminished capacity” can mean client has physical or mental impairment, or it may mean client is a minor. 
ii. A diminished-capacity client’s attorney is not the same as the client’s guardian ad litem. Counsel is the “zealous advocate for the wishes of the client” and a guardian ad litem is a party who evaluates the best interests of the client and represents the client “in accordance with that judgment.” 
iii. Guidelines for an attorney with a diminished-capacity client: attorney should consult with the client and allow the client to assist and make decisions to the extent s/he is able. Attorney should advocate for decisions made by the client, and if attorney thinks there’s a conflict between client’s desires and client’s best interests, attorney should inform court of a possible need for a guardian ad litem. 

i. Termination of the Attorney-Client Relationship
i. Client’s right to terminate: 

1. Clients generally have the right to fire their lawyers for any or no reason. Exceptions:
a. If lawyer believes reason for termination is discriminatory, lawyer can pursue claim against client if it’s possible to do so without revealing confidential information

b. Indigent criminal defendants can’t fire appointed counsel, although they can ask the court for new counsel or permission to go pro se. 

2. Client who fires attorney will be liable for fees earned up to point of termination
3. Client who fires attorney is entitled to his/her entire file on the matter. Possible exceptions to this disclosure:

a. Documents intended for internal law office review and use

b. Documents the disclosure of which would violate the lawyer’s or firm’s duty to another party

c. Documents assessing the client him/herself

d. Documents that include preliminary impressions of the legal or factual issues. 

ii. Attorney’s right to terminate (AKA withdraw):
1. Rule 1.16: withdrawal is permissible if the client “persists in a course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent,” 1.16(b)(2), or where the client “insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement.” 1.16(b)(4). If lawyer withdraws for permissible reasons, lawyer can withdraw even if withdrawal will have a “material adverse effect on the interests of the client.” 1.16(b)(1). 
2. Code DR 2-110: 

a. withdrawal is mandatory if the attorney knows the client is “bringing the legal action, conducting the defense, or asserting a position in the litigation, or is otherwise having steps taken for him” for the purposes of harassing or injuring another; if the lawyer’s continued employment would violate a disciplinary rule, if the lawyer is physically or mentally unable to continue, or if the client fires the lawyer. 
b. Withdrawal is permissible if client insists on an argument the attorney can’t base in good faith in the law, seeks to pursue illegal course of conduct or insists that the lawyer do so, makes it unreasonably difficult for lawyer to do the job, insists that lawyer violate Code or go against lawyer’s judgment or advice, deliberately disregards fee agreements or obligations, if client consents to termination, if lawyer is unable to work with co-counsel to extent that withdrawal better serves client, lawyer’s mental or physical health makes it difficult to do job, or if there is other good cause. 

3. When a lawyer impermissibly withdraws, s/he forfeits right to compensation for work performed. 

4. Termination by drift: end of the work doesn’t necessarily mean end of the A-C relationship. Without explicit statements that the relationship is terminated, an attorney may still be considered the attorney of a client (and thus responsible for continuing to protect the client’s legal interests) even if the attorney isn’t currently doing work for the client. 

j. The No-Contact Rule 

i. A lawyer is generally forbidden from contacting the client of another attorney. 
ii. Rule 4.2: “In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or court order.” 

1. Note that this rule applies only in certain circumstances:

a. When the lawyer is representing a client. If the lawyer isn’t acting in representative capacity, he/she isn’t foreclosed from talking to another lawyer’s client about the matter for which the client sought representation. 

b. When the lawyer knows the person is represented by an attorney (but knowledge may be inferred from the circumstances). 

c. When the lawyer is talking to the person about the matter of representation. The lawyer can contact the person about something unrelated to the subject for which the client sought representation. 

d. When the lawyer doesn’t have permission from the person’s attorney, or a court order, or the contact isn’t otherwise permitted by law

iii. Code DR 7-104(A)(1): “During the course of his representation of a client a lawyer shall not communicate or cause another to communicate on the subject of the representation with a party he knows to be represented by a lawyer in that matter unless he has the prior consent of the lawyer representing such other party or is authorized by law to do so.” 
iv. Rule 8.4(a), Code DR 1-102(A)(2): the no-contact rule applies even if it’s not the lawyer doing the contact, but someone else acting on the lawyer’s direction (e.g., an investigator, the lawyer’s client). If the lawyer negligently fails to tell third-parties not to contact people represented by counsel, the lawyer can be liable for violations of the no-contact rule. 
v. No-contact rule doesn’t apply to “testers,” i.e., investigators posing as consumers. Since the testers are only looking for how the manufacturer/seller represents the good/service to the public, there’s no issue of misrepresentation. 

vi. No-contact issue gets complicated when the client is an entity. Some courts refuse to allow “communication on any subject within a current employee’s scope of employment.” This is because, in those jurisdictions, any statement made by the employee can be held against the corporation, which in turn has the right to have a lawyer present. NY’s rule is different (Niesig, below) because its admission rule is different: only statements made by agents authorized to speak for the corporation can be admitted against the corporation. 

1. Rule 3.4(f): an entity’s lawyer can ask the entity’s employees and agents to not give relevant information to another party so long as the attorney “reasonably believes that [that] person’s interest will not be adversely affected.”

2. Niesig v. Team I (NY 1990) 

a. Facts: Personal injury case against a corporation. Plaintiff wanted his attorney to be able to interview employees of the corporation; issue was whether he could or if the employees were parties governed by the no-contact rule. 
b. Rule: “A corporate employee who may be a client for purposes of the attorney-client privilege is not necessarily a party for purposes of DR 7-104(A)(1). . . . [the appropriate test] is one that defines party to include corporate employees whose acts or omissions in the matter under inquire are binding on the corporation . . . or imputed to the corporation for purposes of its liability, or employees implementing the advice of counsel. All other employees may be interviewed informally.”  
c. Holding: Attorney could interview some of the employees 

3. When gov’t is the entity, authorities indicate that ex parte communication may be OK. CA and NY have both allowed attorneys to contact gov’t officials without going through gov’t counsel. Code DR 7-104’s comment says that ex parte communication with gov’t should be curtailed only when the matter has been turned over to gov’t counsel and only when the party the lawyer wants to talk with has the power to bind the gov’t in a matter that could be litigated. 
a. US v. Hammad (2d Cir. 1988)
i. Facts: Gov’t suspected a fire at Hammad’s Dep’t Store was arson to destroy sales records that would indicate Medicare fraud. A source had turned over records indicating no fraud, but later confessed that those records were fraudulent. Gov’t attorneys had source tape conversations with Hammad (who had counsel), and provided a fake subpoena against source, which induced Hammad to talk with source about how to avoid conviction. When Hammad was charged, moved to suppress tapes. 
ii. Rule: A prosecutor is authorized to use “legitimate investigative techniques in conducting or supervising criminal investigations,” including use of informants, but the informant can’t become the alter ego of the prosecutor without violating DR 7-104(A)(1). 
iii. Holding: tapes suppressed

4. Hammad was a controversial decision and was later weakened by the 2d Circuit. Courts tended to distinguish Hammad by saying the prosecutor made the fake subpoena, and that involvement in the source’s actions was what crossed the line. 
5. Also as a result of Hammad, the DOJ attempted to set a policy on what ethics rules apply to gov’t attorneys. At first it tried to say that state ethics rules didn’t apply to federal lawyers, but that position was condemned by the defense bar and the ABA. DOJ then issued “Reno Rules,” which purported to supersede state ethics rules, but those Rules were later invalidated by Congress. 
k. Improper Receipt of Confidences 

i. MMR/Wallace v. Thames (D. Conn. 1991): “The spirit of the ethical normsl . . . if not the letter . . . precludes an attorney from acquiring, inadvertently or otherwise, confidential or privileged information about his adversary’s litigation strategy.”
ii. When a litigant participates in the invasion of the opposition’s confidences, courts may dismiss the litigant’s claim. Example: when X’s client steals papers from opposition’s lawyer and gives them to her own lawyer, who reads them, X risks having her claim dismissed. That’s what happened in Lipton v. Bender (NY 1994). 
iii. When attorneys receive confidences inadvertently (e.g., a misdirected fax), the ABA’s guideline is that the attorney should not read or examine the material but should contact the opponent, notify them of what happened, request instructions on what to do with the documents, and abide by those instructions; if the attorney already read part of the document, the ABA’s guideline forbids the attorney from using that info. However, Rule 4.4(b) says something a little different: the attorney is required to notify the opposition, but whether or not the attorney should comply with their instructions is a matter of substantive law, as is whether the attorney can use what he learns if he reads the document before realizing it was misdirected. 
iv. In the criminal arena, it’s uncertain what rights defendant has if Sixth Amendment rights have attached and then prosecution improperly obtains confidences. Indications are that the defendant has to show prejudice or that the government’s actions were corrupt in order to have a remedy. However, Tenth Circuit says that prosecution’s improper intrusion into defendant’s confidences presumptively creates prejudice, and Ninth Circuit says that gov’t has to show (by a preponderance) that it didn’t use the improperly gained info. 
III. Financing Legal Services

a. Attorneys’ Fees 

i. Fees can be structured in several ways: flat fees for specified services, contingent fees, hourly fees, or combinations of any or all of those. Some firms also have performance fees (i.e., charging additional amounts for favorable results).  
1. Note that contingence and performance fees are available in virtually all situations except criminal matters and domestic relations matters. See Code DR 2-106(C) and Rule 1.5(d). 
2. Rule 1.5(d)(2): A lawyer shall not enter into an arrangement for, chare, or collect "a contingent fee for representing a defendant in a criminal case."
3. Some lawyers advocating against hourly fees, which they regard as promoting inefficiency and penalizing productivity, argue for “value billing,” which is a situation wherein no fee is fixed up front, and after the work is done, the client and attorney work out what is fair. 
ii. English vs. American rule on fee shifting: 
1. American rule: each party pays his or her own fees, win or lose, subject to court's power to assess fees as a penalty against a party litigating in bad faith. Fee shifting statutes: In certain types of public interest litigation (e.g., civil rights, environmental), losing defendants pay winning plaintiffs' reasonable fees, but not vice versa.
2. English rule: loser pays the loser's reasonable fees.
iii. Lawyers are required to hold client money in special (i.e., escrow) accounts; usually, these are interest-bearing accounts. A lawyer may (in some states, is required to) pool client funds when each client in the pool deposits only small amounts; interest on those funds is paid to the state to fund legal services for populations in need. 
iv. Lawyers may be paid by the client, by a party on behalf of the client (e.g., when an insurance company funds representation for one of its insureds), or by the adversary (e.g., when person getting a mortgage pays the lender’s lawyer). Fee-shifting statutes may also require losing parties to pay attorneys’ fees (e.g., civil rights cases, antitrust, some intellectual property suits). 

v. Lawyers who charge excessive or unethical fees may face court-ordered reduction in or denial of fees, as well as discipline by bar committees. 
vi. Brobeck, Phelger & Harrison v. Telex Corp. (9th Cir. 1979)
1. Facts: Telex hired BPH, on contingency fee basis, to prepare a petition for certiorari; BPH prepared and filed it, but then Telex settled the underlying suit. BPH submitted bill for the work, Telex didn’t’ pay, so BPH sued. 

2. Rule: “Whether a contract is fair or works an unconscionable hardship is determined with reference to the time when the contract was made and cannot be resolved by hindsight.”

3. Holding: The contract was clear, unambiguous, and not unconscionable, so Telex owed BPH for the work done. 
vii. In re Laurence S. Fordham (MA 1996) 

1. Facts: Clark hired Fordham to defend him in a DUI case; Fordham said up front that it wasn’t his field and he’d need to educate himself on it, but Clark insisted on hiring Fordham. Fordham charged $50,000 in fees (227 hours of billed time); excessive hours were due to the “educating.” Clark 

2. Rule: 

a. In assessing whether a fee is excessive, courts have to look at the novelty and difficulty of the case and how the fee charged compares to fees charged in that jurisdiction for similar work. 

b. Lawyers shouldn’t accept employment in areas for which they’re not qualified; if they take such a case, they have to intend, in good faith, to become qualified “as long as such preparation would not result in unreasonably delay or expense to [the] client.” 

3. Holding: fee was excessive and lawyer was sanctioned

viii. Code EC 2-19: lawyers are required to prepare written retainer agreements “as soon as feasible after [they have] been employed.” 
ix. Rule 1.5(b):  fees “shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation.” 

x. Rule 1.5(c): contingent fees are permissible but must be in writing. 

xi. In re Cooperman (NY 1994)
1. Facts: Cooperman charged his clients nonrefundable retainer fees in advance, irrespective of services actually rendered. Clients filed grievances.

2. Rule: Ethical rules require attorneys who are terminated or who withdraw to promptly refund advance fees paid that were not actually earned.  

3. Holding: fee agreements were ethical violations; lawyer suspended for two years. 

xii. Goldfarb v. Virginia State Bar (US 1975)
1. Facts: Couple needed to engage a lawyer to do a title search on a home they wanted to buy; every lawyer in the county refused to charge less than the minimum-fee schedule established by the local bar. Couple brought class action against bar for price-fixing; bar argued that it fell under the state-action exemption to Sherman Act § 1. 

2. Rule: Test for the state action exception is whether the action is required by the state acting as sovereign. 

3. Holding: Action didn’t fall under the state action exception and was anticompetitive price-fixing. 

xiii. Evans v. Jeff D. (US 1986)
1. Facts: Legal Aid Society filed class action challenging education and health care services available to handicapped kids in the area. Settled the education claims; settlement included fee waiver. Received settlement offer on health care claims, and that settlement offer required waiver of fees, including the fees allowable under 42 USC § 1988 (civil rights fee-shifting statute). Legal Aid decided obligations to client mandated acceptance, so accepted with the waiver conditional on approval by the court. 
2. Rule: The Fees Act does not prohibit, as a general rule, settlements conditioned on the waiver of fees. 
3. Holding: district court didn’t abuse its discretion in approving fee waiver as part of settlement securing greater relief than that available at trial. 
4. Dissent: allowing defendants in civil rights cases to condition settlement on fee waiver “will diminish lawyers’ expectations of receiving fees and decrease the willingness of lawyers to accept civil rights cases.”

b. Division of Fees 

i. Lawyers within a firm may share fees, but there is a general prohibition on splitting fees with attorneys outside the firm. 

1. Rule 5.6(a): “A lawyer shall not participate in offering or making . . . a partnership . . . agreement that restricts the right of a lawyer to practice after termination of the relationship, except an agreement concerning benefits upon retirement.”
2. Code D.R. 2-107(A): “A lawyer shall not divide a fee for legal services with another lawyer who is not a partner in or associate of his law firm or law office, unless (1) the client consults to employment of the other lawyer after a full disclosure that a division of fees will be made. (2) the division is made in proportion to the services performed and responsibility assumed by each. (3) the total fee of the lawyer does not clearly exceed reasonable compensation for all legal services they rendered to the client.”
ii. Firms may be divided generally into two groups:

1. “Eat what you kill:” partnership shares are divided according to formulas that reward partners who bring in more clients or who have clients that pay higher fees or who bill more hours. Each factor can be independent; i.e., a rainmaker partner would get a lot of shares for bringing in clients, but fewer for billing. Seniority can be a factor, but not necessarily. 

2. Seniority firms: partnership shares are divided by years with the firm and/or years of membership in the bar. 

iii. Firms may not require attorneys to sign non-compete agreements at the time of hire or during employment, but under certain circumstances may negotiate one when an attorney quits or retires. 

c. Pro Bono 

i. Rule 6.1: “Every lawyer has a professional responsibility to provide legal services to those unable to pay. A lawyer should aspire to render at least fifty hours of pro bono publico legal services per year.” 
ii. Florida has mandatory pro bono reporting requirements. 
iii. Argument for mandatory pro bono: Studies show over 75% of legal needs of low-income populations remain unmet. 

iv. Arguments against mandatory pro bono:

1. Difficulty determining what services count as pro bono. Some are obvious, like criminal defense for indigent clients or assisting poor clients with obtaining food stamps or Medicare assistance. What about assisting large non-profits in lobbying efforts? 

2. Difficulty in ensuring competent counsel, and decreased efficiency in requiring incompetent counsel to educate themselves to become competent. What does a corporate attorney specializing in mergers know about helping refugees obtain asylum?

3. Difficulty enforcing mandatory rule. Who would verify attorneys put in the pro bono hours they said they did, and who would make sure the representation was of acceptable quality? 

4. Most people regard legal services as luxuries, not necessities; that’s why they’re not obtaining lawyers for legal work. Most pro bono under mandatory rules would be tenant-landlord law; if more suits are brought against landlords, housing costs go up, rents go up, and there’s a smaller pool of housing available to the poor – such mandatory pro bono actually would end up hurting the poor, not helping. 

5. Mandatory pro bono actually benefits firms, because the poor would be suing not other pro bono clients, but people who hire attorneys (like landlords), thus increasing revenue to firms. 

IV. Conflicts

a. Conflicts Generally

i. Restatement § 121: “A conflict of interest is involved if there is a substantial risk that the lawyer’s representation of the client would be materially and adversely affected by the lawyer’s own interests or by the lawyer’s duties to another current client, a former client, or a third person.” 

ii. Rule 1.10(a): a lawyer is forbidden from knowingly accepting work that a conflicted colleague would have to decline. (Note that the rule specifies “knowingly,” so a lawyer who violates it unknowingly won’t face discipline, although the firm can still face disqualification and civil liability.) 

iii. Consequences of being caught in a conflict:

1. Sanctions by disciplinary bodies

2. Disqualification from representation, which can mean embarrassment, cost, delay of client’s cause, negative publicity, and fee forfeiture

3. Civil liability and, in rare cases, criminal liability
iv. Conflict rules are strict liability rules: lawyers can violate them unintentionally or through the erroneous belief that the lawyer is acting properly.
v. Most conflict rules can be displaced by written agreement between the lawyer and the client. Client consent must be written and informed. Conversely, a client can negotiate stronger conflict rules than required by the state. 

b. Conflicts Between Lawyers and Clients 

i. In re Neville (Ariz. 1985)
1. Facts: Neville was Bly’s real estate lawyer. Neville purchased options in some of Bly’s properties, and Bly, Neville, and another party negotiated contracts disposing of the various properties; agreement wasn’t advantageous to Bly. Issue as if Neville had a conflict, i.e., if his interests as a purchaser were adverse to his client’s. 
2. Rule: DR 5-104(A) applies to transactions in which the lawyer is counsel and also to those where, “although the lawyer is not formally in an attorney-client relationship with the adverse party, it may fairly be said that because of other transactions an ordinary person would look to the lawyer as a protector rather than as an adversary.” 
3. Holding: Attorney had fiduciary duty that he not take advantage without client consent, which he didn’t have, so he was censured. 
ii. Code 5-104(A): “A lawyer shall not enter into a business transaction with a client if they have differing interests therein and if the client expects the lawyer to exercise his professional judgment therein for the protection of the client, unless the client has consented after full disclosure.” 
iii. Rule 1.8(a): a lawyer may not “knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client” unless certain conditions are satisfied. 
iv. Rule 1.8(h): “A lawyer shall not (1) make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless the client is independently represented in making the agreement.”
v. Rule 1.8(d), Code DR 5-104(B): a lawyer may not acquire publicity rights in a story based on the subject of representation before the matter is concluded (including appeals). 

vi. Rule 1.7(a)(2): “A lawyer shall not represent a client if the representation involves a concurrent conflict of interest [which exists if] there is a significant risk that ht representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.” 
vii. Code DR 5-103(B): “While representing a client in connection with contemplated or pending litigation, a lawyer shall not advance or guarantee financial assistance to the client except that a lawyer may advance or guarantee the expenses of litigation, including court costs, expenses of investigation, expenses of medical examination, and costs of obtaining and presenting evidence, provided the client remains ultimately liable for such expenses.”
viii. Rule 1.8(e): ): “A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that  . . . a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter.”  

ix. Rule 1.8(f), 5.4(c), and DR 5-107(A), (B): a third party may pay for legal services so long as: client consents, payor cannot interfere with the lawyer’s independence or professional judgment or the A-C relationship, and the lawyer must protect the client confidences.  
x. Code DR 9-101(D): “A lawyer related to another lawyer as parent, child, sibling or spouse shall not represent in any matter a client whose interests differ from those of another party to the matter who the lawyer knows is represented by the other lawyer unless the client consents to the representation after full disclosure and the lawyer concludes that the lawyer can adequately represent the interests of the client.” (Model Rules got rid of this rule.)
xi. Code DR 1.8(j): “A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.”
xii. Gellman v. Hilal (NY Sup. Ct. 1994) 

1. Facts: Plaintiff in medical malpractice case was represented by B, whose wife represented the defendants in a similar action. Defendants moved to disqualify B. 
2. Rule: There’s no per se rule disqualifying attorney-spouses; they must, like all attorneys, obey all disciplinary and ethical rules.  
3. Holding: There was no indication that the wife would disclose confidences in order to help her husband win the case, and they didn’t have offices at home or share files, so the motion was denied. 
xiii. In many jurisdictions, attorneys in close relationships with attorneys on other sides of the issue (related, married, cohabitating) have to disclose the relationship, but the relationship isn’t disqualifying. However, in NY, criminal defense lawyers can’t defend cases being prosecuted by someone with whom the defense attorney has a close relationship, even if client consents, and in a couple jurisdictions, the spouse of the DA can’t defend clients prosecuted by that DA’s office, even if it’s not the spouse doing the actual prosecuting. 
xiv. A serious conflict can exist when representing a client can lead to information that implicates the lawyer in a crime or opens the lawyer to civil liability. 

c. Concurrent Conflicts 

i. Rule 1.7(a): “Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if: “(1)the representation of one client will be directly adverse to another client; or (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client, or a third person or by a personal interest of the lawyer.”
ii. Rule 1.7 on getting consent when there’s a conflict: “(1): the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client; (2) the representation is not prohibited by law; (3) the representation to so not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceedings before a tribunal; and (4) each affected client gives informed consent, confirmed in writing.” 
iii. Rule 1.10(a): “While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyer in the firm.” 
iv. Rule 1.8(g): “A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer’s disclosure shall include the existence and nature of all the claims or please involved and of the participation of each person in the settlement.” 
v. Code EC 5-1: “A lawyer should exercise independent professional judgment on behalf of a client.” (Implies that concurrent conflicts would interfere with this independent judgment and so such conflicts are proscribed.)

vi. Issues of concurrent conflicts in criminal cases can arise when there are two or more defendants in a single case, all represented by the same lawyer. 
1. Cuyler v. Sullivan (US 1980)
a. Facts: Three defendants represented by same two attorneys; one guy convicted and others acquitted. Convict sought habeas relief based on ineffective assistance due to conflict.

b. Rule: 

i. “A lawyer forced to represent cofefendants whose interest conflict cannot provide the adequate legal assistance required by the Sixth Amendment.” 

ii. “To establish a violation of the Sixth Amendment, a defendant who raised no objection at trial must demonstrate that an actual conflict of interest adversely affected his lawyer’s performance. . . . [T]he possibility of conflict is insufficient to impugn a criminal conviction.” 

c. Holding: grant of habeas vacated

2. Two cases modify Cuyler. Strickland v. Washington holds that courts must examine if counsel’s conduct was reasonable under the circumstances, and if not, the defendant has to show that “there is reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.” Holloway v. Arkansas holds that when a trial court fails to investigate alleged conflicts, reversal is required and defendant doesn’t have to show prejudice. Holloway only applies where defense counsel is forced to represent co-defendants over counsel’s timely objection. 

3. Wheat v. US (US 1988) 

a. Facts: Co-conspirators GB and B had one attorney; GB had been acquired on one charge and was willing to plea out on second, but hadn’t yet. B pled out. W, another conspirator, got in touch with their counsel and tried to hire him; gov’t objected, claiming conflict. Gov’t won, W convicted, and appealed the conflict issue. 
b. Rule: “Where a court justifiably finds an actual conflict of interest, there can be no doubt that it may decline a proffer of waiver, and insist that defendants be separately represented. . . . District Court must be allowed substantial latitude in refusing waivers of conflicts . . . where a potential for conflict exists which may or may not burgeon into an actual conflict as the trial progresses.” 
c. Holding: trial court’s denial of W’s motion to change counsel upheld
4. Interlocutory appeal is allowed when the motion is for disqualifying a prosecutor, but not when the motion is for disqualifying a defense counsel. Reason is because disqualification of defense counsel is subject to review upon appeal after conviction, but if the prosecutor is disqualified and defendant is acquitted, gov’t gets no appeal. 
5. Young v. US ex rel Vuitton (US 1987) 

a. Facts: Vuitton settled trademark suit with Young, who later violated part of the settlement. V secured an order to show cause why Y shouldn’t be held in contempt, and V’s counsel was appointed special prosecutors and won a conviction. Issue was whether it was appropriate for V’s counsel to serve as special prosecutors. 
b. Rule: “A private attorney appointed to prosecute a criminal contempt [charge] . . . certainly should be as disinterested as a public prosecutor who undertakes such a prosecution. . . . [C]ounsel for a party that is the beneficiary of a court order may not be appointed as prosecutor in a contempt action alleging a violation of that order.” 
c. Holding: V’s attorneys couldn’t be special prosecutors in that matter
6. Fiandaca v. Cunningham (1st Cir. 1987): 

a. Facts: Lawyers represented female inmates in a class action alleging poor conditions at the prison, and also represented students at a school for the developmentally disabled. Defendants in the prison case challenged trial court decisions, claiming plaintiff’s counsel had conflict. Evidence: counsel refused a settlement, claiming it’d be contrary to the interests of the students in the other case. 

b. Rule: Lawyers have “an ethical duty to prevent [their] loyalties to other clients from coloring [their] representation of the plaintiffs in [the current case].”

c. Holding: trial court’s refusal to disqualify counsel was an abuse of discretion; order reversed. 
d. The Advocate-Witness Rule 

i. Rule 3.7: a lawyer may not act as counsel at trial if the lawyer is likely to be a necessary witness. A lawyer with this kind of conflict will be disqualified, but the conflict will not be imputed to the firm. 
ii. Code DR 5-101(B): “A lawyer shall not accept employment in a contemplated or pending litigation if he knows . . . that he or a lawyer in is firm ought to be called as a witness, except that he may undertake the employment and he or a lawyer in his firm may testify if the testimony will relate solely to an uncontested matter,” if it relates only to a formality and there’s no reason to believe substantial evidence will be offered in opposition, if the testimony only relates to the lawyer’s or firm’s fees in the matter, or “if refusal would work a substantial hardship on the client because of the distinctive value of the lawyer” or firm as counsel. 

iii. Code DR 5-102(A): If a lawyer, after being hired by a client for litigation, learns or it’s obvious that the lawyer or another lawyer in the firm should be called as a witness, the lawyer must withdraw from the trial and the lawyer and firm can’t testify except as to what’s specified in DR 5-101(B). 
iv. Code DR 5-102(B): If a lawyer, after being hired by a client for litigation, learns or it’s obvious that the lawyer or another lawyer in the firm may be called as a witness, the lawyer can continue to be the client’s counsel “until it is apparent that his testimony is or may be prejudicial to the client.”  

v. Rule prohibits trial advocacy, not pretrial work, and also prohibits trial advocacy if lawyer is likely to be a necessary witness. If lawyer might be a witness, but isn’t necessary, advocacy wouldn’t violate the rule. 
vi. In some jurisdictions, the rule is mandatory, i.e., client can’t waive it. In such jurisdictions, courts can raise the issue sua sponte. Also in such jurisdictions, a client who wants to waive the testimony and keep the lawyer wouldn’t be allowed to do so. 

e. Successive Conflicts 

i. Rule 1.9(a): A lawyer who formerly represented one client in one matter can’t thereafter represent someone else in the same or substantially the same matter when that person’s interests are “materially adverse to the interests of the former client” without the former client’s informed written consent.
ii. Analytica v. NPD Research (7th Cir. 1983) 

1. Facts: Malec and his wife worked for NPD. NPD offered a stock transfer to Malec as compensation; law firm SF did the deal and in the course of it received info on NPD’s finances and management. Malec and wife later left NPD, formed Analytica, and later retained SF as counsel in antitrust action against NPD. NPD moved to disqualify SF due to successive conflict. 
2. Rule: “A lawyer may not represent an adversary of his former client if the subject matter of the two representations is ‘substantially related,’ which means: if the lawyer could have obtained confidential information in the first representation that would have been relevant in the second. It is irrelevant whether he actually obtained such information and used it . . . or . . . .different people in the firm handled the two matters and scrupulously avoided discussing them.” 
3. Holding: disqualification affirmed
iii. Substantial relationship test, which asks whether a lawyer could have gotten relevant information, is used instead of actual examination of the information, which would be undesirable because it jeopardizes duties of confidentiality and loyalty to former client and would be too time-consuming for the courts. 

1. Firms disqualified due to successive conflicts will need to turn over files to client’s new counsel; opposition may oppose this as it looks like new counsel is getting the confidential information. However, courts generally allow turnover of everything that isn’t obviously tainted from the conflict. 

2. Duty of loyalty to former clients prevents lawyers from switching sides in later matters even if no confidential information is at risk. See Rule 1.9(a). 

3. Lawyers who act adversely to a former client in violation of substantial relationship test are open to liability for breach of fiduciary duty. 

iv. At one time, ethical rules required lawyers to avoid “appearance of impropriety,” but that language only appears in Canon 9 of the Code, not in the DRs; it’s not in the Rules or Restatement at all. It’s criticized as too unpredictable a standard. 

v. Lawyers who work for the government and then go into (or return to) private practice may face successive conflict situations. To the extent that the lawyer received non-public information while a gov’t attorney, s/he may have to be screened from the new matter and written consent has to be granted by the gov’t agency for which the lawyer worked. 
1. Code DR 9-101(B): “A lawyer shall not accept private employment in a matter in which he had substantial responsibility while he was a public employee.”
2. Rule 1.11(a)(2): A lawyer who formerly worked for the government shall not “otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its” written informed consent to the representation. 
3. Armstrong v. McAlpin (2d Cir. 1980) 

a. Facts: While at SEC, Altman supervised litigation against McAlpin. Altman appointed receiver (appointed by court to recover misappropriated property), and with court’s permission, retained firm at which he was a partner. That firm had conflict, so new firm appointed. Prior to that substitution. Altman left SEC to work for the new firm. Firm set up screen for him and got written notice from SEC that new firm’s retainer OK so long as Altman was screened. McAlpin moved to disqualify firm. 

b. Rule: Absent appearance of significant impropriety, a gov’t agency can waive DR 5-105(D) so long as the former gov’t lawyer is effectively screened from the matter; without ability to make such waiver, the policy behind DR 9-101(B) would be thwarted.
c. Holding: Screening was effective, so no disqualification
f. Imputed Disqualification and Migratory Lawyers

i. Code DR 5-101(B): A lawyer can’t be a witness for his client, nor can another lawyer in the same firm be a witness for the client, unless the testimony relates to an uncontested matter, relates to a matter of formality only, if it relates only to legal fees in the case, or if refusal would work substantial hardship on the client.
ii. Code DR 5-102(A): If a lawyer, after being hired by a client for litigation, learns or it’s obvious that the lawyer or another lawyer in the firm should be called as a witness, the lawyer must withdraw from the trial and the lawyer and firm can’t testify except as to what’s specified in DR 5-101(B). 

iii. Code DR 5-102(B): If a lawyer, after being hired by a client for litigation, learns or it’s obvious that the lawyer or another lawyer in the firm may be called as a witness, the lawyer can continue to be the client’s counsel “until it is apparent that his testimony is or may be prejudicial to the client.”  

iv. Code 5-105(D): “If a lawyer is required to decline employment or to withdraw . . . no partner, or associate, or any other lawyer affiliated with him or his firm, may accept or continue such employment.”
v. Rule 1.10:  
1. Any one lawyer in a firm shall not represent a client where any lawyer in the firm would be prohibited from doing so under Rules 1.7 or 1.9, unless the “prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the” other lawyers. 

2. Where a lawyer has quit a firm, the firm isn’t prohibited from representing a client whose interests are adverse to a client represented by the formerly associated lawyer and not currently represented by the firm, unless the matter is the same or substantially similar to that matter, and any other lawyer in the firm has information material to the matter that’s protected by Rules 1.6 and 1.9(c). 

3. Clients can waive these kinds of disqualifications under Rule 1.7.
vi. Rule 1.11(b): When one lawyer is disqualified under Rule 1.11(a), no lawyer in that firm can “knowingly undertake or continue representation in such a matter unless the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee . . . and written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.” 

vii. Rule 1.12(a): “A lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer or law clerk . . . or as an arbitrator, mediator, or other third-party neutral, unless all parties to the proceeding give” written informed consent. 
viii. Rule 3.7(a): “A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless the testimony relates to an uncontested issue, the testimony relates to” legal fees in the case” “or disqualification of the lawyer would work substantial hardship on the client.”
ix. Rule 1.7: requires client’s informed consent to a conflict; consent must be confirmed in writing. Blanket consents may stand up if the client “is an experienced user of the legal services involved and is reasonably informed regarding the risk that a conflict may arise . . . .”

x. Both the Code and the Rules impute conflicts among all affiliated lawyers in a firm, with the exceptions of government law offices, former government lawyers, and successive representations. For imputation purposes, lawyers are affiliated if they work in the same office, no matter whether they’re associates, partners, or of counsel.

xi. Law firms may affiliate for the purposes of a single matter. In such an arrangement, if one firm is disqualified because of conflict, that conflict will not be automatically imputed to the affiliate firm; it may remain counsel if it can prove that it didn’t receive any confidential information from the disqualified firm that was part of the information requiring its disqualification. 
xii. Cinema 5 v. Cinerama (2d Cir. 1976): plaintiff’s lawyer disqualified because his partner was representing the defendant in an unrelated matter. “Where the relationship [with the client] is a continuing one, adverse representation is prima facie improper, and the attorney must be prepared to show . . . that there will be no actual or apparent conflict . . . .”

xiii. IBM v. Levin (3d Cir. 1978): attorneys representing Levin worked for a firm at which partners were representing IBM in another matter. Court found that it’s “likely that some adverse effect on an attorney’s exercise of his independent judgment on behalf of a client may result from the attorney’s adversary posture toward that client in another legal matter.” 

xiv. Pub. Svc. Mutual Ins. Co. v. Goldfarb (NY 1981) 

1. Facts: Dentist’s patient claimed dentist sexually abused her; issue was whether dentist’s civil suit insurance covered him, i.e., if the abuse occurred in the course of dental treatment. 

2. Rule: “One who intentionally injures another may not be indemnified for any civil liability thus incurred. However, one whose intentional act causes an unintended injury may be so indemnified.” 

3. Holding: Insurance company had to defend dentist because claim was within stated coverage, and dentist could choose his counsel, which insurance company had to pay for. Company will only be obligated to pay compensatory damages if jury found unintended injury occurred in course of dental treatment, and wouldn’t be liable for punitive damages. 
xv. Joint representation
1. Common interest rule: refusal to recognize waiver of privilege when privileged info is shared with other clients and their lawyers who have common interest. In other words, when there are clients involved in a joint matter, privileged information from one shared with another doesn’t waive privilege on that info. 
2. A lawyer who receives information about a joint matter from one client, who instructs the lawyer not to tell the other party, is caught between the duty of confidentiality and the duty to inform. Authorities are split on which duty is superior. Lawyers can avoid this problem by making it clear in retainer agreements on joint matters that information from one client may be shared with the others. 

3. In a joint interest arrangement, Lawyer A owes a fiduciary duty to Client A, and Lawyer B to Client B, but Lawyer A also owes a fiduciary duty to Client B, and Lawyer B to Client A. This means Lawyer A can’t use Client B’s info to Client B’s disadvantage (and Lawyer B and Client A). 

4. Simpson v. James (5th Cir. 1990) 

a. Facts: law firm represented both buyers and sellers of sale and purchase of corporate assets; plaintiffs alleged negligence in the original sale and in later restructuring of the note and sued for malpractice. Firm claimed no A-C relationship existed with plaintiffs, so no duty owed.
b. Rule: Malpractice claim based on negligence means plaintiff must show that defendant owed plaintiff a duty, defendant breached, breach caused the injury, and damages resulted. 
c. Holding: Firm committed malpractice
xvi. Migratory Lawyers
1. A lawyer who leaves one firm and joins another will have any conflicts s/he had imputed to the new firm. However, conflicts imputed to the lawyer at the old firm, but not specific to him/her, won’t travel with the lawyer to the new firm. See Rule 1.10(a). When a lawyer with a conflict leaves a firm, and that lawyer was the only reason the firm had that conflict, the lawyer’s leaving may “cure” the firm of the conflict. See Rule 1.10(b). 
a. Note that support staff and summer associates can carry conflicts, but courts are more willing to tolerate screens for these kinds of staff than for attorneys. See Rule 1.10 comment 4. 

2. Cromely v. Board of Ed. (7th Cir. 1994) 

a. Facts: Cromley sued her employer, a board of education, for discrimination; after two years of pre-trial, her attorney jumped ship and joined the firm representing the defendant. She moved to disqualify the firm. 

b. Rule: Disqualification motions are looked at under a three-part test. First, is there a substantial relationship between the prior and present representations? If so, then second, has the presumption of shared confidences regarding the prior representation been rebutted? If not, then third, has the presumption of shared confidences regarding the current representation been rebutted? If not, then disqualification is proper. 

c. Holding: Firm successfully rebutted presumptions by demonstrating adequate screening. 

3. Screening is controversial. Rules and most jurisdictions reject the idea that the second presumption is rebuttable. Restatement § 124 would allow rebuttal of the second presumption if, in addition to screening, the information isn’t likely to be significant in the second matter. DC, NJ, TX don’t allow screening; NY allows it only if the lateral attorney’s information is unlikely to be material. 
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