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I. Introduction
A. Democratic politics is a product of institutional forms and legal structures ( those who control existing arrangements have the capacity to shape, manipulate, and distort democratic processes ( need to find techniques and theories that prevent capture of these processes

B. Three basic analytical models for democratic process:

i. Rights ( voting is critical; becomes a right to participate; a “formal” or anonymous right ( forward-looking

ii. Anti-discrimination ( process of aggregation; participants should be able to vote meaningfully/effectively (in groups) ( outcome-oriented

iii. Structural (or process-reinforcing) ( concerns integrity of the process ( looks at electoral competitiveness and resulting accountability

C. Lucas v. Forty-Fourth General Assembly of CO (1964) [CO citizens approve apportionment protecting rural interest in state Senate] Warren strikes it down; any deviation from 1P1V gets strict scrutiny; individual rights-based approach (citing Barnette); fundamental right can’t be revoked by a majority vote
i. NOTE: This comes the same year the court announced 1P1V in Reynolds v. Sims
ii. Stewart (dissent): not about individual rights, but accommodation of competing groups’ interests ( this is a tolerably acceptable compromise
a. Two steps: (1) plan must be rational; (2) must not “systematically” prevent effective majority rule

iii. Clark (dissent): use rational relations; this would pass ( protective of minority (rural) interests
II. Defining the Right to Participate

A. Background Norms

i. The Constitution doesn’t say much about political participation; the plurality of post Bill of Rights Amendments are about voting rights and the franchise, but they’re all framed in the negative

ii. Minor v. Happersett (1875) [denying women right to vote on basis of the 14th Am.] though women are citizens, they only have civil (not political) rights; no guarantee of voting in 14th Am. (read 15th to specifically exclude voting therefrom); saw voting as a privilege, not a right
a. Structural approach ( with few exceptions, women could never vote

b. Institutional competence ( “If the law is wrong, it ought to be changed; but the power for that is not with us”

c. Suffrage not considered a fundamental right until civil rights era
i). NOTE: the 19th Am. eliminated this question re: women ( court didn’t have to ask; court might have recognized voting as fundamental much earlier without 19th Am.
iii. Modern approach examines state limits under tiers of scrutiny, rather than asking if individual has right

a. Strict scrutiny ( triggered by either suspect classification or imposition on a fundamental right
b. Rational basis ( is there a means-ends fit for regulation? Rational relation to legitimate interest
iv. Richardson v. Ramirez (1974) [upholding CA felon-disenfranchisement] Rehnquist uses formal logic from Minor; no guarantee of right to vote, no Constitutional violation; plus, consistent with contemporary practices of many states; text of 14th Am., § 2 allows exclusion of criminals
a. State could probably justify it as instrumental (only the virtuous are morally competent) or expressive (felons violated the social contract, so they lose the franchise)

b. Could be disparate impact, but crimes included don’t tend to implicate race

i). Hunter v. Underwood (1985) [striking down AL “moral turpitude” criminal disenfranchisement] 10 years later, Rehnquist strikes law down because disparate impact reveals motivation to discriminate on racial basis; strict scrutiny where racial motivations exist (suspect classification), even though facially neutral; racial motivation is unconstitutional under EP
B. Individual Rights
i. Lassiter v. Northampton County Bd. of Elections (1959) [allowing NC literacy test] Douglas applies rational basis test to facially-neutral and generally-applicable literacy test; says state’s claimed interest is informed voters is rational
a. This was clearly part of Southern black disenfranchisement; now, we are skeptical of any requirement burdening the franchise (give it strict scrutiny) because any restriction is presumably a move to retain power

b. NOTE: effectively repealed by § 4 of the VRA, upheld by Katzenbach v. Morgan
ii. Harper v. VA Bd. of Elections (1966) [rejecting VA poll tax] Douglas applies strict scrutiny, logic from 1P1V (Reynolds); beginning of modern approach, treating voting as an independent fundamental right (preservative of other rights) and shifting burden to state to justify any impositions; state can’t dilute based on economic status

a. “once the franchise is granted to the electorate, lines may not be drawn which are inconsistent with the Equal Protection Clause of the Fourteenth Amendment”

b. Doesn’t consider evidence of actual burden on the franchise ( simply assumes the burden to exist
c. Could have used approach like Hunter v. Underwood ( there was a clear discriminatory motive

d. Says Lassiter doesn’t govern ( literacy is rational voter qualification, as opposed to wealth

e. Dissents (Black, Harlan/Stewart): apply rational basis, and this is permissible; look to precedent upholding poll taxes (Black)

iii. Kramer v. Union Free School District No. 15 (1969) [man living with parents in NY wants to vote on school board] strikes down property/child qualifications under strict scrutiny; even though district’s interests are possibly compelling (the Court doesn’t say), the law is not narrowly-tailored; reaffirms notion of rights from Harper ( any restriction of the franchise is subject to strict scrutiny (short of complete exclusion) 
a. Essentially disregards plaintiff’s ability to participate in state political process and elect legislature (the primary policy-making body)

b. Harlan, Black, and Stewart dissent again ( should use rational basis, not strict scrutiny (no suspect classification); law promulgated by state legislature, for which plaintiff can vote
iv. Residency requirements/community self-definition:
a. Carrington v. Rash (1965) [TX must extend the franchise to Armed Services members] ( rejects exclusion of members of Armed Services; can’t restrict franchise because of the way people vote
b. Dunn v. Blumstein (1972) [rejecting TN durational residency requirements] ( residency is appropriate, but duration isn’t narrowly tailored to purported ends (avoiding voter fraud and getting intelligent voters)

c. Holt Civic Club v. City of Tuscaloosa (1978) [upholding restriction on people living outside the city] ( applies rational basis to administrative line-drawing (as opposed to racial line-drawing)
C. The Black Franchise
i. After Reconstruction Amendments, majority of black men voted; then, states systematically disenfranchised black voters through various means and Congress/the Courts failed to protect them
a. Major techniques: force (Giles), restrictive and arbitrary registration practices (Guinn, Lane), poll taxes (Harper), and literacy tests (Lassiter)
ii. Giles v. Harris (1903) [Holmes says Court is powerless to intervene in AL disenfranchisement] because suit was brought in tort, Court can’t declare scheme unconstitutional and then order Plaintiff to be registered; court can’t enforce political rights (problem with enforcing any equitable remedy), though there is a suggestion that damages might be available
a. Signaled that, 15th Am. notwithstanding, the Supreme Court wouldn’t intervene
i). Holmes’ realism: black disenfranchisement was inevitable and unstoppable ( proved wrong by VRA, if not before then
ii). Holmes didn’t think the Court could grant equitable remedies because that would give individuals the power to reconstruct the political process/structure

b. In Guinn v. United States (1915), the Court rejected an OK “grandfather” clause based on a pre-15th Am. period
i). Also in Lane v. Wilson (1939), the Court strikes down arbitrary qualifications in OK, saying the action is about “inequality of treatment,” not “denial of the right to vote”
iii. The White Primary Cases ( Court’s efforts to combat Party-driven black disenfranchisement; the forcible exclusion of black voters from the political process will not be tolerated
a. Nixon v. Herndon (1927) [TX law explicitly excludes blacks from Democratic primary] Holmes rejects TX law excluding blacks from Democratic primary under 14th Am. (passed with “special intent to protect the blacks”); not a political question because it involves private/individual action; “color cannot be made the basis of a statutory classification affecting” political rights
i). NOTE: the primary was the only important election, because TX was all Democrats; statute reflected pre-commitment by fractious white Democrats not to court black votes
ii). Democratic Party responded by excluding blacks from the party; Court upheld this in Grovey v. Townsend (1935), saying it was not state action

b. Smith v. Allwright (1944) [rejects TX white primary run by Democratic Party] finds state action in delegating the administration of primary, required by law, to the Democratic Party; exclusion of black voters by the Party becomes violation of EP therefore; broadens scope of “state action”
i). Overrules Grovey v. Townsend; based on United States v. Classic (1941), which held that state action can be found in primaries “where the primary is by law made an integral part of the election machinery”
c. Terry v. Adams (1953) [Jaybirds exclude blacks from private (not state) primary] Court strikes down private primary/exclusion because state action can be found in allowing (participating in and condoning (Frankfurter)) private group to undermine purposes of 15th Am.; very broad conception of state action
i). Democratic primary and general election were just symbolic ratification of choice of Jaybirds

ii). Minton (dissent): this is private activity, however reprehensible ( beyond the Court’s reach
iii). Problem: where do we draw the line as to what kind of private association is allowed, and what isn’t? What kind of discrimination is acceptable, and what is not?

a). Also, this case acts as if the only resolution is Constitutional, rather than political (but see VRA)

iv. Gomillion v. Lightfoot (1960) [Tuskegee becomes “uncouth” 28-sided city] Frankfurter rejects districting under 15th Am. (for complete exclusion) rather than 14th Am. (for vote dilution); 15th Am. overcomes state’s power to define municipal boundaries
a. Says this is not a political question (says Colegrove v. Green doesn’t apply) ( because this is about “state power used as an instrument for circumventing a federally protected right…”
b. Tries to maintain distinction between exclusion and dilution

c. NOTE: Generally treated by SCOTUS as a 14th Amendment case (see Whitaker’s concurrence)
D. Voter participation
i. Piven/Cloward article: registration rules are a powerful cause of limited participation; parties are always trying to control these
ii. HAVA ( maintaining uniform national standards for electronic voting, voter databases, identification requirements, etc.

a. To prevent voter fraud and encourage efficient, accurate voting
III. Reapportionment

A. One person, one vote ( equal protection, vote dilution, and the act of casting a meaningful vote
i. Every 10 years, Congress would reapportion (though this was occasionally not done), forcing states to redistrict; many states didn’t change their districts if they didn’t have to, and when they did, all efforts sought to reinforce entrenched power (political lock up)
ii. Colegrove v. Green (1946) [IL districts with significant population disparities] Frankfurter says it’s a political question (not a private wrong, and not lending itself to a remedy); courts shouldn’t enter the political thicket; relies on the political process within the states

a. Jurisdictional argument ( Constitution grants the power to Congress

b. Prudential argument ( Court lacks metric to determine electoral outcomes; no exit strategy ( intervention would lead to Courts’ overseeing politics
c. Black (dissent): invalidate the (lack of) redistricting as violation of EP, leave it to the state legislature to do it more equitably; if it defaults, use an at-large district
i). But, this might guarantee the outcome, which could tarnish the Court’s reputation (Black was a Dem.)
d. Problem: Political lock-up ( where should IL electorate turn if Congress doesn’t help?
e. Elements of political question (doctrine originally from Marbury and Luther v. Borden):

i). Left to a coordinate branch ( textual argument

ii). Requires a policy determination for which there’s no obvious judicial competence ( could mean Court is not good at it, or that the Court doesn’t have jurisdiction

iii). Best left to other institutional actors ( prudential consideration (are others better suited?)

iv). Institutional competence of the judiciary over the remedy ( enforcement concern

iii. Baker v. Carr (1962) [court says TN redistricting challenge is justiciable] Brennan says challenge to TN redistricting is not a political question (not about Guaranty clause (Luther)); within Court’s “well developed and familiar” EP competence; frames it as an individual rights (discrimination) question, rather than structure of the government; remands for rational basis review
a. Uses the elements from Colegrove to show this is not a political question ( begins the unraveling of Frankfurter’s restrictions (Frankfurter and Harlan dissent)
b. Clark (concurrence): Court is involved because nobody else can or will break the lock-up; would strike the districting down under rational basis (“crazy quilt”)

c. Stewart (concurrence): forget the political question, just strike it down for being irrational

d. Frankfurter (dissent): this is a political question; there are no clear standards
e. Harlan (dissent): even if not, this is rational

iv. Reynolds v. Sims (1964) [introducing 1P1V in AL failure to redistrict] Warren says “fair and effective” participation in state elections requires 1P1V for both houses; discrimination against individuals which impairs their constitutionally-protected right to vote must be “carefully and meticulously scrutinized” under EP
a. Some deviation permissible for “insuring some voice to political subdivisions, as political subdivisions”

b. Along with Wesberry v. Sanders (1964)—which established the principle of population-based representation in Congress, based on “the people” in Art. 1, § 2—created the strict population standard

i). Near-exact mathematical precision required for Congress; more deviation allowed for state legislatures (+/- 10%), based on interest in regional representation

c. Warren thought it would solve three problems: unassailable empirical data; judicially manageable standards; elimination of partisan gerrymandering

d. Not based on any textual or historical understanding of EP; distinguishes U.S. Senate as the result of a compromise

e. Problem: equal population ≠ equal voting power (prison populations; children; aliens; etc.)
v. Karcher v. Daggett (1983) [partisan gerrymandering (swan) in NJ congressional districts] Brennan strikes down <1% deviations, saying “absolute population equality [is] the paramount objective of apportionment…in the case of congressional districts”; burden shifts to states to justify population deviations as serving “some legitimate state objective” (e.g., compactness, respecting political boundaries, avoiding contests between incumbents, etc.)
a. Represents the extreme of 1P1V ( absurdly rigid, and still entirely susceptible to gerrymandering (see White (dissent))
i). Criticisms of 1P1V, based on gerrymandering: (1) public choice (swing voters, not majority, determine outcomes); (2) Condorcet’s paradox/Arrow theorem ( presentation of question often determines outcome; the resulting irrationality undermines the legitimacy of 1P1V
b. Ely: the only thing going for 1P1V is administrability

vi. Four principles from these cases: (1) individual rights approach; (2) majority rule; (3) prophylaxis against entrenchment; (4) administrability
B. Equal Population and Unique Institutions
i. Board of Estimate v. Morris (1989) [invalidating NY Board of Estimate] extends 1P1V to state/local government apportionment; Board has significant legislative functions common to municipal government; voters in different boroughs have different weight per vote
a. Creates an incentive to appoint, rather than elect, local governance bodies
b. NOTE: local judges aren’t representatives, so not subject to 1P1V (Wells v. Edwards)

ii. Ball v. James (1981) [AZ water reclamation district] 1P1V doesn’t apply in single-purpose districts where “duties are so far removed from normal governmental activities and so disproportionately affect different groups”; voting scheme must bear a rational relationship to the stated objective of the district (the Salyer/Ball doctrine)
a. NOTE: relies on Salyer for same; even if there are incidental effects (e.g., electricity generation) with broader reach, the primary (narrow) function of the district controls
iii. Fumalaro v. Chicago Board of Education (Ill. 1990) [giving parents special representation in school district] strikes it down under strict scrutiny, because local school council exercises “general governmental functions,” (Kramer) rather than serving  a “special limited purpose” (Ball/Salyer)
iv. Gray v. Sanders (1963) [striking down GA electoral college-like vote-counting system] Douglas strikes it down; no dilution of votes allowed in state elections; federal Senate/electoral college analogy is inapposite, because it’s a product of unique historical compromise
a. Demonstrates Court’s inability to address any concerns other than numerical equality
IV. Bush v. Gore
A. Federal Interest
i. Two questions: (1) at what stage in an election dispute is it proper for federal courts to play a role to enforce the relevant federal interests, if any, that the election dispute implicates?; and (2) what substantive reasons are sufficient to justify federal intervention in election disputes?

a. If a specific constitutional or federal statutory guarantee is violated, there is a federal interest—such as 1P1V, or 14th/15th Am. violations, dilution, etc.
ii. State Elections
a. Roe v. State of Alabama (11th Cir. 1995) [rejecting AL state court decision to count absentee ballots that didn’t comply with rules] finds a DP/EP violation in allowing ballots to be counted because of (a) detrimental reliance (those who didn’t vote because of the ex ante procedural requirements) and (b) vote dilution (of those who did vote correctly) ( concerned with ex post changes in the rules; based on notion that right to vote is fundamental
iii. National Elections: 

a. Roudebush v. Hartke (1972) [contested Senatorial race in IN] even after the Senate has provisionally seated a member, and even with the Senate’s constitutional power to judge the Qualifications of its Members, a state manual recount process does not violate Art. I, § 5.

i). Hartke was temporarily seated ( litigation/recount took 2 years ( Court, theoretically, would have allowed Hartke to be replaced by Roudebush if the recount had come out that way

iv. Electoral Count Act of 1887 ( state law procedures in place prior to election are binding on Congress if they produce a definitive result at least 6 days prior to day when electors are scheduled to meet
a. Also provides a mechanism (in Congress) for resolving disputes over whether to accept votes of electors
B. State Interest
i. Palm Beach County Canvassing Board v. Harris (Fla. 2000) [re: procedural questions in FL re: manual recount and post-deadline returns] states that “the will of the people, not a hyper-technical reliance upon statutory provisions, should be our guiding principle in election cases”; reads permissive language of 102.112 to supersede the strict deadline in 102.111 ( the Secretary has to acknowledge the results of the recount, even if turned in late, so long as they allow time for a candidate to contest certification
C. Reconciling Federal and State Interests
i. Bush v. Palm Beach County Canvassing Board (Bush I) (2000) [reviewing the above decision] vacates Florida court’s decision ( citing the independent state legislature doctrine, suggests that the decision might have (improperly) seen the state constitution as limiting the legislature’s power to make electoral laws
a. Also, talks about the “safe harbor” created by 3 U.S.C. § 5, which commands Congressional respect for a state’s certified electoral votes ( creates strong presumption of legitimacy
ii. McPherson v. Blacker (1892) ( independent state legislature doctrine: that a state legislature making elector statutes is not constrained by the state constitution, because it is acting under Art. II of the US Constitution
iii. Bush v. Gore (2000) (stay) [court grants stay and cert] Scalia says Bush has substantial probability of success and irreparable harm (counting votes of questionable legality under varying standards of voter intent)
a. Dissent: court should defer to state court interpretation, refuse to take the case under “political question,” and refuse to rule on a question not properly presented to it (EP?)
iv. Bush v. Gore (Bush II) (2000) (merits) [struck down as EP violation, no remedy] 7 justices (majority + Souter & Breyer) find EP violation because of ex post changes ( importance of reinforcing the status quo ante (as opposed to substantive concept of equality) ( disagree on remedy; majority concerned about directional bias/process-based error, rather than the margin of error in this instance (rights-based)
a. Seems like the EP claim is pretty weak (would require invalidation of any results that have a disparate impact); the DP-like claim seems stronger (of ex post changes)

b. Majority says no recount because there’s not enough time

c. Souter & Breyer ( EP violation, but the remedy should be to remand for a proper recount
i). Breyer: concerned about the prudential limits in “political question” doctrine ( court should be the last resort, not intervening before the exhaustion of other fora (secondary role)
d. 2 find no EP violation, shouldn’t have heard the case ( let the recount proceed
D. Afterword on Bush v. Gore
i. Not a “legal” decision, but instead Court acted as if it believed that Florida Court was acting lawlessly and had to be stopped ( EP was ultimate basis, but majority essentially admitted that it was not basing the conclusion on any general view of what EP requires

ii. Reflects distrust of capacity of democratic institutions to find appropriate resolutions to controversial political issues ( Pildes

iii. Predicate for judicial intervention is absence of alternative institutional actors capable of repairing claimed harm; in case of discrete and insular minorities, or in case of locked-in political power structures, presumably no other actor could fit bill because of unresponsiveness of governing coalition to claims of injustice by those on the outs politically ( Issacharoff

iv. Posner ( decision in advance of doctrine development
E. Remedies
i. Bell v. Southwell (5th Cir. 1967) [gross racial discrimination in GA election] court sets aside the election and calls for a new special election without discriminatory practices
a. Even though the outcome was not in question ( concerned about integrity of the process

b. NOTE: Ken Starr identified 3 theoretical bases for invalidating an election:

i). Invalidation as retribution ( for outrageous and intentional government conduct

ii). Ensuring electoral purity ( without regard to intent, but this seems harsh

iii). When unconstitutional actions were outcome-determinative ( this was the “most pragmatic” basis, according to Starr
ii. Akizaki v. Fong ( can’t just remove all absentee ballots if you have a problem with some

iii. Escalante ( court did its own recount

iv. In re the Matter of the Protest of Election Returns (Fla. Ct. App. 1998) [contested Miami mayoral election] Court orders voiding of absentee ballots because of fraud ( says absentee ballots aren’t constitutionally protected; but, invalidated lower court’s decision to have an entirely new election
v. Bradley v. Perrodin (Cal. Ct. App. 2003) ( challenge for mistake in order of candidates ( “primacy effect” resulted in 295 votes going to wrong candidate ( lower court ordered them removed from that candidate and added to the candidate who should have been named first ( crazy result ( struck down by the court (although the winning candidate got busted for fraud and went to jail)

a. Can’t just shift votes from one candidate to another post facto based on statistics

vi. NOTE: Bush v. Gore liberalized the fear of post facto judicial intervention ( as a result, the courts have generally backed off and emphasized the need to structure the election process ex ante as much as possible
V. Political Parties

A. Ballot Access
i. State has an interest in orderly election processes, but no legitimate interest in who wins
a. Two kinds of state action:

i). Administrative ( subject to rational relations review; related to idea of neutral principles ( state almost always wins

ii). Expressive ( strict scrutiny review; state advances position on who should participate/win ( state almost always loses

ii. Burdick v. Takushi (1992) [HI prohibits write-ins for state House elections] regarding whom voters can vote for ( must balance the “character and magnitude” of state-imposed burdens against valid state interests; a “severe” injury gets strict scrutiny, and a “reasonable” injury gets rational basis review; elections are not a forum for generalized expression ( state can validly limit expression to specific candidates/issues

a. Valid interests: avoiding voter confusion; protecting against “party raiding”; not intruding on party autonomy ( generally order and efficiency
b. Problem: often the state is so controlled by one party that ballot restrictions perpetuate party entrenchment
iii. Bullock v. Carter (1972) [excessive filing fees in TX struck down] regarding who can appear on the ballot ( applies strict scrutiny because filing fees have “a real and appreciable impact on the exercise of the franchise”; even if state has a compelling administrative need, the fees are excessive (not narrowly tailored, or even rationally related (no relation between candidate’s seriousness and ability to pay)) ( struck down
a. “the rights of voters and the rights of candidates do not lend themselves to neat separation; laws that affect candidates always have at least some theoretical, correlative effect on voters” ( voters can assert their preferences only through candidates (Lubin)

b. NOTE: this might depend on the relative magnitude of the fees
B. Defining Participation in Political Parties
i. Two theories of political parties:

a. Common-carrier theory ( parties are state-created franchisees with power to regulate electoral processes ( subject to regulation (think of the White Primary Cases) ( administrative
b. Rights-bearing ( as non-state actors, parties are rights-bearing and not creatures of the state ( state can’t impose values/viewpoints/limits on expression through regulation ( expressive
ii. Three different constituencies of parties (in the US):

a. Party as electorate ( people self-identify through voting/registration

b. Party apparatus ( the party is the administration of the party that makes decisions, raises and dispenses money, organizes, etc.

c. Party in government ( the elected officials/candidates/legislative caucus

d. NOTE: who has the power to speak on behalf of the party? What happens when the different constituencies disagree?

iii. Nader v. Schaffer (D. Conn. 1976) [upholding exclusion of non-party voters from CT primaries] state has legitimate interest in “protecting party members’ associational rights” (also, protecting “the integrity of the political process”) that justifies slight burden on individual expression ( party as rights-bearing electorate
iv. Duke v. Massey (11th Cir. 1996) [GA Republicans boot David Duke from ballot] parties have a right to “identify the people who constitute the association and to limit the association to those people only” that trump’s Duke’s 1st and 14th Amendment rights ( upholds exclusion of Duke; based on rights-bearing theory of the party (here, the party is the apparatus)
a. The court applied strict scrutiny “to err on the side of caution,” but still upheld the exclusion because the state had a compelling interest in “protecting political parties’ right to define their membership” and the statute allowing party leaders to exclude a candidate was narrowly tailored

b. Problem: Republican Party created ex ante rules for ballot access, so why can they make ex post determinations?

v. Republican Party of Texas v. Dietz (Tex. 1997) [TX Republicans prohibit Log Cabin Republicans from Party convention] distinguishes Party actions that are state action (holding elections) from private action (internal); “denying LCR the booth and advertisement [was] mere internal party affairs”
vi. Harold Hotelling: spatial markets theory ( in first-past-the-post system, there is pressure for both parties in a two-party market to move toward the center ( our system, as a result, has entrenched the two-party system

a. But,Rove’s approach ( the center is disaffected, victory comes from (private) appeals to the fringes
vii. California Democratic Party v. Jones (2000) [blanket primary to determine candidates for both parties] tension between electorate (wants moderate candidates) and party apparatus ( Scalia says this violates party’s associational right; emphasized importance of having the candidate/standard-bearer be emblematic of the party platform; subject to strict scrutiny (no compelling interest or narrow tailoring)
a. Asserted interests (all rejected by Scalia): getting officials who better represent electorate; expanding debate beyond partisan concerns; assuring disenfranchised a right to effective vote; promoting fairness; affording greater choice; increasing voter participation; or protecting privacy
b. Right of association is usually only an instrumental right, not a first order right (as here)
c. NOTE: Scalia says you could use an “open blanket” (no parties), but you can’t force the parties to accept candidates

d. Problem: clash of rights arguments (electorate v. apparatus) ( Scalia goes with apparatus ( emphasizing competition (think of Coke-Pepsi model)

e. Stevens (dissent): in our 2-party system, parties are now just common-carriers ( primary and general election are both “quintessential forms of state action” (White Primary Cases)
viii. Models for how the law should treat political parties:

a. Managerial Paradigm ( freedom to associate doesn’t matter, state manages parties

i). Ignores the fact that the parties control the state

b. Libertarian Paradigm ( freedom to associate is ascendant, states can’t regulate at all

i). Ignores the threat of the “tyranny of the party as organization” and the heterogeneity of political parties

c. Progressive Paradigm ( tend to favor state regulation and reduction of party power

i). Ignores essential role of parties in brokering group interests and solving collective action problems

d. Political Markets ( goal is offering voter-consumers electoral choice

i). Ignores “voice” in politics and relies to heavily on the electorate

e. Pluralist Paradigm ( emphasizes broad, decentralized coalitions of interest groups

i). Ignores the potential lack of accountability and exaggerates the representativeness of interest groups

ix. Tashjian v. Republican Party of Connecticut (1986) [CT Republican party opens its primary to independents] tension between elected officials and party apparatus ( state can’t tell the party what’s best for it ( abridges party’s freedom of association (similar to Jones) ( party wins over state
a. Scalia (dissent): says the party is the electorate, so including independents destroys the definition of the party (it’s easy to register as a Republican)

i). Some see this as conflicting with his opinion in Jones ( but, in Jones the attack was from all of the electorate, not just members of the party

x. Eu v. San Francisco County Democratic Central Committee (1989) [CA prohibits parties from pre-primary endorsements and regulates to prevent emergence of regional parties] Marshall rejects both regulations as impermissible burden on party’s speech and associational rights
a. Regulation of endorsements: state has compelling interest (stable government; protecting against voter confusion & undue influence), but statute is not narrowly tailored ( forces association with candidates it might not choose; burdens party speech

b. Regulation of internal committees: no evidence that regulation is necessary to ensure orderly and fair election
i). Would be justified if “necessary to prevent the derogation of the civil rights of party adherents”
C. Political Lockups
i. Munro v. Socialist Worker Party (1986) [Dean Peoples doesn’t get enough votes to be on the general election ballot in WA] “the State can properly reserve the general election ballot ‘for major struggles’” ( may condition access on a “modicum” of support among potential voters; there has to be some limit to ballot access, in the interest of avoiding confusion, deception, frustration, etc.
ii. Timmons v. Twin Cities Area New Party (1997) [upholding MN ban on “fusion” candidacies] Rehnquist only requires state’s interest to be “sufficiently weighty” to justify its limitation, because “the burdens the fusion ban imposes on the Party’s associational rights are not severe” (~ rational relations) ( upholds the law based on the state’s “interest in the stability of their political systems” and the fact that the ban “temper[s] the destabilizing effects of party-splintering and excessive factionalism”
a. A powerful endorsement of the two-party system
b. Stevens (dissent): this burdens third parties’ speech and association rights; also, the fact that the law intended to and did disadvantage minor parties should weigh against its constitutionality (akin to disparate impact (Washington v. Davis))
c. Souter (dissent): there’s no evidence that allowing “fusion” candidates actually has the effect of undermining the integrity of the system (Rehnquist essentially relies on the legislature’s statement of a policy, not evidence)

iii. Arkansas Educational Television Commission v. Forbes (1998) [AR TV debate excludes racist candidate] access may be restricted in non-public forum, but exclusion must be reasonable and viewpoint-neutral
a. Were it forced to include everyone, it might not host the debate at all; plus, like in Munro, we only really care about serious candidates (Democrats and Republicans (?))

b. Stevens (dissent): this kind of ex post determination is unconstitutional ( outcome-determinative; this is a burden on Forbes’ speech right

c. NOTE: Forbes has been interpreted to allow state bodies to limit participation based on objective indicia of support, as opposed to subjective assessment of seriousness of viewpoint being expressed
VI. Campaign Finance

A. Buckley v. Valeo and the Rise of Soft Money
i. First Amendment Background ( three categories of speech
a. Time/Place/Manner (TPM) ( content-neutral regulation is acceptable if there is a substantial governmental interest that would be achieved less effectively absent the regulation ( low level of scrutiny

b. Content Regulation ( regulation must be precisely drawn means of serving a compelling state interest
c. Viewpoint Regulation ( most disapproved of category of speech regulation ( review is “strict in theory, fatal in fact”

d. NOTE: “Heckler’s Veto” ( the heckler’s speech should be silenced before that of the speaker ( some argue that moneyed speakers drown out the speech right of others

ii. Policy considerations:

a. Regulation of political markets ( regulation preserves the open political market by limiting the concentration of economic power or the kinds of governmental decisions that concentrated economic power might induce
b. Equality ( protecting a democratic vision that assures all citizens a meaningful and equal chance to influence the political process ( derived from the Baker/Reynolds rights-based logic

c. Liberty ( freedom from state regulation because contributions/expenditures are protected speech

i). But: maybe “money is not speech”

iii. Buckley v. Valeo (1976) [reviewing 1974 FECA amendments] established distinction between expenditures (protected speech (“money is speech”)) and contributions (not as strongly protected, because less indicative of intensity); also draws line between internal and external actors
a. Cited protection against corruption (quid pro quo) and the appearance of corruption as the only compelling state interests

i). But, corruption/quid pro quo is already illegal

b. Creates a world in which demand is unchecked and supply is capped
c. NOTE: this creates hydraulic pressures ( redirects the money to other unregulated actors to be expended in an unregulated forum (“soft money”); doesn’t reduce the amount of spending/money in the system ( Buckley gave rise to PACs
d. NOTE: still around by quirk of path dependence: majority of Court would overrule, but some want to regulate expenditures, others want to eliminate all regulation
B. Regulatory Regimes
i. Nixon v. Shrink Missouri Government PAC (2000) [MO libertarian PAC challenges MO contribution caps] Souter applies Buckley to state contribution limits; says appearance/corruption rationale need not be supported by evidence of actual corruption; candidates can still raise sufficient money to run campaigns with the contribution caps
a. What is corruption? If it’s about secrecy, why not mandate disclosure (narrowly tailored)?

b. Stevens: “money is not speech”

c. Breyer (concurrence): concerned with equality ( restrictions of degree even the playing field

d. Kennedy (dissent): asks “is it working?” as part of Constitutional inquiry

e. Dissents: would overrule Buckley ( limits on contributions burden political speech

f. NOTE: in Citizens Against Rent Control v. Berkeley, Court struck down $250 contribution limit as too low
ii. Colorado Republican I (1996) [CO Republican party buys attack ads before endorsing a candidate; FEC claims violation] as applied challenge ( First Amendment prohibits limits on “an expenditure that the political party has made independently, without coordination with any candidate” ( distinguishes independent/coordinated expenditures ( can’t presume that all party expenditures are coordinated
a. Kennedy (concur/dissent): all party spending should be unlimited, because it is by its nature coordinated with the candidate
b. Thomas (concur/dissent): should apply strict scrutiny to all political decisions governing the political process (incl. narrow tailoring, as opposed to Buckley’s soft approach)
c. Stevens (dissent): all money spent by parties to secure its candidate’s election should be considered a “contribution” ( preventing corruption, circumvention, and unequal access
iii. Colorado Republican II (2001) [upholding regulation of coordinated party spending] “a party’s coordinated expenditures, unlike expenditures truly independent, may be restricted to minimize circumvention of contribution limits”
a. Signals the demise of Buckley ( majority says we need to limit expenditures (coordinated party expenditures are exactly the same as contributions) to save the Buckley distinction
b. Dissent: would overrule Buckley; would strike it down under “‘exacting’ and ‘rigorous’” scrutiny because, although corruption is a compelling interest, the law is not “closely drawn” ( no evidence of corruption/appearance arising from coordinated party expenditures
i). Party could use “earmarking” rules or lower the cap on donations to the party
ii). “it makes no sense to contravene a political party’s core First Amendment rights because of what a third party might unlawfully try to do”
iv. First National Bank of Boston v. Bellotti (1978) [MA limits on expenditures re: ballot initiatives] rejects limitation on corporate expenditures ( no compelling interest in distinguishing between corporations and individuals (“The inherent worth of the speech in terms of its capacity for informing the public does not depend upon the identity of its source…”)
a. Statute is under-inclusive (doesn’t prevent corporations from lobbying) and over-inclusive (prevents corporate support even when all shareholders agree)
b. White (dissent): state should be able to prohibit political and ideological corporate expenditures that aren’t “integrally related to corporate business operations”
c. Rehnquist (dissent): commercial corporations don’t have same right of free expression
d. NOTE: what is the risk of corruption in spending on referenda/initiatives?
i). Thoughts on “corruption” (
a). Breyer/Prof. Strauss: it is a placeholder for equality of voice

b). Prof. Blasi: better understood in terms of candidate time protection
C. Equality and Liberty
i. Buckley: the concept that the government may restrict speech of some elements of our society in order to enhance relative voice of others is wholly foreign to the 1st Amendment
ii. Austin v. Michigan Chamber of Commerce (1990) [upholding MI ban on corporate expenditures re: candidates] identifies a “different” type of corruption based on the distorting effect of wealth ( equality/fairness argument; corporations can’ t use “resources amassed in the economic marketplace” to obtain “an unfair advantage in the political marketplace”
a. NOTE: corporations can still spend, but only out of separate segregated funds (of which its shareholders/members can approve)
b. Chamber of Commerce doesn’t fit “non-profit exemption” because (1) it was not formed for the express purpose of promoting political ideas, (2) it has members (like shareholders) who might disagree with organization’s expression, and (3) it could be a conduit for corporate political spending because it accepts money from for-profit corporations
c. Scalia (dissent): “government cannot be trusted to assure, through censorship, the ‘fairness’ of political debate”
d. Kennedy (dissent): court oversteps in regulating expenditures based on the “far too imprecise” evil of wealth-induced inequality
iii. Daggett v. Commission on Governmental Ethics and Election Practices (1st Cir. 2000) [ME public financing program] State can create incentives to participate in public financing program, so long as disparities don’t cause impermissible coercion; “roughly proportionate mix of benefits and detriments” ( no 1st Amendment burden
a. No “unconstitutional coercion” ( liberty concern
iv. Issue Advocacy ( difficult to draw a line between “electoral domain,” in which equality dominates (Reynolds), and “domain of public discourse,” in which liberty dominates (1st Am.)
a. Express advocacy is “electoral” ( vote for, elect, support, vote against, defeat, reject, etc.
b. FEC approach ( advocacy is “electoral” when “(1) The electoral portion of the communication is unmistakable, unambiguous, and suggestive of only one meaning; and (2) Reasonable minds could not differ as to whether it encourages actions to elect or defeat one or more clearly identified candidate(s) or encourage some other kind of action”

c. The problem transcends Buckley: beyond the contribution/expenditure distinction, there’s a concern about disclosure
D. McConnell v. FEC
i. BCRA does two things:

a. Title I ( closes “soft money” loophole by bringing all money given to national/state parties and other previously-unregulated channels under FECA ( tries to reduce circumvention opportunities

b. Title II ( controlling “electioneering communication” by corporations/unions ( to get around Buckley’s seven “magic” words ( regulates any broadcast communication referring to any clearly-identified national candidate made 60 days before general/special election, or 30 days before primary, and has an audience of 50K+

i). Major new move in US campaign finance reform ( distinguishes between “political speech” and “electoral speech”

ii). No more anonymous participation; no more money from corporations/labor unions

a). Pildes: corporations didn’t look to circumvent BCRA, which suggests they were being shaken down by candidates on both sides (and wanted to stop the spending)

iii). Essentially, attempts to create a 1st Amendment exception during the window of election time
ii. McConnell v. FEC (2004) [about BCRA] parsed opinion
a. Title I: upholds prohibition of soft money in national parties, disclosure requirements, etc. ( “there is substantial evidence to support Congress’ determination that large soft-money contributions to national political parties give rise to corruption and the appearance of corruption”
i). Scalia (dissent): “This is a sad day for the freedom of speech.”

b. Title II: Court defers to Congressional interpretation of FECA re: distinction between “express” and “issue” advocacy

i). Scalia (dissent): because incumbents like that you can’t run attack ads, “this is an area in which evenhandedness is not fairness”
c. Rehnquist rejects any equality-based rationale when reviewing campaign finance rules ( the increased hard money cap in BCRA is upheld (Title III); also strikes down the under-17 prohibition (Title IV) because evil is “too attenuated” to survive strict scrutiny ( doesn’t satisfy the evidentiary requirement
i). rejects “circumvention” argument (from Colorado Republican II)

iii. NOTE: Guido Calabresi (in Landell v. Sorell ( currently before SCOTUS): we should get away from the misleading Buckley “corruption” rationale and talk about what this is really about: equality, etc.
VII. Congressional Power

A. Section 5 of the Voting Rights Act
i. For any “covered jurisdiction,” any change to any aspect of your election administration is subject to DOJ pre-clearance, which can be appealed to a three-judge panel in DC; or you can seek a declaration from the Court saying the change is not discriminatory
a. “Huge” intrusion on state sovereignty; up for renewal in 2007

b. As a result of VRA, every state almost immediately changed its policies

ii. South Carolina v. Katzenbach (1966) [challenging the Constitutionality of VRA of 1965] upholds VRA as an “appropriate” measure under 15th Am., § 2 ( trusts Congress to be a Constitutional interpreter (rational basis review); (minimal) evidentiary standard ( there is a propensity to use literary tests to discriminate, so Congress can act on this basis
a. Broad Congressional power, like “necessary and proper” in McCulloch ( “the Fifteenth Amendment supersedes contrary exertions of state power…”
iii. Similarly, in Katzenbach v. Morgan (1966), the Court upheld § 4(e) of VRA (prohibiting denial to vote to non-English speakers with 6th grade education) by giving broad deference to Congress under 14th Am., § 5 (“Congress might well have questioned…” ( no evidentiary requirement)
a. Brennan’s “ratchet theory” ( Constitution (e.g., the Court’s interpretation in Lassiter) sets a baseline, and Congress can move up so long as there are plausible grounds

iv. VRA amended in 1970 to ban all literacy tests; upheld in Oregon v. Mitchell (1970)
VIII. Vote Dilution and Substantive Claims

A. Constitutional Doctrine
i. Even after the franchise was extended on fair terms, political majorities could leverage political power into a system in which political power of minorities was diluted

a. First generation of litigation focused on access to and conditions on franchise (Baker, Reynolds)

b. Second generation focused on institutional structures through which individual votes were aggregated (Whitcomb, Regester)

c. Problem: How to design political institutions that reflect right of “the people” to be self-governing and also ensure appropriate integration of and respect for interests of political minorities?
ii. Whitcomb v. Chavis (1971) [IN multi-member election district] fact that one interest group is outvoted and without legislative seats of its own provides no basis for invoking Constitutional remedies where  there is no indication that they are being denied access to the political process
a. Though multi-member districts are troubling (think of Banzhaf ( opportunities to cast a deciding vote) they are consistent with 1P1V

b. Plaintiff has burden of proving that multi-member districts dilute/cancel voting strength of racial or political elements
c. Court cites overall lack of evidence, particularly of purposeful discrimination

i). Douglas (dissent): no need to show racial motivation; preventing racial gerrymandering doesn’t mean preventing all special interest gerrymandering, because of the 15th Amendment; the evidentiary standard imposed by the majority (the effect on “the actual voting power”) is impossible to meet
iii. White v. Regester (1973) [TX multi-member districts in Bexar and Dallas counties] affirmed lower court invalidation of districts based on “totality of circumstances,” including: (1) history of official discrimination; (2) history of bad electoral outcomes; (3) structural obstacles (such as requiring majority to get a place on the ticket); (4) racial appeals in campaigns; and (5) socio-economic statistics
a. Multi-member districts are not per se invalid

b. Plaintiff group has burden of proving “that its members had less opportunity than did other residents in the district to participate in the political processes and to elect legislators of their choice”

c. The Zimmer/White factors ( from Zimmer v. McKeithen (5th Cir. 1973)

i). Lack of access to the process of slating candidates

ii). Unresponsiveness of legislators to their particularized interests

iii). Tenuous state policy underlying the preference for multi-member or at-large districting

iv). Existence of past discrimination in general precludes effective participation in the election system

v). Further enhanced by: (a) large districts; (b) majority vote requirements; (c) anti-single shot voting provisions; and (d) the lack of provision for at-large candidates from running from particular geographical sub-districts

d. Problem: it’s unclear which or how many of these elements need to be satisfied, though “all of these factors need not be satisfied to obtain relief” (Zimmer)

e. NOTE: pays a lot of attention to what happens before and after elections, with an open inquiry into evidence ( but, pays very little attention to the actual voting on election day

iv. City of Mobile v. Bolden (1980) [at-large district for Mobile, AL city council] state action that is racially neutral on its face violates 15th Am. only if motivated by a discriminatory purpose (Gomillion); 15th Am. doesn’t guarantee right to have proportional representation/right to have a member of minority group elected ( adds intent requirement
a. Stewart (plurality): dismantles the White/Zimmer evidence (no black had ever been elected; city council was unresponsive; history shows the system was designed to discriminate 70 years ago) piece by piece ( imposes a purposeful discrimination standard on all of it
b. Blackmun (concurrence): believes that the findings amply support an inference of purposeful discrimination, but believes the lower court’s relief was excessive ( different remedy
c. Stevens (concurrence): Deciding vote ( takes a different approach
i). EP must apply the same to all claims of vote dilution ( adverse impact alone is insufficient ( don’t focus on subjective motivations of decision-makers, but instead on whether the political decision (a) is consistent with traditional practices, (b) is supported by any neutral justification, and (c) has an adverse impact on an identifiable group (from Gomillion)
d. Brennan/White/Marshall (dissent): discriminatory purpose has been shown

e. Marshall & Brennan (dissent): discriminatory impact is sufficient
f. NOTE: this precipitated an academic backlash that lead to the 1982 VRA § 2 amendments

g. NOTE: on remand, the District Court struck down the at-large district based on further evidence of the fact that it was originally adopted for racially discriminatory purposes
B. Congressional Power to Respond
i. 1982 Amendments to § 2 of VRA ( restored pre-Bolden standard looking at “totality of circumstances” ( results-oriented test that did not require evidence discriminatory purpose or maintenance
a. 7 factors by which to show discriminatory results:

i). Extent of any history of official discrimination in voting, registering, etc.

ii). Extent to which voting is racially polarized ( this is new, not in the White/Zimmer factors
iii). Extent to which system uses large districts, majority voting requirements, anti-single shot provisions, anything increasing opportunity to discriminate ( procedural obstacles
iv). If there is slating process, whether minorities have been denied access

v). Extent to which minorities bear effects of discrimination in education, employment, health 

vi). Whether campaigns have been characterized by overt or subtle racial appeals
vii). Extent to which members of minority group have been elected
b. Other relevant inquiries: (1) lack of responsiveness and/or (2) tenuous underlying policy for procedural obstacles
C. Legal Inquiry into Voting Results
i. Thornburg v. Gingles (1986) [disaggregation of multi-member districts in NC] upholds disaggregation for 6 of 7 districts based on the lower court’s application of the § 2 “totality of the circumstances” analysis ( rejects one in which there has been proportional representation of blacks; rejects any form of an intent test; substitutes a new 3-part test for the “totality of the circumstances” (substitute or threshold?)
a. “Functional” view of § 2 focuses on (1) minority group representation in electoral outcomes and (2) extent to which voting is racially polarized
b. Brennan announces 3-part test for showing racial vote dilution by submergence in a multi-member district:
i). Size and geographic location of the minority group ( sufficient to constitute a majority in a single-member district?

ii). Its political cohesion
iii). The level of white bloc voting ( sufficient to defeat the minority’s preferred candidate?

c. Legal concept of racially polarized voting under § 2 incorporates neither causation nor intent ( looks only at correlation of certain racial group to a certain candidate ( race “functions as a shorthand notation for common social and economic characteristics”
d. O’Connor (concurrence): keep the “totality of circumstances” test ( multivariate, rather than bivariate regression analysis…

ii. The elimination of multi-member districts that followed the 1982 amendments and Gingles raised the question of what principles/theory in districting?

a. Descriptive Representation ( black officials, in a proportional or maximized number
b. Substantive Representation ( equal significant participation for minorities (ability to affect outcomes through political processes)

iii. If we assume absolute polarization, you need at least 50% of a population, plus 15% for various other differences (voting age, registration, etc.) ( the idea was 65% saturation = 50.1% vote
iv. Johnson v. DeGrandy (1994) [claim that FL districting violates § 2] leaves districts alone; restores the “totality of the circumstances” test; satisfying the 3-step Gingles test alone is not sufficient to prove dilution, but rather is a precondition to proving a § 2 claim; § 2 doesn’t require maximization of representation ( examination of “totality of circumstances” to determine if there is equal political opportunity
a. When there’s substantially proportional representation, the Courts are no longer going to be involved ( shift from descriptive to substantive representation model

i). “minority voters are no immune from the obligation to pull, haul, and trade to find common political ground…”

b. NOTE: DeGrandy involved a challenge to single-member districts (not at-large) and involved struggle between white, Hispanic, and black populations
D. Law and Politics
i. Georgia v. Ashcroft (2003) [GA redistricting maintains majority-minority districts (with minor reduction) to entrench Democratic hold] GA has to prove plan is non-retrogressive under § 5, but not only in context of majority-minority districts (Beer), but in context of the whole state; includes examining whether increased “influence” districts compensates for reductions in safe majority-minority districts ( a shift from descriptive to substantive representation; court upholds plan, reverses lower court/DOJ
a. O’Connor seems to import a “totality of the circumstances” inquiry into § 5, even though she says she’s not doing that

i). Look to ability of minority to elect their candidate, extent of minority group’s opportunity to participate, and feasibility of creating a non-retrogressive plan

b. Kennedy (concurrence): thinks § 5’s explicit concern with race compels a violation of the Constitution (under § 5 and EP), which demands that race not be a factor in districting

c. Souter (dissent): before allowing “influence” districts as compensation, the State must prove the ability of the minority to effectively participate in the political process ( here, “[t]he power to elect a candidate of choice has been forgotten; voting power has been forgotten”

i). NOTE: Souter seems to agree that the rigid Beer non-retrogression standard is not right either

d. NOTE: the plan was upheld ( immediately after, 4 white Democrats became Republicans ( the “gambit” failed
IX. Redistricting and Representation

A. Partisan Gerrymandering
i. Terminology:

a. Packing ( overload opponents in one district

b. Cracking ( separate two neighborhoods that could together control a district

c. Stacking ( make multi-member districts to reduce hold of a group in one district

d. Kidnapping ( combine two incumbents’ districts into on, to defeat at least one
ii. Gaffney v. Cummings (1973) [sweetheart gerrymander in CT seeks “political fairness” between parties] upholds districting designed to “provide a rough sort of proportional representation in the legislative halls of the State” along partisan lines, because it is consistent with the 1P1V rule (EP); a “politically mindless” approach—based on census, not political, data—may produce “grossly gerrymandered results”
a. “The very essence of districting is to produce a different—a more “politically fair”—result than would be reached with elections at large, in which the winning party would take 100% of the legislative seats. Politics and political considerations are inseparable from districting and apportionment.”

iii. Karcher v. Daggett (1983) [same NJ gerrymandering struck down on 1P1V by Brennan] Stevens (concurrence) strikes down districting not under 1P1V but partisan gerrymandering that excluded independents

a. Claim is salient if plaintiff is “discrete and insular minority”: (1) politically salient class with ascertainable geographical distribution; (2) whose proportionate voting influence has been adversely affected by the districting; and (3) who can make a prima facie showing of discrimination (raising a rebuttable presumption)
i). Elements of a prima facie case:

a). Lack of compactness
b). Inattention to established political boundaries
c). Procedural standard that excludes divergent viewpoints
b. If you can prove intentional discrimination (like Gomillion), you can justify judicial intervention

i). But, isn’t everything intentional re: parties in districting? (see Gaffney)

iv. Davis v. Bandemer (1986) [post-1980 IN redistricting] court says a claim of partisan gerrymandering/dilution is justiciable; must prove both discriminatory intention and discriminatory effects; unconstitutional discrimination occurs only when electoral system is arranged in a manner that will consistently degrade a voter’s or a group of voters’ influence on political process as a whole
a. Relevant facts: opportunity to participate in party deliberations re: slating and nominations, opportunity to register and vote ( chance to directly influence election returns and secure attention of winning candidate
i). Can’t rely on a single election ( requires consistent degradation
a). Here, the districting was upheld because the challenge was based on a single election

b. O’Connor (concurrence): this should be non-justiciable political question; Democrats/Republicans are not “discrete and insular” minorities ( political gerrymandering is self-limiting; regulating it would lead to mandatory proportional representation (not good)
c. Powell (concur/dissent): agrees that it’s justiciable; would use Stevens’ compactness/political subdivisions/procedural exclusion/population disparities/statistics approach to strike down the districting ( essentially looks at process failure (bad process, bad result = unconstitutional)
i). But it is weird to have a Constitutional test turn on non-Constitutional factors (though that’s what we do with 1P1V)

d. Davis never had its Reynolds (to provide a manageable standard)

v. Badham v. Eu (N.D. Cal. 1988) [Republicans challenge CA districting] under Davis “effects” test, plaintiffs must show both discrimination and discriminatory effects ( nearly impossible factual standard, which Republicans fail to meet (can’t prove exclusion from political processes)
a. NOTE: only one gerrymander was struck down under Davis v. Bandemer, and then it was rendered moot because the pending election came out the other way…  
vi. Vieth v. Jubelirer (2004) [plurality overrules Davis] Scalia (+3) say no judicially discernible and manageable standards for adjudicating political gerrymandering claims have emerged since Davis ( partisan gerrymandering claims are non-justiciable
a. Rejects plurality standard from Davis; also, “fairness” standard, standing doctrine, and new standard based on McDonnell Douglas v. Green burden-shifting all rejected as unworkable
b. Kennedy (concurrence): can’t overrule Davis yet, because a discernible standard may yet emerge
vii. PROBLEM: gerrymandering and safe districts produce more extreme candidates (reducing Hotelling/Duverger move toward centrism), more fractious government, less competition/voter education, and less accountability
B. Racial Gerrymandering
i. Problem of explicitly basing districting on race (does it violate 14th/15th Ams.?) ( parallels affirmative action debate ( is it subject to strict scrutiny?

a. We have rejected a theory of consociationalism ( that you set aside % of seats proportionally for different groups, then those “elites” bargain ( this was popular, but has failed pretty badly

b. Ultimately, the question is: how do we balance the need to have minority representation with an impulse against proportional representation (% set asides, etc.)?
ii. United Jewish Organizations of Williamsburgh v. Carey (1977) [challenging use of race in Brooklyn redistricting for § 5 under 14th/15th Ams.] although NY used race in its districting, there was no fencing out of the white population and the plan did not minimize or unfairly cancel white voting strength; did not stigmatize any racial group; maybe 
a. Brennan (concurrence): though we should be very skeptical of any race-based districting, the § 5 remedial rules are legitimate (because not intended to discriminate invidiously against/harm anyone); the plaintiffs didn’t bring suit as a group, and are sufficiently represented as white individuals
b. NOTE: raises the “nasty” question of who is the cost-bearer of § 5 districting; after WWII, Jews were not a racialized ethnicity
iii. Shaw v. Reno (1993) [NC redistricting creates majority-minority “highway” district] the creation of majority-minority districts might not always give rise to an EP claim, but an EP claim may be stated where “legislation, though race-neutral on its face, rationally cannot be understood as anything other than an effort to separate voters into different districts on the basis of race, and that separation lacks sufficient justification” ( in reapportionment, “appearances do matter”; the bizarre shape gives rise to strict scrutiny (a cognizable EP claim)
a. Tough problem: Who is being harmed?

i). O’Connor seems concerned about expressive harm ( singling out blacks and sticking them in their own aberrantly-shaped districts, such that it’s clear that race was the only motivating factor
a). When government appears to use race in redistricting context in a way that subordinates all other relevant values, it has impermissibly endorsed too dominant a role for race
b. Established a new kind of EP claim, but neither resolved the claim before it nor defined the elements of the claim clearly ( precipitated a lot of litigation
i). Miller v. Johnson (1995) ( strict scrutiny triggered when race served as “predominant” factor in drawing district lines, which may be shown by bizarreness or any other proof
a). Compliance with VRA § 2 or § 5 is a “compelling state interest,” but districting needs to be narrowly tailored as well

ii). Bush v. Vera (1996) ( striking down crazy districts in TX designed to increase majority-minority districts and retain incumbencies ( can’t use race as a proxy for political outcomes ( reiterates concern re: expressive harm
iv. Problem of standing ( who has standing? Who is harmed? Do people outside of the district have standing to challenge the district (as in Gomillion)?

a. In a number of post-Shaw cases, standing was denied for plaintiffs living outside of challenged district, because there was no particularized injury (but, what about expressive harm?)
v. Hunt v. Cromartie (2001) (Shaw II) [return of the same NY “highway” district] upholds revised district, claiming that race did not predominate; flips the presumption ( presumes that districting done for partisan purposes is legitimate ( plaintiff must show that the state could have met its partisan desires with less racial distortion while still adhering to traditional districting principles (akin to strict scrutiny to prove claim of racial distortion)
a. Not a single case from the Shaw line could have met this burden

i). Essentially, you can draw racial lines any way you want, so long as the challenger can’t do a better job (less racially motivated while still meeting the same partisan concerns)
b. NOTE: now, partisan gerrymandering can be a defense to a claim of racial gerrymandering

c. Ely: this is preposterous ( clearly race predominated, because it was the factor about which data was presented to DOJ for pre-clearance

vi. Sunstein celebrates O’Connor’s ill-defined approach as a form of judicial restraint ( essentially a warning, like Bakke, telling legislatures they can do this (use race in districting), but not to any sort of extreme, while leaving it to them to find the exact balance ( in this the light, the Shaw-line of cases simply articulates a concern, rather than a standard
X. Other Democratic Forms of Governance

A. Direct Democracy
i. Two most prevalent forms, both of which threaten majority oppression of minorities (see Madison’s concern about republic v. direct democracy) but provide a mechanism for breaking factional control of government:

a. Initiative ( in which voters may write statutes/amendments that go to the ballot if sufficient signatures are gathered

b. Referendum ( in which citizens place laws previously enacted by state/local legislative bodies before the voters for approval

c. Additional criticisms: no accountability (anonymous voting), no log-rolling (no ability to register intensity of preferences), no requirement for giving reasons
ii. Pacific State Telephone & Telegraph v. Oregon (1912) [OR initiative to tax telephone company] dismisses Guaranty Clause challenge to initiative process as a non-justiciable “political question”
a. This is not about the results of the process, but about the legitimacy of the process itself
iii. NOTE: direct lawmaking process is probably as susceptible to special interests as ordinary lawmaking (or more so) ( but, it’s good for breaking legislative entrenchment or in areas like campaign finance in which legislators have perverse incentives

a. Single-subject rule: most initiatives are limited to a single subject, to avoid confusion; also, some procedures exist to review language for clarity/to avoid confusion

iv. Hunter v. Erickson (1968) [Akron, OH amendment prohibits/repeals housing anti-discrimination legislation] Court strikes down the amendment as explicit racial classification disadvantaging blacks ( “a real, substantial, and invidious denial of the equal protection of the laws” ( struck down under strict scrutiny
v. Evans v. Romer (Col. 1994) [CO amendment prohibiting anti-discrimination legislation that protects homosexuals] court strikes law down under strict scrutiny because it excludes a disadvantaged minority from effective political participation ( state has no legitimate interest in excluding one side of the debate on a controversial issue
a. NOTE: SCOTUS reached same conclusion under rational basis EP review, ignoring political process/participation aspect

i). Scalia (dissent): looked at political process argument, but said homosexuals have disproportionately strong political access ( this initiative is a good resistance by the majority of an attempt by a small interest group/faction to capture government/legislature
vi. US Term Limits v. Thornton (1995) [AR amendment essentially establishes Congressional term limits] Court strikes it down as violation of fundamental principle of representative democracy; allowing individual states to adopt their own qualifications for Congressional service would be inconsistent with the Framers’ vision of a uniform national legislature ( state is unconstitutionally interposing itself between the people and their representatives (even though the people voted for such an interposition)
a. Thomas (dissent): we should respect the right of the people to choose whom they please to govern them, including determining eligibility requirements, subject to 14th/15th Am. limitations
vii. Cook v. Gralike (2001) [AR amends constitution to require labeling on ballots re: support for term limits amendment] Court strikes down labels as beyond the State’s power under the Elections Clause; “negative” labeling could have a decisive affect on the outcome of elections, which States can’t regulate
a. Kennedy (concurrence): a state cannot interpose itself between the people and their representatives in this way

b. Thomas (concurrence): thinks States have reserved powers that would allow this, but concurs because the parties both conceded that States only have power delegated to them (Thornton)

c. Rehnquist (concurrence): this is unconstitutional as a violation of 1st Am. ( compelled speech
B. Alternative Voting Systems
i. Majoritarian Systems ( First-past-the-post; second ballot (runoff system); instant run-off
a. First-past-the-post:
i). Problems ( threshold for exclusion is 50%+1 ( least efficient system in terms of wasted votes

ii). Strengths ( ombudsman’s function (people feel that their representative is their representative); eliminates fringe groups from the equation, which creates the potential for stable/efficient government
ii. Proportional Representation Systems

a. Two types:

i). List PR ( party ranks its candidates, and you vote for the slate; as many seats as you get, you go down the list ( gives party apparatus tremendous power

ii). Non-list PR ( you have your votes and pick people off the slate from each party; electorate picks the order of the slate within the allotted % of the party ( takes power away from apparatus and gives it to the electorate
b. Problems: what is the threshold for exclusion? Goes really low in some places ( allows fringe parties and creates obstacles to efficient governance/coalition building
iii. Mixed Systems ( e.g., Germany: half the seats are assigned on district basis, half on PR
iv. Limited Voting ( using at-large districts, you give people fewer votes than the number of seats
a. Threshold of exclusion = (V/(V+N))+1, where V=votes and N=seats

b. Avoids problems of districting while allowing expression of intensity and minority representation
v. Cumulative Voting ( using at-large districts, you give people as many votes as there are seats, which can be used in any way they want (all for one, spread around, etc.)
a. Threshold of exclusion = 1/(1+N)+1 ( low threshold gives access to minorities and system allows for expression of intensity of preferences ( this is how most corporate elections are held
i). Requires strategy; ends up looking a lot like proportional representation ( inefficient, etc.
b. Dillard v. Chilton County Board of Education (M.D. Ala. 1988) ( approval of cumulative voting system, despite fact that threshold of exclusion still exceeds black population ( totality of circumstances suggests approval
vi. Preference Voting or Single-Transferable Vote ( rank the candidates running for office
a. Threshold of exclusion = (V/(N+1))+1

b. Advantages: representation of minority groups in proportion to their numbers; representation of greatest diversity of viewpoints; more competitive elections; creation of cross-racial alliances
vii. Election by Lottery ( no wasted votes, but subject to random outcomes (it’s possible that someone who gets 1 vote could be President) which could undermine legitimacy ( but, ensures rotation and widespread political participation
viii. NOTE: in semi-proportional system you get more women elected than in FPTP
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