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PROPERTY OUTLINE

I. Power of Legislature to Allocate Wealth

1. Legislative Power to Repeal Statutes

1. “the repeal of laws is as much a legislative fxn as their enactment”

2. Will of Holibaugh (NJ 1955)

1. Facts: adopted child inherits, then dies. Her natural siblings claim to be her heirs under law in effect at time of her inheritance, but changed by the time of her death to indicate that natural siblings don't inherit. 

2. Holding: 

1. Rules of inheritance, except for rights already vested, may be changed and modified at will

2. A mere expectation of property in the future is not a vested right. 

3. City of Geneseo v. IL Northern Utilities Co (IL 1936)

1. Facts: City wants to get power company poles off the streets. Company claims that new law prohibiting city from interfering w/ company's use of the streets took away old law giving city title to all streets. 

2. Holding:

1. Cities/municipalities have no inherent powers. They are creatures of the state, and . . . any powers, rights or estates granted to them can be taken away by later legislation

4. Fletcher v. Peck (SCOTUS 1810)

1. Facts: 1785 GA sells land on w. border to Gunn, who sells on until gets to Peck. Peck sells to Fletcher, says that GA was “seised in fee simple of land, subject only to extinguishment of Indian title” and could thus sell to Gunn, who could then sell it on. In 1786, though, legislature of GA declared null and void the act allowing sale of the land, and said that grant or grants resulting from act are also void. Fletcher learns of this, and says sale to Gunn was corrupted by fraud. So now F entitled to damages b/c didn't get good title. 

2. Rule (p. 135)

1. General rule is that legislature can both pass and repeal laws. But “if an act be done under a law, a succeeding legislature cannot undo it. When a law is in its nature a contract, when absolute rights have vested under that contract a repeal of the law cannot annul those rights.”

2. basically, a legislature can repeal laws, but not when people have acquired property rights under them. Then that is a taking. 

3. Holding:

1. Corruption issue: 

2. if title derives from constitutional legislative act, and act has requisite form of law, court won't examine possible legislative corruption (p. 131)

3. presumption that legislature isn't corrupt and legislation is valid. Legislative intent is vague. We can only apply words as they stand. 

4. Contract rights:

5. Art 1, Sec, 10: “No state shall pass any . . . law impairing the obligation of contracts.” Land grant is K executed. GA has no right to pass new law impairing this K.

6. Estoppel:

7. A "grant" implies a K for grantor not to reassert rights, so a party is always estopped by his own grant. Party can't pronounce own deed invalid (p. 132)

8. Innocent 3rd party doesn't pay the price for any underlying problems 

9. rights of purchasers of a legal estate w/out knowledge of secret fraud which led to the emanation of the original grant can't be affected by such fraud 

10. (bona fide purchaser gets good title – thus can't sue for breach of covenant)

4. Reasoning:

1. Separation of powers issue – legislature can't legislate it back, but can sue for it

2. Distrust of legislature – don't inquire whether corrupt, but know they are

3. They have to go through the judicial process once grant is already executed. This promotes stability and adequacy. 

2. practicality – many people in US have land from grants. If gov't can repeal grant would cause instability in land titles/economy and fights over whether title good. 

5. Dissent (J. Johnson)

1. Grant = executed contract argument

2. unclear in majority whether K clause of Constitution prohibits undoing land sale or if this is “simple natural law” (Marshall). Johnson is states-rights, and doesn't want to increase fed power by prohibiting GA from doing something based on fed Constitution. 

3. Native American problem:

4. Johnson says GA couldn't possibly have been seised in fee simple to sell land, b/c other people on it and thus were real owners. He's probably right -- 19th century law was Indians owned the land, states only had political rights over it. Thus Iroquois owned the land, but could only sell it to NY (MA couldn't come in and get it). 

5. BUT – majority probably saw that if we try to trace title back to Nat Am, there would be no records and we wouldn't know who title holders were. Thus, Marshall's principle is that it is very important to have a clean paper record so you can tell who has title, where it came from, progression, etc. 

5. Corporation of Brick Presbyterian Church v. Mayor of New York (NY 1826)

1. Facts: Church gets land from City to have cemetery outside city under covenant for quiet enjoyment. Later, city has grown, and passes ordinance prohibiting all burials in Manhattan.

2. Holding:

1. City (acting as private party) had no power to make a K (covenant) which would limit their legislative discretion (public face of city). They have duty to care for public needs, and public health. City when it gives away the property cannot prohibit itself from making laws in future that could affect the use of the property.

2. Church cannot be at liberty to endanger health of citizens b/c of covenant.  

3. Rationale (i.e. why is this different from Fletcher)?

1. This is a valid use of the police power to stop a nuisance and protect the health/safety of the city. Times have changed, and cemetery in middle of city bad. 

2. contemplation of original grant –  neither party imagined that health of the city might require suspension or abolition of the right. If original grant contemplation a totally different situation, you can suspend the grant (see Central Park example). 

3. City didn't take title, unlike state of GA which would have taken land back. Church can dig up people and sell land, very valuable b/c in middle of the city. Church might be better off selling as something other than cemetery.

2. Commonwealth v. Cyrus Alger (MA 1851)

1. Facts: Guy built pier out into Boston harbor despite the law prohibiting structures in the

2.  harbor which prevent free navigation. Question: can the government permissibly forbid him from building a pier which itself does not present problem for navigation?

3. Holding:

1. Law of Nuisance:

1. You cannot use your property in such a way so as to encroach upon the rights of others.  Cannot impair the equal enjoyment of others having an equal right to the enjoyment of their property.

2. p. 16:  every holder of property holds it under the stipulation that his use of it may be so regulated that it shall not be injurious to the equal enjoyment of others nor injurious to the rights of the community

2. Police power (basic architecture of New Deal vision of property) -- 

1. Power of judiciary to adjudicate nuisances translates into power of legislature to regulate competing uses of land. 

2. You can sue for damages or injunction for nuisance, but inefficient. Public right protected by employing bright line rule so that people can conform behavior and not inquire in every case. Minimizes number of disputed facts. 

3. (p. 24 -- “question under statute is not whether any wharf was an actual obstruction to navigation, but whether it was within the prohibited limit.”)  Doesn't matter if it's actually a problem – rather, whether it exists. 

4. legislature can expand regulation to avoid deciding on case-by-case basis. 

3. People v. Stover (NY 1963)

1. Facts: In protect against high taxes, the Stovers hang clotheslines with ugly things on front lawn of suburban (Rye) home. This goes on 6 years, at which point City passes ordinance prohibiting clotheslines in front/side yards. Ordinance contains special dispensation for need. A few people apply, and get permission. Stovers apply, and don't get permission. 

2. Argument: 

1. Stovers: legislation preventing clothesline is unconstitutional limitation on right of property and freedom of speech.

3. Holding:

1. This is does not impinge on free speech. This is a nuisance. [470] “It is obvious that the value of their "protest" lay not in its message but in its offensiveness”. 

2. Ordinance sustained as attempt to preserve appearance and property values (p. 3).  Concept of public welfare is broad – i.e. Berman. 

4. Dissent:

1. Unreasonable restriction on private property. Ordinance is unrelated to public safety, health, morals or welfare, and is thus unreasonable intrusion on individual rights of expression. Tyranny of the majority v. right to be different. 

5. New Deal Architecture of Property Regulation. Basically, everyone wants to use property in way that will impose externalities on others. Various ways to choose between – including a) person w/ most money/influence wins or b) person w/ most physical power wins. 

1. How can we better resolve conflict b/t competing land uses?

1. Original Land Uses: in Alger, original would mean docks everywhere (never change the rules). Alternatively, could go w/ original intent of grantor (how did grantor want property to be used?)

2. Law of Nuisance: instead of trying to come to original intent, accept that you just have competing people who want to use the land differently. 

2. Legislature v. Court:

1. Legislatures can resolve problems ex ante, more quickly and efficiently than courts. Can tell person, w/ law, not to waste time building the pier

2. Court can police system, protection of minority rights and political process, while allowing legislatures to regulate society and mediate b/t interests

3. Extreme New Deal:

1. courts regulate (mediate between) competing uses of property (nuisance), and legislature can regulate safety and health. [if courts can do it, legislatures can do it?]

4. Loretto v. Teleprompter Manhattan CATV Corp (SCOTUS 1982)

1. Facts: New York law required landlords to permit cable TV companies to install cable on property. Question was whether small but permanent physical occupation of property in form of small metal box constituted a taking. 

2. Holding (Marshall): 

1. permanent physical occupation of land is a taking requiring just compensation – can't be legitimized as a regulation. Not clear that cable TV is public purpose, and not clear that $1 that cable company had to pay to landlords was just compensation. 

2. "where real estate is actually invaded by superinduced additions of water, earth, sand, or other material, or by having any artificial structure placed on it so as to destroy or impair its usefulness, it is a taking w/in the meaning of Constitution."

3. Dissent (Blackmun, Brennan): 

1. This rests on “outmoded” distinction b/t physical and nonphysical (zoning ordinances, land-use restrictions) intrusions on property and “continuous occupation” v. “transient invasion”. In reality, Court should uphold as regulation of owner's property necessary to serve public interest (20). 

5. Methods of gov't control of property:

1. taxation

2. takings

3. regulations

1. if government can achieve something through one of its different controls than it should be able to achieve the same outcome with another – i.e., if gov't can lower smoking by taxing cigarettes it should also be able to regulate where people can smoke and can take tobacco products (farms?) w/ compensation (perhaps this is a way to tell whether it's legitimate?)

2. Different ideas about levels of police power:

1. Scalia: health, safety, prevention of a nuisance, also protect against exploitation (ie.. unconscionability of the UCC)

2. Brennon: more expansive -- promote commerce, provide work 

II. Taxation as a Means of Allocating Wealth

1. Pollack v. Farmers' Loan and Trust Co. (SCOTUS 1895)

1. Holding: Tax on income derived from property is unconstitutional under Apportionment Clause (Art. 1) b/c not levied in proportion to each state's population. 

2. Result: after Pollock, taxes on income from labor (indirect taxes) still not required to be apportioned by population, but taxes on interest, dividends and rent income required to be apportioned. Pollock made the source of the income (e.g., property versus labor) relevant in determining whether the tax imposed on that income was deemed to be "direct" (and thus required to be apportioned among the states according to population) or, alternatively, "indirect" (and thus required only to be imposed with geographical uniformity). 

3. 16th Amendment (1913) overturns Pollack: 

1. “The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration.” 

2. drafters of 16th Amendment understood that it gave Congress power to levy taxes on income and set up progressive rate structure that would tax wealthy people at high rate. This authorizes progressive tax. 

2. Sioux City Bridge Co. v. Dakota County (SCOTUS 1923)

1. Facts: Bridge company was being assessed at 100% of value while other property owners were assessed at lower percentage. Bridge company protested on grounds on violation of due process and equal protection. 

2. Holding: intentional and systematic unequal valuation for tax purposes is unconstitutional in the absence of a rational scheme. BUT the required showing of discrimination might have been defeated by showing a rational scheme.

1. Since impossible to get to “true value,” taxpayer taxed at higher rate should have assessment reducd to the percentage at which others are taxed. 

2. Bridge company must show itself as victim of intentional and arbitrary discrimination. This is so difficult, really denies taxpayer any remedy at all. 

3. Equality in Taxation and Rational Basis Differentiation

1. Bell's Gap R. R. v. Pennsylvania (SCOTUS 1890): 

1. Issue: Equal protection clause as it relates to state taxing power. 

2. Holding: 

1. 14th Amendment not intended to prevent State from adjusting system of taxation to 

2. exempt certain classes of property altogether, i.e. churches and libraries;

3. impose different taxes upon different trades

4. Clear and hostile discriminations against particular persons and classes, especially unusual character unknown to practice of gov't, might be unconstitutional BUT 14th Amendment was not intended to compel the state to adopt an iron rule of equal taxation. 

2. Charleston Federal Savings and Loan Assn v. Alderson (SCOTUS 1945):

1. Holding: Differential tax system ok b/c one company “engaged in a business different from and involving greater risk” than the other. There was a basis for the discount from face value, and the method not adopted with the purpose of taxing some property at less than its true value, but as means of arriving at true value. 

3. Ohio Oil Co v. Conway (SCOTUS 1930)

1. Holding: In levying taxes, State not required to maintain precise, scientific uniformity with regard to use or value. Rather, standard is whether there's been hostile and unjustifiable discrimination in graduating tax. 

4. Cumberland Coal v. Board of Revision (SCOTUS 1931)

1. Holding: scheme taxing coal in various locations at same rate is not okay, because that closer to transportation is worth at least twice as much as that further away. 

4. Quaker City Cab Co v. Pennsylvania (SCOTUS 1928)

1. Facts: Cab company argues that PA law taxing cab companies at higher rate than individual drivers is violation of equal protection clause. 

2. Holding: 

1. the equal protection clause does not prevent states from classifying for tax purposes but: "it does require that the classification be not arbitrary but based on a real and substantial difference having a reasonable relation to the subject of the particular legislation."

2. Character of the owner – natural person v. corporation – is arbitrary and violates equal protection. 

3. Dissent (Brandeis): 

1. This tax is justifiable and thus passes equal protection inspection. Equality clause does not forbid state to classify for purposes of taxation. 

1. given that corporations have some legal advantages over sole proprietorship, this scheme could “ensure just distributions of burdens of gov't”

2. also, historical policy of PA and Congress to tax corporations more heavily.  

2. (p. 10) Perhaps PA wants to discourage corps. We don't have to agree – it's enough that there is rational basis to avoid constitutional issue. 

5. New York Rapid Transit Corp v. City of New York (SCOTUS 1938): 

1. Facts: City of New York taxing privately owned rapid transit lines at greater rate than municipally owned. 

2. Holding: system is ok because it is based on permissible rational of administrative convenience

3. Justifications for Differential Tax:

1. Achieve truer equality (Quaker City, Brandeis)

2. if gov't can regulate something, they can tax to accomplish same thing

3. hard to argue tax arbitrary if going on a long time (Quaker City, Brandeis)

4. Administrative convenience is enough (NY Rapid Transit)

6. Allied Stores of Ohio v. Bowers (SCOTUS 1959)

1. Facts: OH statute exempts from taxation products stored by out-of-state companies in storage warehouse for storage only. Allied Stores is located in OH, and thus getting taxed on stored goods unlike out-of-state folks. They sue for discrimination under equal protection. 

2. Holding (p. 6)

1. State must proceed upon rational basis and not use classifications that are clearly arbitrary in order to stay within equal protection clause. Rule is that classification “must rest upon difference having substantial relation to object of legislation.” 

2. Classification that encourages location w/in the State of useful and necessary industries by exempting them from taxes is not arbitrary and thus not unconstitutional

3. Not arbitrary b/c doesn't rest on “different residence,” but rather on set of facts that can be interpreted to constituted permissible “difference” on which to tax (p. 7)

3. Concurrence (Brennan):

1. This doesn't disrupt federalism, b/c discriminates against in-state residents rather than against out-of-state results. It is proper that those who live in State and receive its benefits bear the primary share of costs. 

7. Lehnhausen v. Lake Shore Auto Parts (SCOTUS 1973)

1. Facts: 

1. State of IL has traditionally taxed personal property (i.e. not real property, rather property that can be removed from the land –refrigerator, chandelier, but not plumbing). It's difficult to figure out how much personal property individuals own, while easy to know about real estate. SO – IL eliminates personal tax on individuals, but keeps for corporations. 

2. Holding:

1. IL tells us that personal property tax was discriminatory, unfair, impossible to administer, and unsound. As respects corporations, much easier. This is a reasonable basis for the discrimination in question, and thus law upheld (p. 6). 

2. “Quaker City Cab is a relic of a bygone era”

3. Corporations would have to prove that taxation is invidious discrimination to prevail.

4. Courts should be very deferential to legislative enactments.

3. Basic Upshot:

1. Allied Stores opens up idea of gov't using tax power to bring about development. Seems to speak against “iron rule of equal taxation.” But Sioux City Bridge arguably supports iron rule, and Quaker City could also be read this way.  Is Quaker City really such a “relic” in these days of conservative court?

2. Differential tax rates are way to take $ from rich and redistribute to the poor – might this be struck down? BUT –  in general, courts have not held up “iron rule of equal taxation” since late 1930s. We maintain certain level of public services, and they are maintained by differential taxation.  

8. City of Pittsburgh v. Alco Parking Corp (SCOTUS 1974)

1. Facts: In Pittsburgh, two kinds of lots, city owned and private. City decides to impose tax on lots. Private lot owners argue that b/c public lots automatically exempted from new tax, the effect of tax is to force profit margins of private lots down and make them go out of business and give the property to the city, and the tax thus amounts to taking w/out compensation. 

2. Holding: 

1. factual evidence that the taxes could be passed on to consumers means that they don't have to go out of business – rather, could just raise prices (make parkers pay for the increase): "the city was constitutionally entitled to put the automobile parker to the choice of using other transportation or paying the increase.” Basically, there aren't enough spots, so will continue to get business regardless. 

2. it is reasonable for private lots and nonresident drivers to pay for costs of congestion of Pittsburgh. They create traffic problems, and maybe city wants to discourage them. 

3. The fact that a tax is so excessive as to render business unprofitable or threaten its existence does not make it unconstitutional

3. Concurrence (Powell):

1. "Today's decision does not foreclose the possibility that some combination of unreasonably burdensome taxation and direct compensation by the taxing authority might amount to a taking of property w/out compensation.”

2. Basically, Powell is beginning to move in direction of saying there are occasions when we might strike down a tax as a taking. Alco is thus beginning of change. 

9. Proposition 13 

1. Situation: During 1970s, real estate values going up in CA. People don't have money to pay the taxes b/c incomes aren't going up as fast. So ordinary homeowners of CA are complaining that they can't afford to live there anymore. 

2. Solution: CA Proposition 13 (1978) changes system of tax of real property. 

1. Maximum tax on any real property can't exceed 1% of assessed value

2. taxes will be accessed at 1975/6 full market value, except if changes ownership or new property it will be re-accessed at price paid by purchaser.  

3. 2/3 supermajority required to institute any additional “special taxes”

3. Justification for Prop 13:

1. Administrative Convenience: no—w/ computers, etc, easy to change valuation

2. Custom: no, b/c not customary method

3. Market Failure: stop inflation, allow poor to cash out to get off of public assistance.

4. Based on Equality: Under a process vision of equality, Proposition 13 fails b/c it victimizes groups incapable of protecting themselves by the political process.

5. Regulation:

1. increases cost of moving so significantly that it is effective deterrent. Drives down demand for second and more expensive homes, so these prices stable.

2. attempt to do away w/ welfare system and make people more self-sustaining?

6. Price Control: stop runaway real estate and bring lower price properties back to equity.

4.  Problem: Prop 13 politically palatable way to decrease taxes by freezing them at certain assessment point. Lower taxes lead to reduced services –victims have been the poor, minorities, people w/out health insurance, and education (i.e. Berkeley). Also, perpetrates landed nobility – scheme by which wealthy family can keep home w/out paying taxes. 3 groups injured:

1. young people: too young to vote for Prop 13, hurt when ready to buy homes

2. lower income groups: less likely to own in 1977, under-represented in political process

1. Also, 13 freezes disparity b/t lower and higher valued homes at 1975 levels. Otherwise, gap would have grown, and taxes gotten more progressive. Lack of adjustment leaves homeowning 1977 poor paying more than share. 

3. out of staters: didn't vote for Prop 13, will pay higher taxes if they move in

5. Impact:

1. businesses will get a huge break; property rarely changes hands

2. middle class is deterred from making discretionary moves.

3. poor get a heavier tax burden, but if they sell they get huge benefits.

4. wealthy get a tax break, but their houses aren't worth as much

6. Amador Valley Joint Union High School v. State Board of Equalization (CA 1978)

1. Facts: P argues that Prop 13 violates equal protection clause by requiring supermajority, impairs right to travel, and would impair Ks including pensions and other municipal Ks. Also, P argues that Prop 13 is constitutional amendment rather than enactment because it changes system of local gov't.

2. Situation: Up for review on CA SUP Ct. They can't do anything about legislation unless find unconstitutional on federal grounds, b/c it's a referendum. 

3. Holding:  

1. Equal Protection: Is it invidious discrimination that owners of similarly situated property will pay different taxes? (Also, is it discrimination against those casting votes in favor of ore taxes to require a supermajority to change?_

2. (16) No. States have lots of leeway in taxing power. Ps rely on Sioux City Bridge etc to argue against systematic undervaluation. BUT – this system ok because reflects price purchaser was originally willing to pay for property. 

3. (18) States not required to maintain scientific standard (Ohio Oil)

4. Right to Travel: no, b/c earlier it was arguable that people deterred from purchasing b/c of variable taxes. This is no worse. 

5. Impairment: (19) Gov't should be able to find money somewhere to continue services, won't be so bad. 

6. Not constitutional enactment despite the fact that it creates “loss of home rule” in local gov't. Even before 13, Constitution authorized legislature to establish max local taxes. Also, doesn't create or destroy tax power of local agencies.

4. Bird Dissent:

1. Prop 13 violates equal protection based on discrimination against outsiders and those who did not own homes in CA in 1977. Systematic and artificial discrimination against similarly situated property owners. Not ok to assess one property at higher value than another worth the same. 

2. No public good in helping closed group of 1977 homeowners

3. Sioux City – systematic undervaluation unconstitutional when others are taxed at full rate. Cumberland Coal – taxing measure ignoring differences in market value not ok. 

4. Rational basis not passed. 

7. Allegheny Pittsburgh Coal Co v. Webster County (SCOTUS 1989)

1. Facts: Webster County Comm values companies based on purchase price, making only minor adjustments thereafter. Because of this, Allegheny County (new buyer) is paying 20 times more taxes than other, longterm companies. 

2. Holding: Assessments violate equal protection b/c state law provided that land was to be taxed uniformly. Can't discriminate against out-of-state companies in favor of in state who have owned mines for longer. 

1. statement of deference by court: "If the selection or classification [of property for taxation purposes] is neither capricious nor arbitrary & rests upon reasonable consideration of difference or policy there's no denial of equal protection of law"

2. this may mean simply that has to be enormous disparity for SCOTUS to strike.

3. Distinction from Amador Valley: Here, just Webster County decided to do this. In Amador, was general decision of CA electorate. 

8. Nordlinger v. Hahn (SCOTUS 1989)

1. Facts: Nordlinger, who bought house in CA in 1989, sues under equal protection clause when she learns she's paying 5 times as much tax as neighbor. She says Prop 13 creates arbitrary and discriminatory system. 

2. Holding: 

1. (9) Equal Protection clause satisfied as long as there is legit policy reason for the classification. In this case, furthers State interest in neighborhood preservation and reliance interests of existing owners. Exemptions, meanwhile, further interest in allowing older people to move and families to inherit property (11). On the contrary, in Allegheny, no showing of purpose for Webster County scheme (10). 

3. Thomas concurrence: Allegheny can't be distinguished, and thus it's wrongly decided. Even if Webster County did violate WV law, which it might have, this isn't basis for equal protection claim. All we require for equal protection is rational basis. 

1. Is he right about Webster and Nordlinger?

2. Notice argument? In Webster there wasn't much notice to coal co (though sophisticated company would probably know), while in Nordlinger, there is notice of the rise in tax prices

3. Grassroots support in Nordlinger? Would have existed in Webster, too, b/c local companies would have lobbied for lower taxes. 

4. Political Process? in Nordlinger, open political debate caused change—more deference than in Webster, where it was one individual.  

5. Why more concerned about overturning Webster than Prop 13?

6. Federalism issue in Webster – states should be able to set own tax practices. He would prefer “iron rule of equality,” but barring that wants to keep feds from meddling in state tax practices. 

4. Stevens dissent: 

1. this is intentional systematic undervaluation, just like Webster County and Sioux City Bridge. 

2. Legit state interest must encompass interest of disadvantaged as well as the wealthy (18). 

3. (20) No reliance interest at stake, b/c reliance interest would be based only on Prop 13 “expectations”. We are not protecting any prior legal condition that was threatened; rather, creating a new one. This is just arbitrary protection of existing class of taxpayers. 

4. Different views on role of judges. Other justices say courts should defer to political process, can never create ideal society, so let legislature figure this out. Stevens says we should protect insular minorities that can't help themselves. 

10. Hellerstein v. Town of Islip (NY 1975)

1. Facts: NY statute requires properties to be assessed at full value, but this has never been done. Rather, there is longstanding practice of fractional assessment. 

2. Holding: system of fractional assessment violates the law and creates systematic undervaluation. It is impossible to tell if there is uniformity, and some tax payers may be paying far more than others. Since assessor is the only one who knows the “fraction,” no one can claim being taxed unequally. 

1. Court says that in 1 year all property will be taxed at 100% value. 

3. Dissent (Jones): If we say less than full value assessments are unlawful and, therefore, void, people who acquired property on the basis of an assessment that was less than full value a year ago would possibly lose the right to title because they never fully paid for the full title.  (The title was fraudulent at the time because it was not properly assessed.)  The Court tries to get around this by only applying the tax prospectively, with no retroactive effect.  

11. Colt Industries v. Finance Administrator of NYC (NY 1982)

1. Facts: After holding in Hellerstein, legislature passes statute in 1981: except in NYC & Nassau County, property shall be assessed at 1/6th of its market value. P questions this geographical division, saying it's impermissible distinction. 

2. Holding: Geographical distinction doesn't necessarily deny equal protection. Legislature had rational basis for designating NYC and Nassau special assessment units, so okay. 

1. Why keep NYC and Nassau out of new, standardized valuation?

1. They need higher tax rolls, b/c need more money for their public services, areas aren't comparable w/ rural upstate. 

3. Deference: Here, showing deference b/c hard to push legislature around, hard for court to enforce these decisions. Part of the problem of the Court acting here is the lack of a remedy which the Court can provide.  It can make a declaratory judgment, but if they legislature chooses not to act, the Court is without a remedying power.  (Missouri v. Jenkins:  US Supreme Court orders the local district to raise taxes, and the local government chose not to raise them. The Court is without a remedying power to actually force the government to act.)

12. Alderstein v. City of New York (NY 1959): 

1. Facts: $250 + $100 licensing fee for electricians is supposed to pay for inspections of electrical installments. Small contractors says we're paying too much. 

2. Holding: these inspections would cost the same whether electricians licensed or not. No constitutional warrant to put expense of inspection in guise of licensing fee. is unconstitutional under equal protection. Also, bad that small contractors paying more than proportional share when compared w/ large, since paying by shop rather than by person. 

1. Basically, this is regressive tax which acts to preserve electrician monopoly by keeping the smaller (poorer?) shops out.

13. Gay Alliance of Genesee Valley v. City of Rochester (NY Supreme Ct 1993):

1. Facts: Gay Alliance denied real property tax exemption for headquarters building. City, which has anti-discrimination ordinance on books, has made multiple arguments to prevent, including arguing that G.A. lacks formal curriculum and students, and is “advocacy” rather than “education”. 

2. Holding: Case based on factual rather than legal finding, and Court holds that there was actual discrimination, as established by Gay Alliance’s rejection but the acceptance of other similarly situated groups. Two ways of interpreting:

1. Invidious discrimination on the facts, so distinction violates Equal Protection Clause

2. Choice of not exempting Gay Alliance irrational in light of other exemptions of similarly situated groups, so fails the rational basis test of the Equal Protection Clause.

3. Holding #2 (Gay Alliance, Appellate Division, 4th Dept, 1994): GA qualifies for tax exemption, but Rochester didn't violate civil rights. 

III.    EMINENT DOMAIN AS MECHANISM OF REDISTRIBUTION 

1. Public Use Requirement: “ . . . nor shall private property be taken for public use, without just compensation.” Amend. V. Traditional view: power of Eminent Domain under 5th Amendment mandates that property only be taken from individuals when it is to be used for some public purpose.

1.  Taylor v. Porter (NY 1843):

1. Facts: NY statute allows private road (for use of person A) to be laid out over lands of  person B without his consent. 

2. Holding: statute is unconstitutional. "When private property is taken for the public use, the only restriction is, that just compensation shall be made to the owner.  But when one man wants the property of another, the legislature can't aid him in making the acquisition." Just compensation doesn't matter, taking itself is illegal. 

3. Significance: This is traditional view that Gov't may never take private property to give it to another private person, no matter what. 

1. What about Vincent v. Lake Erie, which indicates that trespass for private purposes is allowed as long as I am compensated for any damages?

2. What if everything's fine until river changes its course, and A is victim of that storm and B and C stand to benefit by selling right of way? 

3. Is there obligation to help this person who's been victim of storm? Cap on amount that B or C can charge A?

4. Basically, B and C might charge A reasonable amount, but would always overcharge gov't. They have property right to be reasonably compensated (what they had before fortuitous event), not right to squeeze as much money out as possible. 

4. Concurrence: Private property can't be taken for strictly private purposes w/out consent, but private roads are as necessary in settlement of country as public. Taking of private property to make private road under legis authority is eminent domain. 

2. Schneider v. DC Redevelopment Land Agency (DDC 1953)

1. Facts: DC has created redevelopment project in which all property in a project area is taken under eminent domain and leased or sold to other private persons for private uses. P sues saying contrary to 5th Amendment b/c taking private property for private uses. Also says that statute authorizes taking in “blighted areas” w/out defining term, and thus doesn't establish restriction on the power. 

2. Holding: 

1. Slum clearance is public purpose b/c slums create danger to health, safety, etc. Clearance is w/in police power (10). 

2. Since gov't can condemn property dangerous to health, safety, morals and welfare w/out compensation, obvious they can do it with. 

3. Thus, taking of title to real estate for the public purpose of eliminating or of preventing slums is within the power of eminent domain, even though the use to which the property is put after seizure is not a public use

4. BUT – title cannot be seized merely b/c slum happens to exist on property, Rather, 

5. must be shown that clearance of slum is impossible w/out taking title to property or 

6. that proposed restrictions, that can be accomplished only through resale, are calculated to prevent recurrence of slum conditions (seizure for prevention purposes)

7. Tests (13)

8. Purpose for which property to be seized must be public

9. seizure must be for declared purposefully

10. act of delegation must be explicit 

11. (13) Seizure of title to slum land okay only to the extent that taking reasonably necessary to accomplishment of asserted public purpose. Gov't cannot seize to redevelop the area according to its judgment of well-developed neighborhood" (14). Basically, can't seize for aesthetic purposes. 

3. Upshot:

1. Under this holding of “the seizure of the title is necessary to the elimination of the slum”, can't tear anything down as part of redevelopment unless you can show that extra piece of redevelopment is necessary to get rid of the slum. Every case has to be evaluated individually – ties up court and becomes a parade of witnesses etc. Every property seizure has to be disputed in court. Consequence is that fewer projects will happen w/ high litigation costs. 

3. Berman v. Parker (SCOTUS 1954)

1. Facts: Owners of commercial property in slum area sue to enjoin condemnation of property under DC Redevelopment Act (sequel to Schneider). They say private property being taken from them to give to another private company violates 5th Amendment. 

2. Holding: DC is allowed to redevelop slums under police power. This is public purpose. Once this is established, court won't consider whether particular project is desireable. 

1. "If those who govern D.C. decide that the Capital should be beautiful as well as sanitary, there is nothing in the 5th Amendment that stands in the way." (5)

2. Once question of public purpose is decided, amount and character of land to be taken rests in discretion of legislative branch (6). 

3. Upshot:

1. Court will evaluate only to make sure “public purpose” is legit. Once that's established, actions are up to legislative branch. Aesthetic public purpose is okay. 

2. This is beginning of big court deference to legislature on eminent domain, provided just compensation and compelling public purpose. 

3. Legislature is the "main guardian of the public needs...the role of the judiciary in determining whether that power is being exercised for a public purpose is an extremely narrow one"

4. Poletown Neighborhood Council v. Detroit (MI 1981)

1. Facts: GM wants more land factory. People don't want their homes to be torn down, but Detroit doesn't want to lose GM. UAW goes to City and gets them to condemn Poletown land so that GM can build the factory and workers can keep their jobs. 

2. Question: is this public purpose? 

3. Holding:  "The power of eminent domain is to be used in this instance primarily to accomplish the essential public purposes of alleviating unemployment and revitalizing economic base of community.  Benefit to a private interest is merely incidental"

4. Dissent:

1. economic development is not sufficient objective to justify seizure of private land in aid of industry. 

2. Condemnation exceeds gov't authority to take private property.

3. Project initiated by GM, Detroit had "economic back to the wall."

4. "only proper vehicle is constitutional amendment” given that taking is entirely to convey land to private corporation (23) 

5. Courtesy Sandwich Shop v. NY Port Authority (NY 1963)

1. Facts: Courtesy Sandwich about to be destroyed for construction of PATH line at WTC. Owner compensated, but not for rise in value of land in light of the development – doesn't mind losing, but knows it will be worth more once construction starts.

2. Background: 

1. Hudson Tube going bankrupt. In free market, would raise price to cover cost of operation. Problem that need so much money, that would have to raise price a lot and would lose customers to expense. If they couldn't take train, lots of people would drive and city would have to build expensive new tunnel etc –

2. City wants to support PATH. Obvious way is to raise tax and put in subsidy for PATH, but who's going to pay? If tax raised statewide, taxpayers in Buffalo and Atlantic City would have to pay as well. Would need to raise only for people who benefit from railroad (i.e. Manhattan and northern NJ)

3. Also – if we raise tax to subsidize railroad, everyone will have expenses rise, and Courtesy Sandwich guy will be worth less b/c expenses higher. Higher tax decreases revenue after expenses and reduces value of business/property. 

4. Problem solved by taking the shop from owner before the tax comes in, using property to generate income, and using income to subsidize PATH. Most efficient way of getting people from NJ to NY to seize Courtesy Sandwich, build tall towers on space, rent buildings out, and use income to subsidize the PATH. This is takings for economic development purposes. 

3. Holding:

1. “Business good is ordinarily not compensable.”

2. we compensate for value before the fortuitous event, i.e. before construction of WTO or (see Taylor) private land needed after storm

3. "Improvement of the Port of NY by facilitating flow of commerce and centralizing activity is a public purpose supporting the condemnation of property for any activity functionally related to that purpose.”

4. Dissent:

1. Should use taxation to fund public services rather than, through taking, inflict all burden on a few people. When we subsidize by taxing, spread costs equally, when we subsidize by taking lands, spread costs unequally.

5. Upshot

1. Dissent is right that normal procedure would be to tax. Political process works much better in tax increases than in taxings. When gov't comes along and says, “we're raising taxes for X”, people protest and political process imposes check on taxation that forces politicians to justify what they're doing. 

2. Problem – taxes hard to get through, and important public project of subsidizing the railroad. If it closes down, area is in trouble. Nonetheless, there is something troubling about having project paid for by a few individuals with land in Lower Manhattan. If the public needs it, the public should pay for it. 

3. BUT – these people aren't losing money. Owner of Courtesy has more money w/ taking compensation than if taxes are imposed – if had to sell property after taxes raised, would sell for less b/c income is lower. Courtesy is actually better off financially if land taken and owner given full market value of land before gov't project came into being. So owner isn't actually paying for PATH – owner is better off – process of economic development is paying for project. 

6. City of Oakland v. Oakland Raiders (CA 1982)

1. Facts: Oakland Raiders say they want to move, and city wants to get the team through eminent domain. 

2. Holding: taking of intangible property authorized under eminent domain law. Acquisition and operation of sports franchise may be appropriate municipal function and thus constitute public purpose (p. 7 – providing access to recreation in form of spectator sports fxn of city gov't). 

3. Concurrence (Bird): Problems w/ employment issues. Can the City just condemn employment Ks b/t Raiders and employees? Is this violation of employee rights?

1. Concurs reluctantly b/c no constitutional or statutory ground for barring. However, Bird disagrees with the principle. 

2. Note that Nelson loves Bird, and would probably agree here. 

4. Upshot: On remand, trial court (and later, app ct) concluded that City's condemnation and obstruction of Raiders' move to LA would interfere w/ free flow of interstate commerce. Not allowed. 

7. Hawaii Housing Authority v. Midkiff (SCOTUS 1984)

1. Facts: 47% HI land owned by 72 private owners. To deal w/ problem, legislature enacted Land Reform Act – mechanism for condemning residential tracts and transferring ownership of condemned fees to existing lessees. Land sales are involuntary, thus reducing taxes. Under scheme, tenants living on lots > 5 acres can ask HHA to condemn the property. Then HHA holds holding to determine whether acquisition by State of all or part of tract would “effectuate public purpose of Act.” If yes, HHA can designate all or some of lots in tract for acquisition. 

2. Holding: Regulating oligopoly and associated evils is class exercise of State's police powers (0). When legislature's purpose is legitimate (getting rid of oligopoly) and its means not irrational, we will defer (10).  

8. Moskow v. Boston Redevelopment Agency (MA 1965)

1. Facts: BRA condemned Bank building. Then, to appease angry Bank, BRA promised to build new office tower on site to be vacated by another business condemned by BRA (State St). State St sues, saying that 

1. taking of its land not for public interest, but rather to provide a site for new private office buildings to be occupied by Bank. 

2. State St also alleges corruption of City Council based on heavy donations by Bank to campaign contributions. 

3. State St also says that area not blighted, and thus BRA not authorized to take

2. Holding: 

1. public purpose is sufficient and we won't second-guess BRA determination of blight. 

2. campaign contributions here don't really amount to a deal. Money didn't induce people to vote the way they did – rather, money got people who already planned to vote that way elected (see Fletcher – won't inquire into corruption of legislature). This is representative democracy. 

3. Deference to legislative determination. 

4. Taking is fine. 

3. Dissent: this is blatant taking by public authority of private property for use by another private person. BRA may be using power of eminent domain to act for Bank – judiciary must prevent such co-opting, protect those less powerful in political process. 

9. Wayne County v. Hathcock (MI 2004)

1. Facts: Wayne County wanted to condemn land near Detroit Metro Airport to construct a business and technology park. 

2. Holding: Generalized economic benefit of relieving unemployment and revitalizing economy insufficient under takings clause to justify transfer of condemned land to private entity. This overturns Poletown.

1. Originalist argument about how condemnation of Hathcock's property and transfer to private entity not consistent w/ understanding of “public use” at ratification. 

2. Because doesn't stand under originalism, several requirements (16)

3. “public necessity of extreme sort”

4. property remains subject to public oversight after transfer to private entity

5. property selected b/c of facts of “independent public significance” rather than just interests of private entity

6. (17) In this case, doesn't stand. Park's existence doesn't depend on use of this land, not subject to public oversight, and nothing about act of condemnation that serves public good (i.e., unlike slum clearance). 

3.  Dissent

1. originalism is nostalgia for “Olde America”, when gov't couldn't just roll over the little guy.  But problem is that at time of Bill of Rights,  not clear what people would have thought of this type of takings, not many cases. However, it is clear that every gov't of MI ever has recognized eminent domain, 

2. Problem here is (unlike flooding farm land for dam, but dam signs K requiring it to grind everyone's corn) the public doesn't retain right to actually use the land (26). Private ownership isn't the problem, issue is gov't purposes to be achieved by condemnation. Under this, Poletown is rightly overturned. 

4. Upshot:

1. Now, if (say) whole town depends on one industry and factory can't expand, factory will leave and town will just die. Hard say will never allow such taking – shouldn't city be allowed to act to protect its existence?

10. Kelo v. City of New London (SCOTUS 2005)

1. Facts: City, trying to revitalize economy, purchased a bunch of land through development agent. When one landowner refused to sell, City condemned under eminent domain. Owner challenges as “not for public purpose.”

2. Holding: Taking for economic development is fine as a “public use”. Because this is public use, and takings are “reasonable necessary” and for “reasonably foreseeable needs,” it's fine (5). (Berman, Hawaii Housing Authority)

3. Kennedy concurrence (12)

1. rational basis review is fine, but transfers intended to confer benefits on favored public entities, with only incidental public benefits, are forbidden

2. benefiting corporation can't be primary motivation (does this strike down Poletown)? 

3. Cares about procedure. If town decides on project and creates system of competitive building to make project happen, that's fine. But if company comes to town and says – we need you to do this for us – that might not be OK. (Does this strike Moskow, b/c Bank approached BRA?)  

4. Seems to indicate stricter scrutiny in future -- “there may be private transfers in which risk of favoritism so acute than presumption of invalidity warranted” (13)

4. O'Connor dissent:

1. In Berman and Midkiff, precondemnation use of property was bad for society (blight and oligopoly). Because each taking effected public benefit, didn't matter than property turned over to private use (16). 

2. Problem after Kelo ruling is that any property can be taken for private use, but beneficiaries will be most politically powerful and wealthiest (19). 

5. Thomas dissent:

1. Originalism (i.e. Mill Acts). Would overturn Berman and Midkiff. Losses fall disproportionately on poor communities, who may easily be judged to not be putting land to best use and are least politically powerful (26). See “Negro removal”. 

6. Problem:

1. alternative to Poletown or Moskow kind of taking is to substantially raise taxes to support factory/company/Bank (“don't take the risk of expanding. We'll just raise taxes and give you the money”). This might drive people out anyway, and then they get less for property b/c taxes higher. Residents of Poletown are probably better off being bought out. 

2. Just Compensation Requirement: 

1. What is “fair market value”?

1. United States v. Eden Memorial Park (9th Cir. 1965)

1. Facts: CA guy buys farmland, and gets it zoned for cemetery use. Zoning people agree for the majority of land, but say that one corner of land can't be zoned for cemetery, has to stay farmland, b/c planning to build highway there. Then, few years later, feds come along and want to condemn land for highway – both land originally left zoned for farmland and some of that zoned as cemetary. 

2. Holding: Valuing land according to capitalization of income (property's net earning power) is fine. So land zoned as farmland is worth much less than land zoned as cemetery. The only reason this wouldn't be the case would be if a change if zoning seemed likely. 

1. In condemnation proceeding, you value land according to what it is zoned for. 

3. Upshot: three means of valuing land:

1. Cost of reproduction of property 

2. cost of reproduction – deterioration – functional obsolescence 

3. this works better for structures/fixtures than for land, might not work if talking about building with particular properties – i.e. worth more b/c historically important

4. Sale of comparable properties

5. cost, income, and market data. 

6. Usually use all three, but appraiser will use judgment

7. Capitalization of income

8. value which property's net earning power will support. 

9. Value = Income / Rate of Return 

10. SO – if income is $5000 a year, and rate of return .05, value is $100,000. 

2. Tigar v. Mystic River Bridge Authority (MA 1952)

1. Facts: owner bought two tracts of land he's planning to develop together for use as refrigeration plant. Gov't takes one of the tracts to build a bridge. 

2. Question: How can you calculate fair market value of property in condemnation case?

3. Holding: In getting fair market value, uses to which property might probably be suited may be taken into consideration. 

1. compensation based on use for a commercial refrigerator company is valid (not a speculative future development) since renovation had already begun at the time of the taking.

2. Expert testimony on value allowed w/in discretion of trial judge if property not commonly bought/sold and market value doesn't provide full pictures (i.e. future use is not speculative but rather “under way”)

3. courts here favors highest compensation available—reproduction cost minus depreciation.

4. Court reverses on grounds that witness is real estate rather than construction expert. Doesn't have basis for estimating construction costs, and figures aren't his own opinion but come from owner (i.e. $20,000 to complete building). 

3. Lynch v. State Board of Equalization (CA 1985)

1. Facts: Proposition 13 case involving oil. Question is how do you deal with Prop 13 as it applies to the assessment of oil and gas interests? Just as Prop 13 was passed, Iranian hostage situation comes up and price of oil skyrockets. Oil wells are much more valuable than they were 2-3 years earlier. How should they be taxed?

2. Arguments:

1. Lynch (county gov't tax collector) -- Prop 13 shouldn't apply to oil wells 

2. stupid original intent argument where they go out and examine discussion around Prop 13 and announce oil wells not mentioned. Framers might not have considered oil wells, but said “prop 13 applies to businesses”. 

3. Oil companies -- Prop 13 applies in full force

4. oil wells have been overvalued since passage (oil wells should be valued at 1975-76 value) 

5. basically, you tax at 75/76 assessment, and subtract every year for amount of oil taken out of ground previous year. 

6. Upshot of this would be that in 10 years, most wells would be worth 0 for tax purposes even though will be producing tons of oil at higher level of profit. Basically, they can sell it for more w/out cost of extraction going up. Also taking more out of ground now, since harder-to-access oil becomes financially viable once it's selling so high. 

7. State Board of Equalization (Rule 468) -- Prop 13 applies to oil wells as long as they remain constant. 

8. Even as price of oil goes up, nothing changes for tax purposes except 2% adjustment for inflation a year. With "new proved reserves,"  though, there is a reassessment of new reserves only at current valuation.

9. Also, companies get to subtract the depreciation each year from all oil for what you take out of the ground.  

3. Holding: State Board of Equalization suggestion seen as middle way compromise. Prop 13 can't be applied strictly, since would result in no taxes. Also, can't be understood to mean oil wells should pay at much higher rate than other businesses. 3rd suggestion taken as fair compromise. 

1. Prop 13 is all-or-nothing, and doesn't really authorize Rule 468. This is justified as administratively convenient, compromise position, political judgment made by a fair political process 

4. Upshot:

1. Probably valuation for taxation purposes ought to be the same as for takings purposes. (see 9/26 hypo)

4. Merrick Holding Corp. v. Board of Assessors of County of Nassau (NY 1978)

1. Facts: Merrick owns a shopping center where the big stores pay low rents as an inducement to tenancy. When it comes time for tax assessment, he wants to use capitalization of income, since this will show lower value than “comparable properties”. 

2. Holding: While realized income is usually best indicator of value, when fair market rents exceed rental income landlords will be obligated to pay taxes on market value of property as a whole. 

1. reliance on rental income, particularly in case of property subject to below-market long term leases, can yield distorted valuations.

2. Basically, if rental income doesn't equal market value, will combine rental income with “leasehold bonuses” to get to full market rent. 

3. Upshot:

1. Merrick suggests that if property owner makes a bad deal, it doesn't matter. He still has to pay taxes on market value of property. Tax collector can't be bound by number below market value either because 1. transactions weren't arm's length or 2. person who made deal was dumb

2. If he wants income capitalization, proper means of valuing is on value to landlord and tenant, so why can't you add in what lessee is making on the property?

3. What happens in case of rent control?

4. property will be valued for taxation the same way it is valued for condemnation? What does this mean (see notes 9/29)

5. Riley v. DC Redevelopment Land Agency (D.C. Cir 1956)

1. Facts: Gov't is taking land for DCRLA (same agency upheld in Berman). Riley bought this house in 1951 for $9950, and gov't appraisers, using cost of reproduction – depreciation, determined value of $7000. 

2. Question: why the enormous discrepancy?

3. Holding: 

1. [III-13] Just compensation offered by the gov't isn't necessarily equal to purchase price, but when sale date sale so close to taking, and no evidence that not open-market/arms length, there is no reason to ignore purchase price.

2. [III-7] fair market value is price at which willing buyer/seller would trade – purchase price not just evidence, but is actually the value itself

3. [III-9] other indicators of value used only when market price is absent. 

4. In takings cases, unlike tax, the burden is on the gov't to establish figures and treat all citizens fairly.  Gov't needs to have power to take property for public use, but citizens deserve just and not stingy, adversarial compensation. 

5. [III-11] This is not ordinary litigation b/t gov't and person. Gov't is taking a person's private property. Gov't needs to have power to take property for public use, but should try case fairly/not adversarily

6. [III-12/14] If allowed to become adversarial (contest) it is always unequal. Gov't has all resources, people losing homes have none. Gov't can't take advantage of its strength and individual weakness. 

7. [III-10] Appraisers wrong to disregard sale price, use unexplained “comparable sale” price, use unexplained reproduction cost, and straight depreciation w/o addressing that sometimes old houses valuable for age itself. 

4. Riley v. Merrick:

1. In Merrick, adjustment tax assessment upward (he lost money). Here, court adjusts her takings assessment down (she gains money). Why?

2. Merrick:  landlord can say that land not really worth what comparable prices are worth, b/c all he could do at time of transaction is charge what market would bear (he rented the place in a different market than the other people were renting in). 

3. Riley: she didn't overpay or do anything dumb. Paid more b/c market for houses like this, in comparable neighborhoods, is relatively “overpriced”. The poor have bigger mortgages – bought in different market than comparable properties. Market for poor people is usually more expensive than market for wealth (i.e. appliances on credit)

4. people need more protection in takings cases than in tax. 

5. Riley II (DC Cir. 1957)

1. Holding: There is no necessary relationship b/t cost of reproduction and market value (p. 3). Cost of reproduction really only useful for “standardized structures.” 

2. Fair market value is what property would sell for in cash or terms equivalent to cash (i.e. her mortgages)

2. Impact of Government Activity on Value

1. United States v. Miller (SCOTUS 1943)

1. Facts: US was building RR and condemning land. It took awhile for anything to actually happen, so land which was brush in 1932 had been developed by 1938. Eventually, they needed more land, and so had to condemn areas were developed.  

2. Question: How to value property taken for public use? 

3. Holding (p. 6)

1. If the public project from beginning included taking of X tracts, but only portion of tracts are taken, owner of other tracts not be allowed increased value for land that were always destined for taking. 

2. value of land should be measured at the time the government commits to the project, rather than the actual taking.

4. Rule:

1. Question is when the land became part of project, whether it was in the scope of the project to begin with, or merely adjacent lands. If scope of the project, don't get increase; if just adjacent lands not w/in project but later thrown in, yes. 

5. Problem:

1. if there's a long period of time between the date of the commitment and the taking, because of inflation, the owner might not be fully compensated.

2. United States v. Cors (SCOTUS 1949)

1. Facts: Government condemns Cors' tugboat during WWII. Cors wants more money, b/c amount they pay doesn't even amount to his total purchase price + labor. Gov't says that they're paying what boat would be worth if there weren't increasing wartime need due to our activities. 

2. Lower court (p. 8)

1. “It is not possible to allocate to the Gov't need a definite part of the increase in market value, but even if it were possible to do so, we do not think the defendant [gov't] is entitled to deduction in market value on this account” (8)

3. Rule (p. 7 statute): “in no case shall the value of the property taken or used be deemed enhanced by the causes necessitating the taking or use.”

4. Holding: 

1. Any enhancement of value must be deducted where due. Sends back to Court of Claims for detailed findings on effect of gov't activity in market (p. 4-6)

2. the government's need of vessels which makes taking necessary

3. the previous taking of vessels of similar type

4. a prospective taking, reasonably probable

5. Dissent:

1. "A subsequent increase in the market value, though precipitated by the shortage caused by earlier taking, could be a direct result only of the tug operator's need for remaining tugs, not of the Gov'ts for those it had taken." (9)

2. “we should not require the court of claims to embark upon so murky a sea of speculation.” Basically, in world where enhancement of value results from lots of things, and it's not easy to separate out public from private enhancement

6. Nelson's answer

1. separate out:

2. general inflationary increase in economy

3. inflationary increase resulting from the war

4. gov't own specific war demands as impact on economy

5. increase in value of tugboats from gov't condemnation of tugboats

6. He doesn't get #4. Probably can't get #3. Can we separate 3 from 2 and 1? Look to general increase in price in comparable types of goods, maybe not tugboats since that's affected by gov't action, but some kind of transportation item where gov't not engaged in condemning things.

3. United States v. Twin City Power Co. (SCOTUS 1956)

1. Facts: Twin City power had bought land adjoining river w/ idea of using it for developing water power.  Gov't comes along and says – we're going to do the power plant and we're taking this land.

2. Question: Where the government condemns land to use it for hydroelectric power, must it compensate for the increased value of the land given the power rights?

3. Holding: Present owners have never had power project on the river. No answer to say they had “interests” in the water. Running water in a great navigable stream is not capable of private ownership. Riparian interests in water inherently belong to gov't, thus it pays only for the land taken, and not for the rights which it would have had to grant anyway.

1. Possible idea: the government will be the one developing the project, that is, making the rights usable, why should it pay twice?

2. may be explicable b/c damming river isn't routine, and conferring added value is relatively dim possibility of getting permit, and not the site of the land. 

4. Dissent:  US should pay fair market value for private land, including fair market value for riparian use. They acquired land for water power purpose, and should be compensated for that 

1. p. 8: fair market value after considering all reasonable uses not too remote or speculative. (9-10: “highest and most profitable use for which property adaptable.”)

4. United States v. Fuller (SCOTUS 1973)

1. Facts:  Ranching lands adjacent to Taylor Grazing Lands (federal lands). Taylor lands held by gov't, permit to use them revocable but gov't will never sell Taylor land. You have no specific rights to Taylor land, but have permit. Proximity to Taylor lands makes your land much more valuable than if it were surrounded by private farms, since you just need to buy a little land and then graze on neighboring gov't land. 

2. Question: If gov't are going to condemn lands, do they have to pay market value of the lands as increased by proximity to Taylor Grazing Act lands?

3. Holding: 

1. gov't doesn't have to pay for increase in value based on the use of Fuller's fee lands in combination with the gov'ts permit lands (under Taylor Grazing Act)

2. i.e. Twin City: what gov't gives, gov't may take without compensation.

3. BUT – Farmer is getting increase in land value b/c of permit, not location (as in Twin City). Does it matter how easy it is to get permit? Might distinguish Twin City and Fuller, since permits easy to get, but permits for dams not (would explain why Douglas switches sides)

4. Court finds no need to compensate b/c “speculative interest”:

5. Like Riley (see 95 outline)?

5. Almota Farmers Elevator & Warehouse Co v. US (SCOTUS 1973)

1. Facts: 

1. Almota has grain elevator leased from railroad. Every reason to assume lease will be renewed, and when they purchased grain elevator business paid added premium for economically reasonable expectation that lease would be renewed. 

2. When gov't condemned, though, pays grain elevator co for years remaining on lease, but not for added value of expectation of continuation past end of lease. 

2. Holding: Stewart switches his vote between Fuller and Almota – decided on the same day – said that grain elevator had reasonable economic expectation (analogous to expectation of land owner on park that it will remain park, and land worth more b/c of this?) and should get compensated for reasonable expectation. 

1. Gov't had to pay value of leasehold and improvements to include probability of lease renewal.

3. Dissent:

1. 5th Amendment doesn't require compensation for more expectation of profit, or frustration of licenses or contractual rights that pertain to land but are not specifically taken and not vested property interests (7). 

4. Upshot:

1. If the market is actually conferring real value on this property, and people willing to pay money (ranchers pay extra for land next to Taylor Grazing Act lands, other power companies pay for spot on river), I should get the full compensation that a stranger in the open market would pay. 

2. Also add in Miller – pay value before taking, not value added by project

6. City of Buffalo v. Clement (NY  1971)

1. Facts:  1954, company starts hearing that their site will be condemned by city. In 1961, City tells company that it's going to condemned w/in next 2 years. In 1962 Clement moves to suburbs. City finally condems site in 1967, after Clement has moved all machinery out, and value of property has dropped a lot from original 1954 value. 

2. Question:  When gov't's intention to condemn induces property owner to vacate beforehand & sustain relocation costs, is this a de facto taking meriting compensation?

1. When does taking occur?

2. Condemnation blight: Clement says taking occurred as of day gov't said it was going to do taking, since “cloud of condemnation” caused dimunition in value. Couldn't rent property, neighborhood went bad b/c vacant, continuing to pay taxes and insurance, and insurance huge b/c crap area. 

3. Rule announced:  

1. mere intention to condemn doesn't constitute sufficient dominion or control over the power of the landowner over his property to amount to a de facto taking.  

2. Condemnation blight requires affirmative value-depressing acts on part of condemnor -- here, no act of “domination and control” (p. 8)

3. would be bad for public policy to find de facto taking here b/c would discourage notice

4. Holding: Taking occurred in January 1967, when City filed for condemnation. Left in 1962 for own convenience, could have stayed longer, left voluntarily. Condemnation occurs when legal documents filed, and get nothing for intervening period. 

1. Taking occurs at transfer of the deed or assertion of power over the property, not at time of government discussion of the project.

2. BAD DECISION. Big business, a new site needs lots of planning and can't wait until last minute. They didn't know when city would declare, in 1963 or 1967. When City comes in 1961 and says 1-2 years for seizure, Clement should be entitled to rely on that and get out. Clement did get money for fixtures they couldn't move, but still. Shouldn't the company be put in the same position it was in ahead of time?

7. Fisher v. City of Syracuse (NY 1974)

1. Facts: Fisher is landowner in area designated for condemnation but not yet condemned. Can't sell or rent, and just has to watch property values slide (i.e. Clement). Fisher actually across the street from redevelopment project, so wouldn't be condemned, but as area falls apart w/ vacancies in anticipation, his values go way down as well. 

2. Question: Does Fisher get anything for “condemnation blight”?

3. Holding: The mere announcement of impending condemnation, although may go along w/ delay and damage, does not in absence of other acts indicating domination and control constitute a taking warranting compensation.

1. Condemnation blight is a speculative risk of ownership. Value could go up tremendously after project – just a chance you take

2. Court can't order that the city commence the taking b/c this would interfere w/ the legislature's allocation of resources for public purposes.

3. Since Clement wasn't taking, would be inconsistent to find compensable here. 

3. Incidental, Consequential, and Severance Damages

1. Generally:

1. incidental damages: 

1. suffered as an incident to the taking of my land.  Example: I own a factory, government takes, so I have moving expenses.  These are normally incidental.

2. consequential damages: 

1. injury suffered as a direct consequence of the taking. 

2. Most cities will give consequential damages if damages are peculiar to the land involved in the taking. But consequential damages have to be special and peculiar to remainder of the tract that was taken. If everyone in the neighborhood suffers the damages, i.e. general decrease in property values, you don't get damages b/c this is general. 

3. severance damages: 

1. If value of land not taken is reduced by severance of taken land, compensation for diminution of value in remaining land (and, of course, for the taken part).

2. City of Crookston v. Erickson (MN 1955)

1. Facts: Gov't takes a bunch of P's land to use as sewage treatment plant, leaving remaining parcel worth less due to the taking. 

1. ½ tract B is land for treatment project, and tract C land taken for sewer line general to the neighborhood

2. Question: Does Fisher get compensatory damages for remaining, devalued land?

3. Holding:  When part of owner's land taken for public use, and part is integral part of use, consequential damages for de jure taking of remaining property compensable. 

1. This is dissenting judge view in Rand, and narrower than Riccardi holding. 

2. Consequential damages for severed part of Tract B. 

3. For Tract C has to be treated as land not specifically taken for this project – rather just as any landowner in neighborhood suffering general value decrease. Will get acreage value for land. 

3. Rand v. City of Boston (MA 1895)

1. Facts: City builds embankment and bridge on land taken from someone else, across the street from Rand. Can Rand recover for injury to his property – diminished market value, obstruction of light and air, and dust blown on property?

2. Holding: rule of compensation for takings not meant to give damages to anyone whose property isn't taken. Would not expect to tax Rand directly and unequally had  gov't condemnation increased the value of his land. 

3. Dissent: Properties are greatly diminished in value and now left far below line of travel, and light and air cut off by embankment. Rand is suffering special and consequential damages from the use to which land was appropriated, whether any part of own land taken or not, and shouldn't be forced to pay the price for taking meant to help whole public (p. 3)

1. Give compensation for all damages “direct, special, and peculiar” (as opposed to remote and consequential, affecting public generally) (5). 

2. Amount to be disallowed should be general damages suffered as member of the community, as opposed to specific damages suffered in use of property. 

3. Damages if consequential damages are equivalent of a common law nuisance

4. People v. Riccardi (CA 1943)

1. Facts: Ricciardi has a butcher shop that had been right next to road, and easy to get to. Gov't builds highway, makes his store both inaccessible from highway and impossible to see. He's going to lose lots of business and money. 

2. Holding: 

1. Does he get consequential damages for being cut off from the highway?

2. Right of direct access from the highway and easement of reasonable view of property from the highway is appurtenant to the land and thus a private property right not to be taken w/o compensation. “Circuity of route damages”

3. Problem (see dissent):

1. Everyone will get these consequential damages, as long as some land taken away. This will raise cost of building freeways significantly. “Circuity of travel” damages (10). 

2. Many acts of gov't tending to diminish land value can be done by private citizen down the way w/ no obligation to compensate (15). Owner of abutting land has no right, as against public, to insist that street always remain available for use in sae manner and to same extent as when constructed (15). 

5. In re Waterfront of New York (NY 1907)

1. Facts: Gov't took land, but company getting tons as money as result of activity to which gov't putting land (docks). Should gov't give him full value of lands taken when value is enhanced as result of gov't own activity?

2. Holding: Everyone's land is going up in value. If you don't compensate for land taken b/c he's gotten rich, you're basically making him pay for cost of project w/ respect to neighbors who had no land taken but still got benefit. 

1. At least w/ land that is physically taken, condemnee is entitled to worth of land before the taking (not if gov't had done improvement w/out taking).

2. What about severance and consequential damages?

3. Probably ought to get severance damages, if for instance he would have built big hotel on property and now he can only fit small motel

IV. JUDICIAL DETERMINATION OF COMPETING PROPERTY CLAIMS

1. Adverse Possession:

1.  General ideas

1. basically, 2 people are claiming rights to same land. Who gets it? Where there is a conflict in deeds, the ultimate evidence is who actually has been occupying land.

2. paper title is best way of documenting title, but these paper records less reliable in past and so occupation a big deal – best indication is who actively occupied the land. Continuity: being on land “often enough” to make occupation continuous

3. Assize of Novel disseisin:

1. Seisin – possession under a claim of right. Not mere possession, i.e. come in and kick someone out, but possession protected by Assize of novel disseisin.

2. Assize: ordinance or proclamation – King

3. Novel disseisen – writ that P who has been in possession of seisin since X date brings against someone who just disseised him and is now in novel disseisin

4. Adverse possession operates by running of S of L. 

1. Statute begins running when true owner is able to protect property against your occupation, but fails to do so [doesn't work if owner is infant, insane, or imprisonment]. Idea is once you've been on land 20 years, entitled to declaration that you have rightful possession of land (but not title). 

2. In order for disability to excuse title-holder's failure to protect land, must exist at start of S of L. If starts after adverse possession begins, S of L not affected even if true owners successor under disability

3. also, if disability ends (i.e. infancy), S of L will be shorter from then

4. Hostile claim of right, along w/ necessary continuous possession, will after 20 years S of L mature into a title

2. Elements – possession must be

1. Hostile and under claim of right

1. possession can't rest on permission of title-holder

2. but occupant can change permissive occupation to hostile by repudiating true owner's permission

3. you can also stop running of S of L by agreeing to hold by permission

4. taken under claim of right – knowledge that someone else holds deed isn't necessary (hostility doesn't have to be intentional, maybe you don't know someone else has title)

5. you can even begin as a trespasser (see note) as long as you insist land's yours

2. Actual 

1. not just constructive – you have to be there 

2. possession and use of all land is necessary in order to get it (if you claim under color of title, can just use part, but if just under claim of right, must use all – physical control and dominion)

3. open and notorious

1. everyone knows you've got it, you act in public as rightful owner

4. exclusive

1. not sharing w/ anyone 

5. continuous

1. occupant must abandon the possession (leave w/o intent to return) to breack continuity. 

2. tacking: to add a predecessor's time of adverse possession on yours in order to make up 20 years possession, there must be privity of estate b/w occupant and predecessor. 

3. Possession by someone else, even for just a while, can create break in continuum between you and heirs

3. Belotti v. Bickhardt (NY 1920)

1. Facts: Property line b/t two tracts. Problem is that hotel is over the line, but no one noticed this for 50 years.

2. Question: Can second holder, who acquired hotel from first holder, add his time onto the first to make 20 years of adverse possession? Claim of Belotti is that deed conveying land from first holder to second was defective, b/c excluded this extra land.

3. Holding: All that is necessary to make adverse possession effectual for the statutory period by successive persons is that there be privity of estate b/t adverse possessors. 

1. Deed gave to second owner everything that first owner had – this is privity of estate (conveyance of rights in land) – thought he was giving everything. “If the intent to transfer whole of building or land exists, transfer may be by parol as well as by deed.” (5)

2. Privity can be established by lease descent, conveyance, parol, or etc (6)

3. Adverse possession, even when held through mistake, can ripen into prescriptive right after 20 years of such possession. 

4. Tapscott v. Cobbs (VA 1854)

1. Facts: Cobbs is heir of adverse possessor Lewis. They only have 17 years possession, but for that time continuous occupation of land under claim of right. Along comes Tapscott, 3rd party occupying land under claim that original deed to Cobbs was defective and thus land is free. 

2. Holding: stands for the proposition that even a person who does not have a good paper title OR a mature ownership by adverse possession can sue by possession.  "Mere possession gives a right to sue a trespasser who attempts to impede that possession."

1. Prior continuous possession under claim of right, even if not enough to give title by adverse possession, is enough to give priority over a mere trespasser.

2. If Tapscott had a prior deed, and was true owner of property, he could push Cobbs off. But he is merely trespasser, and Cobbs has X years of possession still maturing into adverse possession, Cobbs wins. 

5. Winchester v. City of Stevens Point (WI 1883)

1. Facts:  City tries to take part of the land via eminent domain, to flood. Winchester wants damages for eminent domain taking of her title. Problem: turns out she doesn't have good title, since deed wasn't witnessed by 2 people. Gov't notes this, and thus doesn't pay her w/ idea that another title-holder exists (somewhere) and that person gets damages. 

2. Problem: Possessor is suing for rights connected to the title rather than merely the right to possession. And she doesn't have good title.

1.  For claim of damages to the property, plaintiff needs to prove first that he has a claim to it. 

2. If it were trespasser, she could sue to get embankment taken down, but not trespass. Rather, it is eminent domain. 

3. Holding: Upheld for Stevens Point. If gov't pays person w/o clear title, may also have to compensate true owner.

4. Dissent:

1. Possession of real property under claim of title is prima facie evidence of title

2. Mere occupancy of land, though recent, gives possessor rights against everyone who can't show better claim. Gov't hasn't found anyone w/ better title

3. SO -- “a man who is in possession of a dwelling-house has by that possession a title good against all the world until a better one is shown” (5)

6. Hinckley v. State (NY 1922)

1. Facts: Hinckley gets land from Vassar, who had this land that is now being taken for a barge canal. State's about to pay her compensation, when they notice that Vassar never had permission to create this land by filling in water anyway.

2. Holding:

1. Excessive use or violation of right or privilege granted by landowner can't create adverse possession until amounts to claim openly distinct from the right granted. Vassar had right to run brewery, so filling in land not openly distinct. 

2. Adverse possession requires owner to have notice of the hostile possession such that he may assert/protect his own right.

3. Excessive use here didn't amount to adverse possession since gov't didn't have actual notice.

3. Upshot:

1. one probably can't acquire public property from the state via adverse possession, since state can't really be responsible for policing the property to make sure no one's squatting on it. 

2. If you occupy land w/ permission for X purpose, and you start using land for Y purpose, that new use of the land will not provide basis of claim of adverse possession (brewery v. pier)

2. Nuisance

1. Generally

1. goal of society is to increase and maximize happiness and welfare

2. Coase theorum: 

1. in absence of transaction costs, and both parties rational economic maximizers, free market produces most efficient results. Coase theorum allows you to figure out what would happen w/o TCs. 

2. TCs can be bargaining costs, legal fees, legal uncertainty, etc. If legal fees are greater than land worth, someone will just cave and efficiency might fail. [If cost of wasted effort exceeds profits from transfer to inefficient to efficient, transfer won't occur.]

3. As judges, we decide how profits/costs will be shared from efficient use. W/o TCs, most efficient thing happens anyway; legal rule there to make sure than legitimate expectation upheld. Applicable legal rule will have impact only on the distribution of the profits from most efficient use of land. 

3. Liberal v. conservative understanding of TCs

1. Conservatives use Coase to argue that gov't shouldn't interfere w/ free market. If there are TCs, judge should rule on what market would have achieved in absence of TCs. Court there to help free market work. 

2. Liberals say if there are TCs, maybe as judges we try to minimize or do what market would do in absence, but nonetheless we take profits of market and distribute in more equitable way. Court to focus on distribution of justice.

4. Nuisance: Uses are are inconsistent with neighborhood and impose externalities (i.e. declining property values) are nuisance. In this case, intruder should pay for the privilege of coming in, and will do so if profits are scheduled to be high enough. 

2. Rose v. Socony-Vacuum Corporation (RI 1934)

1. Facts: Rose sues company running oil refinery for nuisance and trespass, saying operation allowed leakage of oil onto land and polluted groundwater to detriment of farm. No negligence alleged – alleging nuisance in which D not negligent. 

2. Rule: giving people a right in underground water is indefinite and could subject a landowner to liability for unintended and impossible to foresee consequences. 

3. Holding: Company is located in natural waterway for commerce and is engaged in activity essential for modern life. It is unavoidable that farming should make way for uses to greater benefit of community. For public policy reasons, no damages. 

1. So idea of nuisance depends on uses of community. Here, use is changing, but new use more beneficial to state as whole so can't be declared nuisance. 

2. If expectations are reasonable, industry cannot introduce instabilities into agriculture life. But here, expectations of farm owner not reasonable giving growing industrialization of area. 

3. unavoidable accident of growth of population/industry that individual rights be surrendered for the benefit of the community as it develops and expands.

4. Case is about efficient and most profitable use of land. A nuisance occurs when someone comes into an area and does something inefficient. 

3. Stevens v. Rockport Granite Corp (MA 1914)

1. Facts:  granite quarry and residential homes have long co-existed, but quarry suddenly changes the character of the neighborhood by introducing noisy machinery.

2. Rule: whether noise constitutes a nuisance depends on number of people affected and the magnitude of the industry causing the noise. 

1. in order for a noise to amount to nuisance, it must be harmful to health or comfort of ordinary persons -- reasonable man standard.

3. Holding:  court limits quarry's operation of machinery, since the quarry can't suddenly change the character. Injunctive relief. Expectation of peace and quiet in the area is legit and must be upheld. 

4. Powell v. Taylor (AK 1954)

1. Facts: funeral home wants to open up in a “residential neighborhood” in Gurdon, AK.

2. Majority: 

1. This is residential neighborhood. Nothing there except single family homes. 

2. Justice argument: people have expectations, moved here thinking buying tranquil house in quiet neighborhood. One thing justice about is honoring people's reasonable expectations.  

3. Efficiency argument:  P can put expert on stand who will swear that although increase in worth of that one house ($100,000) is outweighed by loss in value of $5000 to 20 homes in area. Therefore, home isn't efficient, and court should enjoin construction. 

3. Dissent: Neighborhood not exclusively residential, and this is not a nuisance in the sense of a “bad business” (i.e. brothel). 

1. Dissent doesn't get it. Issue is protection of reasonable expectations and efficient use of land. Nuisance is whatever doesn't fit in, doesn't have to be specific. 

5. Nicholson v. Connecticut Half-Way House (CN 1966)

1. Facts: halfway house wants to open in middle class neighborhood in Hartford. People sue to block

2. Question: 

1. do people get an injunction based on a)reasonable expectations of nice neighborhood w/out a jail and b)efficiency of avoiding decline in property values when house could just as easily be located elsewhere [bad area, out in cornfields]?

2. halfway houses may be socially good, but imposing costs only on this one neighborhood, not on others. Why should this small group of people take the costs when we all share in benefits? Burdened neighbors should be compensated out of public money, and all pay taxes to contribute to maintenance of halfway house.

3. Holding:

1. funeral home (airport) profit-making enterprise. When profit-making enterprises impose harms on others as result of their profit-making, they ought to be forced to cover these “externalities”. If turns out that money they're making is less than harm imposing (funeral home), they will cease the harm. W/ halfway house, we can't quantify worth to society, so can't make efficiency argument in favor of it.

2. Half way house isn't profit-making – either gov't service or charity performing public service. We don't want to hit them with damages. 

3. People cannot impose damages on other people simply b/c of who there are [i.e., no damages for black family moving into area]. 

4. BUT -- Halfway house is social benefit for everyone – Why shouldn't public, for whose benefit halfway house is being built, pay damages so that individual people randomly living in this neighborhood don't get stuck paying for public good catering to everyone? 

5. As matter of justice, saying “person w/ criminal record imposes harm on others & is not entitled to be treated as equal citizen” appears unconstitutional. You can't allow discrimination against disfavored classes of people, (except former sex offenders). 

6. people feel that interacting w/ minorities is costly to them, but whatever those feelings may be, and whatever impact those feelings have on markets, law cannot say that interacting w/ people who are different is damaging to you. Even if your expectations are ruined, and would be more fair to share the costs w/ public, you get nothing. Claiming to suffer as singled out for something negative, is not a claim that can exist as far as law concerned. Disappointed expectations are not disappointed, b/c no one can have expectation that they won't want to interact w/ other citizens they don't like.

6. Alevizos v. Metropolitan Airports Commission (MN 1974)

1. Facts: old airport w/ lots of propeller planes, noisy but not terrible. People live next to airport – maybe little cheaper than living elsewhere, but the disturbance isn't enough to bring down value. THEN – airport starts catering to commercial jets, which make 4X the noise. People sue, saying this has brought down value of my home and I deserve damages. 

2. Holding: Court won't enjoin airport, since highly efficient and integral to municipal development. However, people living in area shouldn't have shoulder all costs of airport and have reasonable expecations – damage remedy. 

3. Upshot: 

1. not a nuisance if a public interest is served -- may call it a private nuisance is it harshly impinges on a small group, which we may consider unfairly taxed.

2. Where one is unfairly, directly, substantially and peculiarly injured should be compensated. 

3. If everyone benefits but only you pay costs, you should be compensated unless it is social policy to consider the “nuisance” not a nuisance (i.e. Halfway House)

4. Basically takings case. When gov't made airport so noisy, it took value from people's homes. We recognize that people have legit right not to be blasted w/ aircraft noise, and that right should be compensated. Measure value of house w/ and w/out jet aircraft, and give people money damages. 

7. Boomer v. Atlantic Cement Co (NY 1970)

1. Facts: cement company comes into already established town, gets it dusty and icky. 

2. Holding:

1. value of cement co's investment in town, and jobs provided by the plant, exceed the harms to the people living in nearby homes. 

2. Doesn't matter that town was there first – a more efficient use appeared, and court says we recognize that people there first have legitimate expectation, but more efficient use should just pay them. 

3. Land should be used in more profit-generating way, and we won't stand in way of that. Give people money damages so that legit expectations won't be disappointed. Basically takings case – taking property of A and giving to B for development purposes. 

4. So people get permanent damages for a servitude on the land:

5. the difference b/t value of house that it would have had and value thereafter. [I bought house for $100,000, now I can sell it for $40,000, so I get $60,000]. 

6. If no one will move into house b/c health factors are so enormous, you should get full value -- $100,000. And at this point the court will probably just give cement co a deed to property and let them tear house down (i.e. Riverville hypo). 

7. Also, if health hazards are bad, but want to keep plant, should just condemn the town instead of keeping people there

3. Dissent: 

1. picks alternative means of dealing w/ efficient “nuisance”, which is grant injunction but postpone effect to later date to give company a chance to develop technical capacity to reduce pollution. [Problem: rate of research is beyond the control of D.]

2. instead, we have an inverse condemnation with no public use or benefit [what about all the jobs and area revenue that depend on the company?]

3. air pollution has been recognized as big problem by legislature, and we should go along. 

8. Pendoley v. Ferreira (MA 1963)

1. Facts: Well run pig farm is suddenly surrounded by suburban houses. Ferreiras aren't negligent, but unavoidable smells etc bothering neighbors. Presenting an “unreasonable deterrent to the normal growth of the area.”

2. Holding: Pig farm is a nuisance despite best efforts of owners, b/c doesn't comply w/ standard uses of land. Permanent injunction granted, giving Ferreiras reasonable time to dispose of or move their stuff. 

3. Upshot:

1. Even though not negligent, they have to move without compensation. Why? Done under police power, as nuisance, not under takings power.  

2. Not a big deal justice-wise b/c land has gone up enormously in worth since purchase. They don't have damages, b/c they can sell for much, much more than they bought it for

3. In Ferreira, Spur Industries and maybe even Boomer, no reasonable expectations that community will stay exactly the same. Would be clear that Phoenix and Boston were growing quickly, and you were going to be taken over. No legitimate expectation that you can keep running piggery. 

9. Spur Industries v. Del E. Webb Development Co. (AZ 1972)

1. Facts: Del Webb, developer of retirement communities, builds community in area out in country near Pheoniz. Well-run cattle feeding operation next door. Webb gets complaints early on, but keeps selling in direction of Spur Industries until plots impossible to sell b/c of smell. Finally sues saying many plots of land unsellable b/c of Spur. 

2. Issue: 

1. were Webb the only party injured, he would be barred from relief on doctrine of “coming to the nuisance” (5). 

2. Also, if Spur Industries had built on outskirts of city, would have to bear cost of abating nuisance to cope w/ people locating in normal growth pattern. 

3. BUT – here, Spur is way out in desert, and nuisance is disturbing not only Webb, but all the people Webb encouraged to buy in area. Spur had reasonable expectation, and retirees have reasonable expectation. 

3. Holding: 

1. Having brought people to the nuisance to the foreseeable detriment of Spur, Webb  must indemnify Spur for reasonable cost of moving or shutting down.

2. This relief is limited to a case in which developer has, with foreseeability, brought into previously agricultural area a population making necessary the granting of injunction against a lawful business. (6)

3. Can't issue injunction to tear houses down, even though company knowingly and maybe dishonestly kept building even in what it knew was bad situation. 

4. Upshot:

1. basically, Webb created the nuisance and must pay. Different from Pendolay b/c there no villain like Webb, no one big developer, just individuals who happened to move in. 

2. Spur Industries would have had to move anyway, like piggery, but they get compensated b/c Webb speeds up process w/ his callousness. 

3. Like Pendolay, can sell land for much more than paid. 

4. DAMAGES – pay for what Spur Industries owns that can't move, what will cost to get new land, moving expenses. 

3. Easements

1. Generally

1. Easement: non-possessory interest entitling the owner thereof to a limited use or enjoyment to land s/he doesn't own. Interest in land that is irrevocable and freely transferable in cxn with the dominant tenement. 

1. This is incorporeal heriditment (intangible property right that can be inherited, doesn't die w/ person) 

2. incorporeal: intangible, like the right to build an apartment building on a piece of land. [v. corporeal: tangible, like land]

2. Appurtenant 

1. attached to and for benefit of dominant tenement, burdening servient tenement. Runs with the land/for benefit of the land. 

3. In gross

1. not appurtenant (attached) to a dominant tenement – occurs when person has an easement but doesn't own land in the area

4. Affirmative and Negative Easements

1. affirmative: servient tenement must allow dominant tenement to do X

2. negative: servient tenement is barred from doing something for the benefit of the dominant tenement (i.e. easement of light and air – you can't build)

5. Acquisition of Easement

1. in writing

2. express grant

3. implied grant

4. by prescription: basically adverse possession, only based on use not possession

5. open and notorious use without attempt at concealment

6. hostile use under claim of right

7. continuous use for the statutory period.

8. uninterrupted and exclusive use: mere protest is not considered to interrupt use.

6.  elements of an easement (From In Re Ellenborough)

1. there must be a dominant tenement.

2. the easement must accommodate the dominant tenement.

3. dominant and servient owners must be different parties.

4. right claimed by easement must be capable of forming subject matter of grant.

7. Easement v. Covenant v. Fee Simple

1. compared with covenants, an easement is a grant of an interest in land. while a covenant is a promise respecting the use/nonuse of land. Easement – you own one of the sticks in the bundle of property rights. 

2. compared to fee simple in that with a fee simple the land can be used according to will of owner, with an easement, the use is restricted to the grant.

2. Cottrell v. Nurnberger (WV 1948)

1. Facts: People bought houses in summer colony w/ understanding that one plot was to be used as playground/recreational facility. Idea is that owners of dominant tenements (houses) will be able to use servient tenement (playground) for recreation. 

2. Holding: Statute of Frauds problem -- 

1. “No K for the sale of land, or the lease thereof for more than one year, shall be enforceable unless the K in writing. . . . No estate of inheritance or freehold, or any other interest or term therein of any duration under which the whole or any part of the corpus of the estate may be taken, destroyed or consumed, shall be conveyed except by deed or will.”

2. Parol devises of land are invalid. 

3. You can get around the Statute of Frauds if person who is failing to put something in writing is behaving fraudulently (misrepresenting some fact)

4. i.e. issue in Cottrell of whether commitment to make land into playground is representation of existing fact (land being held as playground) or promise (in the future, will be playground)

5. If were misrepresention, there would be fraud, and court wouldn't invalidate under S of F

3. Recording Acts:

1. All states require that inter vivos land transfers be recorded at official registry. Three types of Recording Acts designed to alter common law rule that, as b/t two competing grantees of same tract of land from common grantor, first grantee in time wins. 

1. Race type: purchaser or lienor who records interest has priority over all unrecorded or subsequently recorded interests in land – i.e. “race to be 1st”

2. grantee can be aware of outstanding unprotected interest, and get fully-protected title if he records first

3. Notice type: purchaser has priority over all prior unrecorded deed/liens of which has neither actual nor constructive notice (basically, good faith)

4. Lack of notice provides protection against all earlier claims. To protect against subsequent claims, needs to record deed. 

5. Also inquiry notice – form of notice arising from any observation that should have provoked investigation

6. Race-notice type: 

7. purchaser w/out notice of prior conveyance will have priority over prior purchaser as long as neither records the deed.  

8. Prior purchaser can regain priority if records before subsequent purchaser.  

2. Torrens registration of title – you bring judicial proceeding, and get official certificate of title. 

1. Alternative to Recording Acts registration, but expensive and so unused. 

4. In re Ellenborough Park (England 1955)

1. Facts: British case in which houses are developed around a square to be left open for the benefit of the community. Owners of dominant tenement (houses) will be able to use square (servient tenement) for recreation. Easement is appurtenant to the houses around the park. 

2. Issue: 

1. This land was used by the state during WWII. Now the “land” gets compensation, and question is whether owner of park gets the money or owner of buildings around it. 

2. Neighborhood's changed, and owner of park wants to build in the land instead of leaving it vacant. 

3. Holding: 


1. The right to use a pleasure ground is an easement. Conveyances of house plots gave purchasers and successors legal easement to use Ellenborough Park as pleasure ground in ways in which normally enjoy

2. easements of “jus spatiandi” (easements of perambulation)

3. Trustees get most of compensation rental, but owners of easements entitled to some portion as well. 

4. Problem:

1. perpetual (most easements are – inherited w/ land. As long as dominant tenement owned by someone, easement will attach to dominant tenement and burden servient tenement

2. granting owners of dominant tenement right to walk around servient tenement doesn't leave much that can be done w/ servient tenement. Can't build house, b/c would interfere with your walking, or plant crops, since you would have right to trample them. 

3. If you do this for a square, the only way you could change square would be for everyone to give up easement, any change impossible. 

4. With corporation, could be majority vote, much easier to alter. Majority of shares will just determine what corporations does.

5. Basically, now, developers don't use easements, b/c having land owned by series of dominant tenements can be very complicated. 

5. Martin v. Music (KY 1953)

1. Facts: Martin wants to build a private sewer which would go under Music's land. Music says OK if Martin puts an intake valve so that music can use it too. So Music winds up with a dominant easement over Martin's servient sewer line. 

2. Issue:  Is Music's easement to attach to the sewer line in gross (personal to Music) or does it appurtain to the land owned by Music?

1. If personally owned by Music, when he sells the land his easement may or may not pass on to the new buyers

2. If it is easement appurtenant, it runs with the land / for the benefit of the land and passes to all new buyers

3. Holding: 

1. Easement is appurtenant, attached to dominant tenement (Martin's land) and when this land is subdivided all three sub-lots get right to connect to sewer line. Easements in gross are very disfavored, easement will never be presumed to be mere personal right when can be construed as appurtenant to an estate. 

2. Dominant estate may be divided, and owner of each part may claim right to enjoy easement if no additional burden placed on servient estate. Here, three houses' use is less than what would have been permitted (factory, hotel) under the terms of the original grant, no not excessive burden. 

6. Boatman v. Lasley (OH 1873)

1. Facts: Logue, who doesn't own any land in area owns private right of way over Boatman's land that he inherited from someone before (Boatman didn't even know). Boatman sells the land to Lasley, and then Logue shows up. 

2. Holding: 

1. an easement in gross is a right personal to grantee, and can't be made assignable or heritable by any words in deed by which granted. 

2. Private right of way in gross can't be transferred. 

3. Upshot:

1. Can't be assignable, b/c what limit can be placed on power of alienation? Could you convey to public at large? There can't be easements in gross, b/c usage could become enormous over the generations (instead of one person walking across, there will be many)

2. Basically, easements in gross can't exist as heriditiments. Granting to a person w/o any limits right to walk across my land, when that person doesn't have land in the neighborhood, all that person gets is a license. This does not amount to a heritable easement, rather just a license during lifetime. 

4. Problem:

1. Railroad wants to build across the country, across many pieces of land. Doesn't want to purchase all the land, all it needs it is an easement. BUT – it doesn't own any land in the neighborhood. 

2. Court says that, oops, this is a good thing, whereas easements in gross to individuals aren't. Also electric company laying lines, gas company. Their usage is minimal, all it wants is right to put wires up. 

7. Geffine v. Thompson (OH 1945)

1. Facts: Geffine has gas pipe running across her land. Her predecessor in title granted permission to the company to lay the lines. She wants gas pipe out.

2. Question: Was the easement capable of transfer from East Ohio Gas Company to another company?

3. Holding: Although individual easements in gross are not heritable (Boatman v. Lasley), they can be heritable “when it appears that grantor did not restrict to a designated person” (3). 

1. Basically easements in gross heritable only with public utilities, railroads, etc, limited to these “newfangled 20th century inventions”. B/c now have useful social purpose, easements in gross allowed in connection with things for which they're needed. 

8. Van Sandt v. Royster (KS 1938)

1. Facts:  Bailey owns all land, and has house on Lot 4 and the rest (Lots 19, 20) are vacant. As whole owner, when public sewer line is built, she runs a private line from her house, across other lots, to the public line on the avenue. Years later, someone buys Lot 19, but doesn't realize there's sewer line running across back yard from Lot 4 (he's attached to main sewer via this line, but doesn't check that before moving into house). 

2. Issue:

1. When owner uses part of own land for benefit of another part, it is a “quasi-easement.” Land benefited is “quasi dominant tenement,” and vice versa. 

3. Holding:  

1. Basically, one person owns property and uses one piece of property for benefit of another piece – quasi easement. If properties are then split, we will look to two things to determine whether quasi easement turns into real easement -- 

2. knowledge of the parties  -- he should have known, apparent condition

3. necessity -- the greater the necessity, more likely court is to make easement part of the conveyance.

4. Court doesn't always grant, but likely to when it would be unfair or unreasonable to stop. In order to find an easement by implied reservation the easement must be necessary. 

5. This is easement by prescription.

9. Estate of Waggoner v. Gleghorn (TX 1964)

1. Facts: One guy's land is totally surrounded by another. Can usually get out through river, but sometimes it's flooded. Tries to call his right of egress “easement by necessity” under a TX statute. 

2. Holding:  

1. Right of way be necessity is one that is implied.  Or rather that parties intended to create an easement, but forgot.

2.  Since we have no evidence that this land was ever owned all at once, we cannot imply that when it was split up, there was an implied right of way.

3. Rule:

1. easy to imply easement if land started together and then was doled out – i.e. in Van Sandt, easement arises out of granting of the land.

2. Necessity alone does not give rise to an “easement of necessity”

10. Maiorello v. Arlotta (PA 1950)

1. Facts: plots A and B were once owned by one person, but we do not know who granted/conveyed property to whom (the construction preference).  B claims an implied right of necessity of light and air when A expands building and puts up a concrete wall three inches from her window.

2. Holding:

1. Not going to imply easement when can't see who granted property (conveyed) to whom, so don't know in whose favor implication should take place.

2. Easements of light and air will not be implied “by necessity” if building a skylight can do the trick.

3. Basically, courts don't like implied “light and air” easements. Not as necessary as sewers, and while sewer pipes do not impose externalities on the owner of the servient tenement, light and air will prevent a building expansion and be a burden.

3. Rule:


1. intention of parties

2. importance/necessity of easement

3. how much of a restriction it places on the servient tenement 

11. Parker v. Foote (NY 1838)

1. Facts: In 19th century England, common law was that one could have prescriptive easement of light, air, and view. If I have nice house overlooking river, and your land between my house and river, and I've enjoyed this for a long period of time, I get an easement by prescription to continue enjoying the light and air. “Doctrine of ancient lights.”

2. Holding: Prescriptive easements of light, air, and view are inconsistent w/ the growth that we want to promote in NYS. We can't stop people from building big buildings just because you have little building – better get it in a grant

3. Rule: basically any easement you can get in grant you can get in prescription  BUT no doctrine of ancient light in US. Easements of light and air cannot be prescriptive.

12. Dartwell v. Bidwell (ME 1916)

1. Facts: You can get most easements by prescription. How can owner of servient tenement stop the dominant tenement's use of the property from leading to an easement by prescription?

2. Holding: Physical intrusion by true owner onto the land being used will stop the statute of limitations that is running towards an easement by prescription. (a lawsuit will also work). 

3. Rule: 

1. anything which disproves acquiescence rebuts the presumption of a grant. It interrupts the inchoate easement. If acquiescence is consent by silence, to break silence affords evidence of non-acquiescence. 

2. owner doesn't have to stand in the way physically. You could bring lawsuit against trespasser, or send a letter saying “I object to your use, please stop”. 

3. NOTE – with adverse possession, a letter wouldn't work. You have to physically intrude on trespasser's use. 

13. Romans v. Nadler (MN 1944)

1. Facts: Person's house was built in wrong place and garage is on neighbor's property. Also, eaves hang over neighbor's property, and they drip on neighbor's property when it rains. Every spring and fall, he puts up ladder on neighbor's property to change storm windows, and every 6 years puts ladders up to paint his house. Has to have ladders on neighbor's property to reach, since house is right at property line

2. Question: Has he acquired easement by prescription to put these ladders up?

3. Holding:

1. He has an easement to keep the garage there and to drip on neighbor's property, but no easement to put ladders up to paint and change windows. 

2. Probably court assumes that eventually the neighbor will get sick of looking at awful paint job and permit them to paint.

3. But this is bad ruling – in meantime, can't paint house, and can't open windows.

4. Covenants and Equitable Servitudes

1. Covenants generally:

1. a covenant is a promise respecting the use of land (as opposed to easement which is a grant of an interest in land). Nonpossessory interest in land – a contract between landowners to do something (affirmative covenant) or to refrain from doing something (restrictive covenant) with relation to land. 

2. Basically anything can be a covenant, while only some restrictions can be easements – idea involves partial use of another's land, usually only small strip (i.e. easement of way, right to walk along defined path)

3. Differs from equitable servitude b/c can only run w/ the land if it is “touching and concerning the land,” and there is privity. Person who is bound by covenant does not need to have knowledge of the covenant when they acquire the property

4. Much easier to destroy than easement; if area conditions change so that covenant no longer reasonable won't be enforced. If it “runs with the land,” can be enforcer by successor in interest. If not, it is a personal covenant not running with the land. 

1. the tract of land subject to the promise is burdened with the covenant (this is land owned by covenantor)

2. the other tract of land is benefited by the covenant (this is covenantee)

5. Running with the land (Spencer's Case; Neponsit)

1. intent by the parties to the covenant that it bind successors in interest (normally expressed in covenant)

2. “touches or concerns” land in question 

3. privity of estate

6. Enforcing the Burden

1. Compel successor of covenantor to obey restrictions on land/damages. Complainant is original covenantee. 

2. requires horizontal privity: 

3. restriction created simultaneously w/ the conveyance of an interest in restricted or benefited land (i.e. conveyance of real property interests (can't be just that I want to keep you from painting house white, and we enter into deal)

4. requires exact vertical privity:  

5. privity b/t covenantor and his successors or heirs

6. essential that successor to covenantor have acquired same interest in property that original covenantor had

7. Enforcing the Benefit

1. compel covenantor to obey restrictions / pay damages

2. complainant must be successor in interest of covenantee

3. no horizontal privity necessary

4. C (successor to covenantee) can sue B (original covenantor) even though A and B entered into covenant w/out any transaction of land

5. requires some vertical privity

6. sufficient that successor to covenantee have acquired some interest in land from covenantee

7. [Note: vertical privity usually easy, but hard in cases of subtenacy. If tenant has assigned all interest in premises to 3rd party, assignment as opposed to sublease will be found. If no, no]

8. Enforcing the Benefit and the Burden

1. Compel successor to covenantor to obey restrictions; complainant is successor to covenantee. 

2. Horizontal privity required. 

3. Exact vertical privity required on covenantor side. 

9. Covenant in Gross:

1. someone not owning land in affected area tries to enforce covenant's restrictions against land owner there (i.e., grantor of land who moved away).

2. most courts say covenant can't be enforced by covenantee who does not own land that will be benefited by its enforcement.  But see Van Sant v. Rose where interest was assigned with the conveyance of land (Note). 

2. Spencer's Case (England 1583, handout)

1. Facts: covenant to build a brick wall on property than was rented or leased

2. Issue: touch and concern the land v. collateral to the land

3. Holding: Covenant does not bind successors to covenantor. 

1. To enforce burden of covenant it must “run with the land”

2. A covenant relating to something that is not in being at the time of the demise will not bind successors in interest b/c it is vodoesn't run with the land

3. “the law will not annex the covenant to a thing which hath no being”

4. basically, Court is trying to come up w/ notion of intent, but hard in 16th century. 

4. Upshot: Three categories

1. act to be done involves the thing that was granted.  

2. if I sell you a house, and you covenant to keep house in repair and then you rent house to someone else, this covenant touches and concerns the land

3. act to be done has nothing to do with the land

4.  covenant to build a wall on other property 20 miles away.  This is personal b/c it does not touch or concern, so doesn't run w/ land. 

5. In between

6. covenantor agrees to build an improvement or add something to whatever is being sold or leased (i.e. a wall).  This depends then on the intentions of the parties; under Spencer will have to say specifically that will extend to assigns. 

3. Miller v. Clary (NY 1913)

1. Facts: Stream w/ dam and water wheel. Easement for Person A to go in and get power from water wheel for his own land. Person B who has wheel makes covenant that he will maintain shaft along which power will be transmitted, making the power that Person A is coming in to get. 

1. Why not two easements? B/c an easement is an interest in land (right to walk to wheel); covenant is a K b/t landowners to do something (maintain shaft) or refrain from doing something. 

2. Holding:  

1. an affirmative covenant (i.e. to maintain shaft) does not run w/ the land b/c doesn't touch and concern, and therefore can't be enforced against a subsequent owner of the servient estate. Why? Compels covenantor not merely to some restriction in use of property, but rather to do act thereon for benefit of owner of dominant estate (3). Would compel all succeeding owners to forever continue this action.

2. A negative covenant does touch and concern, therefore runs w/ land if there in intention and privity of estate. 

4. Neponsit Property Owners Assn v. Emigrant Savings Bank (NY 1938)

1. Facts: Easement allowing use of common facilities in subdivision. Covenant to pay money in return for maintenance of these common facilities. 

2. Issue: 

1. clearly covenant to pay $ is affirmative, and under Clary wouldn't run w/ land. But it would be unfair to have people living there initially paying, and you move in and enjoy facilities but don't pay. 

3. Holding: 

1. Touches and concerns the land, b/c with conveyance the grantee acquired title not only to particular home lot but also easement to roads, beaches, parks in the same tract. Does run w/ the land. 

4. Upshot: provides modern formulation of “intent” requirement begin in Spencer

5. Nicholson v. 300 Broadway Realty Corp (NY 1959)

1. Facts: covenant to provide steam heat to adjoining building (exactly like Miller v. Clary)

2. Holding: 

1. Affirmative covenant to provide heat through pipes adequately touches or concerns the land and thus runs with it. Why?  Language of agreement binds the assigns, so parties clearly intended that it run w/ the land. 

3. Upshot:

1. Seems like basically overrules Miller v. Clary 

2. Concurring Van Boorheis distinguishes the two by saying that here, supply heat runs w/ land for so long as both buildings remain standing – time limited, whereas agreement in Miller not necessarily. 

6. 165 Broadway Building v. City Investing Co (2d Cir. 1941)

1. Facts: Covenant is agreement b/t public transit and store owners to have exit to store from subway. Then early 1930s – city condemned elevated line along 6th, and undertook construction of subway. 

1. Question is whether the city will pay store just compensation for taking – and to whom does money get returned? Successor of corporation that paid money over 20 years before, but no longer owns in the area, or owner of building who bought building from the original covenanting corp. (if runs w/ land, goes to owner; if doesn't, to corporation)

2. Holding:

1. this is affirmative covenant, so under Clary shouldn't run, but Clark thinks only intent matters

2. Clark concludes that whole money issue is to reconstruct hole in the wall, and since intended to repair the building, touches and concerns and should go to owner of building

3. Upshot after 165 Broadway

1. Covenant runs with land if parties intend it to, and there is privity of estate

2. touches and concerns is secondary, and if parties intend it is found to touch and concern

3. Basically gets rid of "touching or concerning" requirement b/c the court is clear that all that is needed is intention and privity.

7. Bill Wolf Petroleum Corp. v. Chock Full of Power Gasoline Corp. (NY 1972)

1. Facts: 

1. Person A buys land to open gas station. As part of deal, covenants to buy all gas from one company. 

2. Then Person B buys the land from A. He knows about covenant, but thinks gas company is charging him too much, and wants to switch providers.

2. Question:

1. Does covenant bind the successor in interest or not? I.e., does it run w/ the land. 

3. Holding:

1. Affirmative covenants don't run w/ the land (Clary). 

2. Bill Wolf intended restriction to run w/ land, restrict owner of station, and person knew about it. Privity, etc, all fine. BUT obligation not enforced against subsequent owner b/c court reads K and says not about land, rather about monopoly -- 

3. Holding maybe sui generis b/c trying to do justice on facts of the case – Bill Wolf requirements seem outrageous, so return to Clary after many years and declare not running. 

2. Equitable Servitudes: any restriction or benefit on the land of which landowner has constructive/actual knowledge at point of sale AND it would be equitable to enforce [doesn't require touching/concerning the land]

1. Tulk v. Moxhay (England 1848, handout)

1. Facts: P sold land to D containing Leicester Square and surrounding houses w/ covenant that homeowner will pay for upkeep of square and D will keep the square empty as a pleasure ground. D now wishes to build on the square, even though he had notice of this covenant at purchase.

2. Holding:

1. If an equity is attached to the property by the owner, no one purchasing w/ notice of the equity can stand in a different situation than the party from whom he purchased. (IV-9)

2. This is for several reasons – price would be affected by covenant, and he will have paid less b/c of the restrictions on the land

3. Upshot:

1. The question is not whether the covenant runs w/ the land, but whether a party shall be permitted to use the land in a manner inconsistent w/ the original contract entered into by his vendor and of which he had notice. Answer: NO. 

2. Trustees of Columbia College v. Lynch (NY 1877)

1. Facts: Restriction reserving property exclusively for dwelling houses. Law court already dismissed case, so took it to court of equity. 

2. Issue:

1. real covenant?  No transfer of land attached to the covenant that it will only be used for residential purposes, thus no horizontal privity.

3. Holding:

1. easily enforceable as an equitable servitude.  B/c both owners intended it, and subsequent owners had notice of the restriction.

2. Mutual covenants imposing such restrictions in perpetuity, and by their terms binding heirs and assigns, are in effect grants of reciprocal easement which will pass appurtenant to the premises and be binding on all subsequent grantees w/ notice. 

4. Upshot:

1. Equity court will enforce and compel specific performance in absence of evidence that's there's been change in character of area. 

3. Shade v. O'Keefe (MA 1927)

1. Facts: Person makes deal w/ guy next door not to put grocery store in (trying to keep the business for himself, create monopoly). Restriction just increases dominant land's value by excluding the servient land from free market.

2. Holding:

1. this restriction is designed to restrict competition and goes against public policy.  Court will uphold every equitable servitude, but not if it is based on a covenant that the law does not permit. This is restraint on commerce, not equitable servitude. 

2. Deal does not bind subsequent buyers. 

4. Hercules Powder Co v. Continental Can Co (VA 1955)

1. Facts: DuPont went into business in neighborhood in WWI, left afterwards but wanted to leave manufacturing base in community, so sells plant to Hummel Ross wood pulp factory w/ restriction that DuPont can't build wood pulp factory on land still possesses in area. Hummel Ross then sells to Continental Can, and DuPont in turn sells its land to Hercules Powder, who then wants to use the land for wood pulp contrary to the covenant.

2. Holding: 

1. This is economic restraint, but for the good of the community. Plan of development justifies the restraint on competition (distinction from Shade v. O'Keefe). 

2. In order to prove this, would have to show this was at issue when covenant was made. Basically, have to show this issue of restraining competition for economic development of area (to convince Hummel to come into area, and also to keep enough trees so it's worthwhile) was part of original transaction b/t DuPont and Hummel Ross, and that Hercules Powder knew when bought out original covenantor. 

3. Upshot: Why is it good to restrict number of companies using the trees, while bad to restrain commerce w/ respect to grocery stores?

1. Scheme to bring business in, even if restricts later business, okay. But scheme on part of an existing business, trying to protect self, is not. 

2. Basically, not to enforce this would be to allow buyer to take property at reduced price b/c of restriction and then avoid the restriction that made it cheap to begin with (Tulk v. Moxhay)

3. Equity court will enforce this as equitable, but not something that looks contrary to public policy – okay to have restriction for house to be used only as single family, but not maximum number of children. Look not to formalism, but substance – if really scheme to benefit community, uphold; if really scheme to benefit self, strike down.

5. Petersen v. Beekmere (NJ 1971)

1. Facts:  Creating a subdivision w/ houses around a lake. Series of restrictions that couldn't be enforced as running w/ the land, so would have to be enforced as equitable servitudes. 

2. Holding:

1. Court doesn't enforce b/t in variety of ways not equitable. 

2. Everyone benefits equally from the lake, so they should all pay the same. But some houses didn't have the covenant, so not paying. Equal payment for equal houses = equitable. This scheme is not. 

3. Also:

4. Unclear relationship b/t individuals and the corporation. When you buy property, have to pay membership fee to get into corporation and use facilities. When you move out, you don't get your $100 back. People who leave subdivision and don't get money back would still have some legal relationship to corporation (?)

5. People have to pay in money to corporation running facilities, but this is for-profit rather than not-for-profit, and permitted to spend money on other things rather than facilities

3. Upshot:

1. If you have to enforce subdivision agreements as equitable servitudes, the way the charges are apportioned among individual property owners has to be equitable

4. Courts should be uncomfortable enforcing servitude if their purpose is for advancement of private greed. Basically, to be effective and enforceable scheme must be

1. Universal, the restrictions applying to all lots of like character brought w/in the scheme

2. Reciprocal, the restrictions constitutions a benefit to all lots involved which are subject to the burden imposed.

3. reasonably uniform as to the restrictions imposed they need not be identical, but any variations must not create an inequitable burden or benefit.

6. Harrod v. Rigelhaupt (MA 1973)

1. Facts: Cape Cod case in which person wants to build up house in violation of covenant made by developer by way of zoning (basically, Wellfleet didn't have zoning at the time, developer substituted own plan in order to preserve views of everyone who bought property in subdivision)

2. Holding: Person who bought had notice of the height restriction, in the deed (can be constructive). SO -- equitable, enforceable, enforced.

5. Conditions

1. How to impose a restriction on land?

1. Easement:

1. charge the piece of land we want to restrict, the servient tenement, w/ an easement to benefit dominant tenement

2. no notice requirement for later buyer as long as easement is correct

3. Must be appurtenant to the land, can't be in gross unless talking about public utility. 

2. Covenant

1. if it meets three requirements (privity, intent, touch and concern the land) will run the land

2. again, no notice requirement

3. Equitable Servitude

1. will limit use of restricted land as long as purchaser had notice and as long as restriction is equitable consistent w/ public policy

4. CONDITION 

1. restrict use of land that it be used in particular ways. In event that it isn't used in that way, purchaser loses the land.  

2. Note on the Doctrine of Estates in Land [Estate: right to possession of land during a given period of time]

1. Present Estate: possession to occur at present time

2. Future Estate / Future Interest: possession will occur in the future

3. Fee simple absolute: highest form of estate – estate of infinite duration, including right to possession in present and all points in the future. Fee simple absolute represents all rights that possessor may have in the land. 

1. Present tenant can convey to any other person the fee simple – entire infinite interest in land – by will or inter vivos grant (inter vivos means you disburse while still living, will estate distributed at death). If tenant dies intestate, estate descends to heir

2. at common law, estate in fee simple absolute could ONLY be created by including in grant magic words “to A and his heirs.” “To A” are words of purchase and “to his heirs” are words of limitation. Words of limitation describe extent of estate -- “to his heirs” doesn't describe who gets the estate, but rather shows that full extent of estate now in possession of grantee. 

3. These requirements have been changed by statute, but still (see PA) if you don't sat either “grant” or “convey”, X buyer will only get life estate, since didn't use magic words to grant the fee simple

4. Fee tail: “To A and heirs of his body.” Not of infinite duration, but will terminate either on A's death w/out issue or upon extinction of family line. 

1. Fee tail general: “To A and heirs of his body” -- no distinction male or female, or spouse

2. Fee tail special: “To A and heirs of his body w/ specified spouse” 

3. Fee tail male: “To A and male heirs of his body” 

4. Fee tail female: “To A and female heirs of his body” 

5. Fee tail special male, fee tail special female

6. Doctrine of reversions: if fee tail terminates for want of appropriate surviving heir, estate reverts in fee simple absolute to original grantor and heirs

7. Remainder: if original grant provides person X gets estate on failure of fee tail, that land passes to person X or his heirs by way of remainder [future interest created in a transferee which can become a present possessory estate only on the expiration of a prior estate created in favor of another transferee by the same instrument – i.e. “To A for life, remainder to A's heirs.”]. Remainder could be in fee simple or fee tail. If latter, grantor would eventually get reversion in fee simple absolute. Could also have limited remainder in fee simple to another person.

8. Common recovery: collusive lawsuit b/t tenant in tail and grantee which permits tenant in tail to alienate fee simple once issue was born.

9. Upshot on fee tails:

10. Entailments are intended to keep property in family. When you have a fee tail you can't sell the land, b/c if you don't have an heir the property will revert somewhere else (i.e. cousin) and purchaser would be left w/ nothing. 

11. Fee tails keep land from being used efficiently – ties up land in a family, can't be sold and put to more productive uses. In 15th century England used common recovery to get around this, turn fees tail into fees simple absolute. 

12. Today, they've been abolished by statute in US (IL: all fees tail are now just life estates, and upon death of current tenant will revert . . . )

5. Life estate: A grant “from A to B, for life” will create life estate in B, as will unsuccessful (i.e. wrongly worded) attempt at fee simple absolute or fee tail. 

1. Whose life: If no indication, will be life of B, the grantee. 

2. Pur autre vie: “From A to B, for life of C” -- basically, I want to grant to son-in-law, but want to estate to terminate if daughter predeceases. 

3. If B dies possessed of life estate before C dies, B's heirs would take life estate until C dies. 

4. When it ends, will revert to grantor/heirs, unless grantor created remainder in another. A grantor of a life estate may grant remainder to anyone, except the heirs of the life grantee, b/c this is just a free simple. This is Rule in Shelley's Case. 

5. Rule in Shelley's Case: (overruled by statute in most states, still relevant)

6. Life estate to A, remainder to A's heirs (of A's body) (remainder limited immediately) becomes fee simple or fee tail in A. Why? Basically, can’t force A to give it to his heirs - even though whole point of conveyance to A and heirs was to tie up land. If fee simple, land is immediately alienable by A and not tied up for his lifetime. 

7. “Life estate to A, remainder to B for life, remainder to A's heirs” (remainder limited mediately) means A gets possessory life estate and remainder in fee simple. A doesn't get possessory fee simple, though, until B predeceases him, since B's intervening life estate blocks merger of A's life estate and fee simple remainder. 

8. Why all this? Arose to further alienability of land and feudal rights of overlords. 

9. Doctrine of merger

10. when one person possesses two estates in the same land, the larger estate in terms of duration swallows the smaller one, merging them both into one estate.

11.  but merger cannot take place where there is a vested interest intervening between the person's two estates.

12. Doctrine of worthier title: (also arose to protect feudal benefits, today still in use as rule of construction to interpret inter vivos conveyances of realty, can be defeated by showing of contrary intent)

13. If grantor who is owner in fee simple tries to create life estate, estate tail, or estate for term of years with remainder to grantor's heirs, remainder is void and grantor has reversion. I.e. grant from A “to B for life, remainder in A's heirs” creates life estate in B and reversion in fee simple in A.”

14. basically prefers descent by title to by purchase – ensures that you/your heirs get reversion rather than remainder. 

6. Marital Interests 

1. Generally: 

2. Estates created by operation of law rather than voluntarily, i.e. adverse possession

3. Jure Uxoris

4. husband gets exclusive possession of wife’s real property for the duration of the marriage (rights to all rents and profits), and he gets total control over personal property (can dispose of it permanently)

5. abolished by married women's property acts in 19th century

6. Curtesy right

7. once a child capable of inheriting mother's freeholds born alive, husband has curtesy estate, which gives same power as jure uxoris but past wife's life and for length of his life should she predeceases him. Basically, he has life estate and keeps the property, in contrast to jure uxoris. 

8. Most statutes have eliminated, but many states guarantee husband right to specific share of wife's estate at death in lieu of grant in will

9. dower

10. wife gets nothing in anything of husband’s, until he dies, in which case she gets life estate in 1/3 of all freehold lands that he held at any time during the marriage (any kind of fee is a freehold, a life estate is a freehold; a term of years is a leasehold, leaseholds are personal property)

11. the only way to avoid this is if she signs a deed relinquishing dower in the specific land

12. Married Women's Property Act

13. jure uxoris and curtesy abolished, and in most jxs dower as well

14. ie in NY, whichever spouse lives longest, if there are children, gets 1/3 in fee simple in whatever owned by other spouse at date of death, if there are no children, surviving spouse gets half in fee simple

15. community property: civil law idea in which each spouse manages separate property, husband manages community property subject to accountability to wife for mismanagement. Property can be separate if it is brought to the marriage, community if acquired during marriage, state statutes say how it’s divided upon death or divorce. 

16. Homestead exemption: maximum amount of realty exempted from execution by creditors. Idea is to guarantee homesite to family. BUT – exemptions set long time ago, now so low they're meaningless. 

17. Mechanic's lien: exemption to homestead exemption. Any lien for unpaid debts for repair/construction of homestead must be paid. 

7. Conditional Fees

1. grant upon specific condition, if that condition occurs or stops being satisfied, there’s a reversion or remainder to someone else

2. fee simple determinable: a grant held subject to a condition precedent.  You must do condition before you get the property.

3. Grant of Blackacre while you use it as a library is fee simple determinable, and when you stop using as library it reverts automatically to remainder, without any act

4. fee only exists while the condition exists, when the condition ceases, the fee terminates and remainder or reversion goes to someone else. Might continue forever, but is fee simple determinable b/c only will continue as long as condition precedent to support it exists. During the existence of B's estate, A retains a future interest called a possibility or right or reverter

5. typical language: "so long as", "until", "while", "during"

6. If grantor passes out contingent interest that is void from start under rule against perpetuities, fee simple determinable automatically ends and property reverts to grantor 

7. upon condition subsequent: fee held subject to condition subsequent. Fee continues until conditions occurs, and when condition occurs grantor has right of termination (doesn't stop automatically)

8. Grant of Blackacre until you stop using it as a library. If you stop using it as a library, I have right of entry or power of termination to come in and stop your estate. 

9. If this isn't exercised w/in time of rule of perpetuities, fee simple upon condition subsequent just keeps going on and when statutory period is over fee simple upon condition subsequent just becomes fee simple absolute. 

10. With “upon condition subsequent”, if person who has remainder never acts to end your estate, you continue to have it even though you're not using as a library. Basically, fee simple continues unless divested. 

11. If grantor gave library fee simple upon condition, could be ended with right of entry or power of termination, if this isn't exercised w/in time of rule of perpetuities, fee simple upon condition subsequent just keeps going on and when statutory period is over fee simple upon condition subsequent just becomes fee simple absolute. And if void to start w/, it's fee simple absolute from beginning (doesn't revert to grantor, as opposed to fee simple determinable that is void). 

12. Difference b/t “fee simple determinable” and “upon condition subsequent” -

13. both these situations are contingent -- any contingent future interest is void unless it vests w/in X time (rule of perpetuity). If contingent future interest is void, you see the difference in direction estate goes in. 

8. Rule Against Perpetuities:

1. A future interest, other than a reversionary interest or vested remainder, is void unless on the day of its creation it is certain to vest within 21 years plus lives in being at the creation of the interest plus period of gestation. 

2. Grant to son John for life, remainder to children/heirs when reach 21 creates valid interest even in children unborn at time of grant (it works, b/c even if John dies immediately after conception, kid will be of age w/in John's life + 21 years + period of gestation). 

3. BUT – grant to John for life, remainder to his children for life is void as to the grandchildren b/c could be born more than 21 years and 9 months after John's death. 

3. Wolf v. Hallenbeck (CO 1942)

1. Facts: Grant with clause saying house must be built on property by certain date. “In event house is not built, the title goes back to Hallenback.”

2. Holding:

1. Language looks like fee simple determinable, but court holds to be upon condition subsequent (WHY??). 

2. Since it is condition subsequent, doesn't cause automatic reversion, and H must take some action to make reversion effective. He hasn't exercised right of entry or power of termination w/in statutory 1 year period, so reversion is no longer effective. 

4. Oldfield v. Stoeco Homes (NJ 1958)

1. Facts:  Developer had agreed to build X properties in a year. Turns out to be impossible for no-fault reasons. Language says “Will automatically cause to revert” if Stoeco doesn't build these w/in certain amount of time. This sounds like fee simple determinable. 

2. Holding: Court holds to be upon condition subsequent. Why?

1. Basically, the city doesn't want the land back, they want it filled. Stoeco is doing their job, just more slowly than expected, but not their fault. Doesn't make sense to follow the language, have to look at what real intention was. 

5. Board of Education v. French (NY 1957)

1. Facts:  Lyons gives land to a local public library.  Deed says for public library purposes forever. Logically, it looks like a fee-simple determinable: A grant while they use it as a library and when they cease to use it as such, their estate will come to an end.

2. Holding:  Court holds to be fee simple absolute, ignoring the language of “forever”. Why? 

1. Library has outgrown existing facilities, and moved to much larger plot of land with bigger building. As between some heir of grantor, who never had any expectation of getting this land, and the library, the judge decides that library should get the library. “If the P sells and conveys the premises, the proceeds thereof will be held and used for public library purposes”

2. Basically going w/ intentions of grantor – support library. When library outgrows building, grantor would still want library to be recipient of charity, not in form of specific piece of land, but of proceeds from sale of that land. 

6. Charlotte Park Recreation v. Barringer (NC 1955)

1. Facts:  Land given to Charlotte, NC to be used and maintained as a park and rec center for the use of whites only. “In the event that it is not used for the white race only, land will be reverted to Barringer.” Sounds like “upon condition subsequent.”

2. Holding: fee simple determinable. WHY?

1. Shelley v. Kramer (1946) – SCOTUS holds that judicial enforcement of racial restrictions is state action and unconstitutional. A power of termination is no different – gets enforced, typically by party going into court and bringing lawsuit to enforce. BUT – they still allow homeowners to bring trespass actions to keep people of different races off premises. 

2. SO – if they call it a fee simple determinable, there is no action needed on grantor's part, so no judicial enforcement required and doesn't interfere w/ Shelley Rule. New owners, grantors heirs, just bring trespass action still allowed by Shelley. 

3. Upshot:

1. Also going w/ intention of grantor. He didn't know integration coming up. He probably would have made it fee simple determinable had he known. 

2. In general, courts give some effect to intentions of language of black letter rules. But in the end they will try to achieve good policy rules, and go with what grantor would have wanted over what language says exactly.

7. Cornelius v. Ivins (NJ 1857)

1. Facts: Grant to operate RR track along property.  Is it a conditional estate?

2. Holding: court thinks it is a fee simple condition subsequent (even though the language of the deed seems to intend a fee-simple determinable)

8. Remainders and Executory Interests


1. executory interest/contingent remainders (all executory interests are contingent, subject to rule against perpetuities)


1. OK: B gets life estate, C gets remainder in fee simple, but only if B predeceases him, reversion to A if B doesn't predecease C. 

2. None of these violate rule against perpetuities, since will all occur within lives + 21 years of A, B, and C. 

3. A grants Blackacre to B and heirs while B and heirs uses land for specified purpose. If B fails to maintain, reversion to C and heirs. (B and heirs get fee simple determinable. C has conditional remainder.)

4. This is void b/c won't necessarily est w/in lives in being (of those identified in granting instrument) plus 21 years + period of gestation (9 months). B's heirs could fail to maintain in 200 years. 

2. Basically:

1. BUT – b/c there is a contingent remainder, property can't be sold as fee simple, so in order to keep titles marketable rule against perpetuities came up. It's a policy judgment – question is how long do we let dead hand of past control the present. Longer this takes, longer it will take before land can be sold. 

2. Purpose of these “conditional remainders” is to support children forever. This is bad idea, since it takes property out of circulation forever. So court balance interests of parent (want to make sure offspring supported) and economy (need to have fee simples on market) –and say can do life interest for 1 ½ generations, but not more. 

9. First Universalist Society v. Boland (MA 1892)

1. Facts: Terms of estate stated that would continue as long as real estate was used for specified uses, i.e., as long as used as a church. When it ceases being used as a church, the fee simple determinable automatically comes to an end and property goes to remainder interest. 

2. Holding: Contingent executory interest following fee simple determinable void under rule against perpetuities, vested remainder interest in grantor, so reverts to grantor who then has 10-20 years S of L period to sue to get the land back. 

1. since remainder is not certain to vest, if at all, w/in lives in being + 21 years + 9 months, it is void under rule against perpetuities (here called void for remoteness). So has to revert to grantor. 

3. Upshot:

1. if it were fee upon condition subsequent --

2. B and heirs have contingent power of termination

3. since power of termination might not vest w/in rule against perpetuities, so void

4. but didn't preserve power of termination in grantor – so nothing he can do when church ceases to use land as church. People who could do something are blocked by rule against perpetuities

5. so fee upon condition subsequent here would mature into fee simple. 

10. Circumventing Rule Against Perpetuities

1. Vested remainder in fee simple will vest immediately when deed violates rule against perpetuities

1. If remainder is contingent, it's void, vests immediately back upon reversioner

2. rule against perpetuities ensures that land can be SOLD – voiding remainder

3. if you want to give to remainderman, get around rule against perpetuities by creating a corporation and deeding to B and his heirs (corporation) – but corporation could sell the vested reversion -- 

4. meanwhile, at common law, could never sell vested reversion. This maybe gets around entailment problems?

2. Corporations:

1. You can convey property on your death to a corporation, which will never die. Corporation charged with paying out income to descendants and heirs. You pay one-time estate tax on your death, and then the trust company will never have to pay more tax on the money. Some legislatures have abolished rule against perpetuities as applied to these deposits. 

3. Trusts:

1. Grant to trustee to pay out money on specified terms. 

2. Rule against perpetuities goes back to 1670s, when principal forms of wealth was land. You don't deposit your land in a trust company – you can sell land and deposit money there, or shares of stock (but trustee can sell and reinvest proceeds). 

3. Basically, today, wealthy people can put money into trusts, and no assets are being taken out of marketplace in way that marketplace will suffer – only talking about cash. 

4. So this is okay given original justification for rule against perpetuities. 

4. Upshot:

1. Common law sometimes tries to make sure that “earth controlled by the living” and tried to restrict ability of grantors to control land after death. BUT – Sidgwick's idea that owners should be able to dispose of property as they see fit. 

2. SO – today we deal w/ trusts, corporations, etc. 

6. Termination of Easements, Covenants, and Servitudes

1. Wolff v. Fallon (CA 1955)

1. Facts: P owns land with covenant allowing only a single family house costing min. $4000 will be built. She sued, saying can't use lot profitably for residence since all commercial around her. In lower court got judgment quieting title/declaring restrictions no longer binding, & other owners of residential land in area appeal from judgment. 

2. Issue: Has there been sufficient change in neighborhood since covenant imposed that it should no longer be enforced?

3. D argument:

1. developer knew at time of construction that lot right next to commercially zoned area wouldn't be as valuable. Was meant to be buffer area, absorbing externalities from businesses and shielding rest of residential neighborhood. 

2. Subdivider purposely set up this way so wouldn't be business on Paloma

3. And Wolff knew when she bought property that it was restricted. 

4. P argument:

1. doctrine tells us that covenant will be voided if neighborhood has sufficiently changed if it no longer makes sense to enforce covenant as developer wishes

2. instead, developer would want you to break the covenant – in a sense, you do it for developer

3. basic idea is this isn't the way the developer would do it now

5. Holding: 

1.  Release from restriction granted:

2. due to increased traffic and business use, land would be more effectively used for commercial purposes.

3. use for commercial purposes would not affect adjoining land.

4.  strict enforcement would be oppressive and inequitable.

6. Upshot:

1. all these cases go on question of fact – have things changed enough so that things are clearly different from what developer anticipated?

2. Wolff would have paid less for property b/c border property – Fallon paid more for interior property. Why unfair to subject Wolff to deal she made?

3. If things have so changed that no one could have had these intentions

4. think about intentions at general level – what trying to accomplish with their covenant – and apply intentions to facts as they exist today

5. A covenant running with the land will cease if the neighborhood changes.  In such situations it will be unfair to enforce the covenant.

2. St. Lo Construction Co. v. Koenigsberger (DC Cir. 1949)

1. Facts: in 1942-ish, owner of property in DC tries to get covenant saying can only build single family home on property overturned. He fails, covenant held valid. Then, five years later, he goes ahead and starts building anyway. Neighbor sues for injunction. 

2. Holding: 

1. whether or not conditions have changed is to be judged not from time of covenant, but rather from time that it was judged valid in 1942 

2. basically, if you lose on your first attempt to overturn covenant, you'll never get it again – have to show change since first adjudication

3. Here finds conditions not changed so much since 1942, so covenant enforced. 

3. Dissent:

1. moving from legal enforcement to equitable enforcement, all equity doctrines of clean hands, balancing interests, etc, come into place. Here, P (owns house behind where owner would like to build apartment house) wouldn't be hurt by apartment house. Actually, might benefit since will shield from traffic on CT Ave. On other hand, D is being hurt a lot by restrictions. 

2. on balance of equities, injunction shouldn't be granted – covenant remains in place, but not subject to enforcement in equity. If P wants suit for damages, fine, but no equitable relief. 

3. so profitable to use land for development, that should be allowed to take property from neighbor to do this, and damages will be minimal

3. Ortiz v. Jeter (TX 1972)

1. Facts: Covenant that property must be used for only residential purposes. A number of the restricted lots are used as businesses. D at time of purchase didn't know his lots was under restriction. P also didn't know that lots were in violation of restrictions, but didn't act once he found out b/c wasn't directly affected. Now D wants to build grocery on his land, and P wants to block using the restrictions he just found out about. 

2. Issue: are covenant contract rights or property rights?

1. If K rights, not binding on successors in interest who weren't aware of them

2. if property rights, doesn't matter if you know or not

3. Holding:

1. covenants are property rights, and enforcible even if you didn't initially know

2. restrictions on use of land may become unenforceable b/c the owners of protected lots remained inactive in face of prior violations (4)

3. this is waiver, or abandonment, laches

4. But occurrences on other lots didn't directly affect P, so he didn't waive his rights to the covenant by ignoring violations

5. doctrine of changed conditions limited to cases where the changed circumstances are the result of developments outside the protected area – 

6. Highway 97 has been widened, more traffic (outside area)

7. Lots of individuals have acquired title to lots 73-82, and used for things other than residences – this is “inside protected area”

8. here, conditions would be considered “changed” if Highway 97 was responsible for the difference in neighborhood (i.e. Wolff, where changes in commercial area mean her land no longer fair to restrict)

9. Court doesn't think original development plan frustrated; enforces restriction.

4. Upshot: 



1. Cases are very fact specific --> no clear rules are applied, and the other trier of fact has enormous discretion to decide whether or conditions have changed.

4. Pulos v. James (IN 1973)

1. Facts: Legislature passes a statute allowing agency to evaluate maps and remove restrictions if it believes it inappropriate.

2. Holding: unconstitutional taking

1. Covenants run w/ land, property interests, can't be wiped out administratively (meanwhile, reliance interest that you get from zoning interests (neighbor can't build gas station) can be changed by the zoning board). 

2. only way to destroy covenant running with the land is by changed conditions in the neighborhood, & statute doesn't force admin. agency to show this.

3. Only a court can wipe out a restriction of a covenant running with the land.

3. Upshot:

1. Only way to change covenant: bring an action, or defend an action, based only on changed neighborhood conditions.

2. Equitable Servitude: Will be invalidated with changed conditions, but also with any of the standard equity defenses (i.e. laches)

5. Engel v. Catucci (D.C Cir. 1952)

1. Facts: When developer built houses behind Capital, he put easement on alley lot so people could have access to back of houses, for horses etc.  Each owner of rowhouse has easement appurtenant to their land. B/c alley lot is worthless, owner doesn't pay taxes on it, and one day city condemns it and sells. New owner gets tax deed. 

2. Question: Does tax condemnation destroy the easement?

3. Holding: 

1. No, when the land is sold by the state for taxes due, the easement is not part of the purchase b/c actually belongs to another.

2. Easement is appurtenant to the dominant estate (rowhouses). An easement which lies upon one lot but is appurtenant to another is really part of the latter. It is carved out of the former (3).  

3. Over the years, easement increased value of other lots. Increase in value was something that accessors took account of when assessing those lots, so taxes paid on these lots included taxes paid on the easement. 

4. Since taxes already paid on the easement, easement shouldn't be destroyed when underlying lot is sold for nonpayment of taxes, which shouldn't have existed anyway since land worthless except as passageway. 

6. Crimmins v. Gould (CA 1957)

1. Facts: McCormick Lane is private right of way, easement appurtenant to some of homes along McCormick Lane. One of these owners w/ easement sells land for development, extends McC Lane and connects up to Burns Lane. 

2. Holding:

1. The private road did not become public because of public use since use was intitially permissive and not abusive.

2. Owner of dominant tenement substantially burdens servient tenement by misusing road to orchard.

3. Easement not necessarily destroyed by extra use (Martin v. Music), but if use is so excessive, must restrict it.

4. Appropriate thing to do is restrict owner of dominant tenement to using easement the way it was originally intended to be used.

5. this is excessive use of the easement – actually, use of the easement by people (new homeowners) who have no right to use the easement. 

6. In ordinary course of events, would just prohibit excessive use, or prohibit others who can't use from using it

7. BUT – only way to protect McC Lane from excessive use is to disconnect and put up a barrier

3. Upshot:

1. extinguishing an easement because of excessive use should be done only in extraordinary circumstances where there is no lesser way of protecting easement from excessive use

2. Nelson: If you can't restrict use of easement, only solution to destroy it.  When excessive use and no way to terminate it, the easement may be destroyed.

7. Note on the Termination of Easements, Covenants, and Servitudes

1. Cases read involve termination of restrictions b/c of 

1. change in neighborhood conditions

2. tax sale

3. abuse of easement

2. Other means of terminating/modifying restrictions on land are

1. agreement: restriction on land may cease automatically after specific time or occurrence of predetermined event

2. release: owner of easement or beneficiary of covenant may agree to extinguish restriction w/ or w/o consideration

3. merger: termination of restrictions when owner of dominant estate is also owner of servient estate

4. abandonment: non-use of easement not enough, must show intent (i.e. 40 years of non-use not enough)

5. laches: enforcement of covenants stayed b/c inequitable to enforce after so long (statute of limitations on equitable claims)

6. eminent domain taking: when servient estate taken by gov't, restriction destroyed and gov't must compensate owner

7. compensability of covenants and equitable servitudes?

8. Fixture: Courts will sometimes construe an easement to be appurtenant to a fixture and not to the land upon which the fixture is located. Easement will be destroyed if fixture destroyed. 

V. LEGISLATIVE DETERMINATION OF COMPETING PROPERTY CLAIMS: ENVIRONMENTAL LAW

1. Destruction of Irreparable Resources

1. Pennsylvania Coal Co. v. Mahon (SCOTUS 1922)

1. Facts: Kohler Act of PA forbids the mining coal in such a way as to cause the subsidence of any structure used as a human habitation. Prior to enactment of the statute, the Coal Co. had conveyed surface rights w/ express provision that grantee waived all claims for damages that might arise from mining for coal.

1. Basically, owner of surface has conveyed to owner of mine right to undermine the surface whenever it wants. Now gov't coming back, thinking owner of surface made bad deal, and giving it back. [looks to Nelson like taking property of A and giving to B]

2. Holding: 

1. It is unconstitutional to reverse the agreement between the two parties because it would constitute a taking.

2. “while property may be regulated to a certain extent, if regulation goes too far, it will be recognized as a taking” (p. 4)

3. to make commercially impracticable to mine coal is very nearly same effect as appropriating to destroying it. 

4. legislature saying -- “we like surface owners better than mine owners”. Taking arms-length and not unconscionable deals, and declaring them “unfair”. 

5. in order to justify under police power there must be ‘an average reciprocity of advantage’ as between the owner of the property restricted and the rest of the community; and that here such reciprocity is absent. 

3. Upshot:

1. A strong desire to improve public condition not enough to warrant achieving the desire by shorter cut than the constitutional way of paying for the change. 

4. Dissent (Brandeis):

1. Restriction on use of land can't be imposed unless purpose is to protect the public. But as long as purpose is good, it doesn't matter that some private persons might get gratuitous special benefits (pp. 4-5)

2. restriction must be appropriate means to the public end. 

3. But restriction upon use doesn't become inappropriate as means just b/c it deprives owner of all profitable use, nor it is inappropriate just b/c same end might be effected through power of eminent domain. 

4. Once the police power is exercised to protect the public from detriment and danger, there is no room for considering reciprocity of advantage. 

2. Keystone Bituminous Coal Ass'n v. DeBenedictis (SCOTUS 1987)

1. Facts: Pennsylvania Subsidence Act requires 30% of coal beneath certain structures be kept in place for surface support. Does Penn Coal control? 

2. Holding: No taking found – regulation is fine. 

1. public purpose for Act

2. no showing of diminution in land value from Act

3. didn't work unconstitutional taking 

4. public interests in legislation adequate to justify impact of Act on coal companies' agreements w/ private surface owners. 

3. Upshot: What's the difference b/t this and Penn Coal?

1. “unlike the Kohler Act, PA legislature specifically found important public interests involved” (p. 10) -- “legislature acted to arrest what it perceives to be threat to common welfare”

2. No indicia of legislation enacted to protect private purpose – (p. 11)

3. not private benefit statute, since also applies when surface owned by owner of coal

4. statute not motivated to protected individual homeowners, which is why insurance program not enough. Rather, prevent damages from occurring – protect health, environment, and fiscal integrity of area. 

5. safety interest couldn't be accomplished through notice to landowners 

6. environmental concerns w/in  “general welfare,” part of public purpose

7. In Pennsylvania Coal, Holmes cite that desire for social change and improvement is not necessarily enough.  In Keystone, legislation protects environment, economic future and welfare, and that's fine. This legislation is quite broad in its understanding of the scope of the police-power.

8. Different interpretations of property rights at stake:

9. Penn Coal court thought Kohler Act took away all profitable use. Keystone says doesn't make it impossible to continue business, or amount to undue interference in investment. 

10. Reciprocity of advantage

11. While each of us is burdened somewhat, we are benefited by the restrictions placed on others. These restrictions are part of the burden/benefit of common citizenship. 

12. Stronger police power understanding

13. Penn Coal says when regulation too intrusive, it's unconstitutional. Brandeis' dissent says legitimacy determined by purpose, and this is a safety regulation, so it is legitimate (see Berman and Schneider).  The Keystone majority uses Brandeis' very same police-power argument.

14. Basically, as long as legislation serves legitimate public purpose, doesn't matter if some random individuals get badly hurt

4. Rehnquist dissent:

1. “the 5th does not prevent actions that secure reciprocity of advantage . . . but when he surrenders to the public something more that that which is extracted from others, full and just equivalent shall be returned to him” (23)

2. basically, you shouldn't shoulder more than your fair share of burdens of government (23). 

3. R thinks Keystone has claim for a taking. But if they have claim, any zoning ordinance will be a taking – (someone will be on borderline of where zoning changes from business to residential, etc –this person will have undesirable piece of land compared to everyone else)

4. BUT – If reciprocity just means -- “you're hurt more than others, but still get some little bit of advantage” -- almost anything flies 

5. "Broad exception to operation of just compensation clause based on exercise of multifaceted health, welfare, and safety regulations would surely allow gov't much greater authority than we have recognized to impose societal burdens on individual landowners, for nearly every action gov't takes is intended to secure for public an extra measure of health, safety, and welfare.”

6. Our cases have never allowed nuisance exception to allow complete extinguishment of value of property (24). 

3. Penn Central Transportation Co. v. City of New York (SCOTUS 1978)

1. Facts: New York City decided everyone in the city would be better off if we started preserving our historical buildings.  Justified by very broad understanding of the police-power: general beauty, instilling civic pride, tourism, business and industry, education, pleasure and welfare. Forbids Penn Central, owner of Grand Central, from building a tower on top of current building.

2. Penn Central Factors for deciding if there's been a taking (13)

1. Economic impact of regulation on the claimant

2. extent to which regulation has interfered with reasonable, investment-backed expectations

3. character of the gov't action 

4. basically, legitimacy of public purpose

5. (i.e. taking easier to find when physical invasion by gov't than when interference arises from public program adjusting economic life to promote the common good)

3. Analysis under Penn Central Factors

1.  purpose of historic preservation legislation

2. part aesthetic

3. part promotion of economy (tourism, etc)

4. damages suffered by company

5. Court says none at all – can still use building in way they've used it for 65 years. Could use air right nearby under NY transferring statute. 

6. [what if purpose legit, but regulated entity losing lots of money? Penn Central doesn't give us an answer – Nelson says answer according to history of police power is that doesn't matter how much money lost as long as purpose legit]

4. Holding:

1. Owners can't establish taking just by showing air rights taken away

2. landmark laws embodying a comprehensive plan to preserve structures of historic or aesthetic interest are not discriminatory reverse spot zoning

3. that law affected some owners more than others doesn't make a taking

4. law didn't interfere w/ owners realizing reasonable rate of return on investment

5. Upshot:

1. “as long as legislation serves legitimate public purpose, doesn't matter if some random individuals get badly hurt”

2. in order to decide whether someone is “hurt a lot”, have to decide what they own that is being regulated

3. look at entirety of what they own as single unit – basically, divide total possession by what's being taking away – if what's being taken is small fraction of total holdings (Keystone, Penn Central), it's fine

4. at what point does regulation become a taking?

5. If legislature is acting for purposes of health, safety, prevention of nuisance (slaughterhouses in cities), even aesthetics, valid regulation even if impact is to totally destroy value of some piece of land --

6. general applicable ordinance, not @ particular individual's land – ok

7. Test of regulation is whether it's within the scope of polity's police power: is kind of harm done to people “irrelevant”?

8. As result of Keystone and Penn Central – engage in balancing test @ whether good from statute exceeds the harm

6. Landmark issue

1. Basis of argument in quality of life or aesthetics, both of which are consensus determined

2. Can be argued as economic development to promote tourist trade but would limit and make possible to argue for anti-environmental development as long as economically defensible.

3. Allowing preservation to limit property rights based on (consensual notion of) aesthetics broadens “preservation” to permit special treatment on anything the legislature considers beautiful.

4. Narrower reading?

5. Not aesthetics generally, just historical structures?

6. Penn Central protects against market failure to preserve historic landmarks

7. requirement of reasonable return could make some landmarking impossible. 

7. Dissent (Rehnquist):

1. property being subjected to nonconsensual servitude not borne by neighboring or similar properties -- no reciprocity of advantage, since individual building singled out and treated differently from surrounding buildings (21)

2. Benefits that appellees believe will flow from preservation of Grand Central will accrue to all residents of NYC. No reason to think Penn Central will get greater share of benefits (25). 

3. Cost of preservation should be spread out. 

4. NYC has placed affirmative duty on Penn Central to maintain the terminal.

5. This goes beyond “no nuisance” police power and interferes w/ dominion over property. 

4. Lucas v. South Carolina Coastal Council (SCOTUS 1992)

1. Facts: People have bought land, investing in possibility of developing barrier beach. Then gov't decides not safe to build, b/c houses on barrier beach cause erosion and it's washing into ocean, eventually making houses on mainland less safe. So Lucas, who owns the one empty lot on beach, is prohibited from building on it. 

2. Holding (Scalia):

1. When owner of real property has been required to sacrifice all economically beneficial use of property in name of common good, i.e. leave property economically idle, he has suffered a taking (11). 

2. This is because 1. total deprivation of use is almost a physical appropriation, 2. shouldn't happen very often, so gov't can still go on; and 3. heightened risk that property owner being forced into public service under guise of mitigating harm. (10)

3. [Note that Berman v. Parker still good law, so can extinguish all value as long as it compensates – this done through takings power]

4. When state seeks to sustain regulation depriving land of all economically beneficial rights, it can do so only if the proscribed use interests were not part of the title to begin with.

5. i.e. would have to be in “background principles that State's law of property & nuisance already place on land ownership (i.e. regulation is within state's core police-power rights of health and safety) (16). 

6. if use is common among similarly situated owners, lack of common-law prohibition (unless changed conditions, new knowledge( (17). 

3.  Dissents 

1. Blackmun: weighing of public and private interests (24). If public interest strong, even total destruction of property rights doesn't matter. 

2. Stevens: 

3. illogical results since someone who's lost 95% of value gets nothing, but 100% gets everything. 

4.  This totally hampers efforts of local officials dealing w/ environmental etc regulations (35)

5. Real rule should be diminution of value caused by zoning regulation far less likely to constitute a taking if it is part of a comprehensive land-use plan (37). 

4. How do we determine if something's a taking?

1. Possibility 1: ipso facto taking when property left w/o economic use (Lucas)

2. Possibility 2: taking depends on legitimacy of legislation, and how badly owner's expectations are damaged (Penn Central; Keystone)

3. if legislation is illegitimate, doesn't matter @ expectations – it's bad

4. what if legislation is legit, but expectations damaged a lot? (New Orleans hypo) – [we don't have a case that tells us what to do here – by saying that disappointed expectations matter, forces legislature to limit what statutes it passes]

5. Nelson thinks – only look at purpose of the legislation

6. New Orleans hypo – even if destroys all value of land and people have legit expectations, public purpose so strong it justifies. 

7. Not just paternalism – If people rebuild, they won't be the one to drown in the flood – it will be next generation, or some police officer. Not just a rational judgment for themselves, also condemning others. 

8. In Lucas, meanwhile, if gov't could show that building one more house would cause serious beach erosion in next hurricane, okay. But if all houses are contributing equally to possible beach erosion in future, it is unfair to say to the person who hasn't build yet than he can't build b/c will increase by 1% chance of erosion. 

9. Problem with Lucas is dumb rule – total destruction isn't the issue. Rather, question is whether you're forcing one individual to make sacrifices that others don't make, and whether this disparate impact is true public necessity. 

10. Basically, protect capitalist marketplace and individual interests connected to property rights. When gov't can do whatever w/out regard, not okay, but shouldn't say can't ever do X. 

5. Palazzolo v. Rhode Island (SCOTUS 2001)

1. Facts: Guy bought land, some which was subject to tidal flooding and designated by state as “limited development.” He now wants damages for inverse condemnation.  Question: is this a taking of his land w/o comp?

2. Holding: 

1. P's acquisition of land after regulation's effective date doesn't bar takings claim – future generations have right to challenge unreasonable limitations 

2. Fails under Lucas test b/c still has some value on portion of land that's not designated as “limited development.”

3. Under more general Penn Central test, no reasonable investment-backed expectations. 

3. Upshot:

1. the guy speculated on the land, as Scalia says in concurrence -- people do things like this in the market all the time. Invest, lose money, invest, gain $

2. If we're talking about salt marsh, and people invested on speculative basis that maybe there would be houses there someday, that's too bad for them

3. Lucas is different b/c everyone else had already built – he had every reason to think he would be allowed to build as well.

4. Scalia concurrence:

1. government as thief? O'C's idea is that to allow him to develop would be to grant him a windfall – but here gov't gets a windfall. Not okay. 

5. Stevens concurrence (view Nelson likes)

1. Only person entitled to compensation for inverse condemnation by regulation is person who owned the property at time of regulation

2. if regulation unlawful, even someone who took w/ knowledge can go to court and get enforcement enjoined (subject to clean hands, laches, and other rules in equity). But as matter of principle, whoever owns land restricted by unconstitutional ordinance can bring equity claim

3. in instant case, if this were a taking, his predecessor in interest would be the one compensated. You shouldn't get compensated for regulatory taking when it occurred before you got property (19)

4. investment backed expectations diminish rapidly w/ changes of ownership (26). 

6. State ex rel. Thornton v. Hay (OR 1969)

1. Facts: Owners of beach hotel want to fence in dry sand area of beach directly in front of their hotel. 

2. Holding: 

1. dry sand area is open to public according to long-standing use and custom

2. court offers various explanations for this --

3. easement for public recreational use created by uninterrupted use under claim of right, w/o consent of owner 

4. this may be wrong – private property often used by public in customary way – it's called trespass

5. but basic upshot is custom 

6. ancient

7. exercised w/out interruption

8. peaceable and free from dispute

9. reasonable

10. certainty

11. obligatory (not up to discretion of each landowner)

12. not repugnant or inconsistent w/ other customs or laws

13. and knowledge of this custom would be presumed by those buying land 

7. Note on Federal Legislation on Environmental Protection

1. Cases all deal w/ state and local efforts to protect environment, but main regulatory efforts are actually federal 

1. Clean Air Act

2. Clean Water Act

3. National Environmental Policy Act

2. These regulations have introduced new elements in law

1. technology-forcing: authorizes government to set environmental quality standards that cannot be met through the use of current technology and then to enforce the standards so as to compel the development of better technology.

2. SCOTUS upheld closure of factories after new technology failed to materialize in Union Electric Co v. EPA. 

3. SCOTUS also upheld restriction on use of cars in South Terminal Co. v. EPA, even though restrictions didn't improve air quality.

4. Questions: do these regulations impose entire cost of clean-ups on some people? Can they continue after Nollan and Lucas?

5. Environmental impact statement: no major project can be built without an EIS, which takes the form of a massive study of the project's effects on results in an expensive book-length or even multi-volume study that takes years to produce and expense of EIS could kill project. 

6. Note that whatever EIS reveals, person can still do project. Purpose of EIS is to provide public w/ info and mobilize public opinion. 

7. Apart from delay, expense, and consciousness-raising, EIS no impact, 

8. Questions: should EIS evaluate psychological as well as physical impact of proposed project? SCOTUS ruled no in Metropolitan Edison Co. v. People Against Nuclear Energy – EIS adequate w/o reference to psychological health or community well-being. 

VI. LEGISLATIVE REGULATION OF COMPETING PROPRIETARY CLAIMS: ZONING

1. The Public Purpose Requirement

1. Village of Euclid v. Ambler Realty (SCOTUS 1926)

1. Facts: Plaintiff, a corporate developer with land wanted to use it for industry, but the land was zoned for residential use.

2. Holding: 

1. zoning ordinance must be clearly arbitrary and unreasonable and w/o substantial relation to public health, safety or morals b/f it will be declared unconstitutional (9)

2. Ordinance is okay in that it enhanced operation of civil services by minimizing traffic and noise and protected property expectations of residents. 

3. “A nuisance may simply be a right thing in a wrong place, like a pig in a parlor instead of the barnyard” (6)

4. inclusion of reasonable margin to ensure effective enforcement is fine

5. granting P's request might result in nuisance to residents.  This is all State need show to have legislation upheld, since zoning ordinances presumptively valid.

6. zoning law won't be held invalid just b/c some cases turn out to be innocuous in themselves. Enough that ordinance in general scope and dominant features is valid exercise of authority. (10). 

3. Upshot:  zoning intending to protect health, safety, nuisance presumptively okay

1. Alger: tells us that if the judiciary could decide this on a case-by-case basis, then it's appropriate for legislature to draw lines because it would be more efficient.

2. Euclid: examples of law of nuisance show it makes sense for there to be a clear line drawn.  However, zoning decisions occur the legislature (line not drawn by courts)

2. Nectow v. City of Cambridge (SCOTUS 1928)

1. Facts: A small strip zoned residential to protect other residential people from a nuisance. P now not allowed to build anything but single family homes on land, but not enough space for that. He sues, claiming taking. 

2. Holding: 

1. zoning modification doesn't satisfy necessary substantial relation standard b/t ordinance and permissible objective, the pursuance of general welfare.

2. Boundary lines added nothing to general welfare and thus had nothing to do with police power.

3. districting of P's land in residential area would not promote health, welfare, or safety of inhabitants of city – “inclusion of the locus in question not indispensable to general plan”

4. Also, no practical use can now be made of the land 

3. Upshot:

1. sure, not indispensable – but regulation intended to provide buffer zone, etc. 

2. Prevailing view of Nectow: 

3. boundary lines must be drawn, complaining landowners must make clear showing that the particular lines have been drawn for a discriminatory purpose.

4. Another possible view:

5. If you zone so it's impossible for owner to make any money on it, or use it for any reason, then line will be unconstitutional as to application to that piece of land.

3. Arverne Bay Construction Co. v. Thatcher (NY 1938)

1. Facts: Ordinance saying “residential construction only” became disaster during Depression. It was (for the moment) depriving owners of any useful purpose since no one can afford single-family home.  Plaintiff owned vacant land whose zoning status was changed from unrestricted to residential in 1928, and now wants to build a gas station there.  The existence of an open sewer and an incinerator made it unlikely that any residences would spring up.

2. Holding:

1. An ordinance which permanently so restricts use of property that cannot be used for any reasonable purpose goes beyond regulation to taking. 

2. State says only temporarily restricted, until economy improves, but it's gone on too long. 

3. it is okay to plan for future nuisances but the plan must not be vague in any sense.

3. Problem:

1. Ordinance w/ legit public purpose (protecting residential areas behind Blvd) is struck down b/c, for period of 7 years, owner is deprived of all use. If we had focused on purpose, we would now have section of Brooklyn that would be nicer than it is now

2. Depression starting to end at this point – but anyone holding land for residential development in 1938 has problem – no building taking place, can't do anything w/ land

3. but it isn't the zoning ordinance that's ruining value, it's the economy

4. BUT – came out right under Nelson's theory that nuisance zoning is inappropriate for economic development. Ordinance not about health or safety -- rather about developing the city. 

4. Vernon Park Realty v. City of Mt. Vernon (NY 1954)



1. Facts: Small piece of land in Mt Vernon traditionally used as parking lot for railroad station. Development grew up all around. Shopping center wants to build on the land, and city resists, trying to designate land as DPD (designated parking district).

2. Holding:

1. Unreasonable, arbitrary, and constitutes invasion of property rights (taking). 

2. Gov't's job to provide parking. Now private individual locked into that use. Building shopping area in shopping district is not a nuisance, not safety or health – can't use Euclid factors to justify ordinance

3. No legitimate public purpose for ordinance: asking individual to use his property to fulfill purpose that ought to be public task

4. Also, this is spot zoning: Not general legislation, but rather special, almost semi-private legislation

5. Purchase of property w/ knowledge of restriction doesn't bar owner from challenging. 

3. Upshot (Nelsonian idea of zoning is Rehnquist)

1. Doesn't destroy all value, so not Lucas kind of case. Rather, you argue that it doesn't serve legitimate police power purpose

2. i.e. Palazzolo – minimum 3-4 million valuation on property being reduced to $200,000 – even if it's ok given no expectations, Lucas reasoning dumb. 

3.  Keystone p. 23 -- “reciprocity of advantage” is designed to prevent the public from loading upon one individual more than his just share of the burdens of gov't, something more and different . . .

4. maybe in Lucas, it is wrong that we let everyone else build, and now zeroing in on this one individual who came in later and forbidding him to use land ??

5. But how can you pass any ordinance in this case? In this case, you're talking about 1-2 vacant pieces of property left. People getting more concerned about land – maybe gov't could compensate by paying for it when you are just prohibiting one person from doing something all the neighbors have already done

6. Keystone p. 23 -- “we should hesitate to allow an essentially economic regulation to hide behind the rubric of nuisance

7. Penn Central – we want Grand Central b/c think it will attract tourists

8. Keystone – we want PA's land, b/c think economically better in the long run

4. In Vernon Park:

1. The purpose of this regulation is to develop the economy (keep land for parking) and this is unequal impact (no reciprocity of advantage). 5th Amend forbids forcing one person to pay for collective benefit of stronger economy.

2. Given this, gov't should recognize that it is economic-development regulation, and compensate for it

3. conversely, if gov't wants to impact someone negatively to protect health and safety of community, not a taking

4. i.e. New Orleans hypo – if gov't wants to prohibit storage of gunpowder, or close your slaughterhouse, can do it under police power. 

5. using gov't power to promote economic growth is 20th century concept making for much more expansive use of gov't power -- one thing to say I can't do something to make myself richer that might blow you up; quite another to say I must do something to make you richer

5. Nuisance:

1. common law allowed judiciary to deal w/ one-on-one nuisance claims. In Alger, Shaw says that legislature can do it too for efficiency reasons

2. limiting regulatory power in more powerful way than Lucas would be to empowers courts to look into what legislatures doing w/ regulation

3. when protecting on large scale, we'll permit

4. but when you zero in on individuals, particularly w/ goal of promoting economy, you're going too far

5. taxing the rich is far more efficient way of raising societal wealth than taxing individuals on this random and frequently unfair basis

6. Basically, when it comes to traditional gov't regulation areas like health and safety, gov't is free to regulate. But when it comes to nuisance protection (main area of zoning), when it starts impinging on people's legitimate expectations, zeroing in on individuals rather than protecting community as whole (reciprocity of advantage disappearing)

7. if gov't wants to redistribute, do openly though tax power, not quietly through taking

8. if acting for protective purpose, health/welfare, can do so as long as not consciously redistributing w/ action

5. Rockhill v. Chesterfield Township (NJ 1956)

1. Facts: City tries to zone itself entirely agriculture and residential, reserving industrial uses for later spot zoning.

2. Holding:

1. spot zoning violates notion that zoning is predicated on equal and uniform basis.  Court believed plan's open ended provisions  led to a piecemeal plan alien to principles of comprehensive land use land use

2. It makes for arbitrary and invidious interference w/ the basic right of private property, in no real sense connected to general welfare (6). 

3. court distinguishes between zoning and planning; function of zoning is not to plan, but to protect health and safety.

4. Constitutional uniformity and equality demand that classification be founded in real and not feigned differences related to purposes for zoning

3. Upshot:

1. Spot zoning would allow for racial/other discrimination since decision making process involved is closed and secretive, unlike a comprehensive plan.

2. General zoning better b/c general zoning since goes through political process and involves more participants.

3. also, spot zoning undermines predictability interest inherent to district zoning. Efficient use of land can only be made when individuals plan according to expectations for the future.  No one can plan with spot zoning.

4. Basically, central problem is that Board could do things too much on own behalf – not governed by any general principle, secretive and easily corrupted. 

6. Katobimar Realty Co. v. Webster (NJ 1955)

1. Facts: Plaintiff wants to build shopping center in "light" industrial zone. 

2. Holding: Court holds that there is no relation to public health or safety so as to justify it as a zoning scheme.

1. Zoning regulation must bear rational relation to stated goal – and means selected for fulfillment of policy must be related to the ends (5). 

2. i.e. rational relation b/t regulation and service of general welfare in the area (5)

3. Districts of less restrained use (industrial) always admit uses of more restraint (business). 

3. Brennan dissent:

1. This ordinance isn't new; P's bought land w/ restrictions on it. Reason for zoning is that city wants to improve its tax base w/o bringing in more people to fill schools and w/o impairing essentially residential character of area.  Problem is that there is more land than industry to fill it.  Says it's okay to zone in this manner, even though it's done at the expense of a particular owner.

2. Localities may decide for themselves what zoning best serves local public welfare, subject only to rule of reason forbidding arbitrary and capricious action. This isn't arbitrary, thus fine. 

2. Exclusionary Zoning

1. Village of Belle Terre v. Boraas (SCOTUS 1974)

1. Facts: A Long Island college town has zoning ordinance restricting occupancy of single family homes to “traditional families” or groups of not more than two unrelated individuals. 

2. Question: is this shit constitutional?

3. Holding: Economic and social legislation will be upheld as long as it is rational and bear relation to permissible state objective (basically, legislature, while legislating on economic grounds, can do whatever it wants). 

1. purpose: police power does extend to preserving a quiet sanctuary as per Berman v. Parker (“police power isn't limited to elimination of filth, stench, and unhealthy places” (5)) and there was uniform and equitable application.

2. Expressed rationale is increased traffic, parking, and the importance of family values – permissible state objectives and no endemic rights were violated.

3.  court glances at impact: affects groups of cohabitating unrelated individuals, but this is not a group courts have sought to protect.

4. Dissent:

1. (seems like liberal dream – zone all you want. So why do most liberal justices dissent?)

2. ordinance interferes w/ freedom of association and right to live w/ who you want and establish own idea of “family” -- problem is claiming someone's a nuisance just b/c they're a college student, i.e. Halfway House. 

3. “reaches beyond control of land use or population density, and undertakes to regulate the way people choose to associate w/ each other” (9). 

4. legislation on moral/social grounds disguised as land use. 

2. Moore v. City of East Cleveland (SCOTUS 1977)

1. Facts: E. Cleveland ordinance restricted occupancy of dwelling to single family and recognized “family” only as nuclear family. Plaintiff is living with son, son's son and another grandson whose father is not the son, and is convicted under ordinance. 

2. Holding (Powell): blood relatives have a fundamental constitutional right to live w/ each other in whatever configurations they wish (pp 6-7) (very narrow holding, only solving this one problem)

1. tradition of the extended family is so much part of American life that extended family has constitutional right to live together

2. fundamental right here isn't property, but rather right of family to be together

3. Concurrence (Stevens):

1.  right to use one's property to their own wishes is a fundamental right, and the only time in which the state can regulate the right is in cases of health, safety and welfare or a nuisance to another.

4. Dissent (Stewart): Any line drawn by legislature would leave someone out (24). Let them do what they need to do. 

5. Upshot:

1. Stevens' opinion has much broader application. Powell's is much narrower – although might have application outside of property for recognizing what constitutes a family. 

2. Powell's opinion is the liberal equivalent of Lucas, no overarching principle. 

3. [Lucas bad not b/c decision wrong, but rather b/c ad hoc, knee jerk reaction fixing a problem – i.e. why does 100% get you money, and 99% nothing – reaches desired result w/out thinking @ problem. Better find rules that work & can be tested across wide range of cases]

4. Nelson prefers Stevens:

5. Issue is not what the harm is, but whether gov't has legit purpose in doing what it's doing. If state can demonstrate that legislation has substantial relation to health, safety, welfare (not morals), it has power to enact. If can't demonstrate, regulation unconstitutional. 

6. This “look at what legislature is really doing” – make sure legislation is connected purpose of enacting law – goes against Fletcher. 

7. How do we draw line b/t regulation and non-regulation?

8. If state is protecting safety of community, can compel people to use property in ways consistent w/ promoting health etc. To protect safety of community, can tear down your house to keep fire from spreading. 

9. BUT can't take property for economic development w/o just compensation. Can't use 1 person to make other better off w/out $.  

3. Village of Arlington Heights v. Metropolitan Housing Dev. Corp (SCOTUS 1977)

1. Facts: Proposal to build low income, racially integrated housing in almost completely white community is rejected by board due to zoning only for single-fam. Rejection is challenged as racially discriminatory. 

2. Holding: Official action not unconstitutional under 14th solely b/c of racially disparate impact.  Proof of discriminatory intent or purpose required (unless you can see a pattern like Yick Wo (9)). 

1. this allows statutes w/ reasonable purpose (i.e. protect property values) to stand. Legislation presumptively okay if is within police power despite disparate impact. But if using the statute to exclude blacks, unconstitutional. 

3. Upshot: Arlington Heights says courts examine legis. motives behind law to see if racially discriminatory – i.e. covert intention. If intended to exclude protected group, unconstitutional. If to exclude “excludable” group, okay. This goes against Fletcher v. Peck idea of “no motive inquiry.” [But Shelley says unconstitutional to enforce state covenant prohibiting sale of property to black people]

1. types of groups courts should be most concerned about

2. family integrity

3. religious freedom

4. racial equality

5. Must prove racially discriminatory purpose, not just impact

6. legislative history

7. indirect evidence of hoe the land has customarily been used 

8. departure from ordinary procedures. 

4. Lionshead Lake v. Township of Wayne (NJ 1952)

1. Facts: P challenges Wayne's zoning ordinance fixing min. square footage for houses. 

2. Holding: As long as zoning w/in police power, it's fine. Here, min sq ft requirements were reasonable & non-arbitrary for protection of mental health/adequate living space.

1. Even if main purpose is to prevention erection of shanties which would bring down property values, that's fine as long as valid w/in police power for health, safety, and welfare. 

3. Upshot:

1. Lionshead Lake minimums are very reasonable, actually small. But note b/t Lionshead Lake in 1952 and Mt Laurel in 1983, minimums go up. Starts seeming that minorities & households headed by women are disproportionately affected by min, kept out of suburban 1-family home areas.

5. Southern Burlington County NAACP v. Mt Laurel (NJ 1983)

1. Facts: Minimum zoning requirements discriminate against the poor b/c make the areas unnecessarily expensive. Poor and minorities (in fact, maybe most people) are unable to afford these homes. If you're zoned out of nice areas, you're also zoned out of nice schools and becomes way of perpetuating inequality. NAACP brings suit. 

2. Question: What are the possible solutions to the problem?

1. Say not a valid use of the police power to keep poor out of suburbs

2. But remember Arlington Heights – unless can show intentional discrimination against suspect class, can't say the ordinance is bad. 

3. true that if small, badly maintained houses next to nice houses, property values go down. People coming in don't want to buy next to house that's not “appropriate” for the neighborhood. 

4. What about health/safety? Nuisance?

5. You can say that power to zone is limited. Gov't can impose min. health and safety requirements (adequate electricity, indoor plumbing, min sizes that bear some relationship to mental health). But sizes in these cases – 1 acre lots, large homes – not related to health/safety. 

3. Holding:

1. NJ Supreme Court came down with what it thought to be a pro-integration judgement that each community must take its fair share of low income housing, and if not, they are subject to judicial power.

2. “Regulations that do not allow municipality to take on “fair share” of region's need for low and moderate-income housing conflict w/ general welfare.” “All growth areas in NJ will have to make provisions for such housing.” 

3. Proof of bona fide attempt to provide such housing won't suffice – done on objective basis, municipality has to provide it in fact. 

4. Once municipalities comply w/ Mt Laurel obligation, they can keep their otherwise “exclusionary” low-density zoning (basically, let the poor people in, but you can segregate them)

5. To get this low-income housing built, municipalities can use

6. available state/federal subsidies

7. provide incentives for private developers to “set aside”

4. Problem: basically incoherent case

1. Not clear that these rulings will actually get housing built for poor 

2. developers want to build expensive homes b/c they make more money with those. To force builder to include some less profitable homes is changing expectations – how is this not a taking?

3. Maybe we can't require municipalities to provide low-cost housing 

4. How can a court supervise massive construction of low-cost housing?

5. It's not clear that exclusionary zoning is actually illegal if it doesn't have “impermissible motive” (i.e. Arlington). You can't just say “the poor are a nuisance,” and large sq ft requirements are above health/safety needs, BUT

6. can say smaller lots/houses will lower property values of larger homes

7. zoning is deep structural part of American law. Judges ought to recognize that municipalities have right to do this, and unless they do something clearly wrong (i.e. min size over 1 acre), leave alone. 

6. Hills Development Co v. Township of Bernards (NJ 1986)

1. Facts:  People of NJ went nuts w/ ruling in Mt Laurel. Legislature has listened, and some up w/ “Fair Housing Act.” Plan is admin agency, more responsive to will of public than judges. Agency (Council on Affordable Housing) will run the whole thing, w/ power to define housing regions and their need for low income housing and power to promulgate law to enable municipalities to take their fair share of regional needs. 

1. Once plan is approved, no one can sue municipalities under Mt Laurel. 

2. Real fact: This new plan won't get poor people moving into suburban communities. Someone has to appropriate money to make it happen, and no one will. This occurs during period of rapidly rising land prices that will make it hard for anyone building low-income to get any land at all. 

2. Holding: (the cave-in case)

1. Rich people want to be permitted to enjoy their wealth, and maybe judges shouldn't be trying to interfere with that. Yield to legislature – “we decided Mt Laurel b/c legis was doing nothing, and now they've done something, so fine”

3. Problems:

1. members of administrative agency are appointed by governor --can be politically influenced, and homeless have no political clout.

2. Municipalities will be developing their plans independently, and each will argue for a small "fair share".

3. unless it can be shown by “clear and convincing evidence” that the municipality's determination is wrong, it will be sustained and is not judicially reviewable. 

4. Municipalities can pass off requirements to Newark and Camden if they give $

4. Upshot: maybe it doesn't matter. Mt Laurel was a noble attempt, but doomed to failure, and this takes it right back to where it was before. 

7. Concord Township Appeal (Kit-Mar Building Inc.) (PA 1970)

1. Facts:  Two acre minimum lot size imposed, ostensibly to prevent sewage. Actually keeps out poor, and basically everyone new. 

2. Holding:  Absent some extraordinary justification, a zoning ordinance with minimum lot sizes such as those in this case is completely unreasonable.

1. “Minimum lot sizes that are “a great deal larger than what should be considered as necessary for the building of a home” are exclusionary and not the proper subject of public regulation” (2-3). 

2. Communities must deal with the problems of population growth--"may not refuse to confront the future by adopting zoning regulations that effectively restrict population to near present levels."

3. Dissent:

1. they are holding to min lot size b/c there are a)limited existing roads; b)no guaranteed source of water for proposed new development; c)larger zoning more in character w/ rural tradition of neighborhood; d)limited tax base w/ which to add new services like roads

2. These requirements may be okay w/in police power for health and welfare, given the limitations of area and difficulty of absorbing tons of new people

4. Upshot: an equal protection argument between the suburbs. 

8. Girsh Appeal (PA 1970)

1. Facts: Township failed to zone for apartments. 

2. Holding: Unconstitutional. In refusing to allow apartment development as part of its zoning scheme, appellee has in effect decided to zone out the people who would be able to live in the Township if apartments were available.

1. A zoning ordinance whose primary purpose is to prevent the entrance of newcomers in order to avoid future burdens, economic, and otherwise, upon the administration of public service and facilities cannot be held valid (3)

2. “Zoning is not a tool for gov't to shirk its responsibilities. 

3. Dissent:

1. This zoning is fully compatible w/ existing residential area and limitations of existing roads, etc. High rise apts isn't suitable land use here. 

2. Moreover, this isn't total prohibition of apts, rather just a lack of provision. 

9. Upshot on Economically Exclusionary Zoning [competing readings of Mt Laurel]

1. (narrow) legislation shouldn't shouldn't obstruct normal market forces

1. moving people according to percentage, under this interpretation, would also be beyond power of zoning

2. worrying @ poverty & low-income housing also beyond zoning scope 

2. (medium) moderate-conservative Nelsonian view

1. zoning is about health and safety, and can take into account some amount of nuisance

2. BUT – police power is not open grant to political power. Limited to protecting health and safety and (narrowly) against nuisance. Thus, using police power to create rich enclaves is unconstitutional – if rich want enclaves, have to use market forces rather than public zoning to produce

3. This is Stevens concurrence in Moore – can't use zoning to exclude people you don't want to live with, public power shouldn't be used to accomplish this. This might also be PA cases – Girsh, Kit-Mar

4. Problem: This would make almost all zoning today unconstitutional. Can reach result, but would throw out nearly a century of practice, and would upset lots of expectations of lots of people. 

5. Basically, zoning is actually about keeping others out—enclaves for wealthy, etc. Maybe judges should be more constrained – decide individual cases, and don't try to change structure of society [but if Court had decided Brown like this, we'd be in a different world today]

6. Basically, zoning wouldn't require affirmative action to get in poor people so can continue building for wealthy (Mt Laurel), but can't purposely exclude

3. (broad) liberal view: poverty is a suspect classification

1. poor people are entitled to special protection from the judiciary

2. when find selves victims of discrimination, can turn to judges and get help. Judges will try to make lives more equal, more decent 

3. Problem: this is decent reading of Mt Laurel, but SCOTUS has refused to recognize poverty as suspect classification

4. this would mean Mt Laurel no longer good law – basically, liberal, redistributionist meaning of Mt Laurel has no traction in world today

2. Religion Subunit

1.  Westchester Reform Temple v. Brown (NY 1968)

1. Facts: Temple wants to expand; town tries to block through zoning regulation requiring certain “set aside” amount on sidewalk

2. Holding: 

1. Religious structures cannot be excluded, directly or indirectly, from residential zones.  Factors such as potential traffic hazards, effects on property values and noise and decreased enjoyment of neighboring properties cannot justify exclusion.


2. When impact of legislation is to chill religious freedom (i.e by placing a heavy financial burden on temple) it's void, even if would have upheld otherwise.

3. Upshot:

1. “Religious organizations aren't subject to ordinary regulatory ordinances unless gov't can show compelling need to regulate.” Commercial establishment could be required to build certain distance back, etc. But w/ religious institution, b/c of history of discrimination, need compelling interest”

2. “if impact of regulation is to discriminate against religion, that showing is enough to invalidate the regulation”

3. This is like “negative impact on racial minority” -- once we see impact, we assume bad. But Washington v. Davis rejects this w/ race, saying must show intent, not just impact – and Arlington Heights applies Wash v. Davis to zoning – in order to show discrimination against Af Am, must show intent. 

4. SO – if need intent for race, will be hard to have just “impact” for religion. Would be unfair to have rule saying that Catholics and Jews could just show disparate impact, but Af Am have to show intent

5. Smith v. Oregon (case upholding Oregon's denial of benefits to Nat Am who had used peyote) brings religious discrimination into line w/ Wash v. Davis race discrimination law. Law was general purpose – not intended as discrimination against Nat Am. 

6. Smith: religious institutions subject to general regulatory law. Overrules Westchester Reform Temple

7. Basic idea is incidental effects of gov't programs which may make it more difficult to practice certain religions but have no tendency to coerce individuals into acting contrary to religious beliefs are fine

8. But then religious groups get Religious Freedom Restoration Act

2. City of Boerne v. Flores (SCOTUS 1997)

1. Facts: Historic Catholic church in San Antonio wants to expand, town says no b/c of historic building ordinance. Basic question is whether states can subject religion to same regulations to which they subject everyone else, or whether this is unconstitutional? As matter of fed constitutional law, not clear. 

2. Holding: Congress' attempt to overrule Smith with RFRA held unconstitutional. Impermissible attempt to meddle w/ states. Religion no longer exempt from ordinary legislation, church has to comply w/ zoning ordinance. 

3. Stevens concurrence:

1. “The gov't preference for religion, as opposed to irreligion, is forbidden by the First Amendment” (15). RFRA is “a law respecting the establishment of religion” that violates First Amendment. 

2. According to his idea, States could not give religion special privileges in context of zoning – showing intentional discrimination would be very hard to prove. 

3. Note that long history in NY of unpopular religious groups having difficult building places of worship in areas where they're not wanted. 

4. This is what zoning is about – keeping these people out of the community. Stevens's decision may be right, but would make impossible to build that reform temple. 

5. Assuming that federal constitutional doesn't require States to exempt religion from regulatory laws (this was case under Sherbert, overruled by Smith, reinstated by RFRA, unclear today), may they give religion special privileges as matter of state constitutional law?

4. Upshot:

1. After Boerne, Congress passed Religious Land Use and Institutionalized Persons Act, providing that at least w/ respect to land use and persons in prison and mental institutions, Smith does not apply and religion not subject to ordinary regulatory laws. 

2. Cutter v. Wilkinson (US):  RLUIPA constitutional w/ respect to institutionalized persons, b/c institution in question received federal money, 

3. constitutional w/ institutions receiving federal aid, b/c Congress has right to regulate under Art. I once it pays

4. but didn't rule on constitutionality w/ respect to zoning. Congress doesn't pay municipalities w/ zoning, so would have to be power under 5th Amendment rather than Art I. 

3. Subdivision Controls and Exactions

1. Background:

1. Assumption was that when developer wanted the area, would dedicate the area mapped as street for streets. Developer happy to do this, b/c alternative was to wait for City to pave street, and would have waited a long time and been unable to attract owners. Since land escalating in value, developer would just do it rather than lose money. 

2. Basically, it's always been considered reasonable for municipality to give permission to develop on condition of building streets. 

3. We can also have other requirements – sewers, etc. “If you want building lots too small to maintain own septic system, have to build lines to connect to our (city) sewer system.” Sewers, and power lines, is legitimate for municipality to impose on developer. 

2. Ayres v. City Council of Los Angeles (CA 1949)

1. Facts: Developer objects to requirements imposed by City of LA – for building subdivision in area – 10 foot strip abutting Sepulveda for widening of highway (you're bringing in more traffic, pay for it); area that would be part of 77th Street be dedicated for street use for purpose of preventing traffic hazard w/ increased traffic; 10 foot easement along side of main highway for “planting of shrubs, etc” that will prevent people from building driveways out onto main street. 

2. Holding: Reasonable conditions may be imposed for the dedication of land. This is fine if conditions are payments for what the subdividor wants from the municipality.

3. Dissent: This is eminent domain disguised as police power. Widening of space for larger street clearly gives owner right to compensation. 

3. Jenad v. Village of Scarsdale (NY 1966)

1. Facts: Suburban area building up, and concern about maintaining park space. Requring developers to build parks. For subdivisions too small to support own park, won't require developer to build a park. Rather, $250/per lot so that village can build and maintain park. 

2. Holding: Developers can be made to pay (whatever the market will bear) for purposes of getting permission to developer their land. This is not a tax but a reasonable form of village planning for the general community good. 

3. Dissent: This is actually a tax on newcomers – if it won't deter all, will at least deter poor newcomers b/c can't afford extra park fee. Moreover, number is totally arbitrary – why not make developer pay $5000/house for the park. Finally, no guarantee that the park will even be within reach of the community paying for it – paying for a benefit they're not getting. 

4. Upshot: Jenod is inconsistent w/ Mt Laurel, Girsh – not using zoning to keep newcomers out, but rather raising price for developers so much that will pass it onto consumers and make it impossible for poor to buy there

1. “If the burden cast upon the subdivider is specifically attributable to his activity, then the requirement is permissible . . . if not, it is a forbidden taking without compensation rather than regulation under police power” (8). 

4. Nollan v. CA Coastal Commission (SCOTUS 1987)

1. Facts:  Nollans have a shack on the CA coast. They want to tear it down and build waterfront house. CCCC says you can't do that, b/c we control all building permits on CA coast w/ end of conservation. BUT – we'll give you the permit, if in return, you allow people to walk on your beach (there's a fence blocking house from beach, so wouldn't be in their house). State wants an easement as condition for granting permit. 

2. D argument:

1. bigger house would result in people on road no longer being able to see ocean, realize that it's there, partake in enjoyment. In order to compensate loss of view of ocean, Nollan's had to donate right to walk across the beach. 

3. Holding:

1. this is an exaction that bears no nexus to the purpose for which state requiring the exaction.

2. subdividing land requires that street be built. This is obvious nexis b/t requirement to build street and permission to build subdivision. 

3. also, if subdivision will add traffic, there is nexis b/t permission to build subdivision and requiring you to give money for road widening 

4. When there is no nexis b/t desired project and exaction gov't demanding, gov't cannot legitimately demand that exaction. If CA had required that Nollan's leave viewing area or something like that, maybe there would have been nexis. But since not a legitimate regulation, it is a taking.

4. Dissent: Condition is perfectly rational to preserve net amount of public access to shoreline. Innovative efforts to preserve a natural resource should be encouraged rather than stifled through excessively narrow conception of “rational nexus.”

5. Dolan v. City of Tigard (SCOTUS 1994)

1. Facts:  City makes permission for Dolan's expansion of hardware store and construction of parking lot conditional on 1. the dedication of a portion of her property w/in the 100-year floodplain for a public greenway that will minimize flooding and 2. a pedestrian/bicycle pathway intended to relieve traffic congestion in downtown. 

2. Holding: 

1. it's legit to ask Dolan to deal w/ flood control, but it is required that degree of the exactions demanded by the city's permit conditions bear the required relationship to the projected impact of development

2. p. 9 -- So to require public green area isn't nexis. All they can require is that she not build on it, but making park is out of scope. 

3. Traffic -- city's proposal for dealing w/ added traffic is to build bike path on greenway, so that people will bike rather than drive to new hardware shop (12)

4. Findings that bike path could offset traffic is different than saying it will. To demand extra concession, municipality has to show not merely that exaction might alleviate problem that development is creating, but rather that it will or is likely to alleviate the problem. 

3. Note:

1. Previously (i.e. Norlinger) if court could a)imagine legislative purpose and b) what the legislature is doing would accomplish this goal, court would sustain.

2. Only other requirements would be check cxn with some suspect classification—i.e., religion, family values, race—and if there is disparate impact, ensure no discriminatory purpose behind it. 

3. NEW TEST -- "We think a term such as "rough proportionality” best encapsulates what we hold to be the requirement of the Fifth Amendment.  No precise mathematical calculation is required, but the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development." 

4. Upshot:

1. Dolan won't really reduce exactions that municipalities demand and receive from developers. All it does is increase costs of getting development permits.

2. Demands of Dolan are met by City putting on witness stand expert witness who will testify on necessity of bike path (Can't just say “you need to add onto sewers”. Rather will have to get sewer expert who will say “building will add X to sewers, will burden to Y extent, and developer has to pay”). 

3. All this does is shift burdens of proof. Developers wind up paying for expert, since cities pass cost on. 

4. Modifications of the Comprehensive

1. Moratoriums

1. Tahoe-Sierra Preservation Coun. v. Tahoe Regional Planning Agen. (SCOTUS 2002)

1. Facts: Moratorium on building permits so that agency can come up with building plan. They come up w/ regulation, but it satisfies no one. So everyone sues, and takes years to get final judgment on whether ordinance unconstitutional or not, during which time no one can build on the land.

2. Holding: ordinary delays in drafting of regulation are not takings and do not require just compensation

3. Question:  How do you square this with First Evangelical?

1. Stevens minimizes it -- “we merely hold that where a gov't activity has already worked a taking of all use of property, no subsequent act of the gov't (i.e. decision not to enforce regulation) can relieve of duty to provide compensation for period during which taking effective

2. Basically, if Court holds regulation as unconstitutional taking, damage award reverts back to point when taking occurred and no withdrawal of unconstitutional can deprive property owner of right to remedy for unconstitutional taking during period in which taking in effect

3. BUT – if all we've got is moratorium, and delay due to litigation, that does not constitute unconstitutional taking, and no damage remedy. Idea is that compensation in First Evangelical depends entirely on the holding that it is taking – if we don't wind up thinking it's a taking, no compensation.

4. Upshot: When you see moratorium, can't go into court and claim that moratorium constitutes a taking in and of itself; nor would short period of litigation constitute a taking. 

1. BUT – if you do get regulation held unconstitutional, you do get remedy for that period. 

2. What happens if, at the end of the year, I say you can build subject to certain restrictions? Do you get damages for period of moratorium? Under Tahoe-Sierra, no. I had moratorium for a year, but only to think. At the end of year, I allow you to build under conditions you find acceptable

5. Rule: No just compensation for moratorium, nor during litigation period (most likely). 

1. Regulatory bodies will be afraid to think about imposing new regulations if understand that, during inevitable and uncontrollable process of litigation. Logic of Stevens' position would extend “no damages” no moratorium and litigation period. 

2. Golden v. Planning Board of Ramapo (NY 1972)

1. Facts: Town imposes moratorium on subdivisions as they build roads, sewers, firehouses – stuff for new areas w/ promise that no developer will wait more than 18 years day for services. If developers want to put in services on own, they can do it

1. Very much like Kitmore and Girsh, but smarter. Don't permanently prohibiting newcomers from moving into town, but preventing for foreseeable future with hope that in 18 years, will no longer want to move there

2. Also relates to exactions, which also appear in Kitmore and Girsh

3. This will obviously raise the price for newcomers to come in. Basically, newcomers are paying town for cost of added public services town has to provide – hopefully process will take forever!

2. Holding: When it comes to core matters of safety and health, gov't has the power to regulate, at least as long as regulation isn't totally unreasonable

1. Saying you need time to build a firehouse isn't unreasonable. Not obliged to regulate in most efficient way, but shouldn't be least (i.e. can't say “we'll never build a firehouse”). In interim, can suggest developer do it themselves. 

2. Stevens would probably agree – doesn't go quite do far in Tahoe, b/c that's not core safety, just lake colors

3. As one moves out of core health and safety areas, power to regulate shrinks on a Penn Central balancing test

4. Interest of property owner not to be regulated becomes greater

5. but in core health and safety areas, power to regulate plenary, and just too bad if landowner has to wait 18 years

6. In order for this to work, State has to give developer right to build firehouse himself (unless has really good reason for why can't be trusted)

3. Upshot:

1. Stevens/Nelson: gov't can regulate to protect health, safety, plenary power, common-law nuisances, beyond common-law nuisances to protect against nuisance-like things. So if can show diminution of property values b/c you're maintaining property badly, that's nuisance-like thing we can regulate against. 

2. BUT – poor people (people generally) are not a nuisance

3. HEALTH/SAFETY (kids in wheelchairs in First Evangelical could drown). At this point, doesn't matter that church lost all value. Life is more important. 

4. But – regulation against putting mobile homes in area could be put on scale and weighed (illegitimate purpose? Declining property values?)

5. Idea in Lucas about total destruction of value is ridiculous, given that life definitely more important. 

2. Exceptions and Amendments

1. Jones v. City of Los Angeles (CA 1930)

1. Facts: Mental hospitals have been built, great investment etc. Suddenly LA comes along and says these are areas of single family homes, you must close hospitals immediately. Rationale appears to be reduced property values.

2. Holding: If mental hospitals were a nuisance (i.e. patients were running out naked, posing threat), no question that gov't judicially or legislatively could close hospital immediately. But no nuisance here. Power to zone goes beyond power to protect against nuisance – addresses sound planning to avoid nuisance in future – so if mental hospitals weren't here already, gov't could pass ordinance prohibiting building. But can't destroy already existing investment.

3. Upshot:  zoning ordinances typically can't wipe out non-conforming uses that existed before zoning ordinance passed. They are grandfathered in. 

1. This is basically Penn Central balancing process, years before Penn Central, in which saying regulatory power goes X far, but no further.

2. If hospital owners had bought land and not yet built, maybe okay to prevent, but can't totally destroy non-nuisance existing nuisance

2. City of Los Angeles v. Gage (CA 1954)

1. Facts: Essentially the same case as Jones. Guy running plumbing business, and city comes along and says this neighborhood totally residential, close the business. Gage says – Jones! My business is not a nuisance, although might be nuisance-like by reducing property values, Jones says non-conforming uses must be protected. 

2. Holding:  Not exactly Jones. We're giving you five years to relocate. 

1. When person has conforming structure, using for non-conforming purpose (i.e. Gage, operating business out of residential structure), that person has 5 years to change the use (move the business, rent out property as residence)

2. When someone has non-conforming structure (wooden building, building too small), person has 20 years to bring up to code. 

3. Upshot: Difference b/t Jones and Gage is Gage gives period of time to recoup investment. 

1. hospital which is making people uncomfortable v. immediate destruction of substantial investment ---> ordinance unconstitutional

2. business making noise, lowering values a little v. not excessive loss in value and time to do it ----> ordinance constitutional

3. City created period of time to deal w/ investment-backed expectation. Person has period of time to change, depending on the investment

4. Like Pendolay, where piggery was okay but not anymore. So Court gives reasonable time to liquidate assets, which should be enough time to relocate business and get existing value out of structures. Also in Pendolay, wouldn't suffer at all, b/c stood to make money on land

3. Bartram v. Zoning Commission of Bridgeport (CT 1949)

1. Facts: Guy wants to build shopping center that is outside normal zoning scheme. He is granted exemption, and everyone complains. 

2. Holding: 

1. Zoning has to be done according to a scheme and it can't be “spot zoning” -- i.e. everything residential, and we'll decide case-by-case on the businesses.

2. But – your your plan could be to have central business district, and allow for a few local strip malls. No one's property values are going to be affected, and it is considered desirable to encourage neighborhood stores in outlying districts. 

3. This is fine. 

4. Kuchne v. Town Council of East Hartford (CT 1950)

1. Facts: Zoning board changed one guy's land from residence zoned to business zoned, and again everyone complained. 

2. Holding: Controlling test should be the benefit of the community, not one individual (see Bartram). Here, it was only good for the one guy, and bad for general zoning of community. Also opposed by those nearest and most affected. Not okay. 

3. Variances

1. Parsons v. Board of Zoning Appeals of New Haven (CT 1953)

1. Facts: How do you deal w/ things already on the ground that don't conform to zoning? Does municipality have power to grant variances?

2. Holding: person who wants to use land not in accordance w/ zoning can go to administrative body and ask for a variance if the rule is imposing unnecessary hardship on the person. 

3. Upshot: if granting the variance doesn't present huge challenge to neighborhood (and might even be consistent w/ changes in neighborhood), grant variance to avoid unnecessary hardship. 

2. Sullivan v. Board of Appeals of Belmont (MA 1963)

1. Facts:  

1. person who owns gas station wants to buy more land so that people waiting for gas have more space, exiting gas station safer, and he has spot to park cars while working on it. He argues no one would buy that piece of land adjoining gas station and build house on it – who wants to live next to gas station? Give me a variance. 

2. BUT –  neighbor on other corner objects, arguing zoning set up this way to provide him w/ barrier from commercial areas. Proposal would undermine this basic zoning scheme by extending commercial use to impinge on my property.

2. Holding: variance can't be granted when would undermine original plan of zoning ordinance

1. difference from Parson – original plan could no longer be carried out, b/c neighborhood already full of doctor's offices anyway. 

5. Remedies for Unconstitutional Zoning

1. First English Evangelical Lutheran Church of Glendale v. County of LA (SCOTUS 1987)

1. Facts: Church operated camp in a canyon along banks of creek. Flood destroyed all buildings. In response to flood, LA adopted interim ordinance prohibiting any reconstruction of anything in the canyon (on theory that if something is reconstructed, and flood comes again, someone might die). Church sues and says, if we can't build, value of property totally destroyed. That's a taking.

2. Holding:

1. “Restriction on all further building unconstitutional as a regulation.”

2. A landowner may recover damages for the time before it is finally determined that the regulation constitutes a “taking” -- “temporary takings denying landowner all use of property are not different in kind from permanent” (10). 

3. Landowner who successfully proves that his property has been "taken" by a regulation is entitled to recover damages for the time after the regulation has been passed and when the court declare the ordinance unconstitutional. Government only required to pay damages if it is determined to be a taking.

4. Under Lucas, this would be a taking, since value totally destroyed. 

3. Upshot:

1. This gives regulator (CA) two options

2. don't enforce regulation – let them build

3. or pay just compensation and do it as a taking – takings law indicates they should now pay value of land immediately before state came in and took its action (U.S. v. Miller). So thus, not before the flood, but rather b/t time of flood and regulation that says no one can build on it. 

4. county might avoid conclusion that taking took place by saying that denial of all use insulated as part of State's authority to enact safety regulations (7)

5. Nelson doesn't think that LA should have to pay to enforce ordinance in this case –

6.  Lucas is good law, but if case comes in which ordinance is protecting innocent, disabled campers from death, and municipality doesn't have money to pay compensation and thus won't pass ordinance if Court requires them to do so, Court might hold that this is unconstitutional

7. Dissent (Stevens):

8. The fact that a regulation would have constituted a taking if it stayed in place doesn't mean a taking already occurred in period before it was invalidated 

9. Basically, moratoriums on building (i.e. Tahoe-Sierra) are not takings, b/c they are temporary. 

