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CONSTITUTIONAL LAW OUTLINE

I. Registers of Constitutional Thought – How do we read meaning in Constitution? Does it permit change? 

1. Dred Scott v. Sandford (SCOTUS 1857, p. 229)

1. Facts: Dred Scott sued for his freedom on the basis that he had been transported, by his owner, into areas north of the MO Compromise border “free soil”. His charge was that, since these areas could never hold slaves, he was no longer a slave once in them. 

2. Question: Can a black man, ancestors imported as slaves, become member of the political community formed by Const., with rights, privileges and immunities of a citizen? 

2. Taney Holding (interpret in light of circumstances that produced document)

1. Blacks, even free, can be citizens of a state, but will have no general privileges and immunities b/c not citizens of US under Constitution that “didn't contemplate them” (231). 

1. Distinguished from Indians by status in Constitution. 

1. Art I, Sec. 8.3: Congress has power to . . . regulate Commerce with foreign Nations, and with the Indian tribes. 

2. Art. I, Sec. 2.3 -- Representatives determined . . . by adding to number of free Persons, and excluding Indians not taxed, three fifths of other persons”

3. Indians show that nationality/citizenship not equal to race. Indians “foreign nation,” but “free independent people.” Part of group w/ collective rights gives them right to walk away and join another. 

4. Like subjects of any other foreign gov't they may leave people, be naturalized and made citizens of a State. Without a collective capable of sustaining authority and rights, you can never acquire them as an individual. You need to come from somewhere. 

5. OR—individual rights come first. You must be individual w/ the right to come together and form collective (see notes 8/31)

2. Constitution/Dec of Independence shows framers never contemplated black citizen.

1. Art. I Sec. 9: migration or importation [Slave Importation Clause]

2. Art. IV Sec. 2.3: person held to service in any state shall be delivered up on claim of the party to whom service or labor is due [Fugitive Slave Act]

3. while Indians are mentioned as full human beings, even if separate, blacks are property only to be imported and returned if lost. 

4. “We the people” in Decl – forming collective w/ language? Individuals “are endowed w/ certain unalienable rights” -- seems to show individuals first, and can consent to become political community

5. If collective rights first, fact of collectiveness tells us rights; individual rights malleable. 

6. If individual rights first, there could be limits to what collectivity can do. People get rights from natural law. 

3. Central Gov't Unification History and Naturalization Powers

1. Formation of Union -- South wouldn't have joined if thought Const would make blacks citizens, or “compel to receive them as such from another state,” that would exempt blacks from police regulation underlying slavery.

2. Even if other states disagree, they have no naturalizing power. Const. took naturalizing power from states, everyone guarding themselves from indiscretion, and confined to feds. Feds immediately passed Naturalization Laws limiting to “aliens being free white persons” (238-240). 

3. Constitution granted rights and privileges only to those who were then members of the several States. At that time, blacks considered by everyone, including the North, as property to be bought and sold. Thus not members. 

4. Constitution actually intended as barrier b/t white race (“we the people”) and the property that cannot be included in that line (234). 

2. Constitution sees blacks as property, so feds can interfere only to protect rights of owner (242). Interstate travel can't mean freedom, b/c that's deprive property w/out due process. 

3. MO Compromise is unconstitutional (246)

1. US cannot create colonies where less than full constitutional protections apply. Basically, people of Northwest Territory (IL) have the right to decide for themselves, and US is only holding “until it is in a suitable condition to become a State on equal footing with other States.” (247). 

2. (248) An act of Congress which deprives a citizen of property, merely b/c he came into a particular territory, is not a law. 

3. (Catron concurrence 249) Congress can't prohibit any species of property and maintain equality of rights and privileges b/t citizens. 

4. Is this argument not about substantive due process, but rather about vested rights of property, i.e. Calder v. Bull? BUT (Curtis dissent) you lose your vested right when voluntarily enter into jx that doesn't recognize that property (251). 

3. Curtis dissent: (interpret in light of circumstances today)

1. Constitution didn't block black citizens

1. SC wanted Articles of Con to say “whites”, more states blocked exclusion. If blacks included there, did Constitution block? Free black citizens at time of Constitution, thus included in “we the people”. Constitution written for everyone, thus for them.

2. Not hypocrisy; rather “regard for circumstances”

1. Jefferson thought Africans were equal in the eyes of nature's god, but not possible to free them from slavery if wanted greater good of preservation of the Union.

2. “wherever a necessary regard to circumstances, which no statesman can disregard without producing more good than evil” (244)

1. Statesman is the kind of person than can tolerate evil. This person decides what's going to be good for the “rest of the family”, i.e. the country. 

2. Hypocrisy after all? Utilitarian hypocrisy / logical inconsistency. 

3. Citizenship not dependent on possession of same privileges/immun. 

1. Women and children can't vote or hold office. 

4. Frederick Douglass (interpret text alone)

1. Taney – Constitution didn't intend to include blacks, they “were considered a subordinate and inferior class.” For Taney, Court isn't for justice or injustice; rather, interpret Const. . . . according to its true intent and meaning when it was adopted (231; 242). From reading, he concludes that Jefferson et al would have been hypocrites to write “We hold these truths to be self-evident: that all men are created equal . . .” and hold slaves if they believed that Africans were “men”. Since not hypocrites, didn't intend to include. For Taney, we give the Const the meaning intended “when instrument framed and adopted” 242.

2. Abolitionists (Garrison) largely agreed – thought Constitution was “Covenant with Death and Agreement with Hell,” bound in protection of slavery. 253. 

3. Douglass says that Const should be read as text, not intent/purpose/subjective meaning

1. Const is written instrument full and complete in itself. 

1. Read the words, not the intent. Framers deliberately sat w/ closed doors, so subjective intent not only not apparent but also they meant to keep it from us. Understand general intent (wanted to make Constitution, compact b/t people and gov't, not a joke), and ignore any specific desires not written in the documents.

2. Words of Preamble don't say “we the whites”, say “we the people”. If blacks are people, they are included. 

3. Advantages of written K 

4. accountability. When document formed, we want to know what it means. Getting meaning from document creates “stability of law”.

5. Constitution drafted by many people and ratified by millions. Pinning down substance of “views” impossible, focus on text. 

2. Constitution essentially not about slavery, but anti if anything. 

1. Art I, Sec. 9 actually intended to eliminate slavery. Though that end of importation would be end of industry. 

2. Art IV Sec. 2.3 refers to indentured servants “bound to service”. Clause can't refer to slaves, b/c they don't “owe” anything since can't even form K

3. Art I, Sec. 2.3 actually disempowers the south, encouraging freedom by letting them know that, if freed slaves, would have 2/5 more power. 

3. Law is not an arbitrary enactment with regard to justice, reason, or humanity

1. This is direct response to Taney “we take it as it is”

2. Instead, charity interpretation: When a law is susceptible to two meanings, one innocent and one wicked, we must adopt that of innocent purpose. 

3. When laws are means of oppression, strict construction. Language of the law must be construed strictly in favor of justice and liberty. 

4. This explains why he's willing to offer dubious interpretation of, say, Art IV Sec 2.3. Ambiguity, so aim for innocent rather than evil.

II. JUDICIAL REVIEW

1. Early Context:

1. Ware v. Hylton (SCOTUS 1796, p. 97): Court strikes state law under supremacy clause for first time, establishing power of judicial review of state laws. 

2. Hylton v. United States (SCOTUS 1796, p. 98): C.J. Chase indicates that Court has power to declare law passed by Congress unconstitutional, though he doesn't actually do it. 

3. Chisholm v. Georgia (SCOTUS 1983, p. 98): Court holds that GA liable to suit by private individuals not GA citizens. 

1. 11th Amendment passed in response to Chisholm: The Judicial power of the United States shall not extend to suit against a State by Citizens of another State or country. 

2. Hans v. Louisiana (SCOTUS 1890): 11th Amendment also prohibits suits against a state by one of its own citizens. If you want to sue your state, do so in state court. 

2. Election of 1800

1. 1800 election was a tie – House broke it after much deliberation in favor of Jefferson.  In their last few days in Congress/White House, Federalists tried to pack judiciary to retain some power. Judiciary Act of 1801 was passed – created more judicial posts to be filled with Federalists (midnight judges); ended circuit riding for the SCt.; created justices of the peace. 

2. Republicans come into power. Although new circuit courts had come into being, Repubs repeal 1801 Judiciary Act (Repeal Act) and left circuit court judges unemployed. Judiciary Act 1802 reassigned SCOTUS justices to previous role circuit-riding. Also eliminated SCOTUS 1802 term, making impossible for ex-circuit judges to challenge. 

3. Stuart v. Laird (SCOTUS 1803, p. 104)

1. Facts: P argued that repeal of circuit judgeships unconst b/c once they received commissions, they had life tenure (and thus, judicial independence). Allowing Congress to abolish courts undermined judicial independence. 

2. Holding: “Behavioral acquiescence.” Marshall knew Repeal Act unconst., but knew he couldn't challenge Jefferson. So avoided question, just saying it was fine to transfer case from now-repealed circuit court to a reconstructed circuit court staffed by SCOTUS justices. 

3. Significance: complete capitulation by SCOTUS to Republican hegemony. 

1. Is this surprising? Courts are “relatively independent from politics,” but at time of Marbury, no one knew how powerful they'd be. Hamilton: “the judiciary is weak, and all possible care to protect from other branches.” (107)

4. Marbury v. Madison (SCOTUS 1803, p. 108)

1. Facts: Marbury was appointed as justice of the peace at last minute before Republicans came in, but Marshall (Sec State under Adams) forgot to deliver the commission. Now Marbury wants Court to issue writ of mandamus (order issued by a court to a gov't officer commanding performance of ministerial non-discretionary duty pertaining to their office) directed at new Secretary of State, James Madison. 

1. Marshall in all of this – is it okay that he was Sec State and CJ at same time?  

1. Art 1 Sec. 6.2 – no Senator or Representative shall, during the time for which elected, be appointed to civil office under the authority of the US

2. separates exec and legis, but silent on judiciary, so seems that judiciary actually not included in ban 

3. Why excluded? Judiciary seen as less important, less dangerous. Before judicial review established, job of SCOTUS much less important w/ respect to power to influence important issues. 

2. Questions and Holdings:

1. Does Marbury have a right to the commission?

1. He has a right to the commission; he went through the official appointment process.  President signed it, and then it became his vested right. A failure to deliver the commission is a violation of such a right.  

2. Does Marbury have a remedy?

1. Two possible answers:

2. There are legal rights, and sometimes there is remedy for them and sometimes not. This is natural law approach – rights exist, and lawyers try to figure out whether remedies under our system. Even if no remedy, natural law doesn't disappear. 

3. There cannot be a right w/out a remedy. Formalist approach. Rights are created by the system, remedies created at the same time. 

4. Answer: “it will cease to be a gov't of laws and not of men if the laws furnish no remedy for the violation of a vested legal right”. (111)

5. Distinction b/t  non-reviewable political questions and non-discretionary/ministerial duties. Default is you get a remedy, but . .

6. When it comes to expression of political will (i.e., original nominating of Marbury as officer), President decision not reviewable by Court (when executive actor is “mere organ by which Executive will is communicated” and acting in cases “in which executive possesses constitutional or legal discretion”). (112)

7. When legislature imposes on officer other duties, and when rights of individuals depend on these acts, executive actor is officer of the law and amenable to the law (non-discretionary duties)

8. In this case, the officer at law is not removable by will of President, so holds rights protected by the law and cannot be extinguished by executive authority. Here, Marbury was already appointed and has vested right to the commission, so non-discretionary and breaking law when not delivering it

9. Is this actually right? Fact that Marbury can't take office w/out commission in hand makes seem that his right isn't yet vested, commission necessary to perfect appt. Actually political question?

10. Possible solution political problem would be to say that Marbury didn't get his commission because of technical defect in delivery, but in general political acts of President not in jx of the Court.

3. Is Mandamus appropriate for this sort of violation & can the court issue it?

1. Writ of mandamus appropriate

2. BUT Sec. 13 Judiciary Act 1789, law allowing SCOTUS to issue writ, is unconstitutional. Under Sec. 13, writs of mandamus can't be issued unless SCOTUS has appellate jx over an issue.  Though statutorily, the SCOTUS has appellate jx, Art. III of the constitution gives SCOTUS original jx in cases affecting “public ministers”.  Since the statute granting appellate jx goes against constitution, court can't enforce it and thus can't issue writ. Judiciary has power to do this because . . .

3.  Can't be assumed that any clause in Const. w/out effect (114). [Bit about original jx can't be “surplusage.” Response could be Const.  creating default rule that Congress could change.  Another is that creating a baseline.  Counter is that would impose burdens on Court to allow Congress to grant original jx in other cases (structural idea) – but counter would be stronger if Const. mandated creation of lower courts. Answer is that state courts existed and so cases there for Court to have appellate jx] Marshall’s view of Const. as law rather than framework is essential – very textual holding. 

4. Written Const. must be obeyed exactly as will of people and formation of gov't. [Art. III says original jx, and that's where we'll stay. If Congress can change this, Const. is form w/out substance.] People came together to form this written instrument delineating gov't of limited powers – distinction b/c gov't of limited and unlimited ruined, and people's will lost if the limits don't confine us. So Const. must control any legislative act repugnant to it (115). Authority of people, as expressed in Const., is supreme. Superior, paramount law, unchangeable by ordinary means. 

5. It is the job of Court to say what law is. If law be in conflict w/ Constitution, Court must decide which controls. We cannot be expected to enforce an unconst. law. Const. could not survive without judicial review; legislature could surpass Const. limits by using its acts to change Const. The safety of a written constitution requires that there be a unit to declare acts of law void. Again, this power derives from people through Const.

6. Art III duties. Judicial power extended to “all cases arising under the constitution.” Obviously need to look at it to figure out if they have jx – why can’t judges examine to determine outcome of case? Various parts provide specific rules – e.g. rules of evidence—that courts could not depart from. So clear that Framer thought Const. would bind and govern courts as well as legislature. 

7. Judges oaths. Judges take an oath to uphold the Constitution. Therefore, since the law granting the SCOTUS appellate jurisdiction is unconstitutional, they can't uphold. 

8. Supremacy Clause. Constitution, and laws made in pursuance thereof, are law of the land. Other laws, unconstitutional, cannot be. 

3. Upshot:

1. Established doctrine of judicial review of legislative action and for first time declared act of Congress unconstitutional. 

1. Marshall says that nature of a written Constitution is that the people are ultimately sovereign, having memorializes their will, and their will was to make possible for courts to invalidate legislation on constitutional grounds.   

2. This bifurcates will of people between will at time 1 (adoption of  Const.) and will in time 2 (when they elect the legislature) 

3. (see Hamilton p. 117 – might be anti-majoritarian even as this trumpets will of people, since idea that legislators can “disseminate bad ideas among the people themselves”)

2. Also established judicial review of executive action with political question

1. Both created power to overturn executive decisions, and limited power by establishing area of political question that Court couldn't review. 

2. Idea not from words of Const. b/c no provision saying certain acts not reviewable.  Idea based on structural and philosophical features of  Const.

3. Const. is law, not framework. Must obey every word, every word has meaning. 

4. Who interprets the Constitution? 

1. Standard view is judicial supremacy, last word on whether law is constitutional, but this might not be the case. 

2. Departmentalism (122)

1. Departmentalism contends that each of the branches has authority for independent Const. interpretation. 

2. Everyone takes oaths of office to uphold. 

3. textual silence of Constitution on point of assigning judicial review powers to one branch over others. Would have been very easy to put in, and Framers did not, although issue of judicial review was actually on people's mind

4. Jackson's Veto Message (see McCullough) best example of departmentalism. 

5. Actually, the importance of the other branches is increased as the Consitution is seen more as a framework instead of a law.  Marshall, in McCullough, might have actually opened way for this power play by Jackson. 

3. Judicial Supremacy/Judicial Finality (121)

1. need SCOTUS decision be accepted as final by other branches (supremacy)? Is it first or last word? 

2. Marbury – Court declares it's body empowered to interpret the Constitution. Bit of bootstrapping, since all we have for proposition is Court's authority. 

3. Marbury embodies principle of judicial supremacy. Supremacy is basically coming from Supremacy Clause of Constitution itself. If up to Court to say what law of land is, their decision should bind other branches of gov't. 

4. This might be okay, since Const. law, and someone needs to have final say on what meaning of the law is

5. Court has institutional competence b/c insulated from political pressures? BUT – Congress reflects will of people. 

6. Marbury has argument for why it should be judiciary: Constitution is law, and judiciary responsible for interpreting law. If didn't have authority to make final decision, what does their authority mean?

4. Judicial Exclusivity

1. Not only does judiciary have right to interpret the Constitution, but they have only right to interpret Constitution. Because it is law, above Congress and above President, those branches can't even weigh in on question

2. Some think Marbury is only that Court must interpret Constitution, but other departments retain authority to interpret if they want. 

5. Constitutional Protestantism (122)

1. Dworkin – “we are all priests”. Any citizen in constitutional republic has duty to engage in own interpretation of Const. A citizen's allegiance is to the law. 

2. Founders thought creating Republic – gov't through elite representatives.  Gov't “for the people,” rather than by or of people. Talked popular sovereignty –  q. is how much people actually had.  

3. Some believe that 51% of the people could amend the Constitution outside of the Art. V mechanism. [Ackerman believes that the people must mobilize in a way that they know they are amending the Constitution??]

6. Popular Constitutionalism (123)

1. Kramer – courts exercising judicial review in 1790s justified overturning laws as “on behalf of the people.” Judicial review substitute for popular action. But ultimate guardian is “enlightened public opinion.”

2. This might bear on how Court's decisions have shifted in response to popular opinion/pressures, and how legitimacy has been preserved by this

5. Adjudicative Legitimacy

1. Countermajoritarian Difficulty: 

1. (126) Bickel: “judicial review is a deviant institution,” “undemocratic”

1. SCOTUS is counter-majoritarian. Even as Marshall says “speaking for the people,” to strike down a law is a small, unelected group striking a law passed by a legislature the people actually elected 

2. elected officials appoint judiciary, who aren't accountable at polls. Whole operates under public scrutiny – but not all the time. “People” in the past may have wanted something, but not anymore. 

3. Emphasis on stability over majority rule

4. BUT – democracy doesn't mean constant consideration of decisions already made, but representative majority can accomplish reversal

2. Republicanism v. Democracy:

1. If you think republicanism is relic of the past, and today's way is direct democracy, you'll think that Court stepping in is counter-democratic.

2. Today, ordinary people are still restricted in what they can do by pressuring elected representatives by an un-elected Court sitting above all -- DEAD HAND OF THE PAST, people appointed years ago, running our lives

3. Practical Concerns:

1. If counter-majoritarianism becomes extreme, loses legitimacy for public

2. Loss of legitimacy = rebellion, violent or not -- in New Orleans, government's inability to provide services made it lose legitimacy, and when they finally showed up citizens taking potshots at them

3. SCOTUS could also veer too far from popular sentiment, and could lose legitimacy – this could produce anarchy 

2. Counter-argument to the counter-majoritarian objection

1. Framer intention in Const. and Bill of Rights

1. Counter-majoritarianism in Const. -- i.e. every State gets two Senators, giving people of RI proportionally more power than Virginia or New York

2. Basically – past majorities chose this constitution; enforcing it is not counter-majoritarian at all.

2. Constitutional moments

1. Ackerman – at certain points, “constitutional moments” people will become engaged and a general will be expressed.  Thus it is acceptable to have the decisions made at such key times bind our present politics.  

3. Stability

1. We want to pre-commit ourselves to certain principles that limit how we will act.  Provides stability and likely prevents bloodshed. This is Ulysses, “no matter what I say, don’t untie me” argument (Marshall in Marbury)

4. Protection of minority

1. majoritarianism allows majority to run roughshod over the minority and not give them any voice. SCOTUS is check on majoritarianism

2. in this view, democracy isn't majoritarianism, rather it's a system that allows everyone to participate and protects the weakest 

5. Public choice theory

1. Political process is not the nicest – horse trading in Congress –SCOTUS is bulwark against dubious political practices

6. 6 categories of political actions (Baker v. Carr)

1. Bobbitt – the six modalities of political questions listed by Brennan in Baker (p. 35) provide legitimacy for judicial review of other issues

6. Limits on Federal Judicial Power

1. Jurisdiction Stripping (887)

1. Art III recognizes important legis powers to define scope of judiciary

1. lower fed courts need not exist (“power [not duty] to constitute tribunals”)

2. existence of SCOTUS mandated, but not size or shape 

3. Congress also has power to make “exceptions and regulations” to SCOTUS' appellate jx 

2. Court Congress remove various cases entirely from fed court (stripping jx on various subjects, i.e. making sure all abortion cases get heard in state court by judges who lack life tenure etc)

3. Henry Hart: 

1. Congress could combine powers over lower fed courts and SCOTUS appellate jx, but not intrude on “essential functions”

4. Justice Story (two-tiered theory of Article III)

1. “the judicial power of the United States shall be vested in” federal judiciary, and “shall extend to all cases, in law and equity, arising under this Constitution and laws of the United States”

2. mandatory language means that, though Congress could restrict both lower fed court jx and SCOTUS appellate jx, couldn't do both for fed question cases. Fed judiciary, not state, must be last word on fed law. 

3. Diversity jx not mandatory, since doesn't say all

2. Standing (889)

1. Art III can demand that P “asserts own legal rights” and be “injured in fact”, but substantive law tells us what the rights are and to whom they attach etc. 

7. Baker v. Carr (SCOTUS 1962, handout)

1. Facts:  State of TN had not reevaluated voting districts since 1901, and population centers had shifted since then. Legislature was happy w/ arrangement, but people who were underrepresented wanted to reapportion representation districts (wanted votes to count as much as other person in other districts)

1. Problems:

1. “One vote doesn't matter”. The more people are voting, the less you matter.  Also, collective action issue – people get together to vote to exercise power, and can't exercise it in this situation. Can't vote together to change law. 

2. Rotten boroughs – in TN, there were largely rural districts that, empty. kept representation. Urban districts populated, but no rise in representation. B/t population movement and simple racism, TN made no effort to change this. 

2. D argument: This is political question 

1. because it's apportionment case, and apportionment cases involve no fed const. right except that of Guaranty Clause guarantee of republican form of gov't (Art IV, Sec. 4), and that's always political question

2. See Marbury – CJ Marshall says non-discretionary duty v. political question (i.e. act of choosing justices, signing commission v. cuty to deliver commission). In Marbury, political question would arise when you submit a q. to judicial review, and court decides that, from very nature of q., it cannot review 

3. Here, political q. because would influence results of the election. People elect legis, and legislature has discretion in re-apportionment that is given to it by electorate

1. Problem – In Marbury, discretionary decisions are left to executive power. D will say that this discretion, left to President in Marbury, is left to state judiciary here. BUT – can legislature unjustly chosen in first place exercise discretion? 

3. P argument:

1. Not Guaranty, rather violation of 14th Amend Equal Pro in “debasement of votes”

2. US Constitution itself may embody multiple theories of political representation, but this is state-based, and equal protection mandatory for the states under 14th. Maybe Founding Fathers didn't believe in equal rep, but 14th Amendment later. Thus, even though D says Court is being asked to choose b/t competing ideas of political representation, Const. has already done this in form of 14th Amendment

4. Holding:

1. In Guaranty Clause and other “political question” cases, it is relation b/t judiciary and other branches of feds that gives rise to “political question,” not federal judiciary relation to the State. Non-justiciability of constitutional question primarily fxn of separation of powers. 

2. Foreign relations aren't always beyond judicial handling, no matter what they say

3. (p. 36) Guaranty Clause claims are non-justiciable b/c there are “lack of judicially manageable standards that court could use independently to identify State's lawful gov't,” not b/c they touch on political rights -- 

1. Luther v. Borden (SCOTUS 1849, p. 35 handout): 

2. Facts: RI under martial law, and two groups laid claim to being  gov't. Later, after situation resolved, people sue and claim that charter gov't wasn't legitimate and couldn't exercise police power. 

3. Holding: Absence of standards by which Court could decide b/t govts, and besides under Art IV (Guaranty Clause), Congress has responsibility for determining what gov't is legit in a state, if it is “republican”. This decision is binding on other branches. 

4. Also, other signs of legitimacy – Prez unambiguously recognized provisional governor as state exec and lawful authority, even agreed to call out militia to support him. Need for finality in Prez decision.

4. Here, question is consistency of state action w/ Fed Constitution. No question decided or to be decided by coordinate branch of fed gov't. Case does involve allocation of political power w/in State, and P might have claim under Guaranty Clause. However, they claimed under 14th, and that's fine. Judicial standards under 14th Amendment are “well developed and familiar”

5. Formulations of Political Questions (p. 890, p. 35 handout)

1. jurisdictional reasons (1)

1. textually demonstrable commitment of adjudicative power over issue to coordinate dep't – 

2. Nixon v. United States (SCOTUS 1993, p. 891): Federal judge brings legal objections about his impeachment trial to the Court. SCOTUS says no, Framers wanted impeachment trials in Senate, not courts, to be resolved by large, politically accountable body. He can get judicial review, but in Senate, which is sitting as court. 

2. Judicial manageability issues (2-3)

1. lack of judicially discoverable and manageable standards for resolving it 

2. Luther problem, also 

3. Pacific Tel and Tel v. Oregon (p. 36) – claim that referenda negated republican form of gov't

4. impossibility of deciding w/out initial policy determination

3. Prudentialism

1. impossibility of Court undertaking independent resolution w/o expressing lack of respect for coordinate branch of government

2. unusual need for unquestioning adherence to pol. decision already made

3. also Luther – President decided to recognize provision RI gov't

4. potentiality of embarrassment from multifarious pronouncements by various dept's on one question

5. Coleman v. Miller (SCOTUS 1939, p. 891): SCOTUS says non-judicable, since it deals potential time-limitations for an Amendment growing out of political effort to reverse SCOTUS' prior rulings on child labor. Basically, for SCOTUS to kill the Amendment would ruin democratic legitimacy, since this is biggest check of people on Court. 

6. Frankfurter dissent:

1. Political question cases display unifying tendencies: 

1. Cases concerning war/foreign affairs/war explained by necessity of country “speaking with one voice.” 

2. Court has been unwilling to intervene in matters concerning structure/organization of States. Avoid fed judicial intervention into state gov't in absence of clear constitutional imperative. 

3. Court has refused to exercise jx to pass on abstract issues of political power. Sovereignty, gov't. Courts aren't fit to decide contests of policy

2. Here, “what is actually being asked of the Court is to choose among competing bases of representation.”

1. How can we find answer in Constitution? Senate not based on equal representation, but rather geography. Different visions of political philosophy are available – not for us to choose. 

3. apportionment itself = political activity , partisan politics

1. Voting is collective activity. If you design district in certain way, say to separate people who are going to vote a certain way, way to design districts becomes essentially outcome-determinative. 

7. Upshot: Today, everyone agrees that this activity thrusts courts into political arena. But we don't agree that it was incorrect for Court to decide Baker as it did. But – it does plunge court into question w/out clearly manageable standard w/ which to manage it. 

8. Strains in Constitutional Thought (on issue of political question doctrine)

1. Realism v. Formalism

1. Distinction b/t pretending to not look at results of decisions (formalist -- “the side of law”, formal procedural law) and trying to figure out what exactly you'll be doing (realist/substantive/outcome oriented) 

1. i.e. John Hart Ely (131) -- When majority is acting in any way that has effect of disadvantaging minority by blocking the battlefield, court should step in to protect truthworthiness of process. 

2. This would a)protect freedom of speech and press as “critical to open democratic process; b)protect voting rights b/c franchise “central to right of participation”; and c)protect minorities against defects of demo process resulting from prejudice (i.e. Luther). At this point, court is being counter-majoritarian only in the service of majoritarianism? 

3. Ely would see Baker v. Carr as rightly decided, but probably wouldn't get rid of political question doctrine – rather, idea of institutional competence—other branch better placed to decide. Exercise of discretion --what makes something political is that it is a “policy decision”, discretionary, @ certain choices?

2. Realist strands

1. Pragmatism

1. Law and Economics: responds to realism saying that if law is just judges, we need some principle for figuring out what judge should say – hence, principles of efficiency.

2. philosophy that sees value or lack thereof in results idea produces in real world. Posner would say that Court's decision not to interfere in questions it's not good at deciding comes out well in long run, and thus good. Posner – Court creates formal wall to serve realist goal

2. Critical Legal Studies

1. political question wall can be used to enable powerful to oppress the powerless. Creates image of formalism enabling oppression of powerless. 

3. Formalist strands

1. Political question doctrine is supposed to enable courts to stay on formalist side (though Posner would prob approve). Look at procedures. Political branches of gov't do practical things – courts out of contentious political problems and issues. 

2. despite turn towards realism, very hard to be a judge w/out any hint of formalism. Formalism is still alive (CLS would say “of course, b/c it helps the powerful”). 

4. Interpretivism

1. Ronald Dworkin says law is interpretive practice. Interpretation is looking at two things to find “meaning of law”: 1. Fit – how well interpretation you offer fits w/ text and traditions (precedent, background principles) being interpreted. 2. Best light – after you've ascertained fit, you also need to figure out how to depict law in best moral light (i.e. F. Douglass – principle of charity in interpretation). RD thus is not a realist – he believes we can and should interpret law to get “best meaning”. 

1. If we do this, we don't have to believe that political question wall self-destructs, b/c don't have accept that wall is nowhere in Constitution. 

2. Interpretivist looking for “true or best interpretation” would look to how decision would work in real world (not limited to this, as in pragmatism). Interpretivist needs to believe that document will somehow guide us to “true interpretation”. 

3. McCullough – to interpret Constitution, can't just look at document. Involves drawing on text and other things to figure out “meaning of law” (i.e. Const)

1. Wall of political question, therefore, might not come “from Constitution”, but rather from interpretation of Constitution. 

2. Therefore, looking at Const., we might be able to show political q. doctrine as both self-contradictory (deconstructive argument) and pragmatic.

III. CONSTITUTION AS BLUEPRINT: POWERS OF CONGRESS

1. McCullough v. Maryland (SCOTUS 1819, p. 38)

1. Historical context: 

1. Hamilton wanted a Nat'l Bank so that it could borrow money for Congress to do nation-building projects, issue notes to facilitate trade, and facilitate Fed Gov't collection of taxes.  

2. Jefferson opposed Bank. Wanted dispersed agrarian society and thought unconst, because the power to create a bank was not enumerated (read “necessary & proper” very narrowly)

3. Madison wanted a commercial nation (like Hamilton), but opposed bank because power to create it wasn’t enumerated. Also noted that bank itself didn't collect taxes—merely “convenient” for taxes, but not “necessary.”

4. Upshot is that Nat'l Bank first created in 1790 by Congress.  Legislation lapsed and a republican congress failed to renew.  After “embarrassments” Congress realized a national bank was necessary & created a 2nd National Bank.  States began taxing it.  

2. Facts:

1. Congress established the 2nd Bank of the United States.  The state of Maryland imposed a tax on it. 

3. Does the Congress have power to incorporate a bank? [real question: What powers does the Constitution grant Congress? (whereas in Marbury, questions is about power of the Court under Constitution)]

1. Is the Bank itself okay?

1. Legislative precedent (Para 4, 5)

2. Principle was introduced long ago: “this can scarcely be considered an open question . . .  introduced at a early period of our history”

3. Main source of precedent is not judicial, but rather legislative. Marshall seems to imply Congress says what law (until we pronounce?). Do other branches of gov't get “special deference”? After Marbury, can this be true?

4. Issue of separation of powers rather than “liberty” (Para 4)

5. issue of “respective powers of those who are equally the representatives of the people.” 

6. w/ issue of liberty, get involved? Question of separation of power, maybe defer more? 

7. In Marbury, by contrast, there was liberty interest at stake – Marbury has vested right that needs to be vindicated and there are no major property interests at stake.

8. Property rights

9. In this case, “the faith of an immense property has been advanced” -- precedent not really judicial or legislative, but rather emerged over time and people have made financial commitments on basis

10. (If Bank of US is declared unconstitutional, would have been huge mess w/ people losing money. Bank had lent out money, which people would say they didn't have to pay b/c bank wasn't const. Also issued banknotes serving as currency, but would have been useless w/o bank – note holders in danger, and economy would have fluctuated. Finally, bank made investments, and if pulled out would have destabilized companies relying on invest. for capital.) 

11. Fair notice and opportunity to contest (para 3, 4, 5)

12. “Did not steal upon unsuspecting legislature and pass unobserved”. Principle was opposed vigorously and opened, and passed, allowed to expire, and later passed again. 

13. When Congress passes law of doubtful constitutionality, does it get more deference b/c record of debate and thought? 

2. Right of Fed Gov't to Incorporate Bank Under Constitution

1. People, thus Feds, are Sovereign, not States. (paras 7-16, notes)

2. States say: our sovereignty shown b/c up part of power. We gave up part of power to fed gov't, thus originary and control spread of rights. If states were giving up rights stingily to federal gov't, we would have to interpret questions like “necessary and proper” narrowly and bank would be unconstitutional. 

3. MARSHALL – federal sovereignty derives from the fact that, in Const. Conventions, the people themselves took some sovereignty from states [people had already formed in states, but retained ability to resume and modify powers granted] and gave it to federal gov't. States acquiesced in this w/ constitutional conventions. People did this “to form a more perfect Union,” a functioning gov't. And when they did this, they made Const. supreme law of the land

4. Since people created the federal gov't, more power rather than less b/c people as whole got together. People didn't give power stingily, but rather took power from states and themselves and gave it to feds amply. Also, sure states were first, but people had to be somewhere when they formed country.

5. Enumerated Powers, but Supreme within its Sphere. Constitutional ends (war, taxes, commerce) indicate means const. as well. [paras 15-21]

6. US Gov't has enumerated powers, but supreme w/in sphere, and laws are supreme law of the land, “anything in the laws of any State notwithstanding.” 

7. Constitution, unlike Art. of Confed, doesn't exclude incidental or implied powers. Even 10th Amendment doesn't say “expressly delegated to the US,” and left this out on purpose. If Constitution, which is much broader than Arts of Confed, had every power, “it would partake of the prolixity of a legal code, and could scarcely be embraced by human mind.” Constitution can't be that complicated, b/c it is ours, we the people, and we have to be able to understand it. Constitution isn't a law, but rather a great outline.  

8. No, no direct permission to make a bank. But does have the power to lay & collect taxes, borrow money, regulate commerce, etc.; a government, entrusted with such ample powers, on which the prosperity of the nation depends must also be entrusted with ample means of their execution. Bank is means to const. ends. 

9. Necessary and Proper is broad power [paras 22-34]

10. MD thinks this constrains Congress to only simplest, most “necessary laws. 

11. Marshall says this is dumb. Those who gave great powers wanted them executed, and would have been impossible w/o more leeway. I.e. penal code of US – all agree gov't can punish crimes not mentioned in Const., but this isn't enumerated power. 

12. UPSHOT: Const. allows Congress to make “all laws which shall be necessary and proper for carrying into execution” the enumerated powers.  “Necessary” does not mean “essential,” but “convenient,” or “useful.” The clause provides discretion with respect to the choosing from between the possible means to execute the duties assigned.  “Necessary” does not mean “absolutely necessary” --if this is what Framers meant, would have said so, like they do in Art 1 §10 when discussing State powers. “Necessary” means “essential” in the prohibited context (Art. I §10); but in the empowering context (clause is placed among the enumerated powers) it means “convenient.”  While Congress does not have unlimited powers, it has the “necessary & proper” powers to do something so long as “the end be legitimate.”

13. Also, reading “necessary” strictly would make “proper” surplusage.

14. If “necessary and proper” were narrowly construed, then Congress would always be concerned about whether institutions it's creating are valid – as would population 

15. Ends and Means [paras 35-41]

16. Necessary and proper clause enlarges rather than limits powers of gov't. If the end is within the scope of the constitution (within the enumerated powers), all means which are appropriate, which are plainly adopted to that end, which are not prohibited, but consist with the letter and spirit of the constitution are constitutional.  

17. Judicial Deference [paras 42-45]

18. Should Congress pass laws prohibited by Const., would be duty of the Court to say the act not law of the land. But where law not prohibited, to inquire into its necessity would be to pass the line of judicial dep't, and tread on legis ground. 

4. If so, can Maryland, without violating the constitution, tax that branch of Bank?

1. Tax power confined w/ the State, b/c that's where it's democratically controlled

1. The state governments may not levy duties on imports/exports to/from other States.  Art. I §10.  This is a recognition by founders that the power to tax depends on the will of the people. States not allowed to tax products from other States b/c this would exercise power over citizens of importing States w/out democratic representation having authorized the power

2. Similarly, when taxing federal institution, State is taxing citizens as whole, citizens of other states who have no democratic means of voting out the tax

3. (69) All subjects over which the sovereign power of a State extends, are objects of taxation; but those over which it does not extend, are not. 

2. Power is tax is power to destroy; state has no power to destroy Feds

1. (70) American people have enacted the Supremacy Clause. Principle proposes by MD, applied to Const. generally, could totally change it, killing Supremacy. States, through taxation, could retard, impede, control the operations of the constitutional laws enacted by Congress. 

2. (71) Difference of action of whole on a part, and part on the whole: people of US created Feds, and conferred general power of taxation. People, through representatives, exercises this power. When they tax States, they tax their constituents, and it must be uniform. But when State taxes the operation of fed gov't, acts upon institutions created by people over whom they have no control. 

5. BIG ISSUES:

1. Deference and judicial supremacy

1. Holding #1 (“where the ends are constitutional, the means are as well”) is the root of the rational basis test.  So long as what Congress adopts is related to one of its enumerated powers, it is legitimate.

2. Holding #2 represents Representation-Reinforcement – judicial review used to improve representation for those affected by decision but without representation.  We see the first inklings of judicial supremacy – Marshall says “this tribunal alone” has the power

3. perhaps holding #2 has to do w/ “liberty” as opposed to “separation of powers,” as in holding #1, and thus apply more strict scrutiny?

4. See footnote p. 40. 

2. Property Rights

1. Are concerns about economic stability admissible under category of law?

2. Importance of historical practice -- implication is that if it involves $, the settled nature of property, unwillingness on part of Ct to throw economic relations of country into a mess. 

3. Marshall -- “one of the functions of courts is to reassure us of the legal order.” Doesn't want markets to think that SCOTUS will always be in business of examining questions like this and creating danger for whole nation. Really reassuring the reader. (Although “market” knew SCOTUS wouldn't overturn – only law they'd overturned was in Marbury, and didn't do it again until Dred Scott)

3. Wide reading of Constitution – Marbury v. McCullough

1. In Marbury, strict textual reading. In McCulloch, Marshall essentially concedes that the ordinary rules of statutory interpretation do not apply. What's the difference?

2. It might also be that it should be read narrowly in inter-branch controversies, and broadly in conflicts between the federal government and the states [but this isn't said in his opinion!]

3. When Marshall says that this is not a legal code, he could be saying the Constitution is more like Common Law.

4. The Common Law not natural law theory. Rather based on custom –  rights that people had always had, and Common Law reasoning was process of discovering deep principles inherent in custom.

5. So Marshall says when interpreting the Constitution we need to look to the deep principles of the Constitution.

6. But in the early period when there is not an established constitutional jurisprudence, this likely means that there are many sources of these deep principles.

7. Maybe possible to reconcile Marbury with McCulloch by saying that explicit provisions in Marbury are like statutes while there are instances where the Constitution is broader, like common law. BUT – how do we know what type of interpretation should be used?

8. There might be something about courts and legislatures that makes it easier to list specific powers for courts. When evaluating powers of Congress, well-functioning legislature requires flexibility, but limiting the Court’s original jx does not create functional defects.

9. [Which type of approach we takes depends on what creates the best functioning government (Posnerian viewpoint)]

4. Methods of Const. Interpretation (pp. 53-59)

1. The text

2. discussion of language of 10th Amendment, implications of Art 1, Sec. 9, “necessary and proper” clause

3. Theory and structure of constitution 

4. i.e., follows from nature of federal constitution that nat'l legislation should be interpreted expansively

5. Prudential Argument: What are likely consequences of a decision, and do they matter? 

6. McC para 18: “the exigencies of the nation”

7. Type #1: will interpretation have good consequences or bad?

8. Type #2: will having particular decision-making make particular decision have good consequences or bad? (i.e., judges often worried about political consequences of actions, worried about provoking backlash from other branches of gov't)

9. Appeals to history

10. purposes of the Framers of Convention, but also history of the bank itself. 

11. Also could argue that mistakes or injustices from past suggest proper way to interpret. 

12. Precedent

13. Marshall invokes precedent of incorporation of First Bank to support constitutionality of Second Bank. 

14. In general, most precedents used are judicial (tho not in McC). State /other national courts might provide persuasive arguments fpr SC

15. Res judicata for prior SCOTUS decisions, but not dispositive

16. National/narrative ethos

17. Is interpretation faithful to the meaning or destiny of the country? Rests on assumptions about nature/future of US. Narrative of American destiny underpins and justifies expansive interpretation of national power in McC. 

2. Commerce Power

1. In general (p 435-37)

1. Post Civil-War, lots of concern @ scope of Congress' legislative powers – issue confronted in McC, but not in 50 years between. 

2. At end 19th century, Interstate Commerce Act 1887 and Sherman Antitrust Act of 1890 – Congress beginning to intervene for real

3. SCOTUS response mixed

1. stuff having to do railroads held w/in Congress power, b/c “highways of inter/intra state commerce

2. but attempts to break up monopolies set aside -- “vital to recognize independence of commercial and police power, for one is bond of nation (police) and other is essential to autonomy of states (comm.)”

3. i.e. power to prevent a monopoly in “manufacture,” as opposed to the “commerce” that follows, belonged to states

4. 3 main doctrinal issues:

1. whether subject of regulation distinguished from local activity

2. whether purpose of regulation consistent with purposes for which Congress delegated power to regulate interstate commerce

3. remember “pretext” idea in McC

4. whether particular instance of congressional regulation conflicts w/ reservation of powers to states under 10th Amendment

2. Champion v. Ames (lottery case) (SCOTUS 1903, p. 437)

1. Facts:  Congressional Act prohibits sending lottery tix via mail, or transporting from state to state by any means. Appellants indicted for conspiring to transport tix across state lines, shipping via railroad with Wells Fargo. 

2. Question: Does Congress have the power to prohibit carrying of lottery tickets from one state to another (438)? Definitely has power to regulate, but issue is prohibition.  

3. Holding:

1. Carrying commodities b/t states is interstate commerce.  Power of Congress to regulate commerce among states is plenary, w/o limitations except Const.  

2. Power to regulate maybe power to prohibit w/ elements bad to public moral.  

3. “suppression of nuisances injurious to public health or morality among the most important duties of Government” (438)  

4. Congress does not interfere w/ completely internal affair of any state (lottery tix sold w/in State), and only legislates w/ regard to matter which concerns general population (lottery tix going outside of original State to infect morals elsewhere).  Just as state can forbid sale of lottery tix w/in jx for protection of citizens, Congress can legislate in this case for the purpose of guarding the people of the US.  

5. “Article” issue

6. Word “commerce” is not defined in the Constitution, but commerce must be (at least) things or commodities that are ordinary subjects of traffic, which have a recognized value in money.  

7. Piece of paper matters for the purpose of claiming the prize. Commerce allowed to regulate articles, and lottery tix are articles

8. [Another possible argument is that gov't needs to regulate intangible services and Ks, but the Court does'nt make this argument b/c doesn't want to overturn insurance cases holding that issuing insurance policy is not a transaction of interstate commerce and insurance K governed by state law]

4. Dissent:

1. Not interstate—governed by state law

2. This gives Congress a “general police power” because it amounts to saying that everything is article of commerce when taken to be transported from State to State.  Lottery tix, unlike diseased animals or infected goods, not injurious themselves to interstate commerce (so law not protecting interstate commerce). States didn't surrender police power, and thus law violative of enumerated Congressional powers under Constitution and 10th Amendment.

3. Not tangible good

4. lottery ticket is more like a contract, and obligations of K go beyond the paper—merely representation of an agreement which is not an article. You cannot turn something that is not article and turn it into an object of interstate commerce by putting it into an envelope. (i.e. insurance policy not “object of commerce”)

5. Upshot:

1. Federal structures: 

2. Champion is about use of federal power to limit use of federal structures to subvert the social goals nation wants to accomplish

3. Basically, sending lottery tix is direct product of federal gov't arrangement of mail and train systems. One of major purposes of having federal gov't is to facilitate contact b/t the states, and these systems are main means of tying country together. Therefore, gov't is actually facilitating lottery, and can't investigate b/c would be opening US mail

4. Gov't has already created nat'l transport network – in cases like Champion, they impose nat'l regulatory framework to deal with the increasingly national economy. Basically regulating their own baby.

5. Why doesn't power to regulate mean power to prohibit for dissent?

6. Dissent argues that actual prohibition (as opposed to regulation) is a taking b/c eliminates all together and this is police power reserved to States under 10th. [McC argues that power to tax [regulate] is itself power to destroy. Probably McC is correct, since regulation invariably means prohibiting and thus “taking” certain things]

7. Usurping of police power.  Instead of states deciding what to prohibit or not, federal gov't able to come in and decide.  If feds decide to prohibit something approved by states (unlike lottery), can do so via the Commerce Clause. Dissent -- allow feds to decide what can't happen b/t states strips state power. Death of federalism. 

8. McC and Champion

9. Marshall indicates that powers of federal gov't don't have to be “expressly delegated”, rather, they must “be entrusted with ample means for their execution” (para 17). 10th Amendment is a truism put into Constitution to make states giving up power feel better. But Champion goes beyond federal power laid out by McC. Is this okay? 

10. Deference view -- Federal government is ultimately the one who decides whether objective they've tried to accomplish is w/in constitutional purview. In this view, Congress should establish legitimacy of what it's doing, and courts should trust Congress. 

11. Idea of “confidence”: you would never, as resident of state X, have confidence in State Y. “The legislature of the Union alone . . . can be trusted by the people with power of controlling measures which concern all, with the confidence that it will not be abused.” (par 64). Whole people like the legislature. So we can have confidence that “whole people” won't run roughshod over the states. 

12. Dissent would say -- Economic integration over time makes threat of feds when they regulate interstate commerce more extreme. When McCulloch decided,  feds less powerful – state of MD tries to take down. By contrast, much stronger federal gov't of Champion actually has capacity to do things. Prohibition of lottery tix is feds actually engaging in police power. By contrast, the much stronger federal gov't of Champion actually has capacity to do things. Prohibition of lottery tix is feds actually engaging in police power. 

13. Upshot is that para 64 of McC is used to justify use of commerce power to control economic growth, centralization, integration as well as social welfare (redistribute income, protect minority rights after WWII). Standard story that, as Marshall says, feds represent everybody, unlike state/local gov'ts which are partial and represent partial interest. Confidence essential to govt must reside here. 

3. Hammer v. Dagenhart (child labor case) (SCOTUS 1918, p. 441)

1. Facts: Congress enacted Child Labor Act, prohibiting transportation in interstate commerce of goods produced in factories employing children under 14, or employing 14-16 yrs for more than eight hours a day.  The father of 2 children working in factories secured an injunction against the enforcement of the act. 

2. Holding: 

1. Pretext:

2. goal of the legislation was not to regulate commerce among the states, rather to fix child labor laws

3. Harmful ends

4. In Champion, use of interstate transport necessary to harmful results (i.e. distributing lottery tix). Regulating interstate commerce (Congress' power) could only be accomplished by prohibiting use to facilitate evil. 

5. Here, goods shipped are themselves harmless. Even if production is bad, transportation is not. 

6. Collective action problem part of federalism

7. Acknowledges problem of potential unfair competition (“race to the bottom”), but says that this is part of federalism.  The states are supposed to compete among themselves.  

8. Basically, worried about “command economy”: instructing individual actors  in course of production. Laissez faire economic theory (gov't hands off, particularly labor markets) is way to maximize benefits for nation

3. Dissent (Holmes)

1. Congress has plenary power to regulate

2. “if Congress has authority to regulate, fact that there is incidental impact on state power is irrelevant.” If it regulates interstate commerce, other effects don't matter (i.e. to prohibit child labor)

3. Congress power to regulate unaffected by domestic policy of  states

4. [adopts one aspect of majority’s argument is Champion but discards argument that regulation is limited to harmful goods]

5. Court shouldn't meddle

6. malleability of democratic preferences (i.e., now, we're trying to control intoxicants). In light of malleability, doesn't want courts to be engaged in trying to guess what legislature might do. 

7. Deference/judicial restraint: “this Court had disavowed the right to intrude its judgment on questions of policy or morals” -- regulation of child labor is “policy q”,  courts shouldn't interfere. 

8. [of course, dissent could say people are idiots, and that's why we have SCOTUS to stop them from changing laws all the time – But H could respond people are idiots, true, let them do their thing]

4. Upshot:

1. Holmes and McC

2. Only way to reconcile Holmes w/ McC is to read “pretext” idea as tautology (also, obviously, 10th Amendment gone). 

3. Could make democratic theory argument about how will of people best represented by elected representatives?

4. [what are the stakes of his argument?]

5. potential near-total elimination of state police power. If feds can find some way to tie control into regulating interstate commerce, they can do it. States might be able to cabin authority by limiting Congress' authority on basis of their objectives. 

4. A.L.A. Schechter Poultry Corp v. US (SCOTUS 1935, handout)

1. Facts: National Industrial Recovery Act authorized the promulgation of codes of “fair competition” mandating certain hours and wages within industries. Goal was to drive up prices of goods, thus wages, end deflationary spiral of the Depression

2. Rule: Congress can fairly regulate transactions that are part of interstate commerce, or having such a close and substantial relation to interstate commerce that control is essential to secure freedom of traffic from interference or unjust discrimination

3. Holding: “Neither the slaughtering nor the sales by D were transactions in interstate commerce.” Basically, up to slaughterhouse was interstate, but after entering slaughterhouse became intrastate and unregulable under Commerce Clause. “So far as the poultry here in question is concerned, the flow in interstate commerce had ceased” (p. 3). Law overruled. 

4. Upshot: 

1. Problem here is that law isn't focused on product, but on labor that deals w/ product. Formulation is a direct regulation of hours/wages, making it clear to court that the regulated transactions had no direct relation on interstate commerce. 

2. Actually, this isn't true. Buyer purchase will be affected by what % of price is labor. If cost of labor more for some type of meat, i.e. chicken, people might eat beef instead. So labor costs have effect on interstate commerce despite apparent lack of cxn to product.

3. Doesn't mention “pretext” idea from Dagenhart (and McC). Seems to have been dropped. 

4. Very weak overruling – Court takes on Holmes line from Lochner, saying “not the province of the court to consider economic advantages or disadvantages of such a system.” Court wants to show willing to work w/ them, giving “do over” command rather than blocking attempt to alter economic structure of US via legislation. Concern about court-packing, etc.

5. Basically, indirect-direct distinction gives the court an out of total overruling – they knew they were on shaky ground, and later they could reverse themselves and say an impact was “direct.” It's just basically random limitation on Commerce Clause. 

5. Switch in Time NLRB v. Jones and Laughlin (SCOTUS 1937, p. 549)

1. Facts: National Labor Relations Act of 1935 prohibited employers from engaging in unfair labor practices affecting commerce. J&L charged w/ interfering w/ rights of employees (all hired instate) to organize in its steel manufacturing plant

2. Holding: Although activities intrastate in character when separately considered, Congress can regulate if they have close and substantial relation to interstate commerce so that control essential to protect commerce from burdens / obstructions. May not be extended to embrace effects so indirect and remote so federal power must extend everywhere – “the question is one of degree.” 

3. Upshot: Distinguish not overrule Schecter and Dagenhart to save face for audience of law students. Avoids resting decision on fact that J&L is multistate company—doesn't matter, such manufacturing process itself in stream of commerce. Direct/indirect effects test is kinda bullshit. 

6. U.S. v. Darby (SCOTUS 1941, p. 551)

1. Facts: GA Lumber Co indicted under Fair Labor Standards Act for min. wage/max hours of employees involved in production of goods related to interstate commerce.

2. Holding: 

1. Commerce power “extends to those activities which so affect interstate commerce so as to make regulation of them appropriate means to the attainment of a legitimate end, the granted power to regulate interstate commerce.”

2. presumably flows from the “necessary and proper” clause

3. note circularity of the test. 

4. Deleterious/non-deleterious distinction from Hammer overruled, saying “novel and supported.” Not true, b/c Hammer's idea from McC pretext SO

5. Overruling McC pretext idea as well: “the motive and purpose of a regulation of interstate commerce are matters of legislative judgment” (551). Basically, we won't inquire into means. 

6. “Authority of federal gov't over interstate commerce does not differ in extent from that retained by the states over intrastate commerce.”

3. Upshot: Case stands for proposition that Congress has unrestrained police power in everything that affects interstate commerce in any way. 

1. Basically two weird holdings, playing games with McC. First overrules restrictive side of McC, and then embraces permissive side. 

2. Part 1: eliminates “objectives,” “proper ends” McC inquiry. 

3. Part 2: “ validity of the prohibition turns on whether employment . . . of employees engaged in production of goods for interstate commerce is related to commerce as to be w/in reach of Congress.” This is direct citation to McC legit ends inquiry.   

4. 1st half says we don't care about objectives. 2nd half embraces McCulloch “legit ends” language. More like travesty than recovery of McC. 

5. Getting rid of “pretext” idea might be dicta?

7. Wickard v. Filburn (SCOTUS 1942, p. 553)

1. Facts: man growing more wheat than allowed to under Agricultural Adjustment Act, for private consumption.

2. Question: Can Congress regulate privately grown wheat for private use?

3. Holding: YES. High water mark of Commerce Clause. 

1. to find that the activity here affects interstate commerce, the court relies on the “aggregation test” – does the activity, considered in the aggregate, affect interstate economic functioning? In this case, by going above allotment, he removes himself from market. If everyone grew wheat in back yard, market would be sunk. B/c Congress has right to regulate the market, it has right to regulate individual actions of one person that affects market. 

4. Upshot:  almost any activity, aggregated, could have affect on interstate. Looks like after Wickard you can do whatever, motive irrelevant. Can include wholly intrastate commerce, as long as action could affect interstate commerce. All bets are off.

8. Civil Rights Movement & Commerce Clause 

1. Background: Congress debated how to justify Civil Rights Acts – commerce power or 14th Amendment power. Would be a perfect use of 14th Amendment, but Civil Rights Cases ended Reconstruction by limiting use of 14th, Sec, 5 (“Congress shall have power to enforce, by appropriate legislation, the provisions of this article”). Congress doesn't want new Civil Rights laws getting struck by Court, so relied on Wickard's broad aggregation logic and use Commerce Clause. 

1. Civil Rights Cases held 14th requires “state action” to take affect, doesn’t authorize federal government telling private parties/entities what to do

2. perverse result of Commerce Clause justification: to justify Title II, lawyers must argue not to equal protection or human dignity, but instead cite the adverse impact of discrimination on economic functioning. Congress included in legislative record tons of findings about economic impact of black exclusion from restaurants, travel, etc. 

2. Heart of Atlanta Motel v. U.S. (SCOTUS 1964, p. 560)

1. Facts: charge of discrimination in Atlanta motel, readily accessible to interstate highway, 75% of clientele from out of state. 

2. D's best arguments:

3. operation too small to affect interstate commerce [argument fails after Wickard aggregation]

4. Act is a pretext for regulating a moral wrong of discrimination under guise of regulating interstate commerce [didn't Court foreclose this line after Darby? Best argument would be that both Darby, Hammer, and Wickard apply to articles in interstate commerce, Heart of Atlanta is service industry/people not for sale] 

5. Holding: upheld, noting the “disruptive effect” of discrimination on commerce. The fact that regulating moral problem doesn't make it illegitimate or that no bona fide regulation of interstate commerce. Motives don't matter, just effects, and this regulates interstate commerce.  

3. Katzenbach v. McClung (SCOTUS 1964, p. 560)

1. Facts: Family owned BBQ restaurant in AL w/ seating for 220 people, located 11 blocks from interstate. Almost half of food bought by restaurant comes from local supplier who in turn bought from out-of-state. 

2. Holding: individual effects aggregate to affect interstate commerce (Wickard). Excluding blacks from marketplace bad for market. Regul. OK.

3. Concurrence (Douglas): Using 14th Amendment rather than Commerce Clause to regulate this kind of thing would “put an end to obstructionist strategies and finally close door on bitter history.”

4. Taking Commerce Clause too far, past Darby and Wickard, to laws that are really for social rather than economic improvement. With rational basis inquiry, a future court could look at law and (ignoring “no-pretext” dicta of Darby) say no rational basis. Unstable ground.

5. Could actually limit scope of Civil Rights Act. 14th Amendment would have “more settling effect” -- mistake to restrict Civil Rights Act to ends that are related to commerce (i.e, what if we're trying to deal w/ lynching). By using tool for wrong thing, we get some goals of civil rights but might be unable to do rest. If we use the right tool (14th), we might get to the core better. 

6. What does it say about Constitution that the only way we can get at problems of racial discrimination in the States is via commerce? (think in terms of Douglass/Taney debate). Is this some how belittling the Constitution, giving it less power than it should have?

9. The End of the Era? 

1. U.S. v. Lopez (SCOTUS 1995, inside Morrison handout)

1. Facts: Congress passes Gun-Free School Zones Act of 1990 under Commerce Clause, not even bothering to include any findings.  

2. Holding: Court reasserts earlier Commerce Clause power and strikes down under Jones and Laughlin direct/indirect effects test. Congress can regulate 3 types of activity under Lopez test (p. 72), but in this case, GFSZ 1) did not limit itself to guns of interstate commerce, 2) no findings of economic impact of guns in schools 3) was a criminal statute not directly relating to commerce, and 4) indirect connection was attenuated (p. 72-73)

3. the use of the channels of interstate commerce

4. the instrumentalities of interstate commerce

5. activities that have a “substantial relation” to interstate commerce

6. Upshot:

7. “Costs of crime” and “national productivity” arguments struck b/c permit Congress to regulate activities very tenuously related to interstate commerce, even in areas where States historically sovereign (p. 73). 

8. Concern about traditional areas of state regulation, resurrection of Jones and Laughlin direct/indirect relations to interstate commerce, and idea that statues that look commercial/economic by their terms might be better regulated than those that look social/criminal (p. 72)

9. Lopez absolutely shocking, CC not limited since Wickard. BUT – doesn't overrule Wickard, makes distinction b/t 2. 

2. U.S. v. Morrison (SCOTUS 2000, handout)

1. Facts: Violence Against Women Act passed under Commerce Clause. Nervous after Lopez, Congress packed legis history w/ finding that violence against women affected the economy. Woman sues under section of VAWA that provides civil remedy for crimes of violence motivated by gender. 

2. Holding: Despite legis history and all the rest, particular portion of VAW providing civil remedy for victims of violence not w/in commerce clause powers. Doesn't matter if violent crime affects interstate commerce under national productivity argument, non-economic violent crime can't be regulated just because all added up it would amount to substantial effects. 

3. Congress cannot intrude on traditional areas of state regulation under the guise of Commerce Clause. 

4. Dissent (Souter): result does violence to the precedent – Heart of Atlanta, Wickard. Return to the days before Jones and Laughlin. Unlike Lopez, here Congress assembled data on economic impact of violence against women. 

5. Upshot:

6. aggregated stuff can still be considered, b/c they do that in marijuana case. Problem here is that states have police power to regulate violent criminal conduct, Congress doesn't. Reasons for states having police power are 1) legal: the constitution is one of enumerated powers, and aggregation argument gave the federal government one of plenary power and 2) states as “laboratories  of experimentation.”

7. Result is debatable. Congress should definitely put in findings (see Lopez). More substantively, either Congress is only blocked in CC regulation by “traditional areas of state regulation” (family law, violence), or Lopez/Morrison could potentially be putting teeth in substantial relation (saying “but for” reasoning not acceptable). Maybe sui generis, and as long as Congress regulates on one of 2 permitted Lopez categories (objects travelling, instrumentality), it will be ok?

IV. PRESIDENTIAL POWER AND PRIVILEGE 

1. Executive Privilege

1. US v. Nixon (SCOTUS 1974, p. 749) 

1. Facts: Prez comes up in Watergate criminal case as unindicted co-conspirator. When he refused to hand over subpoenaed documents and tapes to SP, charged by gov't. 

1. Archibald Cox was first Special Prosecutor.  In Saturday Night Massacre, Nixon ordered AG to fire Cox and he refused and resigned, as did assistant AG.  Bork next in line, fires Cox.  Political pressure, Jarowski appointed as new SP, pursues case. 

2. Justiciability Issue: Nixon claims this is an intra-branch dispute, and so non-judiciable.

1. Nixon hires/ fires AG, who in turn hires/ fires SP.  So the case is really Nixon v. Nixon—thus not a “case or controversy” under Art. III b/c doesn't have 2 distinct parties. Basically just jx dispute w/in executive branch, and judiciary shouldn't be ascertaining worth of actions of other branch of gov't 

2. Since executive branch has exclusive authority to decide whether to prosecute a case, “take care that the Laws be faithfully executed,” Prez decision final w/ respect to what evidence is to be used. 

3. Counsel concedes that Prez has delegated some specific powers to SP, but still chief executive and in control of what goes on in exec branch. Can just fire the SP if he likes.  Subpoena comes from the discretion of the executive, and can be withdrawn by the executive. If someone is your subordinate, you don’t have to obey them

4. Holdings on Justiciability: 

1. AG made regulation creating SP, giving SP authority to investigate. Nixon can fire AG or amend regulation, but he hasn't, and until he does he must follow the regulation, as it has force of law. S.P. could be different from rest of Exec branch b/c of low removeability–he's in by regulation. Anyway, Prez made regulation and can withdraw. “Atmosphere of Independence.” 

2. Basically, he handed off power to someone distinct, i.e. S.P, and by doing took it out of inner sanctum of Executive Branch and gave it to someone established by administrative regulation and un-fireable unless Pres retracts the regulation. Also, the regulation give the SP power to contest executive privilege, hence Nixon has agreed to let the case into court

3. Problems with this argument:

4. Is the regulation itself constitutional? President is supreme – can he delegate power to subordinate such as to give person power over him?  Note that nowhere is there authority to issue regulations. Legislature can issue regulations, so long as bounded by an “intelligible principle.” But there may be a difference between the two branches – executive has no “necessary and proper” clause. 

3. Executive Privilege Issue:

1. (Pragmatic) Need for protection of communication b/t gov't officials and advisors

1. “Would be inconsistent w/ public interest to produce confidential conversations b/t President and his advisors.” 

2. supremacy of each branch w/in assigned area of constitutional duty

2. (Constitutional) “Separation of powers prevents judicial review of Prez claim of privilege.” Even if separation of powers doesn't mandate in all cases, privilege prevails over subpeona.” 

3. Holdings on Exec Privileges:

1. Judiciary, under Marbury, gets to “say what the law is.” Precedent of Youngstown, etc, means Court gets to decide if authority has been committed to another branch, as this is Const. interpretation in itself (752)

2. Absolute Prez privilege would block judicial power to do justice in criminal investigation under Art. III. 

3. There’s a balance between presumption of privilege and the rule of law. Since the only claim is general need for confidentiality, not a case involving military/diplomatic secrets (highest deference), Nixon loses (754).

4. Problems w/ the argument:

5. Political question under Baker v. Carr? Judicial process going, subpoenas issued, so President doesn't have right to say he'll decide for himself whether or not to listen to Court (i.e. act of deciding what to disclose or not is court order, not political question). In Marbury, someone came to Court and said “please issue writ of mandamus.” Here, same situation [BUT – as in Marbury, Court saying “please perform this duty which you have political right not to perform”. President's ordinary daily business and deciding what will or won't be public is in the range of political duties. Act of choosing what to disclose or not should be construed as political.]

6. (755) “Advisors will not be moved to temper their remarks by the possibility that will be disclosed in criminal investigation.” Wrong—this could make difficult for people to give candid assessments to Prez, chilling effect. And “DJ will at all times accord to Presidental records that high degree of deference” (756) doesn't fix problem. 

4. Upshot: 

1. Tons of problems w/ all arguments, but simple answer is that Nixon is a crook and the constitutional stability of the nation at stake. Little lie about S.P. separate from Prez, and not political question, to achieve greater good of getting Nixon out. Didn't want Prez removed for “high crimes and misdemeanors,” preventing impeachment trial. 

2. Can a President be Prosecuted Outside an Impeachment? 

1. Nixon v. Fitzgerald (SCOTUS 1982, p. 882)

1. Holding: ex-President Nixon could not be sued for having allegedly violated P's 1st Amendment rights while acting as Prez. Nixon immune for all conduct arising out of official duties as President. Even if Prez did violate 1st by firing Fitzgerald, a whistle-blower, allowing damage suits would have “chilling effect” on presidential decision-making. 

2. Clinton v. Jones (SCOTUS 1997, p. 882)

1. Facts: Clinton sued while President for private activities while governor. Clinton seeks postponement until leaves Presidency (temporary immunity, as opposed to Nixon's permanent immunity). 

2. Holding: No immunity from civil suit while in office. Rationale – won’t take up much time, and no “chilling effect” concern as doesn’t involve official conduct. Court also notes that Congress could pass law giving Prez stronger protection. 

3. Upshot: 

1. open question: can the president be criminally sued outside an impeachment court?  (doubtful) (see p. 884). 

2. Does SP cohere w/ constitutional structure?

3. The Appointment Power

1. Morrison v. Olson (SCOTUS 1988, p. 773)

1. Background: 

1. post Watergate Congress passes Ethics in Gov't Act of 1978, which allows AG to request an independent counsel to investigate exec. activity. IC would be appointed by three-judge panel and then only fireable for “good cause.” EGA passed b/c Nixon was so awful, reformers wanted to prevent repeat, strengthen ICs by making more independent from White House (p. 761). 

2. Senate reasoning – power to prosecute is purely executive, via the “take care” clause (Art II Sec. 3), so have to keep the AG in the loop so as not to take prosecutorial power from the executive, but limit its authority to fire. 

3. Appointments Clause (Art II Sec 2, Cl. 2) is doctrinal justification for Senate

1. “President shall nominate, by and with Advice and Consent of the Senate, Ambassadors, other public Ministers and Consuls etc . . . , but the Congress may vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.”

2. Holding:

1. IC is inferior, and thus can be appointed by Congress under Appts Clause. 

1. Under Appts Clause, Congress allowed to vest appt of inferior officers in “Courts of Law”. Therefore, OK to have judiciary nominating the IC.  Looks like Exec has power to appoint in executive branch, but IC inferior!

2. If not firable at will, how can the independent counsel be called “inferior”?

3. Answer: Congress’ power to appoint allows it to set the parameters. Examples are civil service reform, head of independent agencies

4. Qualities of “inferior officers” and how IC is one (pp 774-75):

5. removability [IC is removable by AG], 

6. limited duty [discretion for investigation, no policy or admin duties]

7. limited jx [Duties are limited by another executive official – AG]. Scope limited to investigating X federal officials for of X crimes.

2. No Art III “cases or controversies” problem

1. Broadly, executive or admin duties can't be imposed on Art III judges. But here, judiciary isn't “supervising” IC; just appointing under Appts Clause.

3. Not power grab by Congress

1. Restriction that can't be fired by Exec except “for good cause” does not burden Prez's ability to control or supervise IC. 

4. No separation of powers issue

1. EGA does authorize Congress to request AG to apply for appt of IC, but he doesn't need to comply w/ request – this is “unreviewable discretion”. Also, once court has appointed counsel, doesn't supervise her. AG has several means of supervising/controlling prosecutorial powers of counsel. 

3. Problems w/ Holding:

1. Sure, no violation of separation of powers since no one has power over IC – Courts just name someone, Congress can't remove. Atty Gen can remove – but wasn't whole point to take power away from Executive Branch? Power actually lies in IC Supposed to be limited jx, but do whatever b/c insulated from political pressure. 

2. Court okay w/ this, and defends b/c alternative is Prez w/ impunity. In Watergate Prez systematically uses power to block investigation – challenge to constitutional structures. All you've got to control Prez in Const. is impeachment power. This is strong, Scalia says, but at time of Morrison might not have seemed strong enough. 

3. IC model seems plausible b/c looks like independent regulatory agency. Appointed by Prez, but Prez can't get rid of easily, can engage in various actions. “4th branch of gov't” is admin agency. 

4. Scalia Dissent:

1. Unconstitutional based on violation of separation of powers. Appts Clause etc is technical crap, this is serious end-game around separate, coordinate powers. 

1. Each branch has separate role – legislature invents law, executive enforces, judiciary decides if you've actually violated that law. B/c each is defined by virtue of relationship to law, sep of powers not only about counterbalancing of powers, also about substantive fxn of law in const. system.

2. Unitary Executive

1. “The executive Power shall be vested in a President of the US”  Constitution vests all of the executive power in the President alone.

2. Comparison to Art I (“all legislative powers herein granted shall be vested in the Congress”), qualified power as opposed to all 

3. Also Art III (“The judicial power of the United States”) seems some limitation by “power of US,” whereas executive power is total. 

4. For EGA to  Prez control at all is unconstitutional

5. Analysis: 1) is criminal prosecution executive? 2) does the EGA take any some of the President’s exclusive control of executive functioning? Both yes – EGA unconstitutional. 

6. it's clear that IC isn't inferior at all, b/c not even subordinate

7. Instead, proper checks against abuses of power by any branch are

8. Congress can impeach, executive can decline to prosecute under unconstitutional statute, courts can dismiss malicious prosecutions

9. also political check. People will replace those guilty of abuse. 

10. Prior to IC, power to remove purely executive officers not limited (Myers). Now, no lines. If removal of prosecutor, symbol of “laws be faithfully executed,” can be blocked, Prez no longer in constitutional role (784). 

3. Preservation of individual freedom:

1. In Const., check on pros. abuse political. Prez dependent on people, and can be blamed. Judges pick IC and define authority. Judges can be partisan and pick someone awful, but no blame b/c life tenure. Prosecutor w/o political pressure, etc, can paralyze gov't and destroy Prez. This is blatantly unfair. 

4. Problem with dissent: 

1. does “unitary exec” idea make admin state unconstitutional? Scalia might say Civil Service reform dividing into “political” and “civil service” employees unconstitutional, since many of these “civil service” people in exec. branch and he might say should be in Prez hiring/firing power. Independent regulatory agencies also much more powerful than single IC. 

2. Counterargument to (effectively) indictment of IC as runaway witch-hunt?

3. Poor little individual argument might not apply to Prez of US. Independent prosecutor doesn't go after little guy. 

4. BUT -- Starr shut down gov't for 2 years. Maybe they would have gotten bin Laden if hadn't been busy w/ IC. Practical governmental concerns–founders set up gov't w/ separation of powers w/ liberty in mind, but maybe also for effective gov't. Separation of powers maintain responsiveness of gov't – indiv. liberty and functionality. 

4. Judicial Review of Prez Action

1. Youngstown Sheet & Tube v. Sawyer (SCOTUS 1952, 823)

1. Facts: Taft-Hartley Act gave Congress power to seize industry in cases of national emergency. Didn't say that Prez could do it, but also didn't explicitly deny Prez this power. During Korean War, steelworkers strike.  Truman issues order to seize steel mills and operate under US control. He notifies Congress, but not enough time for legis. to act. 

2. Holding: seizures held unconstitutional. 

3. Opinions for majority (each justice writes separately, turns into multiple part decision)

1. Black (textualist, strict interpretation of Constitution, no external data)

1. “Congress has not thereby lost its exclusive constitutional authority to make laws necessary and proper to carry out the powers vested by Constitution.”

2. For President to have authority, must find in Const. It's not there; thus, no authority. 

2. Frankfurter (statutory interp., custom = gloss on Const., baseline deference)

1. “With the utmost unwillingness . . .” (824)

2. justices out of exec. actions, separation of powers–if possible defer. General principle v. specific action in case.

3. But Congress expressed will to withhold power from President

4. LMRA sets up system for dealing w/ labor disputes, and no protocol Prez to seize. For F., this indicates that Congress wants Prez to come back to them for permission before seizing anything. 

5. Problem—statute doesn't say directly that Prez shouldn't seize. Why not? Offensive gaucherie (825) – it would have been gauche for Congress to write such a restriction upon the Prez's power. Include in statute prohibition on Prez implies would attempt unconst. act. 

6. Statute exists, and Congress withheld power despite familiarity w/ protective gov't seizure, should show conscious withholding. 

7. Not all powers listed in Const., but no gloss to defend this in absence of war

8. systematic, unbroken exec.practice, long pursued w/ knowledge of Congress and unquestioned, can become gloss on executive power under Art II. [adverse possession of Prez powers?  F's “gloss” is  Prez interpretation of own powers under Art II, becoming law over time. J. Black would say not law, law is Const. Time cannot add]

9. BUT -- “No firmly established practice can be vouched for executive seizure of property when country not at war, in only constitutional way in which country can be at war. Even though prior President created “glossed” power to seize factories in wartime, this time NOT constitutional b/c no declared war. 

10. Upshot: Limiting Prez powers, but announcing theory of Const. that could be used to expand powers.  Groundwork for evolutionary Constitution. 

11. Opinion a little incoherent, b/c Const. doesn't say that separation of powers depends, or that some is inchoate, and that if Congress does X, Prez can do Y more or less than Const. permits. Prez can't change meaning of Const. via gloss or anything else, Const. change only w/ Art. V amendment. Const. determines meaning of Const. 

3. Douglas (textuality, but more flexible than Black, greater latitude in Prez power)

1. avoids political question issue by casting the case as a decision on whether the power involved is executive – an interpretation of what “executive” means in the Constitution which is properly judicially resolved.  

2. Under Art I Sec 8, only Congress has power to raise revenues. Since Prez has no funds, can't effect taking, b/c can't pay for it.

3. BUT if Congress had authorized funds for seizure, maybe lawful. Prez could seize, if Congress raised money for compensation

4. (826) Prez action efficient, but separation of powers not designed to be efficient, but rather to slow things down and thus prevent autocracy. It protects individual liberties at potential cost of efficiency. 

4. Jackson (Prez power on scale of grants/denials/silence from Congress)

1. Maximum powers:

2. When Prez acts pursuant to express or implied Congressional authority, has his power + Congress’ power = whole of fed power.

3. Zone of twilight

4. When acts w/out either congressional grant or denial of authority, only rely on own independent power, but there is zone of twilight where Prez and Congress have concurrent authority

5. Courts find out whether he really “imperatives of events and contemporary imponderables” to determine if ok use of power. 

6. Lowest ebb:

7. When takes measures incompatible w/ expressed or implied will of Congress, power at lowest ebb, for can rely only on own const. powers minus any powers of Congress [what about “concurrent powers? Would they be subtracted out?]

8. Courts can sustain exclusive Prez control over a case only by disabling the Congress from acting on the subject

9. In this case:

10. Prez has no monopoly over war powers, Commander in Chief of the military, not the country. Framers did this on purpose; knew @ pretext, made no provision for extraordinary authority in crisis. Also explicit statutes dealing w/ seizure. Maybe would be diff w/ external threat (829), but here, category three  loses.

11. UPSHOT: 

12. Constitutional governance in real world can't depend on judicial definitions of text. When a true crisis at hand, whatever works is what will best protect liberty. Prez is “initial const. actor”, 1st person to decide action. Idea later examined, but gets first crack. 

13. “Comprehensive and undefined presidential powers hold both practical advantages and grave dangers for the country.” 

14. Decide case not by reference to Constitution, but by reference to the way country is actually run. Legalist, not formalist. J's opinion radical b/c says experience as Atty Gen more important than the law. This is outside the Constitution – what Congress does affects Prez constitutional powers – and doesn't care that from formal constitutional perspective this can't matter. More radical than Frankfurter's b/c basically says doesn't care what Constitution says. 

15. [Opinion incredibly popular among everyone today, even tho not controlling opinion. Both sides like to use – 1) “It's reality that dictates Constitution, and reality is that we're under attack” and 2) Look at the categories. We have to fit into one of these categories. 

4. Youngstown puzzle:

1. This is the Marbury of judicial review of executive (as opposed to legislative) action

2. Separation of powers is HUGE

1. framers’ fear of unitary power—separate power and “natural jealousy” will lead the branches to check each other’s power

2. structure of Const. intended to protect individual rights from govt intrusion. Diffuse power will prohibit factions from gaining too much power. 

3. [For the judiciary, taking more power can lead to more rights]

4.  By creating rights for people court gives itself more power (cf. Ely “representation-reinforcing” view of the court).

5.  But this is less true w/ political branches – them standing up for their own power does not directly protect rights.

3. What happens when one party controls all the branches?

1. When branches agree – i.e. limiting AfAm rights – sep. of powers useless

5. Habeus Corpus Cases

1. Ex Parte Milligan (SCOTUS 1866, p. 287)

1. Facts: Milligan arrested in IN during Civil War, tried by military commission and sentenced to death. SCOTUS 9-0 reversed conviction, w/ 5-4 split on rationale.

2. Rule:

1. Art. III Sec. 2 (case typo): Trial of all Crimes, except Impeachment, shall be by Jury

2. 6th Amendment:  In all criminal prosecutions, accused has right to a speedy and public trial, by impartial jury of the State wherein the crime was committed  

3. Holding:  

1. People can be tried in military courts if there is strict necessity in war situation. “Were it the case that the courts were shut down entirely,” “there is a necessity to furnish a substitute for the civil authority.” 

1. I.e. in South, no duly constituted Courts of Union to try US citizens arrested

2.  Martial law can never exist where courts open . . confined to locality of actual war.

3. can only try people in front of non-civil courts when there is a compelling reason

1. Basically, only when and where there is a war

4. No usage of war could sanction military trial for a civilian outside of war zone . . .Congress couldn't grant power 

4. Concurrence:

1. Separation of powers issue.  

1. “Congress has the power not only to raise and support and govern armies and to declare war . . . [so it has] power to provide by law for carrying on war” (289). [From McC – ends constitutional, means are as well.] Congress could only do this where as war has been declared or exist. 

2. Though Congress could have, didn't provide for trial by military courts, so not okay. 

2. Except in cases of controlling necessity, which justifies what it compels

1. Does this suggest Prez could also “do what's necessary” to keep us alive? Maybe idea is that at time of war, we would have said this was ok. Now that war's over, it's safe to stick harder to Constitution

2. Maybe idea is that spirit of Const. mandates survival of Union, but in recognizable form. If Prez becomes dictator, Union no longer recognizable. Can justify military tribunals under war, b/c Const says that elected officials make critical decisions.  [If Prez can make unilateral dictatorial decisions to try by commission, this goes against spirit of constitution in separation of power. If Prez snatches up judicial power (Art I judges) w/out Congress authorization, it's over?]

2. Ex Parte Quirin (SCOTUS 1942, p. 872)

1. Facts: 8 Nazis land on Long Island. They wear uniform at the time, b/c this was dangerous point, and if they'd been seen at that point they wanted to be POWs. Then, they take off uniforms, at which point they are violating laws of war. Problem – one is a US citizen. 

2. Holding:

1. Nazis, including Haupt (the US citizen) were unlawful combatants and thus enemy belligerents not entitled to status of POWs, but rather offenders against laws of war. 

2. Constitutional right to a jury trial that would appear to prevent trial of US citizens by military commission when courts open? Doesn't matter, b/c Const. only common law right to jury, and common law didn't guarantee jury for violation of laws of war.

3. Constitutional right to jury trial just doesn't apply to violations of laws of war. 

3. Distinguish from Milligan

1. Milligan was civilian not “associated w/ armed forces.” 

1. Nazis came across in uniforms, & can't claim that not members of German army. Solider fighting on side of enemy always subject to laws of war. 

2. was non-belligerent

3. and had never been resident of any state in rebellion

4. Laws of war? What are these?

1. Articles of War: “The provisions of this chapter conferring jx upon courts-martial do not deprive military commissions . . . of concurrent jx w/ respect to offenders that by statute or by the law of war may be tried”

1. Fact that statute includes idea of “the law of war” indicate that possible for commissions to get jx by some basis other than statute 

2. written in as part of Congress' power to declare war. Clear from context that “declare war” means something – maybe bring in laws of war, invoke some state that comes w/ own laws and usages. 

2. Are laws of war constitutionally based? Maybe statute acknowledges Constitutional basis for military commissions created subject to President's authority. But we need to be at war first. Declaration of war by Congress would seem to be pre-condition. 

5. Associated with armed forces?

1. What about Tim McVeigh, who thinks he's “combatant in war against US”? If McVeigh bombs after 9/11, could he be subjected to military tribunal under AUMF?

1. Seems should be no, since not connected w/ the people AUMF aimed at

2. “associated with” language from Milligan should be crucial element here.

3. US citizen who takes action w/in USA. 

4. Issue not direct in Hamdi, since crimes “arose” outside US, but he was brought back here so it does apply

2. When is issue to be treated under crime paradigm (McVeigh) or war paradigm?

1. Paradigms very different w/ respect to obligations toward other person. 

2. i.e. can't shoot to kill in crime, but can execute

3. in war, can shoot to kill, but after caught can't execute

4. unlawful combatant is hybrid model – 

5. unilateral decision of exec. branch that person picked up somewhere in the world is/isn't unlawful combatant?

3. Hamdi v. Rumsfeld (SCOTUS 2004, p. 841)

1. Facts: Hamdi, an American citizen, detained in the US . 

2. Question: 

1. Can the executive detain a US citizen on US soil as an “enemy combatant?

2. If so, what process is owed this person? Can “enemy combatant” get into civilian court to challenge his detention?

3. Rules:

1. Non-Detention Act (18 USC 4001a:): “No citizen shall be imprisoned or otherwise detained by the US except of an act by Congress” (no more Korematsu)

2. AUMF: gives president “all necessary and appropriate force” to respond to 9/11 terrorist attacks

4. Plurality (O'C, Rehnquist, Kennedy, Breyer) 

1. authority to detain (above + Thomas)

1. AUMF is explicit congressional authorization for the detention of individuals captured on battlefield and engaged in armed conflict against US. If AUMF is declaration of war, detention is fundamental incident of war. Prez is in Jackson's first category here. 

2. Due process required (- Thomas)

1. Although can detain, if US citizen in the US is detained by gov't, absent suspension of the writ of habeas corpus, he has to be able to challenge detention before a neutral decision-maker

2. In determining process, use Mathews v. Eldridge analysis (848)

3. due process = “private interest” v. “governmental interest” (including burden of more process, function involved)

4. Matthews about determination of when people can be booted from welfare. Case about property rather than liberty, but O'C doesn't care, b/c Constitution protects the same way. Hits on Mathews b/c one of few cases dealing w/ notice, oppo to be heard, and represenation (O'C innovation on Mathews)

5. Upshot – throwing case back at Executive branch to define the process to use. Hamdi requirement that President come up with  due process model. Allowing neutral decisionmaker to be a military tribunal instead of Art III court reflects pragmatic governmental interest – didn’t want the government to have to do this with everyone at Gitmo. 

5. Souter concurrence (Souter, Ginsburg):

1. no authority to detain

1. In 4001(a), Congress says can't detain unless authorized w/ clear statement. AUMF can't overrule 4001(a), b/c no clear statement. (doesn’t speak to issue and is focused on use of military power abroad). Executive branch is unilaterally detaining citizens and holding them w/out trial, thus Prez is in Jackson's 3rd category here. 

2. “when the gov't must act with no time, Executive may be able to detain citizen w/ reason to fear he is an imminent threat to safety of Nation.”

3. Showing court realism– if this were 09/13/01, Prez could detain people before Congress has time to authorize it. Also message to Congress – could explicitly give Executive the power to detain in a unilaterally-declared emergency if he doesn't say this; now they don't need to pass this dangerous law. 

2. But yes due process (joins O'C opinion for 2nd part):

1. doesn't think questioning should get here, but has to join b/c if said “no constitutional model for process” gov't might have “combined” his concurrence w/ Thomas (no due process) and Scalia/Stevens (no authority to detain, thus no due process) to make 5-judge plurality that no due process

2. also can't join Scalia b/c doesn't want to join opinion that seems to contemplate suspension of habeas. Very hard to convict people under treason statute. So if suspending habeas is only way, Congress might do it, especially w/ a second attack. And suspension of habeas would be disaster. 

6. Scalia dissent (Stevens):    

1. No authority to detain:


1. Core of liberty of our system has been freedom from indefinite imprisonment at will of executive. Congress can't authorize indefinite detention, b/c Constitution doesn't authorize it. President clearly does not have this power, given the Due Process and Suspension Clauses. 

2. If civil rights are to be curtailed during wartime, it must be done by Congress and not by this court.

2. No due process model, b/c can't detain like this to begin with:

1. Hamdi is a US citizen, and so entitled to habeas.  Gov't can either: 1) bring him up on treason charges or 2) suspend the writ, but it cannot hold him indefinitely. 

3. Also, quit the “Mr. Fix-It” stuff:

1. O'C (like Jackson) thinks Const./separation of powers needs to work, and Court should make sure it works. Scalia thinks Const. about protection of individual liberties, doesn't need to work. 

2. What would he say if pointed out that some POWs held in US have been US citizens and nonetheless detained? Says Quirin is bad decision, and if there's historical practice of US citizens fighting in foreign militaries being detained w/o trial, doesn't matter, still unconstitutional. 

7. Thomas (concur w/ O'C on authority to detain, dissent on “need due process”)

1. authority to detain:

1. even if AUMF was not issued, president would have this power in accordance with the principles of a unitary executive.

2. Thus, no due process required

1. detention is within war [executive] powers, thus court doesn't have authority to question it.  A “good faith executive determination” satisfies due process

2. pragmatic reasons - court lacks information executive has, would undermine needed immediate executive action expose secrets, etc.

8. UPSHOT:

1. Separation of powers element:

1. plurality sees case as involving all three branches

2. Scalia as between the courts and the executive

3. Souter as between Congress (4001 and AUMF) and the executive

4. Thomas really has one branch – executive with minimal judicial review

V. FEDERALISM

1. The Source of Sovereignty in the Constitution

1. General Ideas:

1. Under the federal system, the US has competing sovereignties:

1. the people are the ultimate sovereign, but they’ve conferred sovereignty in some way on both the states and the national government

2. if the people still retain their ultimate sovereignty, could we transfer power from the US to, say the UN?

1. if so, who would have to agree?  a majority of people? a majority of states? both? some higher number?

2. Where did Constitution's sovereignty come from?  Which came first –states or people?

1. People (argument #1)

1. the “one people” as proclaimed in the Dec. of Independence proclaimed both a national people and a confederation of states.  This became “we the people” of the constitution (see McC)

2. evidence is Supremacy Clause in Const., nat'l government must be superior

3. consequence: national powers should be broadly construed

2. States (argument #2)

1. sovereignty belonged to states first, then states ceded some  to nat'l gov't. 

2. evidence: states were entities ratifying Const. – not a national plebiscite 

3. consequence: national powers should be narrowly construed, as states would be stingy about ceding power

4. this debate is critical in whether the states have a right to secede – the issue in the Civil War

3. 10th Amendment: “The powers not delegated to the US by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”

1. reading 1: supports states-first view.  “to the people” added on only means in case of revolution

2. reading 2: 10th says nothing – powers left to states or people.  Even supports broader view b/c changed from “not expressly delegated to the US” in Arts. of Confed.

2. US v. California (SCOTUS 1936, p. 649)

1. Court upholds fine against railroad wholly owned by State for violation of Federal Safety Appliance Act. 

2. Upshot: Basically, state claims for affirmative exemptions going nowhere in era b/t New Deal and Rehnquist Court. 

3. Maryland v. Wirtz (SCOTUS 1968, p. 650)

1. extension of federal minimum wage applied to state-owned hospitals, schools, and colleges upheld on the basis of the commerce power. 

4. National League of Cities v. Usery (SCOTUS 1976, p. 650)


1. Facts: Application of Fair Labor Standards Act to all state and municipal employees under the Commerce Clause. 

2. Holding: Congress may not intrude on state authority in “functions so essential to [their] separate and independent existence” – including the wage they pay to people they employ. Issue about displacing traditional state functions (p. 652)

3. Rationale: 

1. 10th Amendment:

1. It is implicit under 10th Amendment that this power is reserved to states

2. structure of federal system:

1. If you could regulate the States in this fashion (and this does regulate States rather than people in them), what's left of sovereignty of states? Surely there's some limit to what feds can do, if states are meaningful sovereigns.

4. Note: 



1. Dilemma for conservatives. Preserving federalism good - local control (cf. Lopez). But allowing states to pay cheaper wages could lead to more government-controlled services as private market can’t compete – hence limitation that essential functions of State can't be intruded on by Congress

5. Dissent:

1. Nothing in the 10th Amendment is a limitation on Congressional exercise of powers delegated by the Constitution to Congress

1. Basically saying – this Amendment is just a truism. 

2. [What about argument that this displaces State policies? By telling them how they can pay and regulate employees (largest component of fixed budget), Congress running states from outside. Taking away “power to run business” -- but Congress does that already to business.] 

2. This is “usurpation of role reserved for political process” 

1. Basically means that we're interfering w/ Congress doing job (see Garcia)

5. Garcia v. San Antonio Metropolitan Transit Authority (SCOTUS 1985, p. 653)


1. Facts: Dep't of Labor determined that SAMTA didn't fall under National League of Cities rule, and thus required to abide by federal minimum wage. 

2. Holding:

1. Tenth Amendment is just a tautology reflecting that residual power is left to the states and the people.  It is not an affirmative grant of power, nor a restriction of federal power beyond the enumeration. 

2. Fundamental limitation constitutional scheme imposes on Commerce Clause to protect States is one of process rather than result (654)

1. It's not that there's no limit on what Congress can do to the States. Limit is  procedural process by which States choose federal gov't.  

2. note that the “political process” quote of Madison had a lot more validity when states choose Senators/electors, and enumeration had a lot more validity when commerce power wasn’t so sweeping

3. Idea, though, is that if individuals who live in States have interest in protecting the States, then States are sufficiently represented by the people who represent them in Congress even though there is direct election. 

4. Blackmun didn't argue this, but great point would have been that House reps need to pay attn to state gov'ts, b/c state legis can redistrict, kicking you out of office w/o every casting a ballot. So state gov'ts have lots of power over reps. 

5. Senators powerful w/ respect to state legis., but from states, even if not elected by them. Small state Senators tied to political structure. 

3. Dissent: 

1. 10th Amendment becomes meaningless rhetoric

1. O'C – is can't be unlimited. I.e. in McC, all means which are not prohibited, but which are consistent with the ends are okay. But implies some means still prohibited (658)

2. Framers wanted republic w/ diffusion of power – today, w/ technology, every local problem becomes national

2. senators and reps might be from states, but once in office part of fed gov't

3. judges are supposed to decide what the law is (Marbury). Ridiculous to say this is political question, and leave federal officials the judges of own power (657)

4. Upshot: 

1. B/t National League and Garcia, Blackmun flipped from conservative to most liberal justice. Political views switch, vision of Const. did also. Now thinks “fed power necessary”--strong rights, need strong fed gov't to deliver/guarantee rights

2. Other arguments to support Blackmun's idea might be

1. 10th Amendment defines states power only residually (661)

2. congressional laws seeking to dictate state political structures are bad (661)

3. decentralized nature of US political parties, how figures on nat'l stage constantly have to forge alliances w/ state and local officials (662)

2. Rehnquist Court: Finding Affirmative Limits 

1. In general

1. Rehnquist and O'C both mention belief that Garcia will be overturned. Handed down series of cases that (sort of) moved the law, while not overruling Garcia. Where do these movements in case law come from? (664)

1. a) Different set of issues; b) new facts emerging; c)c hanged political landscape; d) developments in legal doctrines outside federalism exert pull; e) new Justices and f) changes of heart. 

2. New York v. United States (SCOTUS 1992, p. 674)

1. Facts: To foster interstate nuclear disposal compacts, Congress created three types of incentives: 1) monetary, 2) denial of access of disposal sites, 3) “take title” provision. New York didn't enter pact, developed plans to handle the waste internally. Then citizens of counties where repositories were to be located got angry. State decided to buy more time by suing feds. 

1. [note that Congress has to authorize the state compacts as Art. I, Sec. 10 prevents the states from doing so – reflected a fear of war states getting together for war]

2. Holding:

1. Three types of incentives:

1. monetary incentives: “if you want fed highway money, you have to set speed limit at 55 mph”

2. is this still bribe, or coercion, once you're accustomed to money? BUT still offers option of doing nothing and bearing consequences

3. access incentives: denial of access to other disposal sites -- “if you don't comply by certain date, your citizens will be screwed”

4. Offers option of state doing nothing – in fact, they would have to deal with problem, but still indirect means of coercion

5. “take title provision”: state has to take title of waste whether it likes it or not

6. other two are indirectly coercive (states can still do nothing, even if practically will), here Congress ordering state to take legis action

2. Of these three, states can be bribed (as via highway funds and drinking age – South Dakota v. Dole), or regulated as private parties under Garcia (like access incentives)¸but they can’t be commandeered (i.e., forced to pass legislation) “anti-commandeering” principle

1. very thin line – only difference is how direct the command – the effect is the same (could get the state to do anything by threat to withhold money)

2. take title provision forces states, at Congress’s discretion, to either regulate or be forced to take tile to the waste.  As either alone is beyond the power of Congress to force the state to do, this is unconstitutional.

3. Textualist explanation:

1. 1st option exercised under Spending Clause – Congress can disburse $, or no

2. 2nd option under Commerce Clause – regulating state's power to burden interstate commerce

3. 3rd option – no authorization to make state legislate

4. Political theory account (core notion of sovereignty)

1. Is there something distinctive about concept of sovereignty that makes handing something to state w/out its permission unconstitutional?

2. Sovereign supposed to exercise exclusive control w/in space. If someone can reach into sphere and change status quo, violation. 

5. Regulatory issue

1. O'C concerned about fact that this would force state to make law – violation of sovereignty, b/c sovereigns alone legislate. Accountability issue. 

2. commandeering diminishes accountability – “people won’t know who to blame”. But seems like the state can just say – “the feds made me do it.” Also, federalism by very nature reduces accountability, increases confusion. 

3. For accountability, part of gov't that wants to do something has to pay for action. If feds want to do something @ nuclear waste, have to internalize costs of policy proposed (actually, people pay for it no matter what, but here not externalized). This would be great argument, but it's not what O'C says here. 

4. Basically, O'C just wants to preserve formal theory of sovereignty, but practical & knows that going all the way would deprive the federal gov't of ability to coerce states in collective action situations. If it were impossible for Congress to push states around on problems that are really national (i.e. nuclear waste), nothing would get done. 

3. White concurrence:

1. As a realist, White is not concerned with theoretical notions. In real world, opinion has no effect. Congress won't do it this again, but will use 1st or 2nd options to violate state sovereignty and achieve same results. Entirely theoretical; protects no one. 

2. Bad for NY to renege on its agreement. Advances estoppel theory – once NY agrees and benefits, can’t ex post appeal to unconstitutionality to get out of its obligations.

4. Stevens dissent:

1. historical point – Constitution was intended to create strong central govt. after failure of the Articles of Confederation 

2. Articles allowed the federal government to command the states, and the Constitution only increased its power.

1. Easy response is that Congress no longer commands states, rather commands the people. 

3. Printz v. US (SCOTUS 1997, p. 693)

1. Facts: Brady Act. Interim provisions of act (before feds get system set up) require local law enforcement officers to do background checks on handgun buyers.

2. Question: Is it a form of “commandeering” to ask these state law enforcement officers to deal with this?

3. Holding (Scalia)

1. can't resolve textually, b/c no mention of “commandeering” in Constitution. Rests argument on Federalist Papers

1. Why? B/c FP tied to ratification, offers evidence about what public, consumers of documents, were thinking when went into ratifying conventions. 

2. Is this true? No, b/c didn't have wide circulation around US, not widely read or reproduced, no reason to think they represent what people were thinking during ratifying conventions. Even if they were, they would only represent argument for Const, other publications showed as bad (Brutus, etc)

2. FP shows that federal law will probably have to be enforced by state legislatures (p. 694) – to avoid dual revenue collection. Fed taxes will probably have to be collected by officers appointed by the states. BUT –this crossover power is limited– Congress can't impose these responsibilities without the consent of the States. 

3. Worry that feds can't use state employees to uphold federal law without paying state police to do so. Power would be limited if had to pay, w/out payment, no bounds. 

4. Compelling state officials to enforce law allows Congress to circumvent unitary Executive, thus affecting individual liberties protected by structure of Constitution. 

1. Odd, b/c state executive officials enforce fed laws all the time if it's in their interest to do so. Also, is unitary executive necessary for protection of individual liberties? Most people would say good for effective enforcement of laws, etc, not individual liberties. 

4. Dissent (Stevens) (698)

1. Congress may impose affirmative obligations on executive and judicial officers of states as well as ordinary citizens:

2. state law enforcement officers take oath to uphold Constitution of US. So not obvious that can't be forced to uphold federal law, since forced to do so every day.

3. Again, Arts. allowed the federal government to command the states, and the Constitution only increased its power. Didn't take away this capacity. 

4. Majority's holding actually could create incentives for federal aggrandizement. Since can't enlist State officials in implementation, will create nat'l bureaucracy. 

5. Dissent (Souter)

1. Sees Fed Papers as determinative, and reads them as showing that Framers imagined that States were going to be enforcing fed laws 

6. Dissent (Breyer)

1. Lots of mentions of the experience of foreign countries in reconciling central authority w/ local control. They all provide that states will implement rules of federal body. 

4. Term Limits v. Thornton (SCOTUS 1995, p. 712)

1. Facts: State of AK has passed popularly-ratified state constitutional amendment introducing term limits for U.S. Senators and Representatives. Can still run for office, but as write-in candidates – keeps them off the ballot. 

2. Holding: 

1. States aren't choosing representatives, people are, and as such states can't limit the choices of the people. 

2. Basically, fact that Constitution derives from all the people means that people of one state can't impose extra limits which amount to a change in Cont. 

3. Thomas dissent:

1. 10th Amendment: powers not granted to fed gov't are reserved to the states. If this meant powers were reserved to people in general, would be useless, since no way for “people as a whole” to act. 

2.  One of powers reserved to states (i.e. state of AK) is right to determine who they send to Congress, and for how long. “We the people . . .” was originally “we the people of NH, MA, RI, etc”. The list of states was cut out, maybe just for readability issues? Anyway, United States was plural in Const -- “these United States”, not “the United States,” from which we can understand that different states are basically a collective of sovereign states. 

3. Problem w/ Thomas dissent:

1. With this system, you basically set up system of 2 competing sovereigns. In this case, a state could devise a way for pre-empt federal governments regulation of national matters. 

2. McC – question – can MD tax the federal bank and thereby affect workings of fed gov't? Dissent could implicate core question of McC, with structure of feds winning fights w/ the states, and largely unconstrained. Kennedy probably went the way he did b/c couldn't say that McC is over.

VI. EQUALITY

1. RACE

1. Slaughterhouse Cases (SCOTUS 1873, p. 320)

1. Facts: LA wants to regulate animal slaughtering in New Orleans. Set up Corporation, put in specific place, and butchers can pay to slaughter. If anyone wants to slaughter elsewhere, can pay Corporation “heavy penalty” for right. 

2. Issues:

1. 13th Amendment (involuntary servitude)

2. 14th Amendment (abridges privileges and immunities, denies equal protection, and deprives property w/o due process

1. P says privilege or immunity which includes ability to choose work 

2. b/f 14th, people argued under Art IV: “The citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States,” i.e. Corfield v. Coryell “fundamental citizenship rights,” protection by gov't, with right to acquire and possess property, and to pursue and obtain happiness (p. 324). 

3. Now arguing that that 14th extends federal rights to states – covers your privileges and immunities as citizen of the state. 

3. Holdings:

1. involuntary servitude: law may force butcher into different job, prevent from exercising trade, but doesn’t force him into labor.  Taxes could have same effect. 

2. Privileges and immunities:

1. “privileges and immunities” limited – distinguishes b/t privileges of “citizens of States” & “citizens of the US, saying” 14th protects only rights of the latter, which is those owing their existence to the “national character of the constitution” – habeas, right to assemble, protection of feds while on high seas, right to use navigable waters 

2. Why?

3. p. 324 – would affect federalist structure, “the effect is to fetter and degrade State gov'ts by subjecting them to control of Congress 

4. Court would be “perpetual censor upon all legislation of the States, on the civil rights of their own citizens.” (324)

5. “No such result could be intended by the Congress.” (325)

6. How do they know? B/c “one purpose of 13th and 14th amendments is freedom of slaves, this is evil designed to remedy (322). Amendments change legal status for blacks, nothing more. Didn't contemplate change in federal system. 

7. Amendments about rights of former slaves, overturning Dred Scott. What is meant by not abridging privileges is that now blacks are US citizens, and enjoy same citizenship rights as everyone else

8. Therefore, “in absence of language expressing purpose too clear to doubt,” won't make broader than this narrow purpose (325). 

3. Due process: not a deprivation of property (better argument might be that due process is satisfied here by the democratic process, as it is with taxes) (326)

4. Equal Protection:  Miller claims equal protection only applies to blacks, and only to remedy harms of slavery (326)

4. Field dissent:

1. Race not mentioned in 14th amendment, so shouldn't be limited to racial purpose. 14th Amendment means that citizen of a State now only citizen of US residing there. Fundamental rights now belong to him as citizen of US; can't be abridged by State. This equality of right is necessary to unified nation. 

2. Privileges and immunities of citizen of the US are fundamental human rights, natural rights that everyone is entitled to. Yes, 14th to deal w/ blacks, but only to say that rights under privileges and immunities are universal, they count too. 

3. Police power can regulate health and safety, but not infringe on inalienable rights, gift of the Creator. 

1. If dissent had won, you could go to fed. court and say that state had violated privileges and immunities, natural rights, and then fit natural rights into right guaranteed by Constitution. 14th would be guarantee that states can't deprive of any right, including right to work (or Lochner – right to contract). Would create far more libertarian gov't, feds would prohibit States engaging in regulation that would affect economic relations. 

5. Bradley dissent:

1. under Magna Carta, “no free man shall have fundamental rights stripped except by due process of law. Without these rights (i.e. right to choose labor), he cannot be a free man (and is by extension a slave). These essential rights, i.e. calling, which is a man's property, is what gov't exists to protect (life, liberty, and property). 

2. This is explanation of why due process clause includes substantive component --

1. according to Bradley, there are certain activities, like choosing how to make living, that are so fundamental that liberty depends on them. 

2. Due process includes economic liberty, 

3. for “right to work,” have to think that can't be a free subject if gov't can take away decision of how you are going to earn money. 

4. Until New Deal, American “liberals” agreed w/ Bradley that a)persons should be treated equally and b)fundamental life choices would be free of state interference. Because of this, gov't couldn't regulate your behavior unless harming someone else. 

3. 14th amendment incorporates all of the protections of the Bill of Rights to the States through the “privileges and immunities” clause – including due process

1. incorporation was later accomplished via “equal protection” under the Warren court

6. Slaughterhouse and Bifurcated Citizenship (334)

1. Miller's idea of “distinction b/t citizen of US and citizen of State” allows him to preserve essential features of Dred Scott. Basically, so long as blacks can't be US citizens, deep importance attached to that. Once they can, it's gutted of all importance, and state citizenship is what matters. 

7. United States v. Cruikshank (SCOTUS 1875, p. 334): Case arose out of Southern massacre of blacks who had voted for Republican candidates. Court held that Bill of Rights protects only against infringement by feds, not by States or private parties. Also, conspiracy to violate life and liberty fails, b/c these are natural rights properly protected by the States. Conspiracy to violate right to vote fails b/c it's state, not federal right. 

2. Strauder v. West Virginia (SCOTUS 1880, p. 351)

1. Facts: WV rule prohibiting blacks from being on juries challenged under “equal protection”

2. Question: 

1. Does equal protection clause of 14th amendment prevent African Americans from being tried by a jury on which blacks aren't allowed to serve?

3. Holding:

1. 14th amendment was passed to grant full citizenship to African Americans. Depth of historical wrong is reason to construe amendment broadly. Can't block African Americans from serving on juries. 

2. BUT -- States may still restrict qualifications for jurors (freeholders, certain education), but can't say “all white juries”.

3. This is backhanded way of guaranteeing formal equality while providing road map for indicating best way to circumvent equality as a matter of practice.

1. Problem: 14th says “any person” not “black person”

4. Field Dissent:

1. Law is constitutional. “Equal protection” applies to everyone, not purpose-driven, but right to serve on jury is political right not protected by 14th (354)

1. civil rights: “absolute and personal”

2. deal w/ way gov't treats you, and gov't can't discriminate b/t different types of citizens. “May always be judicially enforced”

3. “opened the courts to everyone, same rules of evidence and procedure, no impediments to Ks or acquisition of property”

4. social rights: “do not rest on any positive law”

5. deal w/ the way other citizens treat you, intercourse of individuals

6.  i.e. fine for someone else to treat you with bigotry – state's not going to do anything about it

7. political rights: “dependent on discretion of elective/appointing power”

8. political rights are qualified b/c possession depends on fitness, to be adjudged by voters. 

2. 13th and 14th amendments were intended to guarantee civil rights of all citizens, but political rights left to states. We know this b/c whole other amendment, 15th, required to guarantee political right of voting. It guarantees no other political rights, though leaving states to decide on issues like juries. 

1. Problem:  civil v. political distinction nowhere in the Constitution

3. Basically dissenters also trying to keep AfAm off juries, but different technique than majority. Majority provides formal equality, and way for getting around. Dissent gives way of classifying different rights, and placing them outside Constitution.  

4. Maybe serving on a jury is political right. But what about being tried by a jury on which it's impossible for anyone of your race to appear? Why isn't that a civil right?

1. Getting a fair trial is a civil right. BUT – doesn't accept that whites are unable to be fair. Basically, when it comes to a jury, assume that everyone can be an fair juror, b/c will otherwise will say you have to be tried by jury made up of a)half racial peers or b)all racial peers (de mediante linguae).

2. Also, problem w/ women – if blacks have right to jury w/ blacks, do women need other women on juries?  

5. Upshot:

1. In Slaughterhouse, majority said that reconstruction amendments intended to give full citizenship rights to African Americans, that was “purpose”. Slaughterhouse majority in trouble w/ Strauder b/c of this, b/c they are forced to say that 14th amendment prohibits law of all-white juries

2. Meanwhile, Field Slaughterhouse dissent said natural rights guaranteed to all, so he has to come up w/ own out, which is to describe civil rights as distinct from political rights and then explain how political rights don't apply to AfAm

3. On one view 14th is about race (historical). On another, it's about fundamental natural rights. But being about “race” in Slaughterhouse turns out to be malleable enough to keep blacks off juries through other means.  

3. Yick Wo v. Hopkins (SCOTUS 1886, westlaw)

1. Facts: facial neutral CA law required permission to continue operating a laundry in a wood building. Resulted in systematic discriminatory shutting down of Chinese-owned laundries, since all Chinese applications to Board of Supervisors were denied, all white were approved.

2. Issues:

1. Yick Wo's not a citizen b/c of Chinese Exclusion Act, but covered a treaty b/t US and China: “the gov't of the US will exert all its powers to devise measures for their protection, and to secure to them the same measures for their protection”

2. BUT “14th Amendment not confined to the protection of citizens:

1. “nor shall any state deprive any PERSON of life, liberty or property w/o due process of law”

3. facial neutrality – SanFran could argue that maybe Chinese laundries just worse run

3. Holding:

1. “though the law itself be fair on its face, yet, if it is applied and administered with an evil eye and an unequal hand, so as to practically make it unjust,” it violates equal protection (8)

2. repudiates Strauder view 14th’s protections universal to persons in US, not limited to blacks, not even to citizens:

1. “provisions are universal in application, to all persons within the territorial jx, without regard to differences of race, of color or of nationality” (6)

3. BUT – seems like if facially neutral, and apply neutrally, but has unequal impact, that's fine b/c wasn't intentional. No disparate impact rule. 

4. “play and action of purely personal and arbitrary power” (6). Lays down “no rules for impartial execution, or to prevent partiality/oppression” (8)

1. Why is arbitrary rule bad under 14th? Equal protection means that law has to protect you, and not going to be protective if it can be arbitrarily applied

5. We are not required to pass on validity of ordinance, but just say  it's been applied w/ mind so equal so as to amount to denial of equal protection (8)

1. Why not just invalidate?  B/c most ordinances confer power on individuals w/o specifying criterion how to make decisions – saying “ordinances are facially invalid if w/o guidelines” would produce flood of litigation

4. Upshot:

1. Plessy is easier after Yick Wo – if the 14th is directed specifically at protecting blacks, harder to justify “separate but equal” b/c 14th is remedial.”  Under Wo, it’s only necessary that the law treat everyone equally. Not remedial. 

2. court favors laissez-faire – this is a violation of economic liberty, closely tied to the court’s work in substantive due process “freedom of contract”

3. discussion of arbitrariness/ standardlessness of law a signal – says to Southern States that, when you discriminate, you should give a reason (eg, literacy tests). Provides “technology of discrimination.”

4. Plessy v. Ferguson (SCOTUS 1896, p. 359)

1. Facts: Railroad is required to have “separate but equal compartments for whites and blacks.”  Makes it misdemeanor for passenger of X race to insist on entering Y car.  Requires railroad conductors to assign passengers to proper car. Neither conductor nor railway can be held for damages due to incorrect assignment. 

2. Holdings

1. Privileges and Immunities: following Slaughterhouse, no argument

2. Separateness/Equality: 

1. distinguishes Yick Wo by saying San Fran ordinance was a pretext for discrimination, facially neutral but actually discriminatory. Here, cars are equal. Deprivation of rights is equal on both sides. 

2. Not inherently discriminatory, “only because the colored race chooses to put this construction upon it” (361)

3. If AfAm majority were to pass same separate but equal law,  “we imagine that the white race, at least, would not acquiesce in this assumption” that separate = unequal

4. Problem: argument implies that AfAm feel inferior, but maybe not true. Maybe they just feel discriminated against. 

5. What about idea of “internalization”? People usually aware that being discriminated against. Inferiority doesn't mean you internalize anything, don't need to think you're less. “Sense of inferiority” might just be logical – you belong to world where that is reality. 

3. Due Process: unlike Yick Wo, exercise of police power is reasonable b/c of custom (popular support/ judicial restraint, counter-majoritarian difficulty); promotion of comfort of (white) people [maybe prevents more war); and public order (desegregation could lead to white violence). Basically, SOCIAL RIGHT:

1. Following Strauder dissent, Court says laws can't change social prejudice, and b/c not possible to change social prejudice, law shouldn't even try

2. why's this? if really impossible, and law's trying to do it, will make law look ineffective and weaken respect for it. When time comes to accomplish something more realistic, you won't be able to -- finite amount of power, don't weaken by using on useless endeavors

3. Attempt would only “accentuate the difficulties of the present situation” -

4. lead white people to riot (i.e. Tulsa), blacks hurt. 

5. Also, national gov't, still hated by the Southern whites, can't strike down their laws since that will produce another Civil War. Direct victims will be black people, but we will also suffer.  

6. Hard to look at outcome in Plessy and think Court cared so much about black people, but never say explicitly that blacks are inferior 

7. Is this right? Do laws grow out of social norms, or are social norms shaped by the laws?

8. If you're originalist wouldn't want changing social norms to affect your view of Constitution

9. BUT -- to extent that discrimination is grounded in segregation, being coercively exposed to person of other race could eliminate discriminatory judgment based on ignorance

10. BUT maybe if you pass a law at one point, could actually interfere w/ social outcome desirable somewhere down the road (Roe)

11. Problems w/ Brown – maybe Plessy majority right that rulings can't create social equality, shouldn't even try

3. Dissent (Harlan):

1. Generally

1. 14th Amendment intended to secure personal liberty (362). 13th intended to prevent imposition of “badge of servitude” (362). 

2. “There is no caste here.  Our constitution is color-blind, and neither knows nor tolerates classes among citizens”



3. turns the “public order” argument on its head – segregation will show the seeds of hatred and distrust – more violence. “the destinies of the two races are insolubly linked together”

2. Separate but Equal:

1. “The white race deems itself to be the dominant race in this country.”

2. discrimination against blacks isn't imagined – white in control, and they think they're better, thus any measures they put into place to keep separate is on basis of inferiority of others 

3. social reality in US, embedded in minds of discriminators, and ignoring this reality as majority does is non-sensical.

3. Progressive?: “And so it is, in prestige, in achievements, in education... So, I doubt not, it will continue to be for all time”

1. One possibility: calling for anti-segregation b/c it doesn't matter, equality will never happen: “White people better and always will be, black people will never pull ahead even w/ equal playing field, b/c of inherent racial differences.” Too polite to say it, but his view, and assumes readers as well. 

2. Another is idea that if white people want to remain on top, what they should do is desegregate. “Prestige, education” are not superiorities that are inherent to black or white people, rather things that stem from entrenched, legalized inferiority. If white people want to maintain dominant role, ought to strategically concede legal equality, b/c that will be more effective in long run w/ respect to conserving wealth, power, achievements. 

3. Also: If they don't, they might be encouraging violence against yourselves. State enactments will create hate b/t the races. Sure guarantee of peace and equality is recognition of every right that inheres in social freedom. (364) 

4. Desegregation isn't social equality:

5. Chinese can ride in railroad cars, and implication is that social equality doesn't follow from civil/legal equality insofar as public “togetherness” goes. 

6. They can't even become citizens, that's how low they are, but entitled to fundamental protection under Yick Wo [he agrees w/ Chinese Exclusion, but maybe thinks blacks should get at least what Chinese do since they're here for good and must be citizens]

7. Is he progressive?

8. one view – yes.  The offensive moments can be interpreted as argumentative or rhetorical devices

9. other view – it’s flawed opinion due to disparagement of Chinese, calling the white race superior, etc.

4. Upshot:

1. Plessy most disturbing b/c of absurd formalism

1. blindness to social reality – ignores the fact and history of inequality and discrimination to claim that separate is not unequal (see pp. 368-

2. but should courts use “social knowledge”? (“matters not so much for judicial notice as for the background knowledge of educated men” (369))

3. blindness to history and purpose in Constitutional interpretation – ignores Reconstruction history, fact that Amendments were directed specifically to protect blacks.

5. Notes:

1. “every exercise of the police power must be reasonable and extend only to such laws as are enacted in good faith for public good . . .” If law were enacted with improper motive, it would be “pretext” (366). 

2. Compromise of 1877 (“accentuate the difficulties of present situation”)

1. Pace v. AL (370): upholds ban on interracial marriage as equal in punishment, bad for both black and whites

2. Buchanan v. Warley (1917): exception to “conciliatory” jurisprudence of time, striking down law prohibiting blacks from buying homes where majority white-owned and vice versa. Probably best explained in terms of economic due process rather than racial equality

3. Voting rights:

4. Strauder struck statutory exclusion of blacks from juries, but then allowed all sorts of state voting discrimination. 

5. Giles v. Harris (372): Giles challenging systematic denial of voting rights to blacks in AL. Court says results don't show intent. 

6. Question: what should the Court have done to uphold 15th, given resistance from Congress and Prez? What are consequences of unpopular decisions, i.e. in Brown?

5. U.S. v. Carolene Products (SCOTUS 1938, p. 513)

1. Facts: Fed gov't has banned "filled milk,” Industry challenges as violation of 5th Amendment due process rights. 

2. Holding: 

1. no procedural due process violation (they're in front of the court, right?)

2. And beyond that, just rational basis. 

1. Has legislature created rational relationship b/t the means adopted and the ends pursued? 

2. Question is whether any state of facts known or reasonably assumed provides basis for the law -- 

3. Where does rational basis come from? 14th amendment– can't deprive of life, liberty or property w/o due process of law, nothing about rational basis for law. Nothing in Const. @ “laws must be rational.” W/ strict procedural due process, court would validate process, law fits w/ statute, presumptively not unconst., thus fine. 

4. Rational basis must be weak form of substantive due process, b/c in order to look at substance at all, even to show rational, you're checking out the substance. 

5. Means-ends guarantee (McC) gives fundamental right to not have arbitrary laws. This notion (fit means to ends) preserves right to judicial substantive due process review. 

6. Substantive due process was actually being rejected in Carolene line of cases, turning protection of “rights” over to legislature BUT preserved in weak form in rational basis

7. But basically end judicial review, maybe b/c of “interest group pluralism”


8. (517) democratic process fair, people use polit. Process for aims. 

3. BUT – Footnote 4: There may be narrower scope for presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution. Therefore – “a more searching judicial scrutiny” (later strict scrutiny) may be appropriate when:

1. the law restricts the political process – which are after all the rationale behind the deferential standard, problems w/ operation of popular sovereignty

1. eg, limits right to vote, free speech, assembly, dissemination of information

2. this is origin of “due process review” [does it interfere w/ a fundamental right?}

2. the statute is directed at particular religious, national, or racial minorities

1. prejudice against discreet and insular minorities may tend to block utility of political processes generally intended to protect minorities

2. basically, b/c of prejudice, might be harder for some groups to form political alliances than for others. Special scrutiny of laws that target those groups b/c of fear that law would further marginalize.

3. Discreetness implies that you are easily identified as member of group. Insular = isolation.  

4. this is origin of “equal protection review” [do we have a discreet and insular minority?]

2. to overcome strict scrutiny, the state must articulate a “compelling state interest” – much more than a rational basis - that justifies the law.

4. Upshot:

1. Upholds the law, but establishes “rational basis review” as the new form of weak substantive due process BUT

2. Later cases (518-20)

1. economic cases didn't seem to fit even rational basis

2. Olsen v. Nebraska (518): We are not concerned with the wisdom, need, or appropriateness of legislation. 

3. US v. Darby

3. Why footnote 4 (517):

1. maybe @ fear that minorities will be unable to form alliances and assert political desires – might be denied access to procedure b/c discreet and insular. This fits more w/ Court that thinks it's avoiding Lochner. 

2. This is John Hart Ely “representation-reinforcing” judicial review

3. But what if world is inherently unfair, making lots of situations fall into footnote 4?

4. eliminates historical blindness problem of Plessy as the social status of the group is relevant (can't say “affects whites and blacks equally”)

5. much of the battle in the modern jurisprudence then is for groups to fit themselves into the “discrete and insular” paradigm to get “strict scrutiny” (which is often fatal in fact, goes the adage) 

1. who gets protection? – women, homosexuals, mentally disabled? In theory, question should examine whether they’ve been full participants in political process. Often arguments by analogy – eg, we’re just like blacks. 

2. what’s so special about “groupness”?  What characteristics of group should we consider? blacks are the canonical example – the trait is immutable, visually apparent, and historically a discrimination target. Religious minorities different – share history, but not immutability nor visual aspect.

2. Landmark Equal Protection Cases – Korematsu and Brown

1. Doctrinal structure –

1. targeting a single racial group out is “suspect classification” that triggers

2. “strict scrutiny,” forcing the government to articulate

3. a “compelling state interest” that justifies the discrimination

4. the discriminatory law must further be “narrowly tailored” to the interest articulated

2. Korematsu v. United States (SCOTUS 1944, p. 966)

1. Facts:  Challenge to Japanese internment laws – military order during WWII. 

1. president ordered establishment of military areas

2. Gen. DeWitt issued orders for military zones w/in US, w/ all West Zone 1 high risk

3. Congress makes it a criminal offense to violate restrictions applicable to military zones, legitimatizing and allowing 

4. DeWitt to issue Civilian Exclusion Order No. 34 establishing Japanese camps. 

1. note diffusion of responsibility  - classic technique to avoid guilt for wrong 

2. Problem:

1. Congress authorizes creation of military zones, and requires obedience to the regulations of the zones, but doesn't actually authorize detention. 

2. K sues under 5th Amendment (deprived of liberty w/out due process of law) and 8th (cruel and unusual punishment) [not the 14th, since this is fed gov't]

3. Black Holding: 

1. “legal restrictions which curtail civil rights of a single group are immediately suspect” [Carolene] BUT “pressing public necessity [compelling state interest] can sometimes justify the existence of such restrictions; racial antagonism never can” (968).  

1. Where does this come from? Const. doesn't have “unless we really have to” out clause – 

2. The Constitution is not a suicide pact. Threat to US could show circumstances where country in such grave danger that doesn't matter what Constitution says (in order to preserve, need to break). 

3. “the greater good” point – some bad things may be needed to win a war– if the US loses, there are no Constitutional rights at all

4. ALSO – these rights weren't protected at all before – in past, i.e. Plessy, Court had just said right didn't exist. No need to say right not absolute until starts to mean something, which was at this time.

5. Here, don't want to lean on Plessy (need everyone for war effort, doesn't want to alienate blacks, or say segregation going to continue) 

6. but want to say detention permissible. So basically treats rights as real, but finds loophole b/c of necessity (home attack, etc). 

2. BUT – this isn't racial antagonism. Rather, it's military necessity. Pragmatic consideration – courts shouldn't be in business of questioning executive judgment calls during wartime – eg, enjoining Prez from dropping a bomb if not proportional

3. Doesn't rule on legitimacy of camps – just focuses on question of exclusion (969)

1. Why? Maybe b/c DeWitt authorized to exclude, not for camps. 

4. Frankfurter concurrence

1. Very Frankfurtian judicial restraint, adhering to “their business, not ours” (970)

2. less protective than Black, no Carolene analysis – just says “war power is the power to wage war successfully”

3. legal analysis: 

1. “if military order doesn't transcend means appropriate for conducting war, action constitutional” [Basically, “if means used don't transcend appropriate means of making war”]

2. “ends makes the means constitutional” (b/c ends are the war power) – McC

3. If Congress can declare war, and if it can engage in means that are appropriate (necessary and proper), might be infer from Congress' war powers that they are authorized to do whatever is appropriate

4. war powers authorize to do whatever appropriate – as long as appropriate, it's constitutional

5. And the other part of McC – “letter and spirit of the Constitution”? He missed that part . . . 

4. institutional competence:

1. “respective spheres of military authorities and judges very different”

2. The Framers “hard-headed, experience in war” would have understood and appreciated military orders. 

5. this is one of those places where F says “strict scrutiny? Regular scrutiny? Lets do it all the same.” [See Feldman's discussion of F's idea about “liberal spirit of the American people.” If SCOTUS strikes down, won't have to internalize costs of own decisions.]

1. Supreme Court shouldn't be protector of minority rights, b/c then majority won't. Query: did majority ever worry @ minority rights? Will they ever?

5. Roberts dissent: concentration camp for a citizen, no evidence @ his loyalty or lack thereof. Unconstitutional. 

6. Murphy dissent:

1. unafraid to evaluate order's “reasonableness”; finds order’s sole justification racism – unreasonableness inherent in assumption that all Japanese are inherently disloyal

2. Why doesn't anyone vote w/ him? 

1. goes against years of judicial precedent – anti-miscegenation laws, segregation, etc. This opinion would be Brown. 

2. 1944, Court couldn't indicate Brown on horizon, this would anger white Southerners needed for war – much like Roosevelt refused to integrate military, all about keeping white people on the page. Also, general fear that judiciary reviewing executive military decisions during war is detrimental

3. Also, US fighting against people who used concentration camps, but not dealing w/ too much criticism for own segregation from overseas (particularly not their enemies, who actually admired it)

3. Problem: Equal protection guaranteed by 5th (970)? What? Bolling not decided yet. 

7. Jackson dissent:

1. impractical and dangerous idealism to expect that military command conform to constitutionality in all instances. 

1. Not practical to expect Commander to be “reasonable man”. Commanders aren't reasonable – we're in a war, focused on survival. 

2. “reasonableness” idea of Murphy would be “like a loaded weapon ready for  any authority that can bring forward a plausible claim of an urgent need”

2. BUT if we cannot confine military expedients by the Constitution, neither would I distort it to approve all that military may deem expedient. “Courts should not be asked to execute a military order that has no place in law under Constitution.”

1. Basically, the military may do unconstitutional things, and may need to, but once Congress passes a law making it a crime not to obey the military order the issue comes to the courts. We should not thus be asked to constitutionalize after the fact.

2. The courts can only enforce the law.  The constitution does not change – and should not change - with military expediency. 

3. note inconsistency with Youngstown.

4. cynical reading: he only dissents because he can without changing the result – just to pose nice for the history books.

8. Upshot:

1. compelling interest analysis? How much do you focus on strength of interest (value asserted) v. means chosen to effectuate interest (p. 978)

2. Korematsu is good law – SCOTUS has distanced itself, but not expressly overruled

1. given war w/ North Korea and Iran, could Prez issues exclusion order that all persons of Iranian descent must establish residence outside NYC.

2. Could say that, under Mathews v. Eldridge (process measuring case), cost of giving full process is too high. Individuals who want to come home can apply individually (see O'C opinion in Hamdi)

3. Case of “compelling gov't necessity” -- degree of compelling necessity would have to outweigh concerns about due process

4. what about in civil context, as exclusion order – not actually interning, so don't need individualized probable cause determination as in criminal cases

5. Footnote 4 will get you to strict scrutiny, but we don't know what interplay is b/t strict scrutiny and military necessity

6. I.e. after 9/11, when Manhattan below Canal St was shut down, no one got “due process” w/ regard to getting back into homes. Doesn't seem constitutionally problematic to say that no one can enter downtown --

7.  Why not? B/c affected everyone equally – didn't discriminate directly against single group. 

3. Brown v. Board of Education (SCOTUS 1954, p. 898)

1. Facts: South de jure segregated, north de facto. Issue is segregation in elem/2ndary schools. 

2. Background:

1. NAACP is bringing concerns to world stage. Court had already held in Sweatt v. Painter (897) that state had to provide actually equal law school education for blacks and whites, not just semblance. 

2. Justice Dep't freaking out b/c “racial discrimination furnishes grist for the Communist propaganda mills,” and Congress will never pass a law eliminating segregation b/c politically unpopular. 

3. For Justice Dep't, they don't need anything to actually change, but need law on books registering official disapproval. Problem w/ segregation as an embarrassment is not that existed, but rather that it was lawfully enforced, just wanted SCOTUS to say unconstitutional. 

3. Questions:

1. Did Congress understand in passing 14th that would abolish segregation in schools?

2. If not, was it the understanding of Framers of 14th that

1. future Congresses might abolish such segregation using Sec. 3 of 14th?

2. That it would be w/in judicial power to construe Amendment as abolishing?

3. Even if not clear, is it w/in judicial power to abolish segregation in public schools?

4. Holding:

1. Historical evidence equivocal (“we cannot turn the clock back”)

2. BUT “separate is inherently unequal”

5. Justifications:

1. the “inferiority rationale” – forced segregation creates a sense of inferiority in minority students, as attested by psychological evidence

1. As in Plessy, court rests on how segregation makes black people feel. In Plessy, said “all in their heads”. Here, sticking with framework of “feelings”

2. maybe wanted to stick with Plessy framework as much as possible, including focus on what AfAm think, and so went w/ this approach – can just say that “evidence changed” OR

3. (Feldman) Plessy formulation, maybe unconscious, designed to absolve whites from guilt about effects of segregation – ““those poor AfAm weren't able to tell themselves they weren't being discriminated against, now they have this pyschological disability”

4. Basically, negative effects of wrongs are located in minds of people who've been discriminated against, and any responsibility is theirs

5. studies available were on effects of segregation on black children, thus pathologizing victims of segregation – but in 1950, no one argued with “science” (see Roe for another deification of “science”) -- “modern” authority (901)

2. the “diversity rationale” – quality of education improves with integration

1. foundation of good citizenship, must be available to all on equal terms

2. segregation deprives children of minority group of equal edu opportunity

6. Upshot:

1. Doesn't overturn Plessy – just “wrong science.” Strikes holding, not reasoning. 

2. Holding not that everyone has equal right to equally good education (see Rodriguez)

3. No legal reasoning – no appeal to history of 14th or structure of the Constitution, eg, to overturn 80 years of precedent.

1. Why? Unanimity was more important when making such a controversial, judicially activist move. 

4. Could have just said “separate is fine, make the schools equal”- i.e, give equal resources  – which Bell and others argue would have been better 

1. (925): Brown had crystallizing effect on white resistance to social change, created violent repression of civil rights movement. 

2. (926): or was Brown important for its “cultural significance”? Also created “costs” for segregation that hadn't existed before. 

3. Can courts really do anything for social change? 

4. factually incorrect to imply quality of education in segregated schools was not good (Thomas)

5. use of social science – appropriate for courts?  Would segregation be fine if no “sense of inferiority” was generated.

6. What about the “feelings” argument? [maybe racism not sense of inferiority (a paternalistic, condescending viewpoint) but sense of superiority of white students]

1. Maybe better to ask what result does certain set of social practices have on people's reasonable judgments?

2. cheap answer is that irrational to say that just b/c in a different railcar inferior. Rational person might think superior (see Plessy)

3. real answer would be that system was obviously designed to produce caste system

4. BUT -- is do single-sex bathrooms violate equality principles?

5. Maybe it's about psychological equality --

6. See O'C endorsement principle for deciding separation of church and state cases – violates establishment clause if communicates endorsement of religion, telling insiders that in community and outsiders that not – done on objective standard, not just that it made “someone” feel like outsider

7. problem: nice and middle ground, but hard to find objective observer of subjective feelings

8. and “life, liberty and pursuit of happiness” doesn't really mean inward state

9. BEST IDEA: feelings can be discussed from inward experience (make people feel like 2nd class citizens?), or from meaning (have meaning of making people 2nd class?). Could be “endorsement” standard for segregation

7. Southern Manifesto (902-904)

1. judicial restraint

2. precedent

3. originalism! everywhere, including MA, had segregated schools at time of 14th Amendment, and no state blocked on grounds that would force desegregation  

4. states rights 

8. Originalism problem

1. Why does Court conclude history inadequate to interpret Const. on question? (905)

1. Sparse, inconclusive?

2. Changed circumstances?

3. Intervening judicial precedent?

2. Bickel (905)

1. Framers purposely didn't mention “civil rights” in 14th Amendment – compromise decision

2. BUT – general terms was obvious, they knew susceptible to wide latitude

3. they knew it was a constitution they were writing (McC) – led to choice of language capable of growth. Question deferred for another day. 

3. Expectations originalism (original understanding)

1.  i.e. Thomas has to be “expectations,” b/c would understand as Framers did (i.e. “due process” means procedural fairness); Bork (912)

4. Intentionalist originalism (original intent)

1. how they thought Constitution would unfold in big picture (i.e. Bickel)

2. Distinction b/t two is unstable – “intentionalist” idea requires you to already have idea of “general principle” in mind. 

3. BUT – McConnell (pp  909-913) et al have to try to make Brown work in their originalism, even if it can't work for “expectations originalism,” b/c people want to successfully account for landmarks in law (basic embarrassment of originalism (911))

4. Bork says the natural meaning of 14th is equality. 

4. Brown II (SCOTUS 1955, p. 928)

1. Facts: Brown I ended by setting cases for re-argument on appropriate relief. Brown II is the remedy designed after firestorm of original case. 

2. Holding: practical flexibility, “prompt and reasonable start,” but “additional time” to be granted if necessary. All deliberate speed. 

3. Upshot:

1. old view – Brown as liberal triumph – deliberate approach mindful of social facts, Brown “lights the fire” for the Civil Rights movement.  Caused Southern resistance, sure, but would have happened anyway.  Put the issue in the nat'l consciousness and helped that Civil Rights activists had law on their side.

2. new standard view – it didn’t work.  Court wimped out with all deliberate speed, and nothing changed except through the social movement which forced the political branches to take action.

1. Which one is right? Issues are 1) role of time , and 2) power of the courts– if you think social change takes time, and/ or that courts don’t have much power, you’re more sympathetic to “all deliberate speed”

2. w/ Southern Manifesto, disobedience of Gov. Wallace (AK), etc – SCOTUS may at this point wonder if opinion is actually going to be adopted

3. Frankfurter thinks that instead of pushing all at once from fed gov't, would be better if local courts did it slowly and well (“all deliberate speed”). 

4. In reality Court was feeling uncertain – knew that had tried for power, and if shown to be powerless (no one complies), it's bad

5. Bolling v. Sharpe (SCOTUS 1954, p. 913)

1. Facts: Bolling decided same day as Brown. Question is does the 14th Amendment, i.e. Brown, apply to the federal government (i.e. DC schools)?

2. Holding:

1. Reverse incorporation: 

1. 14th Amendment shows no state shall deny to any person the equal protection of its laws or abridge privileges and immunities of a citizen. 

2. This equality principle binds Feds retroactively through the 5th Amendment – i.e. one of privileges and immunities is right to equal treatment by federal gov't. 

3. in view of imposition on state, impossible that federal constitution would impose lesser responsibility on the feds (p. 914)

3. Upshot: This spits in face of originalism, clear that 1791 Bill of Rights didn't prohibit racial distinctions through 5th Amendment. Court changes the Constitution here b/c they need to. 

1. Should we just “trust the feds not to discriminate”?

2. Bolling is only case in which SCOTUS has ever struck down federal law as violative of equal protection clause --

1. Why? Coordinated interest in fed gov't – whatever SCOTUS thinks violates, Congress and Prez probably think so too – general alliance of opinion

2. Why would we not want them to be constrained?

3. Affirmative action –equal protection doctrine developed to combat racial discrimination becomes doctrine preventing aff action

3. The two different “Constitutions”

1. the “lawyers’ Constitution” – doctrine, case law, etc.

2. this is what Bolling changes, upsetting original intent guys (Bork)

3. the “people’s Constitution” – famous cases and broad ideas of “rights” – free speech, Miranda warnings, etc.


4. this would be harder to change through judicial fiat.

3. Modern “Race” Equal Protection Issues – 

1. Class, Education, and Affirmative Action

1. two routes to strict scrutiny: 

1. creates a “suspect classification”

1. directed at a “discrete and insular minority

2. indicia of suspectness (San Antonio): “saddled with such disabilities, or subjected to such a history of purposeful unequal treatment, or relegated to such a position of political powerless” to require protection (p. 1627)

2. implicates a “fundamental right” [BUT WAIT – isn't this due process analysis?]

1. eg, poll tax – scrutinize even if applies generally

2. San Antonio Independent School District v. Rodriguez (SCOTUS 1973, p. 1624)

1. Facts: equal protection challenge to the unequal funding of Texas public schools.

1. TX schools get money mostly from property tax, which is terribly unequal b/c some areas have better tax base than others. There is also state fund that gives to communities – supposed to be sort of redistribution, but community with higher tax base and more money per kid is getting more money from the state

2. Why this scheme? System probably replaced local property tax supporting local schools – they couldn't redistribute entirely, b/c wealthy people wouldn't go along w/ idea of stripping their own schools of extra money

3. Why do we fund schools through property taxes?  Theories:

1. simple classism – rich and powerful want the best for themselves

2. local control of education (want to educate kids in certain way)

3. could bifurcate – control local and funding statewide

4. but idea is that if you pay the piper, you call the tune (i.e., the state will take control of curricula if it controls the money)

5. good schools keep property values up, which is wealth-preserving

2. Issue:

1. Rodriguez brought suit based on Equal Protection doctrine. Two ways to conduct strict scrutiny [but isn't the second actually a due process issue?]

1. Is there a suspect classification?

2. Does it impinge on fundamental right directly or implicitly protected by Constitution?

2. argument that poor people are “discrete and insular”:

1. concentrated in areas, denied opportunities systematically. Inhibited in political process b/c less education and less time.  Education discrimination insidious b/c reinforces both insularity & lack of political participation. 

3. argument that education is a fundamental right:

1. necessary for effective participation in political process – fits Ely’s model

2. can be implied from Constitution that voting and speech are fundamental –  education must be too in order to exercise effectively

3. Holding (Powell): 

1. Is there a suspect class?

1. Poor (most likely “suspect classification”)

2. no evidence that the poorest live in poorest school districts

3. no absolute deprivation of rights – Equal Protection doesn't require equality of advantages

4. relatively poorer than others

5. a class this diverse could never be suspect

6. also, could never show intent (required for 14th c.f. Wash v. Davis)

7. happen to live in poorer school districts (district wealth discrimination)

8. class isn't saddled w/ disabilities, have history of purposeful unequal treatment, or relegated to political powerlessness. 

2. Is there a fundamental right implicated?

1. Yes, Brown is full of fundamentality of education, but difference b/t fundamental and merely important.  Education may be important to exercising franchise, but unlike speech or voting, it is nowhere – explicitly or implicitly - in the Constitution. 

2. Issue is no absolute deprivation. Fundamental right to speak and vote, but no requirement that you do so as well as possible. The schools give students basis minimum skills. 

3. [Counter argument – we're considering case under 14th Amendment EQUAL protection. Equal means as well, not well enough. Fundamental right can't be allocated unequally among persons.]

4. Slippery slope argument

5. can't distinguish right to education from right to food and shelter (that can't be what the Constitution guarantees!).  

3. Holding: rational basis is satisfied by the concern for local control –  upheld.

4. Upshot on Powell

1. too amorphous

2. slippery slope argument – if we recognize poor people as a suspect class, then will have to equalize funding for everything [but is the slope so slippery?  Not so much to equalize funding for essential social services – health, education]

3. pragmatic concern – if we equalize funding, rich people opt out/ want to spend less on education as they’re not getting as much out of it 

4. lower taxes overall means schools equal, but less good on average. Behind veil of ignorance, one might prefer the un-egalitarian system as on the whole things are better (Rawlsian justification for welfare capitalism)

4. White dissent:

1. even if the interest is rational, the means chosen must also be rational.  Texas law is not narrowly tailored – poor districts can’t equalize even if they wanted to raise their taxes.

5. Marshall dissent:

1. Equal Protection Clause not addressed to minimum sufficiency but rather to “unjustifiable inequalities” of state action. 

2. the suspect class analysis is not binary but a spectrum depending on the constitutional and societal importance of the interest adversely affected and the recognized invidiousness of the classification (1633) 

3. Although not all fundamental rights are constitutionally guaranteed, the determination of which rights are fundamental should be firmly rooted in the text of the Constitution (1633)

1. As the NEXUS between the specific constitutional guarantee and the nonconstitutional interest draws closer, the nonconstitutional interest becomes more fundamental and the degree of judicial scrutiny when the interest infringed on discriminatory basis more searching (1634). 

2. factors: 1) the fundamentality of the right, 2) the insularity of the group, 3) how narrowly tailored, 4) the strength of the state interest

4. In this case, education affects ability of child to exercise 1st Amendment rights – intimate relation b/t personal interest and specific constitutional guarantee (1635)

5. Poor not a suspect class b/c . . . (1637)

1. not “politically powerless” group, not discrete and insular, and poverty not a permanent disability (p. 1637). 

2. why does he say this? Maybe to distinguish from race –  separatin on mutability, and then other grounds to get “poverty” in eq pro . . 

3. but here discrimination is on group wealth, which is entirely out of control of the individual 

4. discrimination on a basis which individual cannot control constitutionally disfavored (1637)

6. AND FINALLY – state interest is idiotic. Means that State has selected is wholly inappropriate to secure purported interest in local control (1639)

7. Upshot:

1. Marshall would probably demand that state create system allowing local control of curriculum while using state-wide funding for education? 

2. How?

3. Give state X amount of time to put system into place. If don't do it, hold in contempt. Fine the district or maybe even state. Taxpayers pay fines ultimately, and that's OK – people are responsible for their legislature, and citizens can foot bill for failing to elect good legislature. This is accountability for constitutional behavior. 

4. A proposed line – fundamental rights should include the things that the government can’t prevent you from pursuing.  If they choose to provide those, they are subject to strict scrutiny - have to do so equally.

5. eg, cigarettes are not fundamental – could be banned

6. but government couldn’t ban education, healthcare, basic welfare.

3. Washington v. Davis (SCOTUS 1976, p. 1026)

1. Facts: Facially neutral DC police literacy test disproportionately fails blacks.  Title VII does not cover municipal employees, so can’t use its “disparate impact” standard, so question is whether “equal impact” required by 5th (i.e., 14th as reverse-incorporated)? Group of blacks who failed the test sued saying that test had disparate impact and thus illegal on 5th Amend.  

2. Holding: In order to bring disparate impact claim under equal protection doctrine, you have to show discriminatory purpose. You don't get to strict scrutiny w/o bad intent. 

1. Facially neutral law with disparate impact not enough, but facially neutral law can't be applied invidiously (Yick Wo 1027)

2. They cite Strauder for proposition that disparate impact not enough! (1027)

3. Question:

1. Why doesn't Yick Wo control this case? In Yick Wo, facially neutral law had been disproportionately applied against Chinese subjects. 

1. In Yick Wo, arbitrary decisions w/o criteria specified. Here neutral criteria – i.e., test. [although to say this have to think test neutral criterion. If not, assume chosen to effectuate discrimination. If yes, substance test measures should be relevant to job description.] Also, Yick had more evidence. 

2. Why doesn't equal protection doctrine indicate that where we observe disparate impact, must be effect of historical pattern of discrimination? Why require showing of intent?

1. Maybe de facto discrimination today is result of de jure yesterday – civil service exam same every year. If you're Irish and everyone's in civil service, you do well b/c already have test. Alternatively, if you're member of group historically excluded, lot harder to break in. This explains disparate impact – supposedly neutral standard based on corruption, bad as Yick Wo 

3. 14th Amendment as remedial v. forward-looking

1. Scalia – forward-looking. Equal Protection meant to protect everyone from discrimination. This is Plessy dissent “constitution is color-blind” idea. 

2. Seemed great at time, but “color blind” idea means you can't look at effects of historic discrimination (civil service exam) or use aff act. 

3. Strauder majority (Equal Protection about race, and thus can't be interpreted to forbid more subtle discrimination)

4. “historical” seemed terrible and limiting at time, but now view of “good guys” b/c allows remedial work. 

5. in Washington, if we think 14th just intended as general rule, impact wouldn't show anything. If 14th has historical basis, then “impact” on African-Americans should be addressed. 

4. Stevens concurrence:

1. Agrees here, but notes that frequently the most probative evidence of discrimination will be objective evidence of what actually happened rather than evidence describing the subjective state of mind of actor. 

1. test here serves neutral purpose of requiring applicants to be literate

2. sample size of applicants too small to show much @ neutrality of test itself

5. Upshot:

1. Mass v. Feeney (1031): Court elaborates Davis holding, saying that “discriminatory purpose implies more than volition or knowledge of consequences. Rather, implies that decisionmaker (i.e. legislature, selected particular course at least in part because of (not just “in-spite-of”) adverse effects on identifiable group. 

1. This is basically de facto/de jure distinction 

2. How does this intersect w/ new strict scrutiny for affirmative action programs?

1. i.e. Court will intervene for interests of whites, but not for policies have disparate impact on minorities or women (1033). 

3. Why difference b/t Griggs and Wash v. Davis? (1034)

1. Maybe ok w/ disparate impact in employment context, but not w/ constitutional standard?

4. Scientific/cognition argument, in which P would just show that his group status played role in causing employer's action (1036). 

5. Cultural meaning of racism (Charles Lawrence) (pp. 1036-39) – why don't we have something like O'C Establishment test (1039) for race? 

4. City of Richmond v. Crosen (SCOTUS 1989, p. 1081)

1. Facts: Richmond, a 50% black city, awarded only .67% of construction Ks to minority owned businesses from 1978-83. Richmond City Counsel decides to remedy this, passes a law creating a “set away” that requires prime contractors to whom city awards contracts to award 30% of contract to MBE (black, Hispanic, Asian, Aleut...)

2. Holding: Discrimination against whites under Equal Protection, not narrowly tailored to remedy past discriminations, no compelling state interest – law overturned. 

1. strict scrutiny is justified applied to any “race classification” 

1. What happened to “discrete and insular” minorities? Are whites discreet and insular, even in majority-black city?  The whole Carolene rationale depended on political exclusion [race in Carolene is archetype for discrete and insular, but they were thinking of minorities]. 

2. Also see San Antonio, which relied on lack of insularity, even in the presence of discrimination.

3. This idea isn't particularly highlighted, just slipped in. Doesn't overrule Caroline, only w/ respect to race. 

4. Why? “Classifications based on race carry danger of stigmatic harm. Unless strictly reserved for remedial settings, may promote notions of racial inferiority and lead to hostility” (1084). 

2. affirmative action program put into place by Richmond is not remedial and thus not narrowly tailored to remedy past discrimination

1. No compelling state interest – if the quota was used only to compensate for past discrimination done by the city, this would be allowable, but Richmond has not shown this. 

2. Gap b/t Af Am and whites in contracting doesn't show systematic past discrimination. Maybe blacks just don't want to be contractors. You can't infer presence of discrimination from .67% number, b/c only small % of applicants are Af Am. 

3. [fishy b/c blacks didn't find contracting firms b/c wouldn't get Ks. Disparate impact must be some evidence of discrimination (i.e. Stevens concurrence in Rodriguez]

3. must be tailored to specific industry in specific city

1. Congressional findings about discrimination in construction industry not sufficient. Sec. 5 of 14th Amendment gives Congress “power to enforce provisions of this article” but cities/states lack Constitutional power to do “suspicious” (racial) classification – and thus need specific finding of statutory or constitutional violation in the specific industry in Richmond before can engage in classifications implicating equal protection clause

2. States are forbidden to deny any person equal protection of the laws. Set-asides deny equal protection, b/c whites excluded from 30% of the contracting funds. 

3. cities can't do unless can show statutory violation in industry.

4. [What if policy unwritten white contractors didn't give work to MBEs? This would mean that blacks would never start contracting firms? Numbers here look just like Yick Wo. But don't do the job – why? Absence of smoking gun necessary under Washington v. Davis (could show w/ written policy, or maybe testimony)]

3. Stevens concurrence (1090):

1. this is based on stereotypical thinking, and doesn't find a specific class who's been hurt in past to benefit from remedial legislation

2. BUT – doesn't agree w/ premise that gov't decision resting on racial classification never ok except as past wrong. 

4. Kennedy (1091):

1. strict scrutiny as in O'C holding, yes. Not willing to go all the way w/ Scalia and say rule of automatic invalidity for racial preferences

5. Scalia (1092):

1. State and local gov'ts cannot discriminate on basis of race even to ameliorate the effects of past discrimination. 

1. He reads 14th amendment, and says no discrimination at all, even in benign or remedial forms.

2. BUT -- maybe Equal Protection Clause shouldn't be understood to eliminate all discrimination on basis of race, but just those that designed to effectuate system of subordination of some people to others (this goes to purpose of 14th amendment – and no one thinks Richmond trying to subordinate white people)

6. Marshall dissent:

1. Richmond is able to show they are alleviating past discrimination

2. use intermediate level of scrutiny: “race-conscious classifications designed to further remedial goals must serve important governmental objectives and be substantially related to the achievement of those objectives” (1095-96)

1. this is tougher than “rational basis”, but easier than strict scrutiny

2. also, “important gov't objective” probably not as difficult to meet as “compelling state interest”

3. Notes that Court's adoption of strict scrutiny creates a “daunting standard” for States 

1. huge difference b/t racist gov't actions and gov't actions seeking to remedy effects of past racism

4. Numerical inferiority does not make a group suspect!

7. Approaches to 14th Amendment 

1. abstract, universal (Scalia)

1. (p. 1111) to purpose the concept of racial entitlement . . . is to reinforce the way of thinking that produces race hatred. We are just one race – American. 

2. very abstract – race hatred comes from racial classifications

3. moral account, abstract

2. in historical terms (Marshall)

1. race hatred comes from subordination of African Americans, would require that we actively uplift Af Am in order to remedy

2. effects rather than abstract account, that wants to remedy real world

3. “compelling state interest – i.e. Korematsu” (O'C)

1. analysis of Equal Protection doctrine is not that the states may not violate eq pro (in this case, Korematsu would be wrongly decided)

2. Rather, no violation of equal protection unless compelling state interest and narrowly tailored to achieve goal it sets out to achieve. 

3. This idea of compelling state interest might be inherent to functioning Constitution (i.e. not suicide pact)

4. O'C says “in order for there to be compelling state interest, would have to have statutory or constitutional violation.” Don't have to require county's destruction (Korematsu) – could use “social unrest”

5. maybe we have compelling state interest in avoiding racial hostility – but does this “cheapen idea of compelling state interest”?

8. Upshot (problems w/ Crosen)

1. Court straddles thin line – federal government can use positive discrimination (by virtue of §5), but states cannot (but overruled in Adarand (1103), so maybe nothing) 

2. Carolene products and representation-reinforcing idea of strict scrutiny basically gone once you're protecting a group that's not “discreet and insular” (1103)

3. pragmatic issues – with no affirmative action, 14th’s guarantee of equality might be completely ineffective.

1. dilemma of applying color-blind model to historically stratified society.  Want society to be color-blind, but to legally pretend to be what we’re socially not might mean we never reach point where color-blindness works. 

4. Metro Broadcasting v. FCC (1107): “diversity” initiatives in broadcasting, even if not remedial, are constitutionally permissible to extent that serve important objectives and are substantially related to achievement of those objectives

5. history – 14th was designed to protect blacks from states

1. these days, it’s used mainly to strike down affirmative action – protecting whites – the reverse of its original purpose

2. is this a return to the Strauder  view of the 14th?

3.  counter: 14th not meant to enforce equal results, just color-blindness a la Harlan

6. Anarand Constructors v. Pena (1109): 

1. O'C Holding: 

2. three general propositions for governmental racial classifications: 1. skepticism (strict scrutiny); 2. consistency (standard of review under Equal Protection not dependent on the race of those burdened or benefited by the classification); and 3. congruence (equal pro analysis same w/ 5th amendment as w/ 14th)

3. all racial classifications imposed by federal, state, local gov't must be analyzed through strict scrutiny

4. principle of consistency means that any person treated unequally b/c of his race has suffered an injury

5. Scalia concur (1110: gov't can never have a compelling interest in racial classification – this way of thinking produces race slavery, privilege, hate

6. Thomas concur (1111):  the paternalism of aff am is at war with the principle of inherent equality. 

7. Stevens dissent: 

8. equal protection jurisprudence shows difference between state action imposing burdens on a disfavored few v. state actions benefiting the few “in spite of” adverse effect on the many

9. standard is whether discrimination is intentional or simply effect (Washington v. Davis) – this could be used to limit

10. the 14th Amendment expressly empowers Congress to remedial measures – we can't limit them like this. 

11. Upshot:

12. racial paternalism? What about the fact that minorities like aff am? We don't care, we know what's better, in long run bad for you and for the country (1113). 

13. decisions also second-guess majority decision-making. 

5. Grutter v. Bollinger (SCOTUS 2003, p. 1120) / Gratz v. Bollinger (2003, p. 1142)

1. Facts: challenge to affirmative action in admissions to U of Michigan Law School and undergrad college. Question is whether use of race as factor in admissions is unlawful. 

2. Precedent:

1. Powell’s concurrence in Bakke – the deciding vote. Schools took the concurrence and designed their programs based on it. 

1. Marshall +3 = wanted to uphold the program as a valid way to remedy past discrimination; 4 others to strike it down on statutory grounds

2. Powell applies strict scrutiny – “14th can’t mean one thing when applied to one individual and something else when applied to person of another color” BUT finds “diversity” as “only valid use of race by university” (1123)

3. diversity broadly defined, considering all factors of background = a compelling state interest. “Nation's future depends on leaders trained through wide experience.”

3. Issue here:

1. In law school, admissions officers consider undergrad grades, LSAT test, etc BUT also look beyond grades to “soft variables” such as racial and ethnic diversity w/ special reference to students who have been historically discriminated against, Af-Am, Hispanics, and Nat Am, “who w/out this commitment might not be represented in our student body in meaningful numbers.”

2. For undergrads, application graded on point system within which 20 bonus points could be awarded on basis of being member of underrepresented minority group, attendance at underresented schools, recruitment for athletics, child of alumni, etc.

4. Holding (O'C): applies strict scrutiny, but finds ok (end of strict in scrutiny, fatal in fact)

1. Substantial state interest?

1. reasons advanced in both Grutter and Gratz are “diversity as educational benefit,” which is justifiable rationale under Bakke.

2. Why? 

3. statistically speaking, diversity promotes learning outcomes

4. better prepares students to be better professionals. 

5. Corporate amicus: skills needed developed via exposure to diversity

6. Military: national security requires  army that works. “Aesthetics” important value – officer core that looks like privates necessary for military to be effective force, as an all-white officer core couldn’t run a group of largely minority enlisted men. You get the officer core through college ROTC. 

7. So basically, O'C thinks that if she strikes all Af Am programs in education, all hell will break loose in business and military. Doesn't want to go against views of elites in these groups. 

8. What's actual rationale? Possibilities include -- 

9. fairness – compensate for past discrimination [Shouldn't Asian-Am be on list? Reality is that Asians adequately represented, so no  “remediation for past wrongs” rationale. In fact, UM offered on basis of diversity, rather than Corson “discrimination in past by particular institution.” Maybe U of M doesn't have history of discrimination, so couldn't show discrimination against minorities

10. social-engineering – elite class that looks like the nation

11. aesthetics (Thomas) – don’t like the idea of an all-white school, yet want to maintain the “prestige” of selectivity in high test scores.  Want diversity as fashionable

2. Narrow tailoring?

1. Grutter is narrowly tailored b/c

2. “enables officers to make nuanced judgments w/ respect to the contributions each applicant is likely to make to diversity of incoming class” (p. 1143). 

3. [what does this mean? Is idea whether person is black enough, or diverse enough? Whether he/she actively performs the identity? Or just meaningless?]

4. Gratz not narrowly tailored b/c

5. “automatic, predetermined point allocations . . . ensures that diversity contributions of applicants cannot be individually accessed.”

6. In college system, you see race and give extra 20 points – is problem the obviousness of the quantification of social calculus?

3. Finally upholds system in Grutter as consistent w/ Powell's idea of “diversity” BUT sets time limit: in 25 years, affirmative action will likely no longer be necessary.

1. Caveat avoids rocking boat w/ military, business, but acknowledges that engaging in racial discrimination in order to remedy & can't be permanent

5. Ginsberg concurrence:

1. fine, but 25 year thing is bullshit. 

6. Rehnquist dissent (1130):

1. not narrowly tailored

1. “diversity rationale” and “critical mass” argument just a sham for naked social balancing (probably he's right)

2. if “critical mass” (enough to not be tokens) the point, why are similar numbers of Native Americans not needed?

3. (similarly, if the goal is to remedy past discrimination, why no Asians?)

7. Kennedy (1131):

1. this is actually suspension of strict scrutiny 

1. ostensibly “flexible” individualized system is similarly a sham, as a study of previous classes makes it clear there are “goals,” in fact unspoken quotas

2. this makes the Grutter-Gratz distinction all the more silly – all it does it encourage subterfuge

3. Ginsberg notes this in her Gratz dissent – that college actually much more honest. 

8. Scalia (1133): “Constitution prohibits gov't discrimination of the basis of race,” period.

9. Thomas (1135): 

1. Strict scrutiny is not satisfied as there is no compelling state interest nor is the program narrowly tailored. Goal of program is just aesthetics, maintain facade of inequality while continuing unequal policies that prop up the “elite law school”

2. Offering a marginally better education is not a compelling state interest. Rather, real goal is maintenance of elite law school. There is nothing ancient, honorable, or constitutionally protected about “selective” admissions (1139). 

1. People adopt LSATs etc knowing they have racially disparate impact


2. can't hide behind fiction of “neutral testing” in order to put into place affirmative action in order to get around “neutral, meritocratic principles”.

3. These preferences serve to prop up other preferences – eg, legacies, showing that merit isn't really what it's all about – rather elitism.

4. Also, model ridiculous for actually promoting racial equality. 

5. If you want diversity, design a test that will actually predict how you might do in law school, which LSAT does not. Statistically, there's little relationship b/c LSAT scores and law school grades. 

6. Or use the “top 10%” model in place in Texas [are these race-neutral? See p. 1147 n.a. Also, is is race-neutral if designed to + number of minorities in TX universities (i.e. Wash v. Davis) (1151)

3. Racial discrimination cannot be adopted to remedy the ills you create purposely.  

4. Realist points:

1. Trying to help people in this way causes reverse effect and actively harmful.

2. system undermines black achievements – a “badge of inferiority”, and fosters under-performance

5. illegal in 25 years, sure. But illegal now. No one can seriously contend that things are changing – racial gap as big now as in 1990 (1141)

10. Upshot:

1. reasons for diversity: ideological, experiential, talent-based, demographic (1148)

2. diversity and distributive justice

1. “helps ensure fair distribution of elite opportunities”

2. “promotes legitimacy” (social, moral?)

3. Is this strict scrutiny (1149)

1. Deference to judgment of institution accused of racial discrimination doesn't look like it. 

4. High costs of “individualized determination”

5. Native Americans

1. Morton v. Mancari (1974, p. 1151): ok to get hiring preferences in BIA – but this isn't racial preference, but rather designed to “further cause of Indian self-gov't

2. United States v. Antelope (1977, p. 1152): it's not racially discriminatory that all crimes by Indians dealt w/ under federal law

3. Tribal benefits (1153)

4. Mancari suggests that benefits are restricted to those registered w/ recognized tribes

5. Santa Clara Pueblo v. Martinez (1978, p. 1153): enforcement of Indian Civil Rights Act left up to tribal courts, we won't interfere to tell the tribe who members are (i.e. kids of woman w/ outside man)

6. Is the tribe a kind of state w/in state?

6. Racial redistricting and Equal Pro Clause

1. Baker v. Carr (1962, p. 1155): issues involving the drawing of state legislative districts are justiciable

2. Shaw v. Reno (1993, p. 1155): redistricting so irregular on its face that only rationally viewable as segregationist is void under Equal Pro 

3. upheld in Miller v. Johnson (1156)

4. BUT – Hunt v. Cromartie (1999, p. 1156): impact doesn't show racially discriminatory intent. 

7. Citizenship and Alienage under Equal Pro 

1. naturalization act of 1795 limited naturalization to “white persons.” Persons of African nativity included in 1870. 

2. Chinese Exclusion Act

3. BUT – Yick Wo – 14th Amendment not confined to protection of citizens 

4. Anti-alien laws upheld on police powers to regulate health and welfare

5. Truax v. Raich (1915, p. 1158): AZ law not reasonable classification b/c interferes w/ fed power to control immigration. 

6. Takahashi v. Fish and Game Comm (1948, p. 1159): undermines “public purpose” rationale for restrictions on lawful alien inhabitants.

7. “public interest doctrine” finally overturned in 1971. 

4. SEX 

1. Generally

1. sex v. gender

1. sex as biological difference 

2. gender as socially constructed differences, performance

3. same level of scrutiny given to each [what does this mean?]

2. doctrinal structure:  

1. intermediate scrutiny = discrimination to serve “important government interest” and means must be “substantially related” to the interest (alternatively, the discrimination must have an “exceedingly persuasive justification”

2. 19th century cases

1. Bradwell v. Illinois (SCOTUS 1873, p. 337)

1. Facts: Married woman wants to practice law in IL. No one doubts she's qualified, but they won't admit her to the bar. She argued on privileges and immunities, and case is decided same day as Slaughterhouse. 

1. Why not equal pro? Didn't sound as relevant. Not asking for legal protection  -- rather privilege & immunity of being attorney. Also, people thought equal pro dealt w/ “class legislation” against blacks, not restrictions on women

2. Holding: same as Slaughterhouse. To extent that right to practice law is a privilege and immunity of citizenship, it is one of those that flows from status as citizen of a state, not national citizenship (limited to habeus, high seas, etc). 

3. Concurrence (Bradley, Swayne, Field):

1. These guys all dissented in Slaughterhouse, so don't believe in gutting of priv and immun clause. Rather, rest decision on . . .

2. Natural/divine law: “nature herself has recognized a wide difference in separate spheres of men and women.” “This is the law of the Creator” [seems like God ordains and nature follow . . . ]

3. women's proper timidity & delicacy. Family first priority. Should be home in domestic sphere, while wage earning is male sphere.

4. coverture laws show firmly rooted – married women can't sign Ks without permission of husband – how can she represent clients?

5. What's the point of spheres stuff, which goes beyond saying women can't be lawyers b/c of coverture, and says can't work outside of husband's career?

6. Coverture doesn't apply to unmarried (“exceptions to general rule”)

7. by 1870s, coverture was going out in most states, and this was identifiable trend. So had to cover w/ more “natural law” principle.

8. [note that opinion casted as reflecting ancient wisdom, but is really response to social movement that is challenging past practice]

4. Upshot: how does this differ from Plessy?

1. In Plessy, everyone knows opinion rests on discrimination, but pretends that no inequality – separate but equal doctrine based on false but maintained idea of equality. Here, idea of inherent differences and inequalities based on 1) religious teachings; 2) natural/biological differences; 3) history of the common law; 4) constitutional structure. 

2. Minor v. Happersett (SCOTUS 1874, p. 343)

1. Facts: Minors had idea that female suffrage tied to citizenship guaranteed by §1 of 14th Amendment (privileges and immunities), said it made priv & immun of US citizens “national in character and paramount to all state authority”. Relied on Corfield v. Coryell for idea that voting fundamental (pp. 340-43 background)

1. Also federal naturalization power: naturalized citizens vote, but we can't, giving foreign-born (not to mention black men) higher status than women

2. Susan B. Anthony says 14th Amendment must grant all citizens right to vote, b/c otherwise would have been superfluous (13th grants civil equality). 15th also grants suffrage, b/c prevents states from denying vote on account of previous condition of servitude. Marital status laws reduce to servitude, b/c place women under dominance of husbands and deny right to own labor

2. Holding: 

1. Sex never element of citizenship in US. Question is if all citizens are voters. No def. of  priv.&immun in Const,  history/practice indicate 

2. No state grants women right to vote, and some even took it away around time of Constitution.

3. Also, if suffrage part of nat'l citizenship, you would have to be able to vote everywhere, i.e. federally. So, clearly, it isn't included. 

4. Also, no suffrage granted by the 14th Amendment. How do we know?

5. If suffrage were granted by 14th, why add 15th to prevent vote being denied. Basically, 15th proves that 14th didn't give voting rights. 

6. Women have always been full citizens w/ all privileges and immunities (and equal protection) and have never had right to vote. Therefore, can't be part of privileges and immunities or equal protection. 

3. Upshot: Part of Slaughterhouse evisceration of priv & immun, making it impossible to use. Slaughterhouse also said eq pro applied only to blacks, so kind of stuck. 

1. At time, women have growing property rights etc, in theory equal citizens, but denied all political rights.

2. 1920 – passage of 19th Amendment:

3. “Right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of sex.”

4. based on 15th protecting against racial voting discrimination

3. Frontiero v. Richardson (SCOTUS 1973, p. 1188)

1. Facts: Male military members entitled to increase in benefits for dependents w/out having to show explicitly that spouse depends on him for support. Females have to explicitly show dependency, which is difficult. Frontiero claims this violates the due process clause of 5th Amendment (federal gov't – i.e. Bolling -- 14th Amendment applies to feds via the 5th). 

2. Holding (Brennan): (joins sex to race b/c doctrinally valuable, opens door to strict scrutiny)

1. Sex is suspect classification & should be subjected to strict scrutiny, like race. Why?

1. Historical discrimination: “throughout much of the 19th century, the position of women was like that of black slaves” (1190)

2. immutable characteristic w/ no relation to ability to perform job

3. this, like race discrimination, takes away from idea that legal burden should be related to individual responsibility

4. distinction based on “gross, stereotyped distinctions” (1190). 

2. No substantial state interest 

1. gov't can't even demonstrate that this saves them lots of money

3. Not narrowly tailored

1. NOTE: Brennan only got 4 votes for strict scrutiny – path not taken

3. Concurrence (Powell)

1. Don't conclude suspect class while there is a constitutional amendment rising. We should wait for ERA – if passes, strict scrutiny applicable. 

1. Why? 14th prohibits classification on basis of race, and race gets strict scrutiny. An ERA would similarly mandate strict scrutiny on basis of sex. 

2. If we invoke strict scrutiny, we actually make the ERA pointless. Before we go all the way and give these rights, see what public support actually is. 

2. Reed v. Reed established that sex-differentiated treatment is a classification subject to scrutiny under Equal Pro (1189, 1192), but doesn't say suspect. 

4. Upshot:

1. p. 1199 -- “I would think sex is suspect classification, if for no other reason than the fact that Congress has submitted a constitutional amendment”

2. backdrop of legislative solicitude for women's rights . . . absent women's movement, hard to imagine Burger, Blackmun, and Powell supporting these arguments. 

3. Instead of focusing on analogies like “history of discrimination” or immutability, maybe better to think about political powerlessness? Fits better w/ Carolene (1195). 

1. important differences b/t sex and race discrimination (1206) – you can enforce hierarchy thru segregation or role discrimination, and attitude toward social inferiors can be disdainful or paternalistic. 

2. Women have been subordinated through role differentiation, expectations about family life

3. Idea that “she's the real master” -- women's lives more privileged 

4. invocation of biological differences as justification for sex-differentiated roles

4. Argument that gov't scheme is rational actually fails because too rational – reflects, reinforces, naturalizes and entrenches beliefs/practices about sex roles. 

4. Equal Rights Amendment – did the ERA fail? (p. 1200) 

1. May have failed as amendment, but strict scrutiny means that feminist movement got basically what it wanted anyway.

2. ERA could be seen as evidence that women not covered by 14th, but alternately as a clarification – we’ve been covered all along, and this just recognizes it

3. also generated constitutional reform by changing popular debate, ensuring judicial interpretation of Const. channeled by outside views about meaning

1. Should Court wait for constitutional amendment to be passed, or feel authorized to follow social movements w/ demonstrated broad support from public (1200)?

5. Views from the Academy

1. Strict scrutiny?

1. Wasserstrom (yes): racism and sexism consist in taking race and sex into account in the context of creating set of institutional arrangements and specific ideology which together create and maintain system of unjust institutions and unwarranted beliefs – this system is and has been controlled by those who are white and male

2. Ely (no): women not “discrete & insular” – not even minority. They are protected by process under the Carolene idea. Also, hard to say women are “dominated” b/c relations b/t men and women constantly being negotiated. If women don't protect themselves from sex discrimination, it's b/c they don't want to (1209-10). 

1. Problems w/ Ely's argument: “our propensity to explain relations b/t the sexes as story of evolving custom and consensus suggests that we remain invested in naturalization of present gender arrangements. “Elaborating a scene that is private, consensual, and naturalized” (Siegel 1211). He seems to have bought the “consensual” part. 

2. Waves of feminisms:

1. 1st wave feminism (“sameness feminism”) (through 1970s) – physical differences can't be used to justify discrimination, no difference b/t men and women

1. would seem plausible to go w/ race theory to say that “we used to think blacks and whites were different, now we know they aren't. We used to talk about physical difference to justify unequal treatment – now we don't.” This was good first-stage argument to overcome most basic discrimination

2. 2nd wave feminism (“difference feminism”) 

1. inherent differences may be legit in certain circumstances.

2. Basically, maternity leave. “Difference feminism” came up b/c once women were in workplace, after successful argument that same as men, they wound up with needs that required greater leave

3. acknowledgment of need for taking account of difference

4. particularly in maternity leave, but also in jobs requiring physical tests of performance (military, police, fire, etc).

5. Physical tests set at level such that almost no women could do it

3. Catherine McKinnon: 

1. Sex discrimination is not about outmoded laws, but rather about system of social hierarchy that is much more deeply ingrained. “Differences” are inequality's post hoc excuse – the problem is that difference is damage itself. 

2. Question for law should be: does the law enact a form of subordination?

1. [different from either “sameness approach” or “difference approach”]

2. Theoretical argument -- categories of gender are constructed around subordination – gender category “man” and “woman” are categories that mark superior and subordinate. So look for signs/effects of subordination. 

4. Upshot on sex cases:

1. doctrinally, intermediate scrutiny is the most ambiguous – neither “fatal in fact” nor easy hurdle of rationality 

2. unlike race, no consensus on whether any “real” differences b/t men and women

1. certainly, there are statistical ones – height, etc. 

2. still a debate whether these statistical differences include aptitude for math, conduciveness to the “adversative method,” etc

3. Sylvia Law: only real difference is pregnancy (could argue statistical as well – some women can’t get pregnant, though it’s true that no man can)

6. United States v. Virginia (VMI case) (SCOTUS 1996, p. 1229)

1. Facts: Virginia maintains single sex military college for men – VMI.

1. Dis. Court held for VA, saying single sex school provides “diversity” in VA (benefit justifies discrimination) and unique teaching method would be altered irrevocably if women were admitted.

2. Circuit Court says diversity must do something more than favor one sex – gives VA three options – admit women, establish parallel program, or make VMI private

2. Holding (Ginsberg):

1. Intermediate scrutiny defined (actually established in JEB v. Alabama)

1. parties seeking to defend gender-based gov't action must demonstrate exceedingly persuasive justification (1231)

2. State must show at least that 

3. classification serves important government objectives and that

4. discriminatory means employed are substantially related to achievement of those objectives

5. justification must be genuine, not post hoc for litigation, and must not rest on generalizations of different talents, capabilities, etc of men and women

6. Inherent differences

7. no longer accepted as a ground for racial distinctions – but physical differences b/t men and women enduring. 

8. Sex classifications can be used to compensate women, but not to promote legal and social inferiority of women

2. Justifications not valid

1. educational benefit of the model/ single-sex education in general, and diversity of educational choices. 

2. No furtherance of state policy of diversity, since no other state schools are single-sex. 

3. Unique adversative model would be lost if had to admit women

4. VMI argues that women are unsuited for the education of VMI (quite patronizing, terrible argument for Ginsberg). Bullshit. 

5. Best argument would probably be that women statistically would apply in very small numbers, compared to men. Given this, would have to accept some, and would take lower-quality applicants. 

6. why didn't they argue that changes required would fundamentally alter VMI's educational method? [I.e. “letting women in will require certain changes to avoid discriminating, and those changes will fundamentally change character of school.”] B/c people made these arguments about military academies, and they're doing ok.  

7. Remedial proposal sucks

8. VWIL wouldn't be equal in experience (cooperative rather than adversative) and wouldn't provide advantages of VMI degree

9. Finally: No reason to believe admission of women capable of performing at VMI would destroy the institute rather than enhance it. 

3. Rehnquist concurrence:

1. thinks “important governmental objective”/“substantial relation” better test than “exceedingly persuasive”

2. educational benefits of single-sex education may be actual justification, but diversity here is benefiting only one sex. 

1. Had the state made a genuine effort to devote comparable resources to women’s-only facility, may have not violated equal protection 

2. wouldn't have to be the same – just same quality of education 

3. maintenance of adversative model doesn’t serve important governmental objective

1. a state doesn't have substantial interest in methodology unless can show it's pedagogically beneficial. 

4. Scalia dissent:

1. effective college ed. is important state interest – & all-male schools produce distinctive values maybe worth protecting. Key elements of system will change if women admitted. 

2. If people want to make school co-ed, they can do it through gov't processes. We shouldn't force change on Virginia. 

3. Scrutiny:

1. intermediate scrutiny doesn't require “least restrictive means” or perfect fit, just substantial relation. 

2. Women aren't a discreet and insular minority unable to use political processes to change things when they are majority of electorate (1243). To suggest that is paternalism. 

4. “code of manly honor” 

1. gendered, but that's fine, provided not discriminatory world. (MacK would say any self-consciously gendered world is subordinating. Having women on pedestal means her position is determined by men)

5. Upshot:

1. What if  VMI said “we can't keep this Code in place, and have women on campus. It's all about men being men without women – positive honor code is about gender. We are teaching a certain gender performance.”

1. Counter argument is that state can't embrace this idea of gender b/c it enacts subordination (MacKinnon). Can you say this Code prohibited by State?

2. Case is hard b/c it's not 1st wave anymore. Under 1st wave, fact that it provides unique opportunities means that of course women have to be admitted. But 2nd wave concerns make things much more complicated. 

1. i.e., what if Court were to say that nothing needs to change at VMI except women have to be admitted? Women can do pushup and recite gentleman's code. 

2. Basically, Scalia probably right that benefits lost if women admitted and housed/ treated differently.  Could VMI be integrated on sameness model?

3. Problem is you can't put women in position where gendered position would have to be gendered male? Not just physical differences, but also constructed gender differences. 

3. VA could have made VWIL just like VMI, but right that few would go.  Should the state be forced to thus waste its resources if it want same-sex educational benefits?

4. Note that VMI changes intermediate scrutiny standard by saying that classifications can be used to compensate women and advance full development of court but not to create or perpetuate inferiority of women (1247). 

1. This is difference b/t anti-classification and anti-subordination principle

2. A practice subordinates when it enforces social understanding that members of certain groups are inferior to members of others. 

5. Hypo: VMI opened to women, but few go.  Could females then sue on the basis that more money is going to men (and the state knows this)?

1. under Washington v. Davis, would probably lose.

5. SEXUAL ORIENTATION

1. Romer v. Evans (SCOTUS 1996, p. 1505)

1. Facts: CO Amendment 2 established that neither State of CO nor any of its departments, shall adopt any statute whereby homosexual, lesbian, or bisexual orientation shall constitute or otherwise be the basis of  . . . any minority status, quota preferences, protected status, or claim of discrimination. Basically – claim of discrimination can't rest on homosexuality – outlaws local ordinances for positive preferences in favor of homosexuals  

1. Background is that several cities in CO (Denver, Boulder, Aspen etc) had passed local ordinances banning discrimination in housing, employment, etc based on sexual orientation. Amend. 2 intended to overrule, since all power of local gov't derived from state. Different from relationship state/feds, where states have independent existence vis a vis fed gov't. Localities don't have same autonomy.

2. Potential Readings of CO statute:

1. weak – statute just meant to deny “special” rights to homosexuals, i.e., they are not on the “list” of groups given statutory protections – i.e., just prohibits laws passed for the specific benefit of homosexuals. 

1. on the weak reading, what the amendment is really about is denying homosexuals the social recognition of being on the list – an official recognition that, like racism, discrimination against gays is not OK.

2. on this view, amendment less @ actual protection than just statement in the culture war – an area in which the courts should not intervene (Scalia)

2. strong (Lawrence Tribe) – statute denies homosexuals even the protection of general anti-discrimination laws, eg, ones that prohibit “arbitrary discrimination”

1. on Tribe’s view, this makes it a per se violation of equal protection.

2. even saying that someone has been arbitrarily discriminated against b/c of homosexuality impossible under Amend 2 – i.e. “we discriminated against you b/c you're gay. Not arbitrary, it's b/c you're gay.”

3. Would actually legalizes discrimination against homosexuals – make them worse off than would have been absent protective ordinance 

3. Holding (Kennedy): Takes strong view of statute, says it violates rational basis b/c it raises the bar higher/inflicts special burden for gay people.

1. Rational basis review

1. nominally rational basis, but more bite than usual -- 

2. possible reason: the “animus” behind the law

3. By requiring that classification bear rational relationship to independent and legit state purpose, we ensure that classifications aren't drawn just to disadvantage the group burdened by the law. 

4. law “lacks a rational relationship to legit state interests” (1507). “Class legislation is obnoxious to prohibitions of the 14th Amend.” (1508) 

5. Bare desire to harm politically unpopular not legit state interest (1508)

2. but: how can one say an act approved by voters in referendum is “irrational”?

1. Kennedy is doing violence to the doctrinal coherency here, applying at least intermediate scrutiny without saying so.

2. Why doesn’t Kennedy just apply strict scrutiny?

3. Discreet and insular? Scalia argues that they have disproportionate political power, if anything. Kennedy says “politically unpopular”

4. (analogy to race) Immutable? Kennedy seems to think yes, calls it “status legislation.” [Scalia says conduct – says all law is based on moral disapproval of certain types of conduct, i.e. murder. But K would say probably say forms of conduct can be prohibited as undesirable (murder, theft), but this law targets people on basis of status. Maybe you can prohibit homosexual conduct, but not status. Status/conduct distinction based on idea that status unchosen. In Christianity, sinful to have prohibited desires, but not punishable under the law. Punishment is for conduct rather than desires]

5. (analogy to race) visibility? No. 

6. Analogy to religious groups fits better, but sexuality, unlike religion is nowhere in the constitution

3. Also, is “special burden” really unfair if you haven't established strict scrutiny?

1. Every state constitutional amendment burdens someone treated differently than another. Forbidding race discrimination burdens embattled racists. 

2. Maybe focus on perspective of person being discriminated against (not the one who wants to discriminate). This person will never be able to pass a law w/out building a coalition made up largely of outsiders (straight Coloradans). Burden on coalition of straights and gays is higher than burden absent state constitutional amendment

3. Whole point of constitutional amendment is to move things out of reach of ordinary discrimination?

4. Maybe Romer holds that state may not limit at constitutional level kinds of discrimination that could be recognized as statutory level. When a law says that a state cannot prohibit a certain form of discrimination, law itself is a prohibited form of discrimination.

4. Scalia dissent:

1. accepts weak reading, doesn’t think the court should involve itself in “Kulturkampf”

2. not discrete/insular– actually “politically powerful minority able to use the laws 

1. Why “Kulturkamf” if didn't say that @ VMI, also social, philosophical, [religious] dispute. VMI b/t equality feminism and “southern gentleman” code. This is different b/c of religion. Christianity isn't one of manly values in VMI code b/c  VMI is publicly funded, and can't be formally religious. Here, religion is more open – in VMI, social issues is women's position w/ respect to men, debate on place in society, maybe religion but more hidden. 

3.  State-level politics different should prevail over minority liberals in Aspen, Boulder

1. “when Court takes sides in culture wars, tends to be with the knights rather than the villeins and specifically with the Templars (crusaders)” (1511)

2. whole law school digression is anger at Kennedy's law clerks, who come out of liberal law school environment and influence him w/ “elitist” idea

4. cites Davis v. Beason (1890) (upholding law denying polygamists the right to vote) for the proposition that rights can be denied on the basis of conduct.

5. Upshot:

1. Kennedy totally bought Lawrence Tribe's amicus brief for majority. Tribe's idea is that legislation unique in barring claims of arbitrary discrimination.

2. Is this a strong argument?

1. Probably not – if “sexual behavior” qualification for dogcatcher, irrelevant. Judge wouldn't say sexual orientation discrimination; rather, arbitrary. 

2. Amend. 2 doesn't take away general protection for arbitrary discrimination. Just puts gays in position so can be treated no better than straight people. 

3. Why do local ordinances exist then?

1. Maybe reasons why people would want to, non-arbitrarily, discriminate against gays. Local ordinances mean that “some benefit” won't fly for this – would have to be compelling state interest. Actually elevates protection to “compelling state interest” from just “rational basis”

4. Class legislation (1512)

1. getting rid of class legislation intended to stigmatize groups as social inferiors was one of main goals of 14th Amend. This is social meaning

2. Scalia says stigma was the purpose – but maybe even if majority wants to impose this stigma, it may be unconstitutional. 

5. Rational basis review? What's irrational about Amend. 2?

1. Court convinced irrational prejudice involved, but unwilling to recognize group as suspect class [Scalia says prejudice valid, not irrational, cultural]

2. Maybe irrational results? (1513)

6. Lawrence and Romer?

1. Question would have to be if Lawrence recognized fundamental right to same-sex relationships. If so CO might not be able to punish people for exercising the right. 

7. Status competition (Kulturkamf)

1. social groups fighting over comparative esteem etc of identities and modes of life. Battle over vision of morality. 

2. Scalia says – defer to politics. Would this have been right in Brown?

8. Animus and adoption: FL statute prohibits gays from adopting. Is this inexplicable by anything but animus, or is desire to place adoptive kids in mainstream enough?

1. Judges say not inconsistent w/ Lawrence, b/c rational basis review and didn't recognize new fundamental right. 

2. Goodridge v. Dep't of Public Health (MA 2003, p. 1545)

1. Facts:  gay couples bring challenge to MA law limiting marriage to opposite-sex couples. 

2. Holding (rational basis review):

1. MA law required statutes to bear rational basis to permissible legislative objective. C.J. Marshall considers state arguments:

1. providing favorable setting for procreation

2. state doesn't require you to be fertile in order to get married

3. idea is to purposely burden gays less as opposed to straights unable to procreate in marriage (i.e. elderly people not planning on kids)

4. ensuring optimal environment for child rearing

5. state doesn't provide different levels of protection to kids based on circumstances of their birth – rather, best interests of child 

6. here, it is clearly in best interest of kids to give them the state benefits that go along w/ marriage -- “stable family structure in which children will be reared, educated, and socialized” (1547)

7. MA allows gays to adopt, so clearly not so opposed. 

8. [Why didn't she just say – people are going to have the kids they want, even if they can't get married. Refusing gay marriage doesn't increase likelihood of kids in marriage. Basically, can't do this w/in focus on benefits of marriage. Advocates of same-sex marriage think marriage facilitates having kids, so she can't disagree.]

9. [Why not say no evidence that opposite-sex couples do better job childrearing than straight? Rational basis doesn't require support by scientific study, if at all rational, fine. Type of scrutiny (doctrinal frame) related to kind of argument she can make]

10. preserving State and private financial resources. 

11. Absurd, no sign that gays less financially dependent on each other than any other kind of couple. Neither less needy nor less deserving

12. Also, MA marriage laws don't condition private and public benefits by spouses on showing of economic dependence. 

13. [Note this is clearly post-hoc rationalization by State. If it were “compelling state interest,” wouldn't just throw stuff in like this.]

14. interstate conflict -- 

15. We can't dictate how other states respond, but comity consideration   shouldn't prevent us from giving full protection to MA citizens.

16. Final reason, moral disapproval, can’t be cited b/c MA has strong policy against sex orientation discrimination. 

2. Why doesn’t Marshall say marriage is a fundamental right and use strict scrutiny (this is want the concurrence does)?

1. This would be more convincing, as it’s hard to claim the rest of the 49 states are irrational – maybe they just haven't recognized the right

2. doesn't want to open door to legalization of polygamy. 

3. nature of the right is to couples, not individuals (this is debatable)

4. wants to follow Romer

3. Concurrence: would be better to use equal protection analysis:

1. marriage is fundamental right, not a privilege, and here being blocked by State. 

2. sex-based classification (only reason X person can't marry partner of her choice is b/c she's a woman. If she were a man, could marry lesbian partner)

1. no compelling purpose to support sex-based classification infringing fundamental right, and therefore shot down. 

4. Dissent (Spina): law doesn’t discriminate as applies equally to both genders (has a little trouble distinguishing from Loving, though, where blacks were free to marry other blacks). Also, same-sex marriage not fundamental right b/c not deeply rooted. 

5. Dissent (Sosman): law is clearly rational given the absence of social/ scientific consensus on whether same-sex couples provide as optimal a family unit as opposite-sex. Legislature should postpone redefinition of marriage until certain. 

6. Dissent (Cordy): tries to articulate a fundamental interest through socio-biological argument

1. basic gist: an orderly society needs a mechanism for dealing with children that are the inevitable result of procreation

1. Marriage is the institution that unites intercourse, procreation, and child care, ensuring that men will stay around and take responsibility as quid pro quo for assurances it is their child.

2. “as long as marriage is limited to couples that can at least theoretically procreate, society is able to communicate a consistent message that marriage is a normatively necessary part of the procreative endeavor.”

7. Upshot:

1. Note after Romer, Goodridge, Lawrence looks like moving to Marshall's spectrum/nexus idea from Rodriguez. This is clearly more than rational basis . . .

2. Defense of Marriage Act (1996): is this constitutional given “full faith/credit”?

3. Miscegenation analogy:  

1. miscegenation threatens white supremacy; homosexuality threatens male supremacy b/c calls into question distinctive and superior status of “male [but – no concern @ kids, or that men not “good enough” for other men

2. calls into question sex-based marriage roles

VII. LIBERTY 

1. LOCHNER AND THE HEYDAY OF JUDICIAL ACTIVISM

1. Calder v. Bull (SCOTUS 1798, p. 149)

1. Facts:  CT probate court knocked down a will, and then the legislature (acting essentially as judiciary) upholds decision. Legislature of CT acting as court, but Chase says they are a legislature (sort of discrediting them)

2. Holding: Upholds CT decision because no vested rights. But this is unimportant – real issue is “fundamental rights” described by Chase. 

3. Upshot:

1. early articulation of the idea of “vested rights,” i.e., those which the government can’t deprive one of no matter what the process (“substantive due process”) 

2. “The purposes for which men enter into society will determine the nature and terms of the social compact. US erected Constitution to establish justice, promote general welfare, secure blessings of liberty, and protect persons & property from violence”

3. “There are certain vital principles in free republican governments which will overrule an abuse of legislative power. . . an act of the legislature contrary to the great first principles of the social compact cannot be a law”

4. Where do these rights come from?

1. the rights are real and preexisting

2. deduced from the nature of the social compact (Chase' view)

3. “natural rights” (God-given?)

4. rights are constructed by human beings

5. derived from Constitution (i.e. Douglas) –  (9th Amen “enumeration in Constitution of certain rights, shall not be construed to deny or disparage others retained by the people – maybe natural rights are those retained by people? OR Guarantee Clause: if all states guaranteed republican form of gov't, maybe if act doesn't comport w/ “vital principles of republican gov't”, it's not a law at all)

6. Deduced from societal values

4. Iredell dissent:

1. “Speculative jurists”

1. quotes Blackstone (parliamentary supremacy – but B's ideas totally rejected by Framers, since they broke law to establish US)

2. “the Court cannot pronounce a [democratically passed law] void, merely because it is, in their judgment, contrary to the principles of natural justice.” As long as w/in Constitution, it's OK. 

1. “ideas of natural justice are unregulated; everyone disagrees on meaning”

2. may be saying: the rights may be real, but we can’t agree on these rights, are in no position to say what they are (epistemological idea) [also, on question of natural justice, opinion of court no better than that of legislature; concerns @ institutional role – judiciary makes determinations w/ respect to law, not on natural “justice”]

3. OR: these rights may not exist at all.  Fundamentality of rights is socially constructed – just rules the same way traffic rules are  should differ to popular will (ontological argument)

3. BUT “if any act of Congress violated constitutional provisions, Court will void”

1. Marbury hasn't come yet, but Iredell already feels this “awful authority,” awful b/c puts Court in position to overturn democratic law

2. Article III:  “The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority.”

3. doesn't mention natural law. 

5. Dworkin/ Scalia debate:

1. Scalia: courts should defer to the legislature as the Constitution says so.  No room in judging for morality – it’s neutral rule-following/ application

2. Dworkin: law can’t exist absent moral/ political considerations.  Your textual deference is itself a political (non-neutral) stance.

2. Lochner v. New York (SCOTUS 1905, p. 417)

1. Facts:  People of NY passed law limited the hours of bakers. Why bakers? Not most dangerous job, but dangerous nonetheless. They thought dangerous enough to regulate.

2. Holding: 

1. law is unconstitutional b/c interferes w/ liberty of contract

1. Don't admit they're pulling a Justice Chase “natural law” thing – rather say it's a violation of due process under 14th Amendment. Fact that legislature has acted is procedural due process. This is substantive due process standing behind idea that due process promises liberty of K (right to buy and sell labor so closely tied to due process that no legislature can interfere

2. state’s police power can only be used to protect public safety, not to limit the individual’s economic freedom unnecessarily and arbitrarily – this is pretext

1. the business is not inherently dangerous to health or morals  

2. not protecting eater of bread i.e. food and drug regs, just baker himself

3. bakers are not less able to assert rights than other groups

4. as opposed to women (p. 426), minors

3. autonomy of individual

1. Idea of social compact – I agree to limit actions w/in society to an extent, that of the police power (i.e. to be taxed, refrain from hurting others)

2. but I should have freedom to decide how to use own body. Freedom of contract is freedom to use own body in way that I choose. 

4. More generous view (423): Court concerned that any limitations on individual autonomy could be justified as “legit public purpose”

3. Harlan dissent:

1. baking is actually dangerous and thus within the police power

4. Holmes dissent:

1. “A constitution is not meant to embody particular economic theory, whether of paternalism or laissez faire.”

1. Mr. Herbert Spencer's Social Statics not embodied in 14th – and it is pointless for judicial elites to impose their views. Ideas change, and proper course is to “allow natural outcome of dominant opinion”

2. counter-majoritarianism

3. argument against constitutionalizing the common law, reading ideas into Const. (i.e. common law freedom of K) over/against legislative enactment,  making impossible for legislature to do anything, people have no way to effect change. 

2. “I think the word liberty in 14th Amendment is perverted when it is held to prevent natural outcome of dominant opinion” unless rational and fair man would agree that the statute proposed would infringe fundamental principles as they have been understood by our people and our law”

1. This seems to indicate that Const. does have some constraints. Is he disingenuous to avoid debate? Thinks some things are “fundamental principles”, but won't discuss what?

2. Or maybe just thinks history is best example – i.e. Sunday laws, usury laws take away from liberty, but ok b/c been around for awhile. 

5. Upshot:

1. post-Lochner, progressives adopted Holmes dissent as example of why SCOTUS wrong in blocking progressive legislation (i.e. Frankfurter)

1. Commerce clause to be interpreted broadly; Due process to be interpreted narrowly, to avoid letting Court adopt economic theory

2. which principle does the Constitution adopt more – libertarianism or democracy?

1. if the latter, should be wary of judicial activism

2. evidence for former – obsession with property rights, un-democratic Senate and electors.

3. Individual rights are arguably more fundamental than democracy

3. if you like Griswold but not Lochner how can you distinguish the two?

1. Dworkin: always a moral decision, no matter what Court does.  Imposing individual rights no less troubling than imposing majoritarian values.

6. Note on Laissez Faire (427-29)

1. Adam Smith: gov't provides public goods, regulates monopolies, requires activities to internalize costs they generate, and subsidizes activities (i.e. education) to extent they produce external benefits

2. Herbert Spencer (social Darwinist): “survival of the fittest”

3. Cooley & Tiedeman: regulatory power of state circumscribed. Police power only to enforce harm principle, protect public health and morality. Class legislation bad. 

2. GRISWOLD AND REBIRTH OF SUBSTANTIVE DUE PROCESS

1. Griswold v. CT (SCOTUS 1965, p. 1342)

1. Facts: CT law makes it crime for married people to use contraception, and also to “aid and abet” in getting it. This criminalizes pharmacists, doctors, planned parenthood, etc.

2. Holding:

1. Douglas: [progressive who hated Lochner, went ahead and came up w/ his own “fundamental principles”] This law touches directly on intimate relation of husband and wife and must be struck down even if I have to make something up. Penumbras (misty, shadowy areas) of rights formed by emanations from const. guarantees. Various guarantees create zones of privacy. 

1. 1st Amend: penumbra where privacy/speech/association protected from gov't intrusion (i.e. association necessary to make assembly right “fully meaningful”). 

2. 3rd Amend: (no soldier shall in time of peace be quartered in any house) Maybe means that privacy can't be infringed upon?

3. 4th Amend: right of people to be secure in homes against unreasonable searches and seizures. 

4. 5th Amend: right against self-incrimination allows citizen to create zone of privacy which gov't may not force him to surrender to his detriment

5. 9th Amend: The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.

6. critique: not that convincing.  Some seem not to really be about privacy: 3 is driven by a fear of a standing army, and 5 is more about criminal procedure than anything else.

7. could just cite the “no harm principle” – which seems to be behind what he’d doing – but that would look too much like Lochner

2. Goldberg concurrence: 

1. 9th Amendment supports idea that “liberty” protected by 5th and 14th not limited to that named in first 8 amendments [“If 9th Amendment means anything, must mean some rights are out there.”]

2. In determining which rights are fundamental, judges should look to “traditions and collective conscience of people” to see if principle “so rooted there as to be fundamental”

3. Where fundamental personal liberties are involved, can't be abridged merely on rational basis. State must show “subordinating interest, necessary”

4. isn't this just what Chase said? Goldberg would agree w/ Iredell not his job to find natural rights, but G would say needs to find in Const. the rights inherent in 9th Amendment.

5. Idea that history has solidity philosophy doesn't. We can look to precedent [problem – no historical right to contraception in US, nor right to marry since Loving not decided yet. Maybe solution is idea that right to privacy in marriage is general principle, rooted, just states didn't apply to contraception]

6. obvious idea – substantive due process right to liberty. If law goes beyond harm principle, it's above police power and wrong. See Lochner. This is most coherent, but again doesn't want to run into Lochner, so instead goes to middle ground of “marital privacy right,” which means recharacterizing history.

3. Harlan concurrence (dissent from Poe v. Ullman)

1. CT statute infringes the due process clause because the enactment violates basic values “implicit in the concept of ordered liberty”

2. thought way to find rights for 14th Amendment was not to look to other Amendments, but rather to ask about fundamental rights. Much gutsier – admits this is substantive due process, and wants to address it direct.

3. “due process represents the balance which our Nation, built on respect for liberty of individual, has struck b/t that liberty and demands of society”

4. tradition is a part of this – but we are to look also to the traditions from which our nation broke – “tradition is a living thing”

5. “Rational continuum which . . .includes a freedom from all arbitrary impositions and purposeless restraints” (1347) [this sees Constitutional interpretation as analogue to common law. Just as common law seeks out general principles, const. tradition  striving for general, abstract principles to help to decide future cases]

6. This is McC – we have to enable country to go forward. Tradition is Burkian – Const. system that works is one that evolves over time, careful and step-like, but evolving and living, not unlike common law. If Const. freezes, it dies. Has to evolve and change. If you make changes too quickly, French Revolution, shit comes down. To make changes, do slowly, and better done by group of elite, well-educated lawyers (so yes, counter-majoriarian) [Scalia would say – the Constitution is a law, the 14th Amendment says what it says]

4. White concurrence

1. This law deprives people of liberty w/out due process of law, as concept used in 14th Amendment. Our decisions indicate there is a realm of family life into which state can't enter w/o substantial justification. Here, the state offers no rational justification 

2. basically strikes on rational basis review, but discusses substantive due process violations

5. Black dissent

1. how can judges decide the “collective conscience of the people”? This is Lochner disguised, no less dangerous when used to enforce Court's views about personal rights than when used for economic rights. 

6. Stewart dissent:

1. this is an “uncommonly silly law.  But we are not asked to say whether we think the law is silly, or even asinine.  We are asked to hold it violates the Constitution.  And that I cannot do.”

2. We are told CT law doesn't conform to community standards. But we aren't here to decide on community standards; rather agreeably to Constitution. 

3. Upshot:

1. Rmk 1: in all the due process cases, the definition of the right protected is critical, as it defines how far the case may be extended.  Is the right at stake here:

1. a right to privacy?

2. a right to marital intimacy?

3. a right to contraception?

2. Rmk 2: Why not just say the 14th enacts a “no harm” principle?

1. would be in line with a liberal tradition; would avoid the textual gymnastics; could distinguish Lochner as there was harm to be avoided (exploitation?)

2. strategic reason: by being vague, can decide the later cases on an individual basis, and avoid radical results like legal polygamy that would destroy the legitimacy of the court.

3. Critique: like Lochner (if not more so, as they had the takings clause, due process, framers’ obsession with property rights), the court is just making a right up here

1. absolutist view (Frankfurter): this is never OK, and worse, will be counter-productive, causing a backlash (see Roe)

2. what are the costs of doing this?

3. politicization of the judiciary = decreased legitimacy

4. turn-over –  someone with opposite political views takes over, and uses SDP to ends contrary to yours.

4. Eisenstadt v. Baird (SCOTUS 1972, p. 1353): you can't determine access to contraceptives on marital status. “Whatever rights of the individual to access to contraceptives may be, the right must be the same for unmarried and married.”

5. Carey v. Population Services International (SCOTUS 1977, p. 1354): Const. protects individual decisions on childbearing from unjustified intrusion by the State. NY's limitation on distribution of non-prescription contraceptives imposes significant burden on right of individuals to use contraceptives if they want. 

6. Zablocki v. Redhail (SCOTUS 1978, p. 1354): Right to marry is fundamental, and Equal Pro clause required “critical examination of state interests advanced” in support of any classification based on exercise of the right. 

3. ABORTION CASES

1. Roe v. Wade (SCOTUS 1973, p. 1388)

1. Facts: unmarried pregnant woman brings challenge to TX's laws criminalizing abortion. District court held that law infringed rights protected by 9th Amendment. 

2. Blackmun holding:

1. Right of privacy founded on 14th Amendment concept of personal liberty and restriction of state action

1. takes from Griswold (penumbras, 9th – right framed as that to marital privacy) and expands out – don't want to restrict abortion to married people, and so expand idea to that of personal privacy

2. Structure of competing interests b/t State and individual 

1. Why? B is thinking about it in the framework of fundamental rights, driven by doctrinal structure of strict scrutiny

2. in other cases that we’ve seen where fundamental rights were implicated, we always had the indiv. and the state (the state has interest in infringing fundamental right of indiv.)

3. here things are more complicated if one differentiates the fetus from the mother [if you don't differentiate – fundamental right, no compelling state scrutiny, end of story]. But if you do differentiate, you have to work fetus in as separate entity

4. State interests:

5. protecting health of mother (this concern lessened by medical technology, fact that danger of procedure less than child birth)

6. protecting prenatal life

7. Individual interest in privacy

8. also discusses psychological harm, mental/physical health

3. Level of interest arranged around trimester system, notion of “quickening” 

1. first trimester – liberty strongest, no state interfere


2. Why? B/c up to that point abortion mortality less than that of normal childbirth

3. second trimester – regulation allowable in the interest of protecting health of the mother

4. third trimester – prenatal interest strongest, laws up to ban with exception for life of the mother allowed.

5. This is “compelling” point for state interest purposes 

6. Why trimester structure? Scientific relevance to viability, helps sound “modern” but, mostly, impartial in that scientific way. 

7. Quickening rules in common law make this historically based. Why not say abortion before “quickening” OK but not after? B/c “trimester” more modern – quickening isn't medical idea by 1973. 

4. “person” as used in the 14th does not include the unborn

3. Douglas concurrence (1396)

1. 9th Amendment doesn't create federally enforceable rights BUT it does reserve a catalogue of rights that are “time-honored, customary, traditional” coming w/in idea of “blessings of liberty” from the preamble. Many of these rights spring from idea of “liberty” as used in 14th Amend. 

1. autonomous control over personal development 

2. (protected by 1st Amend) Right is essentially absolute, permitting of no exceptions

3. What if speech were to endanger existence of state itself? Still no, probably—seems like there are no exceptions, some rights are so fundamental that even a compelling state interest can't overcome

4. freedom of choice in basic decisions of life

5. fundamental, not absolute, permitting of control by police power if compelling state interest and narrowly tailored

6. freedom to care for one's health and person

7. also fundamental, but also subject to regulation on showing of compelling state interest

2. GA statute at war w/ clear message that a woman free to make basic decision of whether to bear an unwanted child. It fails strict scrutiny under “fundamental rights” analysis, b/c overbroad/not closely correlated to aim of conserving prenatal life.  

4. Stewart concurrence:

1. He switches from Griswold, where he said law dumb but not unconstitutional. Why?

1. Griswold is substantive due process. Stewart notes that Court didn't say this at time b/c trying to comply w/ Skrupa (p. 1398), which held that Court should refrain from substituting own opinions as “rights”. But that's truth. 

2. “In a Constitution for a free people, there's no doubt that meaning of 'liberty' must be broad.” Several decisions make clear liberty right in marriage and family life. TX has state interest, but has completely infringed right. Need balancing 

2. Stewart doesn't like substantive due process. But what's the difference b/t substantive due process in Lochner and Roe?


1. Lochner on laissez-faire theory that has now been repudiated, esp. since it caused Depression. It didn't really work. 

2. By contrast, philosophy underlying Roe, maybe “women's control over own bodies and reproductive freedoms,” is still in place. “Reproductive freedom”? “Fundamental rights (i.e. Douglas in Roe) in major decisions of one's life”? Freedom to control one's major experiences in world (Casey)?

5. Rehnquist dissent:

1. This is Lochnerizing. Fact that most states have laws against abortion shows not deeply rooted, right was unknown to framers of 14th. 

6. White dissent (switches from Griswold):

1. “Constitution of US can't value whim of putative mother more than life of fetus.”

2. This is just inventing a new right. 

3. “In a sensitive area as this, where reasonable men may disagree, Court shouldn't impose it's own choice” 

1. quoting Iredell here from Calder 

7. Upshot:

1. Would have been better to go w/ Harlan's Poe dissent (Griswold concurrence): 

1. liberty is “freedom from all substantial arbitrary impositions and purposeless restraints”

2. substantive due process reflects developing values of the people over time --

3. In Griswold and Roe, restrictive laws pretty old. In Europe, abortion legalized legislatively in most countries at this time w/o problems. Blackmun probably believed this would happen in US. 

4. [This may be what Scalia saying in Romer – elite ideas separate you from the country (and create backlash, i.e. Roe).  Goodridge  -- maybe holding more rational, but others see as view imposed by liberal elites that then pushes country as whole further to the right. Large numbers of states banning same-sex marriage – basically, liberal elites overplaying their hands and creating backlash.]

5. Alliance b/t conservative Protestants and urban ethnic Catholics would never have happened w/out Roe – so Blackmun's decision didn't just have consequences for abortion, but for much wider range of American politics – Court as rights-inventor dangerous for itself as creating backlash/decreasing legitimacy w/ cries of elitism

6. This makes Griswold (and Roe) different from Lochner

7. common law origin 

8. prohibitions passed when women couldn't vote (they went on having abortions anyway despite have right taken away – now, we return to common law, use trimester structure as outgrowth of “quickening.” This goes along w/ current understanding of “due process right to liberty, grounded in our history and traditions”

9. Burkean developmental right (things changing in many states towards abortion legalization – unlike Lochner, where wrongly decided b/c underlying social realities of the economy had already changed, doctrine outmoded at the time)

2. Doe v. Bolton (SCOTUS 1973, p. 1400): Court strikes GA's abortion laws passed in 1968 and based on Model Penal Code. 

3. The right of privacy (1401): 

1. maybe abortion right is actually dual

2. right of women not to be forced by state to sacrifice health/lives to bear kids (protects interest in bodily integrity, right not to be used by state for reproductive purposes)

3. right to decide whether or not to become parents and take on obligations of motherhood (protects ability to choose whether to take on social/moral/legal expectations/obligations society imposes on parents, esp. mothers)

4. adoption not good enough b/c state still requires women to, 1. against will, use bodies to bear children and 2. become mothers

5. drawing lines (1405):

6. if you create as dual right, the first right (not to sacrifice life) continues throughout pregnancy, but 2nd only takes a little time to decide. 

7. Instead of trimester framework, could have instructed states to pass laws 1. giving women reasonable amount of time to decide if wanted to be parents and 2. right to abortion after statutory cut-off if necessary for life and health. 

4. Fetus as person (1403): basically, states have interest only at viability

5. Preservation of potential life: 

1. exceptions for statutory rape victims etc suggest that laws actually aimed at establishing women's responsibility for sexuality rather than protecting fetuses, b/c it can't be that some more deserving of protection than others

6. City of Akron v. Akron Center for Reproductive Health (SCOTUS 1983, p. 1405): 

1. O'C's dissent says trimester framework inherently unstable. 

7. Roe as political mistake (1407)

1. yes:

2. sparked opposition, legislatures tried to minimize impact

3. medical focus dumb, should be on women and their choics

4. maybe better to use “equality right” argument – abortion prohibitions linked to discrimination against women – society greater stigma on unmarried pregnant woman than on father [or would this be seen just as radical feminism (1409)]

5. no

6. triggering event for abortion backlash was legalization in NY in 1970, not Roe

8. Why not just use Equal Protection?

1. it’s women who get pregnant – therefore, law that affects pregnancy is class legislation of kind that equal pro clause of 14th was designed to prohibit.  

2. Equal pro not as fuzzy as substantive due process

3. Problem: Under Crosen:  any characterization based on race is bad. In analogy in abortion rights: the fetus would have a claim that it doesn’t get equal protection (provided that the fetus is conceptualized as a person, which the court doesn’t do). But potentially, idea that fetus (or post-viability fetus) is a person under the 14th, and must be afforded equal protection of the laws

4. Basically, equal pro doctrine could be double-edged sword. 

5. Gedulig v. Aiello (SCOTUS 1974, p. 1410): classifications based on pregnancy are not classifications based on sex. 

6. Personnel Admin of MA v. Feeney (SCOTUS 1979, p. 1410): non-sex based classifications w/ disparate impact on women don't violate equal protection unless you can show purpose (i.e. Wash v. Davis). 

7. Sylvia Law: by casting in gender-neutral terms, Court suppresses real problem w/ abortion regulations, i.e. that they disadvantage women. 

9. Reva Siegel (1411)

1. “when the state enacts restrictions on abortion, it coerces women to perform work of motherhood w/o altering the conditions that continue to make such work principle cause of their 2ndary social status” (1413)

2. “restrictions on abortion offend equal pro not just  b/c of status-based injuries to women, but b/c reflect status-based attitudes about women”

3. this is “anti-subordination principle”

4. psychological naturalism:

5. Roe's discussion of medicine etc disguises social consequences

6. (1415-17) also, when abortion regulations passed by states, phrased as discussions about women's bodies – i.e. wives who shirk natural duty of bearing children are avoiding natural maternal duty 

7. this is using expectations @ gender to force women to become mothers and justifying policy through discourse about “nature”

8. abortion and consent (1415): “consent” is restricted by social attitudes about duties and obligations of motherhood and economy 

9. is abortion regulation involuntary servitude under 13th (1415)?

10. Pro-choice and pro-life women

1. Cultural differences here are enough for Scalia's Kulturkamf, issues of elitism and cultural valorization. Does abortion devalue traditional work of motherhood?

2. Planned Parenthood v. Casey (SCOTUS 1992, p. 1424)

1. Facts: PA law being challenged that places many restrictions on how to get an abortion – a)doctor must give patient anti-abortion materials (informed consent); b)24-hour waiting period; c)tell husband if married; b)tell parents if minor

2. Holding (Kennedy, O'C, Souter):

1. makes clear that decision to abort or not found in due process of 14th Amendment 

1. promise of Const. that realm of personal liberty that gov't can't enter (1425)

2. Choices central to personal dignity and autonomy are liberty of 14th (1426)

3. At the heart of liberty is right to define one's own concept of existence, of meaning, of universe, of mystery of human life. 

4. What does this mean? Basically, the reason a woman can't be compelled not to have an abortion b/c that would deny her right to rely on own conception of spiritual imperatives

5. Allows him to avoid Lochner, b/c not about economic rights (“autonomy”) but rather about individual rights. I.e. religious idea of liberty of conscience – something that the state doesn't come near – if question of deep individual conscience, only you can decide. 

6. Does due process clause support this?  Says can't be deprived of life, liberty, or property – doesn't give line b/t intimate liberties and economic liberties. History indicates that if life is personal, and property economic, liberty is in-between. 

2. Paean to stare decisis. 

1. Frequent overruling would tax people's belief in Court good faith (1431)

2. when intensely divisive controversy, would look like bowing to politics 

3. no “jurisprudence of doubt,” people need predictability so they can act w/o uncertainty (class notes 12/05)

4. basically, judicial legitimacy, stability, social reliance on the decision.

3. upholds what it calls the “core of Roe”

1. basic right to have abortion b/f viability w/o undue interference from State

2. State's power to restrict abortion after viability if exception for health

3. idea that State has legitimate interests throughout pregnancy in protecting health of woman and life of fetus. 

4. Rejects trimester framework in favor of “undue burden” analysis:

1. “Not every law which makes a right more difficult to exercise is ipso facto a violation of that right. . . . Only where state regulation imposes undue burden on woman's ability to make decision does it infringe liberty promised under due process clause” (1434)

2. There is a substantial state interest throughout pregnancy. But means chosen to further interest in potential life must be calculated to inform woman's free choice, not hinder (1435). 

5. Basic new framework:

1. before viability, right to abortion w/o “undue burden” from State regulation. However, state can regulate it as it would any other health procedure, and can employ measures designed to persuade her to chose birth over abortion 

2. after viability, the State may restrict abortions so long as there’s a life of the mother exception

3. redefined as pre- and post-viability instead of trimester idea – b/c medical advances mean that fetus can be viable w/out being tied to explicit trimester 

4. Basically, the way that Casey frames question of viable fetus having greater interests that state can regulate on basis of its potential for survival creates possibility that abortion rights could be overturned altogether by medical advances

6. So what's undue?

1. Medical emergency: fine

2. informed consent (24 hour waiting period; doctor has to provide anti-abortion materials and basically try to talk you out of it): fine, even though for many people turns into much more than 24 hours w/ taking time off work, explaining absences etc

3. husband notification: undue burden

4. concern about domestic violence

5. husband's don't have control over wives' decisions, no coverture

6. one parent notification for minors: fine provided adequate judicial bypass

3. Concurrence (Stevens):

1. 24-hour waiting period is undue burden. 

1. State can't further interests in potential life just by making it harder for woman to exercise constitutional rights. 

2. Also, waiting period rests on out-moded ideas @ decision-making capacity of women

2. counseling provision 

1. awful. When gov't required private citizens to speak or listen, 1st Amend concerns. Here, information of little value since already made decision. 

3. Upshot:

1. part of constitutional liberty to choose is equal dignity. A woman choosing to abort is entitled to same respect as woman choosing to carry child. 

4. Blackmun concurrence:

1. State restrictions on abortions implicate questions of gender equality. State conscripts women's bodies and doesn't compensate for their services; rather assumes they owe this duty as a matter of course. This assumption – that women should be forced to accept natural status of motherhood – rests on conception of women's role unlawful under equal protection. 

5. Rehnquist dissent:

1. “unlike marriage, procreation and contraception” abortion involve another life (depending on your view).  Therefore, the case is sui generis from Griswold.

2. the proper standard is not strict scrutiny, but rational basis, and regulation survives.

3. Also, concern about idea of “judicial legitimacy w/ controversial topic”

1. Court's duty is to ignore public opinion and criticism; it's members are in worst position to judge whether “a decision divides the country enough to deserve such protection”

2. Decisions are right b/c they are right, not b/c the public thinks so or not --

3. i.e. Brown not tied to growing public anger at segregation or new lessons learned since Plessy, but rather understanding that eq pro clause doesn't permit segregation. 

6. Scalia dissent: 

1. Undue burden:

1. Undue burden standard isn't generally applicable, rather unique concept created for the case. Difficult to maintain illusion that we're interpreting Const. rather than inventing one when we amend so breezily. (1452)

2. Abortion not “liberty” under 14th. We know b/c 

1. the Constitution says nothing about it

2. the long tradition of prohibition.  

3. B/c not included in “liberty” under 14th, the abortion debate should be left to the democratic process. 

3. Roe bad b/c interfered w/ federalism

1. division of sentiment w/in each state weighed more in certain directions, more balanced on national level. Should have been left up to states for more stable results. 

4. Justices aren't responsible for fashioning social consensus

1. Compares the majority to Taney, who in trying to fashion a compromise on a divisive national issue, did far more harm than good.

2. Court pretends it will “call contending sides of nat'l controversy to end nat'l division” -- like Dred Scott. 


3. takes issue out of political forum, forecloses democratic outlet for passions; decisions fuel continuation of nat'l division

7. Upshot:

1. Women's equality

1. Joint Opinion and Blackmun concurrence emphasize interest of women more than Roe. “Ability of women to participate equally in economic and social life of nation facilitated by ability to control reproduction” (1455). 

2. Stare decisis (1456)

1. Basically says Roe's bad, but reliance interest --

2. right to abortion has worked positive good for women in US

3. Doesn't this really weaken Roe by 

4. chipping away at substantive provisions

5. implying basis differs from what stated

6. Should Court be responsive to public opinion? 

3. Stenberg v. Carhart (SCOTUS 2000, 1457): Court strikes NE law banning any partial birth abortion except for life of mother. 

1. Plurality: no substantial state interest b/f viability

2. O'C concurrence (5th vote): would be ok if had exception for health of mother -- 

3. Kennedy dissent (1459): State has interest in preventing doctors from performing barbaric procedure, wants to retain dignity of medicine and keep them looking like healers. 

4. When difference in physical safety is marginal, state may take into account moral issues of abortion method. 

5. Thomas dissent (1461): majority is wrong b/c doesn't use undue burden standard; rather says procedure is “necessary” if any comparative health benefits. 

6. Or is this the difference b/t no restrictions and can't ban unless out for determination that would be healthier for some women (1463)?

4. Was Scalia right (1464)?

1. Scalia: “our country is broken, b/c Congress just passes on these issues to the Court knowing Court will strike” -- i.e. detention act, when Spector actually admitting doing this 

2. Even worse when it's state legislatures, b/c what happens to “laboratories of democracy”

3. Allowing Spector to duck and pass onto court is subverting democratic process, should have to take responsibility for his vote

4. Court itself created problem b/c started interfering too much (Iredell in Calder, or Holmes in Lochner). Nothing better about my view than yours. Whole point is that political debate, no right answer, when really controversial Court should leave it to the legislatures. 

5. Instrumentalist/Situationist view of law: how can I get what I want?

6. Maybe you get what you want by letting the court take it rather than legislature. Problem w/ this is that when President you don't like is in, this won't work. 

7. Also, when you go back historically and look at Lochner era, Court doesn't have history of being primarily progressive institution – generally more reactionary than anything

8. This is also incredibly sad for idea of Constitutional interpretation – What Frankfurter naive in thinking Const. eternal value, rather than mechanism to fight politics? If so, are arguments about Const. are placeholders maximizing what arguers want to find?

9. Systemic view of law:  law is system that works best on the whole to achieve maximum justice

10. Frankfurter: I want the gov't to fxn well, maximize autonomy, let political fight take place in politics and not in courts. “American people fundamentally liberal. If you break the public by making Court repository of liberalism, they get more conservative b/c don't have to live w/ decision themselves. This will contribute to weakness of legislature, and weakness of liberalism in the end.”

4. GAY RIGHTS

1. Bowers v. Hardwick (SCOTUS 1986, p. 1466)

1. Facts: Bowers arrested for consensual sodomy under GA “sodomy statute”. Married couple also challenges statute, but dismissed for lack of standing “b/c no danger they'd be prosecuted.” Bowers sues. 

2. Holding (White):

1. none of rights announced in prior cases is related to claimed fundamental constitutional right of homosexuals to engage in consensual sodomy. 

1. No cxn b/t family, marriage, and procreation and homosexual activity

2. How do we find fundamental rights?

1. “implicit in the concept of ordered liberty” (Palko)

2. “deeply rooted in the Nation's history & tradition” (Moore v. E. Cleveland)

3. homosexual sodomy definitely not, since against law in most states. 

3. We don't want to “find” any more rights:

1. Court comes closest to illegitimacy when deals w/ judge-made constitutional law having no recognizable roots in Constitution itself. 

4. No “privacy of the home” argument

1. much conduct illegal in the home, i.e. drug use

5. And morality is fine as rational basis

1. law is constantly based on morality; we can't strike it all under due process

2. BUT – harm principle. Murder hurts someone else. (i.e. in Griswold, your right doesn't interfere w/ anyone else's right). Can keep most laws, contrary to White's fear, if go w/ harm principle. 

3. Concurrence (Burger):

1. ancient roots – to hold that homosexual sodomy is protected as “fundamental right” is to cast aside millenniums of moral teaching

4. Concurrence (Powell):

1. no due process claim, but he might have 8th Amendment “cruel and unusual punishment” claim for the 20 years (!) imprisonment possible under the GA statute criminalizing consensual sodomy

1. this is basically – law stays on books, but prosecuted lightly or not at all

5. Dissent (Blackmun):

1. this is no more about a right to sodomy than free speech cases are about a right to watch obscene movies.  This about Brandeis’ “right to be left alone” – the right to privacy.  Strong liberty interest vs. weak state interest (moral disapproval).

2. And obsessive focus on homosexual activity is wrong as far as statute is concerned – sex or status of person engaged irrelevant as matter of state law

3. Case implicates both decisional and spatial aspects of privacy

1. decisional: sexual intimacy is at the heart of independent human existence

2. spatial: he's in his own home, protected by 4th Amendment – right of “people to be secure in their homes” at heart of Const. idea of privacy

4. “A State can no more punish private behavior because of religious intolerance than it can punish such behavior b/c of racial animus” (1473). 

6. Dissent (Stevens): 

1. Two clear ideas from case law

1. the fact that governing majority in state has traditionally viewed practice as immoral is not sufficient basis for law prohibiting the practice

2. individual decisions concerning intimacies of marital physical relationships are form of “liberty” protected by due process 

2. Since married people can't be prohibited from sodomy, and GA law applies to everyone, unless we are willing to condone selective application to homosexuals it must be struck down

1. AND – a policy of selective application must be supported by something more than a habitual dislike for the disfavored group. 

7. Upshot:

1. Acts and Identities (1477):

1. Court saw homosexual conduct as a choice, conduct, not a status

2. i.e. San Antonio – poverty not inherent, not like race, thus ok reason for discrimination. You can discriminate on basis of conduct, not status

3.  but in Griswold, use of contraception is “conduct”

4. status is protected under Equal Protection clause of 14th 

5. conduct (autonomy rights) is protected under Due Process clause of 14th

2. Privacy (1481)

1. Different conceptions of right of privacy

2. locational

3. relational (protects relation, i.e. marriage, from state interference

4. decisional (protects right to make important choices)

5. informational (protects right to control flow of info about one's self)

6. Rubenfeld (1480)

7. right of privacy isn't protection of “homosexual sodomy.” Rather about right to control undertakings that “enlist the body, inform values, and shape totality of person's daily life and consciousness. Laws that force such undertakings on individuals are totalitarian, and right to privacy protects against them. 

3. Was this the right decision for the time?

1. Court shouldn't get involved in contentious politics

2. Maybe they should – Court required to “say what the law is.” Counter-majoritarian impact means that have to be there to protect minority rights, unpopular rights. Does Court maintains legitimacy by deciding fundamental rights cases? 

3. Or better to decide few, keep powder dry so will be able to intervene to protect rights in critical cases – shouldn't dilute power, and keep aside to intervene on issues of huge nat'l import

4. Did Roe weaken court by making it look political? 

5. Social/political decisions

6. in 1986, group of older justices still thinks that being gay is deviant. Contraception had been normalized, but still not enough of a cultural change for justices to see anti-gay law as problematic

7. Maybe that explains switch in Lawrence – social changes wind up being reflected in SCOTUS doctrine [could even take Ginsbergian view that in 1986, declaring homosexual sex legal would have created backlash. Maybe Bowers actually useful to gay rights movement – stood as symbol, we have our Plessy]

8. does court actually reflect (need to reflect?) public view – interracial marriage more accepted than gay marriage?

2. Lawrence v. Texas (SCOTUS 2003, p. 1482)

1. Facts: Guy arrested under TX law banning “deviate sexual intercourse w/ individual of the same sex.” Challenges law under due process and eq pro (largely still moving back and forth b/t whether homosexuality is status (equal pro) or conduct (due process)). 

2. Holding (Kennedy) – rules on rational basis (“TX statute offers no legit state interest” 1490)

1. Liberty and autonomy interest

1. “Liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct.” [“At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life.  Beliefs about these matters could not define the attributes of personhood were they formed under the compulsion of the state” (Casey)]

2. Question is whether petitioners were free as adults to engage in the private conduct in the exercise of their liberty. 

3. Boils down to: What does it mean to be human?

4. things fundamental to autonomy – control over one’s body, the right to form intimate relationships – can’t be denied

5. rejection of Bowers narrow-right formulation – not about sodomy, but privacy and individual dignity (i.e. Blackmun “right to be left alone”]

6. Whether or not entitled to formal recognition, personal relationships are w/in right of people to pursue w/out being treated as criminals 

7. This should counsel State to go w/ harm principle – don't try to set boundaries to these relationships that are center to human autonomy

2. Not so historical as they thought in Bowers

1. Laws are never enforced anyway

2. most states moving toward overruling these prohibitory laws

3. Europe has eliminated all anti-sodomy laws (wider civilization)

4. Yes, for centuries some have thought immoral. But the majority can't use power of the State to enforce these views on whole society through criminal law. Our obligation is define liberty, not enforce own moral code. (1486)

3. What's the standard here?

1. Rational basis?

2. Kennedy never says there’s a fundamental right at stake – though strongly implies.  Is Kennedy concluding that the law is irrational? 

3. if so, this strongly implies that morality is not a rational justification for a law – cites Stevens in Bowers to say so.

4. Due process?

5. Wants to make “sweet mystery of life” argument – but problem b/c all about autonomy and choice, and by 2003 it is doubtful that homosexuality is a choice

6. This is awkward – seems like should be equal protection

7. Why not equal pro?

8. doesn’t want to say it’s OK to pass a neutral sodomy ban –you could get this from O'C opinion – wants to overrule Bowers

9. Also, if he says this is Romer, have to give rational basis for distinguishing gay marriage from straight marriage. Doing Lawrence as due process gives less for argument on same-sex marriage than would doing it as equal protection case. 

4. Distinction b/t eq pro and Lawrence – 

1. Private v. public sphere?

2. Equal protection is public sphere issue – so can say holding in Lawrence is @ private issues, conduct, rather than requirement for state to recognize gay relationships as they recognize straight --

3. Is sweet mystery of life ultimately private? Right to die?

4. Bigamy laws (adultery also?) not overturned under Lawrence b/c touches on public act of marriage. You can regulate public recognition, just not underlying “sweet mystery of life.”

5. Kennedy confusing status-conduct distinction, implying that at least part of why law bad is that directed at homosexuals – mix eq. pro & sub. due process. Problem: conduct doesn't create a suspect class (if homosexual is “conduct” -- so law can't be bad just for being directed at them)

6. Either this is really a liberty case (more natural view – but issue is why should incest or gay marriage not follow?) or

7. homosexuals are a class worthy of protection – like blacks – are other groups – felons and polygamists – are not 

8. could homosexuals get suspect class as “conduct” group

9. certainly if they are “discrete and insular”

10. Lawrence “back-door” route: probably tied to whether conduct is part of “sweet mystery of life”

11. if right fundamental for due process analysis, should probably also trigger strict scrutiny on equal protection grounds.

3. O'C concurrence:

1. This is an equal protection case since law only bans homosexual sodomy. Bare desire to harm a politically unpopular group is not legit state interest (Romer)

1. Idea allows to join Lawrence and not overrule Bowers (doesn't want to have been wrong in Bowers, but doesn't want to be on wrong side of history)

2. her idea could give states possibility of allowing states to outlaw sodomy for both homo- and heterosexuals, but could also provide firmer footing for gay marriage

1. she says a legit state interest would be “preserving the traditional institution of marriage” -- but dubious once you establish homosexuals covered under eq pro grounds as a status-based group 

4. Scalia dissent:

1. Kennedy's due process argument

1. criticizes holding as poorly reasoned, K never establishes whether the conduct is a “fundamental right”  

2. not fundamental, given deeply rooted tradition of criminalizing it

3. and laws are enforced

4. emerging awareness of liberty in matters pertaining to sex is ridiculous – and foreign nations worse (civilized nations! -- p.1505)

5. this is a law directed at conduct, based on moral disapproval – as are laws against prostitution, bigamy, fornication, bestiality, etc.  According to the court, then, all these laws fail rational basis review.

2. O'C's equal pro argument:

1. true that laws discriminate in that what is legal to do with a person of the opposite gender is illegal to do with a person of the same gender

2. but this cannot be the difference, otherwise gay marriage prohibitions are illegal

3. claim that law aimed at more than conduct; rather “gay persons as a class” similarly untenable

4. any conduct law creates a class – eg, law against public nudity is directed at nudists – this can’t be enough for strict scrutiny.

3. Better to leave it to democratic action in States

1. Court is taking sides in a culture war that is not its domain. So elitist it can't tell that liberal law culture is not obviously “mainstream” 

2. TX law is well w/in range of traditional democratic action. 

5. Upshot

1. first modern expansion of sub. due process outside of the reproductive context

1. common law logic – if autonomy extended to the home, must also extend to the body.

2. Anti-majoritarian or anti-federalism (1499)?

1. By Lawrence, most states had repealed sodomy laws. In Lawrence Court only overruled infrequently-enforced laws in 13 states. 

2. Rather – seems to impose single national standard of civil rights – does it indicate that “right of intimate association is privilege and immunity of citizens of the US, regardless of state law?”

3. Morality as legit state purpose (1501) --

1. Might mean to say that state bound by harm principle 

4. Liberty, privacy, equality (1503)

1. by grounding gay rights in liberty rather than equality, Court ensured that all remaining sodomy prohibitions invalid w/o declaring gays a suspect class or saying that classifications based on orientation were strict scrutiny

2. Or equality (1504) – K's opinion organized around respect – discusses concerns of dignity, denigration, and status. 

3. Or just tolerance (1504)? 

5. RIGHT TO DIE

1. Washington v. Glucksberg (SCOTUS 1997, p. 1579)

1. Facts: people challenge WA law prohibiting assisted suicide under substantive due process/fundamental right. 

2. Holding (Rehnquist): there's no fundamental constitutional right against the state prohibiting assisted suicide. 

1. substantive due process is  narrow, tradition-based. 

1. look to Nation’s history and tradition

2. due process clause only protects those liberties that are “deeply rooted” in our tradition. Right to commit suicide with another’s aid not at all rooted in tradition

3. [problem: commits the same mistake as in Bowers – defining the right in narrow, contextualized sense]

4. right must be narrowly articulated – avoid Lochner- like activism

5. “That many of rights and liberties protected by due process sound in personal liberty does not warrant sweeping conclusion that all personal decisions are so protected.”

2. having found no fundamental right, Rehnquist turns to rational basis analysis and looks at WA's stated interests

1. preserve human life

2. preventing suicide as a general matter

3. At common law, strong prohibition on suicide. 

4. protecting the doctor-patient relationship

5. prevention of euthanasia – 

6. assisted suicide leads to “mercy killing” -- state doesn't want to put people in position where physician kills them early [avoid implicit pressure from family to get rid of people who are financial drain]

7. [problem: when we evaluate whether to confer substantive due process right, we don't usually evaluate positive/negative social effects. Look at history, tradition, philosophy, we haven't taken pragmatic, consequentialist approach of considering effect on society (“look what happened in Holland”).]

3. Souter concurrence:

1. Harlan Poe v. Ullman “common law Constitutionalism” [Burkean slow rights]

1. look to tradition, but “tradition is a living thing”

2. liberty is not a series of isolated points – rather, greater principle behind the rights we’ve protected

3. w/ common law logic, deduce principles and apply to new cases.

4. thus, we are admittedly making law in sub. due process cases, but not out of whole cloth.

5. Result of deduction: “liberty” = “freedom from arbitrary impositions and purposeless restraints” at odds w/ due process clause

6. but what does this mean?

7. seems to be based in the harm principle – law in Poe involved a strong liberty interest and a very weak state interest.

8. more fundamentally: what is means to be human

9. conclusion: 

10. law here impacts a “fundamental interest” – the bodily autonomy recognized in Roe – 

11. but is justified by a compelling state interest in preventing involuntary euthanasia.

12. We may change our minds eventually, but for now factual disagreement etc means state legislature better decision-maker

2. Substantive due process is just cost-benefit analysis, and Souter makes this explicit

4. Vacco v. Quill (SCOTUS 1997, p. 1596): raised equal protection claim for assisted suicide based on Cruzan – how can you distinguished b/t those able to withdraw from support and those needing physician assistance?

1. Rehnquist: critical distinction between inaction – refusing hydration/ life-saving treatment vs. treatment causing death.  This distinction is rational, and does not give rise to an equal protection claim.

2. O’C concurrence: 

1. Agree there’s no general right to suicide.  Availability of palliative care – terminally ill can get medication alleviating pain, even if it hastens death – eliminates need to consider the narrower issue of whether terminally ill have right to death in certain circumstances (i.e. is it fundamental?)

2. critique: misses the important dignitary interest at stake.

3. Stevens concurrence:

1. but states’ interests – particularly euthanasia - do not have the same force in situation where choice is not whether to live (sanctity of life), but how to die, and person makes a voluntary, fully informed and rational choice to seek assistance in dying.

2. State interest in “preservation of human life” is not a collective interest that should always outweigh interests of individual who finds life intolerable b/c of pain, incapacity, etc. This is aspect of individual freedom. 

3. Stevens concurrence deals w/ absurdity of bright line b/t assisted and non-assisted suicide – problem is when person can no longer end own life – should his “sweet mystery of life” values be lower than those of people who can kill themselves? 

4. Person who says “would like to end it, please help” has no rights? Person who can do it himself has the right?

5. Upshot:

1. Roe and Gluckberg:

1. autonomy

2. in abortion, we talked about “right to autonomy” and interaction w/ state interest in preserving life

3. when you kill yourself, you extinguish autonomy options, but might be ultimate act of autonomy to do so

4. OR – autonomy about life, and life choices. If death isn't intimate “life” decision, maybe autonomy has no applicability here at all?

5. Rationality and religion

6. At some stage, religion underlaid sodomy laws, and assisted suicide laws. Here, as w/ Roe, real interest maybe not “women's health” or “preventing euthanasia” but rather “religious teaching”

7. if you need non-religious rationale, it can force supporters of law on religious grounds to invent justifications, creating weird incentives. 

2. control over body and civil commitment: 

1. substantive due process prevents civil commitment w/o showing of serious difficulty in controlling behavior. 

3. Punitive damages (1591)

1. After leaving behind economic substantive due process w/ Lochner, SCOTUS has recently returned to the idea w/ holding that due process clause imposes substantive limits on punitive damages

2. actual awards themselves must be “reasonable” and “not disproportionate or grossly excessive”

2. SUMMARY: approaches to substantive due process 

1.  “Liberty” gets content from

1. legal sources:

1. Douglas’ penumbras

2. tradition 

3. Harlan’s “living” v. Rehnquist’s “deeply rooted”

4. common law reasoning

2. philosophical sources:

1. the harm principle

2. but how to define “harm”

3. balancing of liberty interest versus state interest (if any)

4. the “sweet mystery of life”/ what it means to be human/ what is means to live “the good life”

2. Conceptualization of interest at stake: narrow (Bowers, Glucksberg) vs. broad (Lawrence

1. Critiques of expansive sub. due process:

1. Elitism: Imposing philosophical conclusions on the majority from the counter-majoritarian, unaccountable bench

2. Frankfurter: the only way the American public will turn conservative is by having liberal values imposed on them 

3. argument that these cases are ultimately counter-productive (see anti-gay marriage amendments, entry of religious right in politics)

4. Historical: looks like judicial activism of Lochner or even Dred Scott

5. Scalia: interferes w/ democratic process, involves court in culture wars

6. hypocrisy in liberals now using their once-despised sub. due process for their ends once they gained control of the bench

7. Interpreting a Constitution more like statutory analysis than common law reasoning, court should stay tethered to the text

8. response: “it is a Constitution we are expounding” – must be interpreted broadly in light of its greater purposes

9. even if you don't philosophy to decide substantive due process on philosophical grounds, you need an explanation for why not. Scalia, for instance, offers own account of purpose of various institutions (purpose of Congress; purpose of judiciary) in order to avoid SDP and say constitution is more like a statute than common law

10. Why? Question will force him to give philosophical explanation of his understanding of democracy. “You shouldn't impose a philosophy” is just his philosophy. But he thinks better for Congress to decide philosophical issues than judiciary – i.e. Iredell 

11. harm principle, sweet mystery of life. interest balancing, etc. all ambiguous – each person does differently, court can't do philosophizing and balancing

12. BUT – language of McC indicates this is mistake to read Const. narrowly

13. Fxn of justices not to pretend to be ordinary lawyers, but rather understand that job to interpret frame giving meaning to sovereignty of people. 

3. Incorporation (pp. 486-93)

1. Early History of the Bill of Rights

1. Bill of Rights not part of Madison’s original plan:

1. Federalists felt structure of the Constitution itself – eg, limits on Congressional power – was a functional BoR

2. enumerating rights would imply others weren’t protected – thus the 9th

2. BoR played a very small jurisprudential role in antebellum era

1. only use: Dred Scott, to say that MO Compromise illegal under due process

3. as originally understood, BoR was more about localism than libertarianism: Bill protected only against federal action, not the states – established in Barron v. Baltimore (1833)

4. eg: federal government could not establish a national church, but neither could it prevent states from establishing state churches – and many did so.

5. Madison’s proposed amendment to protect speech, press, rights from state action and guarantee state juries died in the First Congress

2. Civil War Era history:

1. abolitionists begin viewing the BoR as a “declaratory document” – eg, 1st Amendment was evidence that a “natural right” to freedom of speech existed, which could not be violated by any government - state as well as federal.

2. the 14th Amendment’s “privileges and immunities” arguably enacted this idea:

1. the same way the original BoR was born in an era of distrust of federal action stemming from the Revolution, Bingham’s 14th was born in an era of distrust of state action stemming from the Civil War

3. but: Slaughterhouse interpreted “privileges and immunities” to avoid the incorporation it intended

1. Bradley’s dissent recognized that 14th Amendment was meant to overturn Barron

2. so incorporation had to be accomplished more awkwardly over the years through the due process clause.

3. The 20th Century Debate over Incorporation 

1. early hints: Gitlow v. New York (1925) – suggested freedom of speech was guaranteed against state action via the 14th’s due process

2. theories:

1. Black’s “total incorporation” – 14th incorporated all the BoR’s protections

2. Frankfurter: 14th indeed required states to obey “principles of fundamental fairness and liberty,” but the rights it protects not necessarily the same as those in the BoR

3. Brennan’s “selective incorporation”: school that eventually won

4. Frankfurter’s methodology, Black’s results – decide on right-by-right basis whether right was “fundamental,” then find it incorporated.  

3. conclusion: all of BoR incorporated, save the 2nd, 3rd, 5th w/ respect to grand juries, and 7th’s civil juries

4. Rmks:

1. contrary to Frankfurter’s worries, incorporation of the BoR has strengthen its protections, rather than weakened it

1. due to number of state actions, the Court has an ability to build up a greater doctrinal base on particular issues and then use this against federal actions

2. interesting to note how our standard narrative slights Bingham and Douglas in favor of Madison and Jefferson.

3. incorporations – an intersection of structure and rights.  Changes the constitutional structure to interpose the federal government between the states and the people

1. on states’ first view, incorporation makes no sense – states have their own constitutions.  Thus, the 14th can be seen to enact a people-first view  

4. why did incorporation take 100 years?

1. Const. as “bad faith” document after North gave up Reconstruction and the occupation of the South, mentality to leave the state alone

2. as part of this “withdrawal” in the broadest sense, the Supreme court rules on Plessy and Slaughterhouse, interpreting the 14th narrowly and contrary to its original intent.

3. in Brown, the Court steps up to the plate and pulls for incorporation

5. economic growth leads to black migration to Northern cities  race issues bubble to the surface. Also, homogenizing experience of the World Wars may impact this.

VIII. BONUS ROUND: SECTION 5

1. Katzenback v. Morgan (SCOTUS 1966, p. 576)

1. Facts: Congress passed a law dictating that anyone who had attended an “American flag” school in Puerto Rico could not be denied the right to vote based on English literacy tests. This conflicted w/ NY law requiring literacy in English. 

1. doctrinal hook: § 5 of the 14th, which gives Congress the power “to enforce, by appropriate legislation, the provisions of this article”

2. Question: was the Voting Rights Acts as applied here within the § 5 power?

3. Holding (Brennan):

1. first, for § 5 to have meaning Congress must be able to do something above banning things already violative of 14th – enforcement provision should have some content

2. uses the McCulloch formulation to apply to § 5 powers: end must be within the Constitution, means “plainly adapted” to the end, not prohibited, etc.

3. But: Congress cannot use the enforcement power to dilute equal protection.  Due to the meaning of the word “enforce” the ratchet works only one way (n.a 577)

4. Harlan dissent:

1. § 5 empowers Congress to take remedial action only

1. When judicially recognized state violation of federal constitutional provisions have occurred, Congress is empowered by Sec. 3 to take remedial action and prevent wrongs. But must wait for judiciary to find wrong first (581)

2. it is judicial question whether an action falls within the 14th’s protection, and Lassiter determined that the activity here (English requirements for voting) were permissible.

2. Congress cannot expand the scope of the 14th by statute – § 5 does not give Congress the power to define the substantive scope of the 14th.

5. Upshot:

1. Later voting cases pp. 583-585. Question of intentional discrimination v. effect. But Rome holds that Congress can ban under § 5 power even voting laws that just have effect of discrimination and are not intended to do such. 

2. Nature of congressional power – remedial, substantive, fact-finding?

1. “Congress as less constrained line-drawer” (587)

2. Congress basically enforces Court's preferences under 14th on the states when the Court couldn't do so itself b/c Congress can draw arbitrary lines for sake of law enforcement

3. “Congress as superior fact-finder” (588)

4. presumption that facts exist supporting fed legislation and principle of deference to Congress upon issues of proportion 

5. Can't dilute rights (Brennan's rachet) – b/c Court exists to protect human rights, and should never defer to any fact-finder which restricts those rights w/o making independent investigation

6. “Congress as Court's Junior Partner” (589)

7. Congress can legislate to implement Court's vision of Constitution, but not to implement own substantive vision where that vision differs from Court's

8. “Congress as Politically Sensitive Barometer of Constitutional Culture” (590)

9. constitutional norms can migrate from social movements to Congress to Court – Sec. 5 statutes are precious symbol for those seeking to transform constitutional culture

10. “Congress as Co-Equal Interpretive Partner”

11. Congress could have power to declare rights it sees as truly fundamental, and views should be treated as powerful evidence of fundamentality in courts

12. i.e. if Congress were to weigh in behalf of right, Court would consider case afresh in light of new evidence.

3. City of Boerne v. Flores (SCOTUS 1997, p. 629):   

1. Facts: SCOTUS switched position on question about strict scrutiny to laws incidentially burdening religious exercise. After Smith, upheld OR law prohibiting peyote, saying that as long as law is neutral and generally applicable, we won't apply burden of strict scrutiny where state will have to justify w/ compelling state interest, only need rational basis. 

2. Congress responded by Religious Freedom Restoraton Act (RFRA), trying to reinstate old standard of strict scrutiny

3. Holding: At least when it comes to state law, outside the power of Congress to reimpose old standard that overturns SCOTUS interpretation. 

4. Using “affirmative power” of sec. 5 isn't sufficient.

5. Upshot:

6. Congress' ability to interpret Constitution under Sec. 5 has been limited by Court, and even suggestion that courts will only authorize use of Sec. 5 to remedy a constitutional violation found by the Court. 

7. Radically different from congressional power in Katzenbach (sec 5 to be interpreted broadly insofar as facilitating goals that are rationally w/in Congress' power to do)

4. Question is really Marbury v. McC (really balanced – one doesn't dominate)

1. Marbury does better job 

2. justifying judicial review, and 

3. offers account of why judiciary should be supreme in judicial review (other branches make/apply law, we interpret and review)

4. interpret law, so that it's something that matters in system – limits and constrains private parties and gov't, applies in particular cases. Protect legal rights of those who are vulnerable, etc. Marbury. 

5. McC 

6. doesn't explain judicial review well, 

7. but explains what court is doing when finds substantive due process rights. McC will leave Court acting as statesmen some portion of time, but doesn't explain why the court and not other branches. [protect minorities – problem is question of elite minorities (Lochner) v. disempowered minorities (Carolene)?]

8. But judiciary also works for fxn of system – not just to get narrow right answer in particular cases. McC question is of overall purpose of system and your role in it, and what judge can practically do to effectuate aims. 

9. Katzenbach allows greater breadth of McC framework – read as frame, not law

