Civ Pro Outline

II. Due Process


I.
Introduction

Tragedy of the commons – left to our own devices ( suboptimal state (Hobbes)

We need a state to enforce things so that we might plan our activities

Flexible procedural system to prevent procedure from overwhelming substance

Goal: get to the merits!

II.
Due Process Foundations

Efficiency and equity.

No State shall deprive any person of property w/o due process of law

A.
Categorical/Foundational

5 elements: (1) hearing, (2) notice

(3) impartial arbiter, (5) counsel, (5) timely resolution (make the hearing meaningful)

Goldberg v. Kelly (1969)– termination of welfare benefits requires pre-deprivation hearing


Most categorical.  Need a hearing period.

Fuentes v. Shevin (1972)


Fuentes bought stove/stereo on installment plan from Firestone

FL statute violates DP b/c no notice or hearing

No “extraordinary situations”


1)
imp’t gov’t interest


2)
exigency


3)
state control of force


e.g. IRS, war, bank failure, misbranded drugs, contaminated food

White dissent: seller has no reason to want default ( more trans. costs – hurt poor

“none of this seems worth the candle”

Mitchell v. Grant (1974)


Both buyer and seller have interest in prop, mitchell might dispose ( Const’l


White: don’t need notice + hearing when risk of error is minimized


1)
specific facts


2)
exigency


3)
judge


4)
immediate post-seizure hearing/remedies


5)
bond

North Georgia Finishing v. Di-Chem (1975)


Garnishment freezing bank account, no bond, no go - White

B.
Functional

Mathews v. Eldridge (1976) – termination of SS benefits – balancing test


1.
private interest


2.
risk of erroneous deprivation


3.
gov’t interest

Connecticut v. Doehr (1991)

Prejudgment attachment of real estate to secure potential judgment for assault/battery, only affidavit (conclusory statements)

Mathews test

1)
Doehr’s significant prop. interest

2)
risk of error – high 

3)
gov’t interest = plaintiff’s = low (no pre-existing interest)

No burden on plaintiff!  No bond, no notice, no pre-attachment hearing, no “extra. circumstances”

Van Harken v. City of Chicago (1997, Posner)

New parking ticket system (ex parte application of parking boot to illegally parked cars) is OK even though there’s only a prosecutor judge.


Posner: everyone has $55!  “The less that is at stake…the less process is due.”

Hamdi (2004)

American guy taken prisoner as “enemy combatant”

deprivation of liberty is SERIOUS!

More DP is necessary, modifications allowed!  Cause risk of error is so high

III.
Pleading a Claim - Complaints

A.
Historical Foundation


Common law: suits are bipolar, addresses completed events, remedy flows from right, self-contained, party-initiated/controlled

B.
FRCP

R1 
“just, speedy, and inexpensive” – an interest in getting to the merits!

R7
notice pleading: only a complaint + answer are necessary

R8(a)(2) “short and plain statement of the claim” 


1)
grounds of claim


2)
show entitlement to relief


3)
demand for judgment

R12(b)(6)
MTD for “failure to state a claim upon which relief can be granted

Conley v. Gibson 

Overturned MTD for black union workers discrimination suit

very permissive w.r.t. complaints - get to decision on merits not skill

tied to DP? You’re on notice!

Suit now, info later

In light most favorable to nonmoving party – no set of facts

Defendant more likely to have info on liability, plaintiff…damages

R15 plaintiff is free to amend (so long as defendant is f’nlly on notice w/o stat of limit)

1.
12(e) Motion for More Definite Statement
U.S. v. Board of Harbor Commissioners


D says claim of discharging oil is too vague – which Ds, how much, how?


Plaintiff wants to sue all at once cause they don’t know who did it!  

Def wants to know how much they know


Misuse of 12(e) motion for more definite statement to flesh out and get info


( lower entry costs


troubling bigger burden on plaintiffs b/c def. are supposed to have the info


in reality rare application

2.
8(e)(2) Pleading in the Alternative
McCormick v. Kopmann


Truck hits car and kills McC, widow sues

a.
Bar owner – getting him drunk (Dram Shop Act)


b.
Truck driver – driving over yellow line


Pleading in the alternative is OK - efficiency

widow doesn’ t know how he died



Cheaper to do it at once – more consisten

But widow is the cheapest provider of info: just do the damn autopsy!

Widow is being strategic not sticking to merits – uninspired opinion


D can argue equity


3.
Scrutinizing the Legal Sufficiency of Plaintiff’s Claim

Mitchell v. A&K


Truck driver unloaded adjacent to A&K, shot in the face


12(b)(6) motion to dismiss affirmed b/c no issue of material fact



Complaint itself said it was not on “premises,” claimed only premises rule

not legally sufficient



Even if everything is taken as true ( dn add up to liability


Plaintiffs are dumb- they appealed when they should’ve just amended under 15(a)



R12b6
dismiss claim for failure to state a claim – winnow it way down!


Construe in light most favorable to plaintiff – despite facts he is not entitled to relief


Safeguard against non-meritorious claims


4.
Heightened Requirements for Specificity

Rule 9(b)
fraud/mistake


More likely to be brought frivolously b/c of in terrorem value

Ross v. A. H. Robins


Shareholders sue for fraud – withheld info on toxicity of Daikon Shield


Dismissed under 9(b) fraud, mistake should be pleaded with particularity



Give D fair notice



Prevent in terrorem suits – damage to rep(incentive to settle


It was particular enough, but courts wanted to free time to let pregnant women sue



Losing this suit would make the pregnant women lose too

Expanding 9(b)- Lower courts’ docket pressures ( expand to other types of cases

e.g. prisoner lawsuits

Cash Energy v. Weiner


Under CERCLA, suing for environ cleanup costs from chemical pollution

D. Court applied 9b already applied to RICO, this is also analogous (drastic remedies) 


Pressure to expand 9(b)


1)
inc. cost of litig.


2)
docket pressures

SC limiting 9(b) – SC ♥Conley b/c specificity raises costs of litigation

1.
Leatherman v. Tarrant Co. Narcs


sue police for violating civil rights, killing dogs



9(b) DNA 

2.
Swierkiewicz v. Sorema



Hungarian guy sues French company for employment discrimination

SC refused to extend particularized pleading – complaint is sufficient, no MTD 


Prima facie case is evidentiary std,  not pleading req’t

Expressio unius est exclusion alterius
the mention of one thing is the exclusion of another (e.g. mistake, fraud)

IV.
The Defendant’s Answer

3 functions of legal system

1)
clarify law

2)
discovery – acquire info

3)
incentives for settlement

Get to the merits of the case!  Fact finding starts with the answer.  Req’t higher than complaint.

Shepard Claims Service v. William Darrah

Insurance broker didn’t pay claims adjusted, misunderstanding about informal date extensions

Rule 6
D has 20 days to answer

Rules vs. standards clerk shall 55(b)(1) fixed claim, judge may 55(b)(2) – delay costs

Rule 55(c) court set aside default for “good cause shown”/Rule 60(b) set aside default judgment


1)
prejudice to P – case injured by delay?


2)
prejudice to D – does he have meritorious defense?


3)
culpable conduct – thwart/reckless regard for proceedings


Strong pref. for deciding case on merits > minor inconvenience


Client shouldn’t suffer!

Zielinski v. Philadelphia Piers

Injured worker sued firm, technically it was spun off (shield assets from exposure)

Then the statute of limit ran!  

Force parties to confront facts as soon/efficiently as poss.- answer held to higher std

React decisively to evasive answer despite complaint being vague also - averments 

should’ve followed R10 numbered averments forces D to admit or deny directly


court allows motion in limine = extreme measure, DN pass default judgment test

David v. Crompton

Personal injury from shredding machine

a.
Claimed lack of sufficient info to admit/deny making machine



usually it’s a denial, but here an admit 



burden for info not that high, and affects plaintiff’s right to recover

b.
Sought to amend the answer – they can’t



undue delay(prejudice to plaintiff – statute has run



//strict liability for D, should’t leave P w/o recovery


necessity of convergence of facts


prejudice to P is v. imp’t; here outweighs other factors

 (R42b
allow court to sever claims for efficiency or fairness)

Wigglesworth v. Teamsters Local Union

P sues for no freedom of speech at union mtgs – fed question

Later called union mafia/fixed at press conference

D counterclaims libel/slander, dismissed b/c permissive, no fed SMJ

R13(a)
compulsory counterclaim – arising out of same “transaction or occurrence”


fail to raise it, you can’t in the future-plead first, evaluate later (ex ante uncertainty)


( supplemental (pendant)

R13(b)
permissive counterclaim


( dismissed


Std for defining same t/o


1)
common issues of law/fact – easy


2)
res judicata (matter has been decided)– hard


3)
same evidence – used here, functional, efficiency-based


4)
logical relationship – ambiguous


facts seem related, Courts just want to protect Wigglesworth

V.
Parties and Preclusion

Preclusion

Repose requires

1)
public resolution – ability to plan future conduct

2)
finality for disputants themselves

3)
efficient use of judicial resources

A.
Claim Preclusion (Res Judicata)
R18
allow the joinder of claims, but RJ ( they should be brought or forgotten

Intervening chg in facts or law can curtail prospective effects of earlier judgment 

(State Farm)?


New facts or undiscoverable at the time


Purpose = prevent litigation b/c it might have been litigated before



Preclude all matters raised/could have been raised regardless of merit


1)
same parties


2)
same claim


3)
decided on merits (SJ, sometimes MTD)


4)
final judgment entered

Manego v. Orleans Board of Trade

Manego app’d for liquor/entertainment license for disco.  Banker/nearby ice rink-owner/pres of bd – said no.  Manego sued for race-based conspiracy.  Alleged no facts – SJ.  Then re-sued under Sherman Antitrust.  

Res judicata bars the same claim-once judged, final

Benefits




Detriments

1)
bill of peace



1)
ltd. to mutuality of obligation

2)
preserve resources


2)
hard to define “same transactions/

3)
prevent contradictory results


occurrences”

B.
Issue Preclusion


Purpose = prevent relitigation b/c it was litigated before



Preclude only matters raised w.r.t. merits

Blonder-Tongue (shield)
defensive collateral estoppel
back to back claims of patent infringement: allowed defensive use of issue preclusion

Plaintiff lost against A, can’t sue B for the same thing - he had his day in court!

1)
plaintiff selected forum

2)
full/fair opportunity to litigate

3)
lost on merits

D uses as a shield not a sword

Unfair/waste: repeated litig. of same issue as long as supply of new Ds lasts

Parklane Hosiery (sword)
offensive collateral estoppel
SEC sued PH and won, then shareholders sued too.

allowed P’s offensive use of issue preclusion

Efficiency demands preclusion against losing defendant

Problems: 

1)
“wait-and-see” plantiff: lose one(lose them all – prejudice to D

e.g. put most sympathetic plaintiff first against tobacco defendants


2)
they might not have litigated as aggressively – full/fair opportunity


3)
procedural rules may be different – e.g. new forum


4)
inconsistent prior judgments

specific facts must be examined before applying – (balancing a la Mathews)


wins don’t carry over

Parties

A.
Anonymity

SMU Ass’n of Women Law Students v. Wynne and Jaffe


students sue Dallas firms for discriminating against women – want to sue anonymously


must use real names Rule 10(a)



no big deal to P



accountability to D law firms whose reputation is at risk


see also Doe v. Shakur where girl sued rapper for sex abuse



1)
gov’t activity



2)
utmost intimacy



3)
criminal prosecution



4)
injury if ID’d



5)
prejudice to D

B.
Joinder of Claims (Rule 18a) against same party totally permissive – why not?



Only efficiency gains to be had ( raise all claims now!

C.
Permissive Joinder of Parties (Rule 20(a)) more restricted

Lets plaintiff (“master of the complaint”) bring in as many parties are necessary, arising out of the same transaction or occurrence

Kedra v. City of Philadelphia


Systematic police brutality against women and her kids, they want 20a joinder


Pro: efficiency


Con: might prejudice jury against defendants


( delay decision until after discovery

Insolia v. Philip Morris


3 smokers sue 5 tobacco cos. for conspiracy over 30 years, D want to sever

causation is not clear


class action denied, joinder of parties improper b/c of prejudice to defendants

D.
Compulsory Joinder of Parties (Rule 19)

Restrict Rules 17, 19

Rule 17a suit may be brought by “real party in interest”

“barnacles on the federal practice ship” 

self-executing b/c 12(b)(6) means claimholder ≠ gatekeeper

Rule 19 Compulsory Joinder of Parties – can’t proceed w/o“necessary,” “indispensable” parties

Lets defendant make sure claims are properly presented by real claimholders and the ones necessary for complete adjudication

19a “necessary”gatekeeper function - should that person be joined?

19b “indispensable” - dismiss if we can’t join?

let defendant go if structured unfairly

Pulitzer-Polster v. Pulitzer


3 girls suing Sam for withholding profits, Carol sues under diversity

19a
Lillian and Susan are feasible

1)
incomplete relief – non issue here

2)
“interest” of LS - impaired

19b
Lillian and Susan are indispensable


1)
prejudice to D – high.  He can’t preclude and can be precluded


2)
interest of P – not high – just be patient


don’t want to waste ( Carol is dismissed

VEPCO v. Westinghouse

V sues when generator built by W fails.  W insists on joining INA (insurer/partial 

subrogee) as indispensable, which would destroy diversity

Continue w/o 19(b) joiner of INA


plaintiff was entitled to enforcement, had interest

INA not necessary party - not harmed by the judgment


Real reason: W wanted ins. co. less sympathetic to jurors

E.
Impleader
Rule 14 D: to the extent that I am liable, it’s because of 3rd party.


vs. Klotz girl sues pork sausage cooker for food poisoning, they implead the college cafe



saying it’s their fault instead of ours ( improper

Clark v. Associates Commerical


D repo’d tractor from Clark using hired 3rd party who hurt him

D impleaded hitmen for indemnity, P wanted to strike 3rd party complaint

Why?  Maybe cause it would be harder to get money for them

No equity/efficiency reason not to keep it together ( impleader proper

F.
Counter Claims and Cross-Claims (Rule 13)

G.
Interpleader (Rule 22 and 28 U.S.C.A. § 1335)


Impossibility of satisfying all claims to ltd. resources – efficiency based claim


Stakeholder dn have to physically give court the good, stakeholder remains a claimant


No incentive for anyone to prosecute ( does not work


Rule 22 – if fed court anyway


Statutory interpleader


1)
>$500


2)
diverse parties

State Farm Fire & Casualty Co. v. Tashire

Greyhound bus hits truck, many injured.  Truckdriver’s State Farm policy only gives $20K to distribute

SF has no interest in the outcome, interpleader is wrong tool– tail can’t wag dog

Greyhound, w/unltd. liability wanted all claims unified also to ease its litig. burden

impleader is not a bill of peace:limited for fixed pot, not for all disparate players

H.
Intervention (Rule 24)

Allows an outsider to join voluntarily if they have an interest

R24a2 party has right of intervention if

1.
sufficient interest

2.
risk of impairment of interest w/o intervention

3.
inability of original parties to adeq. represent 

24b permissive intervention, w/o interest, left to court’s discretion

interest – hinges on degree of public/private

public – zone of contemplation

private – bill of peace, less chance of outsider to participate

NRDC v. U.S. Nuclear Regulatory Commission

Environmental group sues agencies for providing licenses to Ur miners w/o environmental impact statements.  

The private miners can intervene under 24(a)(2)

Cascade v. El Paso [285]

relaxation of “interest” std when public law is the reason for intervention

practice/economic, not just legal, factors

VI.
Class Actions (Rule 23)

Problems:

1)
prisoner’s dilemma – need state regulation

2)
insufficient value of any particular claim – no incentive to litigate

3)
disparity of resources – big tobacco has an easier time winning

4)
broad impact of remedy – e.g. Brown affects so many kids

5)
certainty of termination

Object is to bind absent class members and achieve finality, prereq = adequate rep.

Exception to the principle that you must be a party in personam

R23(b) – types

(1)
limited fund

//interpleader, must include all poss. claimants, mandatory

(2)
injunctive

relief cannot meaningfully be given to one w/o giving it to all e.g. Brown

no req’t for notice or opt out

(3)
damages – catch-all

driven by need for efficiency

requires “predominance” of common questions, “superiority” of class action over 

other methods

greater protections – notice + opt out – DP const’l req’t (Mullane)

Hansberry v. Lee

White homeowners try to keep black family from buying home based on restrictive covenant


Earlier case (Burke) said covenant in effect (yeah right!) – Hansberry’s bound!

But SC reversed, prior litig not binding cause no adeq. rep. since Burke was white homeowners assoc pres, not enough procedural protections


Const’l DP limits on preclusive effect of class action

Holland v. Steele

Prisoners claim sheriff restricts their access to counsel


Class action is the most fair/efficient litigation vehicle


All prereqs met

R23a – justification for class action = efficiency

Will it affect everyone in the same way?

Prereqs for class action

1)
numerosity – joinder impractical, efficiency demands it

2)
commonality – common questions of law/fact predominate

3)
typicality – named plaintiff’s has same interest and injury

4)
adeq of rep* - common interest + vigorously prosecute

Mullane v. Central Hanover Bank


Trustee followed notice req’t (posting in newspaper) for settling trust fund 

dn satisfy DP – easily could notify people so they have a reasonable chance of knowing

//23(b)(3) (damages) type class action must provide individualized notice and opt out
Amchem v. Windsor Products – leading settlement case


Need class actions cause no incentive for anyone to litigate for small recoveries

it is more efficient, so long as there’s sufficient DP to depart from normal in personam
seeking class cert to settle for all asbestos victims past current and future

presents ≠ adeq rep for futures b/c of conflicting interest.  

does not allow D to buy peace thru settlement. Must create sub classes

Futures can’t speak ( no threat value of their own

In re Rhone-Poulenc Rorer

Hemophiliacs who take blood solids got AIDS – had they screened for Hep B properly, it would’ve “serendipitously” picked up b/c of overlap of populations


Ps want to determine liability now, damages later.  No way, jose.  


R-P already won 12/13 cases



R-P wins ( end of matter


R-P loses ( try for damages – induced to settle based on one trial


“Esperanto instruction”- no actual law covering all Ps – jury holds fate of entire ind.

In re Nassau County Strip Search Cases


Blanket strip search policy for new misdemeanor detainees


Defendants conceded liability

You can certifiy class on a particular issue even if claim as a whole fails predominance test ( cert for liability and maybe damages

Martin v. Wilks

Consent decree between Birmingham and black firefighters.  No more seniority-based promotion until blacks are represented.

White FFs complain – City claims impossibility.  Black FFs intervene to defend decree.

Whites can’t be bound by class cause City ≠ adeq. rep. – no day in court!

( Whites can be try for reverse discrim

Generally, no preclusion w/o participation

VII.
Summary Judgment and Burden Shifting



Funnel Diagram


Judgment w/o trial

R56
asks for facts


( greater cost savings, worse threat to jury

courts have treated SJ warily (“no spitting, no SJ”)

“no genuine issue of material fact,” but what is material?

Law presumes status quo (conservative)

High burden

//last piece of cake

Burden of proof – on moving party, “preponderance of the evidence” - ultimate burden


Question of liability ( jury

Burden of going forward/production – intermediate burden – this shifts


Question of law – judge says, “no rational jury…”


SJ concerned with burden of production

SJ need sufficient factual basis – assume fully developed factual record


Completed threshold – flipside of R8

vs. MTD—question of law

R56 : fact :: 12(b)(6) : law

no disputed issues of material fact to be tried

movant entitled to judgment based on undisputed facts – cannot prove an element

SJ Question: what is the D’s burden of production?

Adickes v. Kress - Old standard = 100%  burden of production = burden of proof

white teacher sits at lunch counter w/ blacks, arrested

has to prove Kress’s conspiracy (joint conduct) with officers under 42 U.S.C.A. §1983

clear that Adickes didn’t have enough proof to make a case, all evidence is for Kress 

(affidavits)

Could Kress just get rid of it now?  Shift burden of production to Adickes?

Motion for SJ failed b/c Kress had the burden of showing absence of genuine issue, did not foreclose conspiracy.  Kress still had the burden

Currie standard 0% burden of production = D’s burden at trial (e.g. Celotex)

Louis standard 50% burden of production = P’s ultimate trial burdens! 

Trilogy liberalizes SJ:  endorse SJ as a sub for trial

1)
Celotex v. Catrett

widow of asbestos victim

all opinions said that Adickes was too strict cause it req’d conclusive proof

might be able to shift the burden w/ less than 0 probability of liability

( greater judicial oversight of factual record

focus: what movant had to prove ( what nonmovant had to establish




D



P

Held: do not have to negate the opponent’s claim, just inform court of the basis (w/motion itself) – no real burden of production to est. initially the absence of material issues

Moves court away from equating SJ with 12(b)(6)

Basically this means SJ preview the trial – only the P’s side.  SJ is 0%?

Brennan’s dissent – fear the threshold too low and defendants might just get SJ to get the 

plaintiff to reveal their evidence, capacity for misuse cause D can just say I want SJ w/o any cost



SJ is 50%?

Unanimously upholds Adickes, but no more meaning (
2)
Matsushita – mere fact of dispute isn’t enough to  keep going

Zenith accused Japanese TV makers of predatory pricing

Their experts said no way cause no one does predatory pricing, and look it didn’t work!

Court upholds SJ b/c Zenith needs to bring forth more info, 

predatory pricing makes no sense

Makes more sense for the defendant to present more info at SJ stage and then knock it out

Court made a determination of fact here – is that ok?

3)
Anderson v. Liberty Lobby 

defamation – prevent chilling effect on press of ready access to juries

standard is = directed verdict: if reasonable jurors could find by a preponderance of evidence that plaintiff was entitled to verdict

in terrorem value
Markman v. Westview

Infringes on 7th A trial by jury

patent case – computerized dry cleaning system for inventory

Westview made a similar inferior system, they moved for SJ

Judge trained in exigesis, better to define terms of art

weird result, but trend for more judicial intervention in fact finding.  

Confined to patents, but who knows?  Could be applied to other types of cases…

trend for more judge control will likely continue

In patent law, “Markman hearing” before trial to determine whether new thing is covered 

finding of fact for jury: are they actually using the system they say they are?

Disappearing trial only 1.7% make it to trial in federal civil cases (2003, 5.4% in 1983) SJ takes so many out!

In effect, Markman hearing is an advisory opinion ( trial is a pathological event

VIII.
Discovery

Rise of adversarial acquisition of info

Is presumed to be self-executing

Very expensive – potential for misuse

Goals of discovery – mutual knowledge of relevant facts

1) narrow/clarify basic issues b/t parties

2) ascertain the facts

Problems

1)
moral hazard of asking for more – parties don’t have to internalize costs of getting info



ask for it to impose costs e.g. Davis v. Ross
2)
dependence on lawyers to carry out duty v. duty to clients


attorney-client confidentiality


WP exception (not absolute) e,g. Hickman  

R50
at end of moving party’s presentation of evidence- question of law – motion for directed verdict/judgment as a matter of law

A.
The Promise and Reality of Broad Discovery

Relax the adversarial/self-interested model – judge pushes it along under supervision of court


Balance b/t discovering and concealing

Might enable the richer party to prevail 

// education – the rich opt out leaving the politically vulnerable

In re Convergent Technologies Securities Litigation


Discovery is expensive 

1983 amendments to R26 – proportionality: info sought is of sufficient potential significance to justify burden of discovery, and tool is more effective


don’t have to answer 1000 interrogatories until doc inspection is completed


(well-managed firm wouldn’t have moral hazard b/c of opp cost)

B.
Discovery Devices

1. Initial Disclosure 

R26a1
mandatory disclosure – reduce costs – yeah right


clients may get mad


R37c1 sanctions: forbids use of mats that should’ve been disclosed but weren’t

2. Document Inspection

R34 – production, inspection of evidence

R45 - subpoena

3. Interrogatories – crafted by lawyer

R33 – ltd. To 25

4. Depositions

R30, R31 (written-rarely used)

5. Physical or Mental Examination

only rule not self-executing, need order form court ahead of time

R35

6. Discovery Sequence and Tactics

R26b
any relevant matter

R26f
proposed discovery plan

R36
request for admission – efficient way of getting info

R37
sanctions – very imp’t

clients want to suppress info, but you don’t want to lose your license!

C.
Managing the Scope and Burden of Discovery

Davis v. Ross

Defamation action – exec. asst. to Diana Ross demands her income, psych, law, other employees to harass her – denied b/c P’s privacy > relevance (balancing)

Coca-Cola Bottling v. Coca-Cola


Court says: reveal secret recipe to show DCoke ≠ Coke


They settled ASAP!


Different risks of disclosure

Kozlowski v. Sears, Roebuck


Kid burned on pjs.  Sears didn’t produce similar complaints.  

R34 
party being discovered has to give good reason for not producing!


Costly/time-consuming is not an excuse! Can’t shift costs to discoverer


It’s D’s fault it’s organized like that!  

(R33(d)option to produce bus. records – here, find it yourself!)


court obvi. unsympathetic to sears – they are being mean!


Out-of-date admin system ( pressure to settle


Someone has to bear the costs of discovery!

McPeek v. Ashcroft

DOJ has elec. records about sexually harassment.  

Ordered to do a test run to see if it’s worth the gov’t’s time and money

The Challenges of E-Discovery: accessibility, volume

IX.
Personal Jurisdiction

Jurisdiction-where courts get the power to hear cases

1.
subject matter

2.
personal


a.
general




e.g. Helicopteros


b.
specific - transactional



1)
in personam


2)
in rem


3)
quasi in rem 

e.g. Shafer DE stock certificates, struck down


all personal jurisdiction must go through Int’l Shoe test

A.
Territorial Approach and its limits

Pennoyer v. Neff

Neff got legal services from Mitchell in OR, left unpaid bills and prop, moved to CA

Could not find Neff, posted notice in newspaper, default judgment in absentia
sold land to Pennoyer

Jurisdiction is a zero-sum game

SC held: personal jurisdiction only reaches as far as territorial sovereignty of the state ( OR does not have jurisdiction, Neff gets land back

Pennoyer req’ts for in personam jurisdiction (intro concept of DP) - territorial

1)
in-state service

2)
domiciliary

3)
consent

Unique problems of US: no single sovereign, mobility, large corporations

Hess v. Pawloski

PA resident got in car accident in MA

Two legal fictions - faked reconciliation with Pennoyer based on consent

1)
driving in MA = consent for jurisdiction

2)
state registrar = agent to be served

but importantly, req’d formal notice


critical factor, the real reason jurisdiction is fair

“long-arm statutes”  tortious acts in state ( jurisdiction


hard to be on notice – you can be sued here unless it violates DP

B.
The Shift to Minimum Contacts: Moving Toward Transactional Approach

International Shoe v. Washington

Incorporated in DE, HQ in/ St. L.  Employed tramp salesmen in Wash

Wash wanted to enforce labor code

Unfair b/c WA has to sue Int’l Shoe in DE or MO, but they use WA for redress if citizen doesn’t pay

Rejected territorial for transactional-based jurisdiction

1)
minimum contacts (presence = “continuous and systematic”)

2)
fair play and substantial justice

· foreseeability – critical b/c we want ppl. to organize their affairs accordingly

· commercial benefit – WA gains, should be accountable for harm

· undue burden on D – not hard to go to WA

· reciprocity – benefits(( burdens

· interest of state/P

( widen jurisdictional reach of states, local injured parties don’t want to remove!

McGee v. International Life Ins.

Most far-reaching app of min contacts


TX Ins. co. sued by one policy holder in CA

Single insurance contract = min contacts

Black feared iffy FPSJ def would mean states can’t police conduct in their own borders

Need to est. min contacts to get to FPSJ

Problems:


Focus on whether forum had cognizable interest instead of if it’s best

Keeton v. Hustler Magazine

Defamation suit in NH, favorable laws there 

( NH courts decide what is best for all readers

1.
Paradox of liberal jurisdictional rules–expanding jurisdiction comes at expense of other 

states setting up independent standards

2.
Heaviest burdens on small Ds

C.
Refining the Minimum Contacts Analysis
World-Wide Volkswagen v. Woodson

Stemmed tide of expanding juris by focusing on D’s expectations instead of P’s interests 

NY residents moving to AZ, car broke in OK

Despite forseeability //McGee (car made to cross state lines) ( SC says no min contacts

Purposeful availment: stream of commerce comes to close not where car goes, but 

where last transaction takes place (vs. chattel-driven entry into forum)

D dn “purposely avail” itself of benefits/burdens of OK forum

Pennoyer is a “shibboleth” (isolated Biblical people)


Brennan dissent: purposefully injected into stream of commerce

Problems emerging from WWVW:

1)
define foreseeability

2)
look only at defendant

3)
lose FPSJ ( could expand juris w/ min contacts e.g. BK
Calder v. Jones


Shirley Jones wants to sue Nat’l Enquirer (FL) in CA


Min contacts ( allowed

Burger King v. Rudzewicz

FL corp sued MI franchisees in FL, unfair since it’s a local operation


Brennan: dragging the franchisee to FL is OK

Purposeful availment is sufficient, not necessary

(min contacts ( jurisdiction)


too much power - flipside of Int’l Shoe (too little)

*Asahi Metal Industry v. Superior Court

CA guy in motorcycle accident, sues Taiwanese Cheng Shin tube maker and they indemnify Japanese Asahi.  CA guy settles, leaving two foreign companies

IIA
O’Connor: more robust min contacts test 

Requires overt acts to use benefits of forum (e.g. ads, sales, employees, offices)

WWVW on crack

Stream-of-commerce is not enough on its own


Brennan finds jurisdiction: liability goes with the chattel – robust foreseeeability std



Stream-of-commerce is enough


Stevens breaks tie: so long as you’re before end user - FPSJ

IIB
majority found that 

1)
sufficient min contacts

2)
but no FPSJ

Black is finally vindicated!  FPSJ can defeat min contacts

FPSJ balancing test //DP


1)
interests of plaintiff – CS: not high


2)
burden on defendant – v. high


3)
interest of forum - low


4)
efficiency - low

trade-off: doctrinal clarity v. orderly application of law



the point of DP is to let citizens order their behavior

Pavlovich v. Superior Court


1) 
No min contacts



Zippo test: 
interactive ( purposeful availment




*passive ( no purposeful availment ( no jurisdiction


2)
Don’t get to FPSJ

Problem: internet makes transactional approach outdated


in light of Keeton: anyone can be sued anywhere

D.
The Unresolved Legacy of Pennoyer
Burnham v. Superior Court
divorced couple in NJ, wife and kids go to CA

husband receives instate service when he travels there on business

Court didn’t use Asahi balancing test but rather used Pennoyer
Asahi is just for exceptional circumstances


though would prob come out the same way in interest of kids under IIB

Brennan concurrence: quid pro quo if a person reaps benefits of a forum, only fair they should be accountable



instate service ( due process satisfied

Carnival Cruise Lines v. Shute
Couple on cruise from CA injured in Mex, 

Forum selection clause on back of ticket-FL

Consent-based jurisdiction: K meant geographic barriers to suit

Implied consent, Shutes had benefits of lower prices

problematic in age of shrink-wrap, click-through

Helicopteros Nacionales v. Hall

General jurisdiction is not related to transaction, but D’s relation to forum

Restricted reach of gen juris to firms that had continuous/systematic contacts 

Helicopteros did not – only entered for random things, no HQ or anything

Forum non conveniens – move to better forum if it’s more efficient

There is only one sovereign – the market (
X.
Subject Matter Jurisdiction

12(b)(6)(1)
MTD for lack of SMJ any time, even appeal

28 U.S.C. §1446 – stop proceedings on a dime to remove

A.
Diversity of Citizenship

Judiciary Act of 1789 ( 28 U.S.C. §1332 vested fed courts w/ only diversity jurisdiction


B/c of concern of local prejudice against foreign D’s


Allow nat’l market to develop so that debt obligations were enforced across state lines

Requirements…

1)
controversy req’t ($75K)

2)
perfect diversity (Strawbridge v. Curtiss) parties must be diverse from all parties on other side of v. (relaxed in Tashire)
domicile: “true, fixed, and permanent home and principal establishment, and to which he has the intention of returning…”

Rule 12(b)(1) dismiss for lack of SMJ even on appeal

Rule 12(h)(3)
raise SMJ at any time for sua sponte addressal

Mas v. Perry


Peeping Tom neighbor


Grew up in MS, married French guy, grad school in LA


(MS is domicile – last permanent


Federal jurisdiction even though award is too small



Based on good-faith belief, you don’t know what Court will actually award

B.
Federal Question

28 U.S.C. §1331 fed jurisdiction of “civil actions arising under the Constitution, laws, or treaties of the U.S.”

Louisville & Nashville R.R. v. Mottley

train injury – couple gets lifetime passes, new federal law voids these

P anticipates the D will raise fed statutes in defense

but, well-pleaded complaint/“four corners” doctrine
fed question must be on face of complaint



not sufficient to expect it as defense

( no fed jurisdiction

first-move advantage to plaintiff

specter of federalizing all law

we want bright-line rules to get to the merits already!
Merrell Dow Pharmaceuticals v. Thompson

Foreign plaintiffs sue for birth defects from Bendectin, claim mislabeling

(under fed statute FDCA)

Want local jurisdiction to prevent forum non conveniens
Three tests for fed question

1.
Holmes bright line rule – fed statute expressly creates private right of action


e.g. Wigglesworth, 1983


DNA here

2.
Implied private right of action

a.
e.g. Title VII (employment) of Civil Rights Act of 1964 has cause of action, but //Title VI (housing) is implied


b.
framework



1)
plaintiffs are part of targeted class (zone of contemplation // intervention)



2)
legislative intent w.r.t. cause of action



3)
further underlying legislative purpose



4)
trad’lly relegated to state law 

3*.
Federal ingredient – state law claim turns indispensably on interpretation of federal law


a.
balance needs for uniformity/autonomy; prevent over-federalization/balkanization




everything in the market is in the fed gov’t’s interest-fed interest 2ndary


b.
framework



1)
fed statute



2)
conflict w/ leg intent



3)
substantial fed question


c.
collapses into implied right of action

( Mention of fed statute in complaint is not enough, no federal jurisdiction


bottom line: no federal jurisdiction b/c Congress did not create a private cause of action

Grable v. Darue


Distinguished from Merrell Dow b/c it won’t open the floodgates



No volume of similar litigation


Does not violate congressional intent w.r.t. distinct court systems


( they can remove


C.
Supplemental Jurisdiction

1.
pendent jurisdiction ( 28 U.S.C. §1367(a)



under federal question SMJ

mix of fed and state claims – swept together for efficiency, liberal bend

United Mine Workers v. Gibbs

Mine super claims secondary boycott (fed) and K tort (state)

( Fed juris for both

Gibbs test


1)
“one const’l case”//same occurrences/transactions


2)
sufficiently substantial fed claim merits adjudication


3)
common nucleus of operative fact


4)
state issues dn predominate


5)
court has agreed to hear both (fed court discretion)


reasons: fed claims should stay in fed court, efficiency

2.
ancillary ( 28 U.S.C. §1367(b)
limits SMJ when fed juris is based on diversity (FRCP 14, 19, 20, 24)

Owen v. Kroger

Wrongful death state law, impleaded non-diverse parties 

no fed jurisdiction for both


reason: court distinction more valuable than efficiency


fed court shouldn’t go looking for trouble!

Zahn
need diversity in citizenship for all parties, and controversy req’t

Exxon
1367 overrules Zahn

XI.
Choosing Between State and Federal Law

For diversity cases…

Swift v. Tyson 


Justice Story: federal law sys. imp’t to expanding nation, shed Brit common law

In diversity, honor state statutes, but not state common law

Interprets RDA: “the laws of several states” DN incl. state common law

(Created federal common law 

Problems: 


No obvious source for federal common law

dual court system ( arbitrary application of law

e.g. B&W Taxicab



Brown & Yellow has exclusive K at RR, KY courts do not enforce

Incorporate in TN ( diversity, they win in fed ct!  Not fair
Erie RR v. Tompkins 


Man walking along RR – hit by train door.  Under PA law he is a trespasser(sues in NY


Twin aims of Erie
no forum shopping

no inequitable administration of law


overrules Swift – no federal common law!


RDA means apply state common law in diversity cases


Brandeis distinguishes

substance: RDA-follow state substantive law

procedure: REA-authorized SC to create FRCP 

(appt. Advisory Comm., Congress approves)

Guaranty Trust Co. v. York  (1945) – sucks!


Statute of limitations for issued notes class action – different under state and fed

if in fed court b/c of diversity – outcome of state court should be replicated

if state procedure rule is “outcome determinative” it must be followed

here, outcome determinative ( bound by state statute of limitations

problem: everything is outcome determinative (substantive v. procedural)

Frankfurter is rigid in limiting fed court power cause he hates labor injunction

Hannah v. Plumer (1965)


State law requires in-hand service for executors, FRCP 4 you can leave it with wife


Warren opinion: where there is a FRCP on point, it always trumps



Abolish outcome determinative test



He’s not scared to expand fed power!


Harlan concurrence: where there is no rule directly on poin, 

if ex ante it would influence daily activity ( state law regulates

b/c ex poste everything is “outcome-determinative”

Hanna flow chart

Gasperini v. Center for Humanities

Photographer got outrageous damages, rule to set aside jury award?


Ginsburg made up: “outcome affective” hybrid test


Anomaly in the development – this is unstable law, never followed

XII.
Attorneys and Clients

Principal-agent problem – misaligned incentives b/t lawyer and client


Conflicting roles for lawyer as


1)
zealous advocate for clients


2)
officer of the court

Hickman v. Taylor

Drowned tug, atty Fortenbaugh interviews witnesses, exempted from discovery

Court created work-product privilege


Common law attorney-client privilege DNA b/c these are convos w/ witnesses



AC is illustrative but not exclusive of other privileges





New claim built into old framework


Codified in R26(b)(3)



Prep. In anticipation of litig. ( privileged unless

· Substantial need

· No other way to get it



Then, redacted for thought process

Marek v. Chesney

civil rights case, shooting death by police officer

42 U.S.C. §1988 winning P can recover costs + attys fees from D
Rule 68 if P declines settlement and award < settlement, D doesn’t have to pay “costs”


Held, costs include atty’s fees


Incentive to settle thru shifting atty’s fees


pit lawyer (incentive to settle) v. client (emotional, wants justice)

atty wouldn’t spend more time/money to get smaller award!



First time the Court consciously separates incentives 

Zuk v. E. PA Psych. Inst.

Doctor’s copyright cases, statute has run, lawyer did not check

Rule 11 (since 1983 amendment)by signing complaint, lawyer certifies 

based on competent reading, “reasonable” inquiry into fact and law

else broad sanction for misbehavior


effectively bars attys from taking civil rights suits where facts aren’t known ahead of time


sanctionable to  lose ( compensate other side for costs


no more courtly, club behavior among attys

Evans v. Jeff D.


Lawyer represents class of mentally disabled kids against gov’t officials


Idaho makes EV calculation: just wants to cut losses, offer a large settlement

on cond’n of waived atty’s fees (won’t settle unless damages capped)


Stevens stupidly says: money won’t influence lawyers HAH!


With Marek shows the court’s willingness to shift fees to promote settlement

at expense of atty-client relationship

U. of IL ( D1*


U. of IL ( D2		not allowed!





SEC* ( PH


Shore ( PH		allowed!
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