Jurisdiction

Does the court have the authority to decide the dispute?

· Personal Jurisdiction – does the court have authority over the parties?

· Three elements are required (all must be satisfied)

1. Jurisdiction per se – does the forum state have jurisdiction in theory?

· Is jurisdiction authorized by statute?

· Can be “act-specific” or “limits of Constitution” type (long-arm) statutes

· Does jurisdiction meet Constitutional requirement of due process?

· Traditional bases (under power theory) meet this requirement

· Presence – Burnham – still good in absence of MC
· Domicile – Milliken v. Meyer confirms
· Consent – Hess v. Pawloski implied consent; Adams v. Saenger ∏ suit in ∆’s forum is consent to ∆ counterclaims; The Bremen forum selection is consent to PJ in that forum

· Minimum Contacts is more modern framework (for alien ∆)
· From International Shoe to Asahi
· Gray – component part in SoC; tortious act in location of injury
· McGee – single deliberate commercial contact enough for specific
· Burger King – sought continuous k relationship w/ corp. in forum

· WW VW – no direct contacts; didn’t seek market; not foreseeable

· Helicopteros – in-state purchases and training no good for general

· Asahi – no majority on MC; agree on newly bifurcated FP and SJ

· Only purposeful availment creates MC (stricter O’Connor)?

· Or predictable stream of commerce enough (looser Brenn)?

· Minimum contacts are enough for specific jurisdiction
· “substantial and ongoing” contacts needed for general jurisdiction
2. Properly invoked – has ∏ properly invoked the court’s jurisdiction over ∆?

· Generally requires adequate service of process – statutory requirements
· Service by mail if ∆ waives formal service – costs if they don’t waive reasonably

· Attachment of property for in-rem – Shaffer
· Federal service under 4(k) - 4(k)(2) nationwide for §1331 and no PJ in any state - Omni
3. Notice – has ∆ been properly notified that he is a ∆ and what he has to do as a ∆?

· Generally requires a complaint – typically served along with process
· Delivery AND substance must be good – reasonably convey info; afford reasonable time
· Available ∆ challenges to personal jurisdiction

· Direct challenge – may lose right to future challenge if initial challenge lost – may not
· Collateral challenge – default judgment; challenge PJ when they come to collect – risky

· Subject Matter Jurisdiction – does the court have authority over the subject matter?
· State courts typically have no problems here – they are free to choose their own subject matter
· Federal courts have limits on SMJ dictated by the Article III and statutes – must be either federal question or diversity of citizenship
· Federal question - §1331
· Always Mottley – FQ must be in ∏’s well-pleaded complaint

· Holmes creation test – both substantive right and private action created by fed
· If not, maybe Smith outcome determinative – watch for Congressional intent

· Must be substantial federal issue and interest – no Merrell Dow
· Diversity of citizenship - §1332
· Complete diversity AND minimum amount in controversy needed
· Ben Hur says no diversity needed for non-named R23 parties

· Exxon says only one named R23 party must have AiC – overrules Zahn
· Individual only citizen of one state at a time – state of domicile
· Corps are citizens of any state of incorporation and/or place of principle business

· AiC is good if ∏ says so → unless ∆ shows otherwise with legal certainty

· Typically add value of compulsory cc, less certain if only permissive cc

· Supplemental Jurisdiction - §1367

· If valid federal anchor claim, fed court can hear any other claims in same “case”

· Requires “common nucleus of operative facts”

· (b): if anchor is pure §1332 and supplemental claim would offend §1332 → no

· For ∆s joined under 14, 19, 20, 24 and ∏s joined under 19, 24

· (c): district courts may decline to exercise for a number of reasons

· Removal - §1441

· ∏ brings in state court, could have brought in fed → ∆ can remove to federal
· Will not affect location or choice of law (Erie)
· (b): if pure §1332 → no removal if any ∆ is citizen of state in which its brought

· (c): §1331 claim and otherwise non-removable claims can all go – unconstitution.
· §1446 – ∆ must file notice of removal (R11) with federal court within 30 days

· Venue – Is the court the proper place (location) to resolve the dispute?

· States have their own venue rules – intra-jurisdictional – move location within their state

· Residency, where events occurred, or combination are common criteria

· FNC – dismissal if it could be brought in a more convenient forum in different state
· An alternative forum must be available and shown to be significantly better

· Must overcome presumption in favor of ∏’s choice of forum

· ∆ moves for FNC dismissal – must agree to submit to alt. forum jurisdiction

· Straight-up dismissal - action starts from scratch in new forum - choice of law, etc

· Federal court venue rules are both intra-jurisdictional and inter-jurisdictional
· §1391 – federal venue statute

· Where any ∆ resides, where substantial events occurred, or venue of last resort

· Last resort for §1332 claims – any judicial district where any ∆ is subject to PJ

· Last resort for §1331 claims – any judicial district where any ∆ may be found

· §1404 – federal transfers – for convenience
· ∏ or ∆ can move for transfer – same considerations as FNC but lower standard
· Must be place where case could have been brought originally – Hoffman v. Blaski
· Choice of law in first court follows case → Van Dusen if ∆ moves; Ferens if ∏
· §1406 – allows district court to dismiss or transfer when ∏ fucks up venue (or PJ too)

· Most useful if SoL has run – choice of law will not follow case

· §1407 – allows transfers for multidistrict litigation – panel of judges decides where

· FNC when dealing with international context – Piper 
Governing Law

What law governs the dispute?

· In State Court

· Each state has its own choice-of-law rules to determine which state’s law to apply
· Choice must not violate due process – must not be arbitrary nor fundamentally unfair
· Allstate – state chosen must have significant contact or aggregation to satisfy due process

· Shutts – can’t apply same state law to all R23 claims if different states would conflict

· Sun Oil – even when choice is other state’s substantive law, forum may use own SoL

· State may always apply own procedural rules
· Part of administrative machinery of the court and won’t encourage forum shopping

· Some outcome determinative will still be procedural – SoL (but only for state leg. jur.)

· Dismiss on FNC → choice-of-law done all over again in new forum

· Removed to federal → choice-of-law stays the same → even if then transferred w/in federal

· In Federal Court

· Federal courts must apply the same substantive law as a state court in the district in which it sits
· RDA and Erie mandate this – applies to state common law decisions as well as statutes

· Klaxon – federal court must employ same choice-of-law rules as a state court would

· Guaranty Trust – this includes the SoL state court would choose – SoL substance for Erie

· Byrd – if state interest not “bound up” federal interest will allow choice of federal 
· Hanna – FRCP immune from Erie challenge – can always apply in federal diversity

· Stewart – if fed rule or statute would cover issue and constitutional → will always apply

· Salve Regina – district court determination of state law reviewed de novo on appeal

· SoL in state and federal

· Erie says state substantive → Klaxon says apply state choice-of-law rules → Sun Oil says state court may apply its own SoL regardless → Guaranty Trust says this SoL can come along to federal too → Ferens puts ‘em all together and brings SoL along on transfer
· Twin Aims of Erie
· Discrimination against in-state citizens & forum shopping
· Really only one aim – equitable administration of the law (vertical uniformity)

· Substantive v. Procedural for Erie
· Outcome determinative → probably substantive and thus state → Guaranty Trust & SoL

· This guarantees vertical uniformity – “nub” of Erie
· If outcome determinative but state interest not “bound up” and federal interest → federal

· If direct conflict with FRCP or Congressional statute and either covers issue → federal

Rules of Procedure Leading Up To and At Trial

Once an action has been commenced, have the parties done what they need to do to sustain that action?

· Pleadings
· 8(a): ∏ complaint needs short and simple statements of court’s jurisdiction and cause of action
· 8(b): ∆ must file answer – must admit, deny, or need more info for on each of ∏’s claims

· 8(e)(2): both ∏ and ∆ may plead in the alternative

· 9(b): circumstances shall be stated with particularity if claiming fraud or mistake

· 11(a): every pleading or written motion must have attorney’s signature
· 11(b): claim must be warranted and non-frivolous; not brought for improper purposes

· 11(c): sanctions for noncompliance with 11(b) – sanctions on attorney’s record are a big deal

· 12(a): time limits for ∆ answer under various circumstances – usually 20 days from complaint

· 12(a)(4)(A): if 12(b) motion is made and denied - ∆ only has 10 days to file answer

· 12(b): all ∆ defenses must be pleaded in the answer – unless ∆ makes them in motion first

· (2)-(5): lack of PJ; improper venue; insufficient process; insufficient service of process

· If ∆ makes 12(b) motion before answer – forever waives all of these not in motion

· If no 12(b) motion - ∆ forever waives all of these not in answer
· (6)&(7): failure to state a claim; failure to join a party under R19

· ∆ can make these defenses in any pleading, by motion for JoP, or at trial on merits

· Don’t have to be bring with any 12(b) filed before answer – can be made any time

· (1): lack of subject matter jurisdiction

· Any party or the court (sua sponte) may move to dismiss on 12(b)(1) at any time

· 12(c): motion for judgment on the pleadings – can move for judgment once pleadings are closed

· If any evidence creeps in to 12(c) or 12(b)(6) motion – it converts to R56 summary judg.

· 12(e): if a pleading is too vague or ambiguous to respond to – move for more definite statement

· 13(a): compulsory counterclaims

· 13(b): permissive counterclaims

· 15(a): amending pleadings – some amendments of right and others “with leave of the court”

· ∏ can amend as a right any time before answer is filed

· Judge will usually allow most other amendments – “freely when justice so requires”
· Discovery
· Private Discovery – parties basically allowed to investigate anything on their own
· Must have some private discovery if claiming fraud – FRCP 9(b)

· Some limits – can’t talk to parties related to dispute about dispute without lawyer’s perm.

· Unilateral Discovery – some stuff you have to voluntarily turn over without being asked

· Duty to disclose under FRCP 26(a)(1) – names and addresses, important documents, etc.

· Disclosure of expert witnesses under 26(a)(2)
· Adversarial Discovery – parties may request relevant information from adversaries

· What’s relevant? – information admissible as evidence or that may lead to admissible ev.

· May submit written interrogatories to adversary – he must answer – R33

· May take depositions
· R30 & R31 give rules for taking depositions

· R32 covers how depositions may be used in court

· R30(d) – motion to terminate or limit an examination – if adversary goes too far

· Any time adversary abuses discovery – may file for 26(c) protective order

· Adversary may counter with 37(a) motion to compel discovery
· If 37(a) granted and still no cooperation – may move for 37(b) – contempt

· Privileges – attorney-client communications and attorney work product not discoverable

· Summary Judgment – FRCP 56
· Pre-trial motion after discovery that will prevent it from going to trial

· 56(c): judge may look at pleadings, depositions, interrogatories, admissions on file, affidavits
· Considers all evidence collected during discovery – as opposed to 12(c) and 12(b)(6)

· Depositions and affidavits can serve as proxies for testimony that will be given

· If all reasonable inferences based on the facts fall on one side – that party entitled to sum. judg.

· Burden of production for Rule 56 motion

· Initially on moving party – only when he satisfies it does it shift to non-moving party

· Celotex – moving ∏ met burden by just pointing out ∆’s deficiency

· Prior Adjudication – preclusive effect of prior adjud – want: finality, judicial economy, efficiency
· Res Judicata – a judgment has been made – claim preclusion

· “Bar” – losing party cannot bring again; “Merger” – winning party cannot bring again

· “with prejudice” – issue decided on merits and precluded; if not specified – R41 tells you

· Collateral Estoppel – a fact has been established – issue preclusion

· Any facts necessarily found in prior litigation can not be re-litigated

· Issue has to either be explicitly decided or would have to be inferred from judgment

