M&A
Reasons: better management, economies of scale/scope, synergies, response to industry consolidation, secrets, market share, diversification, new technology.
I. Forms of acquisition: 


1. Proxy fights



-expensive, the least used

-doesn’t need to own a lot of shares
-more likely when wide distribution of shraes

-incumbents fight with corp money, dissidents only get if they win

2. Asset purchase

-consideration not paid to SHs but to corp itself, target has its own liabilities.

-only need target SH approval if for all or substantially all of assets

-DE 271-unclear definition
-Case law: quantitatively vital to operation of the corp and out of the ordinary, substantially affects existence and purpose of the corp (Signal Cos)

-rare

-board can abandon at any time even with SH approval


-no change in docs, usually B dissolves



-A corp SHs don’t vote



-B corp SHs get cash no shares in survivor



-A corp can decide not to take on B liabilities


b. Stock for assets



-same outcome as statutory merger



-DE doesn’t give A SH vote, but MBCA does if diluted more than 1/6


3. Stock Purchase



-consideration paid directly to B SHs



-A becomes parent of sub



-if A wants to merge, just simple board resolution




a. Cash for Stock




b. Stock for Stock




-neither A or B SH get to vote





-B SH can individually decide whether to accept





-NYSe requires A SH vote if 20% of A stock offered

-DE 203 doesn’t allow second stage cash out statutory merger after stock acquisition if some SH don’t sell into the offer

c. Two stage stock


-A drops down another sub and merges with the target sub





-minority target sub SHs get cash or debt securities





-A SHs have no voting rights or appraisal

-do this if worried about competing bids, first get tenders with bd approval

3. Direct share purchase

a. private buying

b. tender offer

c. open market

4. statutory merger
-Long form (DE 251)

1. usually need approval of SH of A and B, unless

i. docs don’t change and new shares don’t exceed by 20% of hold shares (but target SH still vote) or

ii. Short form (DE 253): 90%, no vote (except parent SHs when sub survives)

-Types:


a. consolidation-form third corp that both go into and survives

b. 2 party merger-B merges into A, SHs of B get cash or stock, A survives

c. triangular- acquirer creates sub, acquirer transfers cash to sub, paid to T’s SHs, with result that T is merged into P. Diff: get cash out.


-Sh of parent don’t vote


-Good: isolate liabilities, flexibility, labor issues
d. reverse triangular- T survives instead of acquirer.

i. why? goodwill, current corporate name, licenses, gov’t approvals
II. Deal docs and procedure

1. Management needs to advise bd whether good idea or not, ask bd for permission if yes


2. need financial statements, due diligence, confidential problems (authorized by bd)


3. Confidentiality agreement-agree not to use in other ways

-if some buyers agree, other doesn’t, court will credit board’s argument that it needs to control the process


4. Standstill agreement-doesn’t allow to stop negotiating and go for tender offer, use before even look at info


5. Letter of intent


-start process of getting regulatory approval


-can be agreement on basic terms (payment, conditions for closing)


-or (moral) obligation to bargain in good faith



-United Acquisitions v Banque Paribas: issue of fact whether need final agreement, here not enforceable



-Factors: explicit statements, accepted partial performenace, nothing left to negotiated, whether too complex to leave out of formal finished agreement



-Arnold Palmer: issue of fact; Nestle-enforceable


6. Agreement: 



a. Economic deal



-private deals more flexible, can have earn out and deferred comp provisions



b. Reps and warranties




i. Rep: statement of fact that other party can reasonably rely on




-more important in private deals since less publicly known/confirm diligence

-in private deals, can give buyer a remedy if unknown liability appears after deal is closed





A. Disclosure schedule: exceptions to reps






-knowledge qualifier





B. Financial condition-bring down from audited financials





C. Ownership of property





D. Contracts





E. Covenants-nothing will change





a. pre-closing covenants: s/h approval, financing issues, regulatory and anti-trust approval, guarantee seller won’t change the way he runs business






-no shop clause (broader-no talk-won’t discuss)

-PE deals use “go shop:” breakup fee less than half than by no shop. At least pays for diligence.






b. post closing covenants







-indemnify dirs and officers







-private: non-compete clauses




ii. Warranty: enforceable clause of promise with negotiated effect (termination, indemnification, etc.)



-Must be true as of date of signing



-Can only sue if material



-Seller always reps, buyer only in stock deal (does rep that have cash, legally able)



-can set incentives instead of detailed standards


c. closing conditions 



-r/w true to certain level of materiality




-aggregate materiality: have to close unless material in aggregate




-complied with pre-closing covenants




-business specific issues: key employees, can allocate or eliminate the risk



d. termination rights




- Before, required PE firm to go ahead w/out yet finding financing, now reverse termination fee-if PE can’t raise financing, pay the target a limited amount.



e. indemnification

f. Best efforts clause-efforts of party to merger, used when getting gov’t approval needed

-US Airways: to enforce, need to show bad faith, dragged feet to alarming degree, hard to win

g. Pricing: public deals have to wait 5 weeks, stock deals-3 months, in regulatory deal: a year, so need caps, collars, and walk away rights.


h. knowledge qualifiers: 



i. private-have to prove he knew about it if have one of these




-if not in the deal, seller has to indemnify him




ii. public-these don’t make much of a difference



j. Material adverse change (MAC) and material adverse effect (MAE)



-“is or is reasonably likely to be materially adverse”



-very high standard, courts construe narrowly, don’t allow you to not close b/c of this



-if cyclical business, or one-time problem, long-term acquirer has to take it (Tyson v IBP)




-needs to be a prob of durational significance to be a MAE




-ok if within range of estimate/fair/historical earnings




-exceptions to MAC: macroeconomic changes or to industry generally

III. Disclosure

A. From whom to Whom?

i. SH of target, and all investors

All investors-Williams Act: duty owed by issuer corp and controlling persons of issuer

To SH: owed by directors and controlling persons (only duty possible under state law)

B. Federal disclosure


a. 5% stock purchase: Williams Act Section 13d: need to file Schedule 13D w/in 10 days:

-who you are, where did you get money, plans for co, control intent, how many shares, share voting agreements




-Schedule 13E if going private through issuer, even if parent has control



b. if start tender offer (not defined), have to file 14d, similar to above (Section 14)


c. Proxy fight: who you are, background and experience (cite?)



d. Rumors/negotiation:

i. Case law: Basic v Levinson—denial of merger negotiations, then board endorsed offer—if material (total mix of affecting vote-but unclear in context), reliance presumed





-Fact inquiry not bright line: Rejects agreement in principle requirement





-Public won’t be overwhelmed





-Accuracy, not confidentiality




ii. SEC and NYSE now also require material disclosure, better to say no comment



e. Receipt of tender offer: duty to speak from 14e2 requiring board op on whether to accept within 10 days (schedule 14e9)




-Item 7 requires disclosure of negotiations




Marathon: if no agreement in principle, if would endanger negotiations, no




-Unclear if followed post-Basic




Piper v Chris-Craft: defeated tender offerors don’t have claim alts misleading statements




Schreiber v Burlington Northern: no nondisclosure or misrep/deception so no claim even tho changed first offer to second with sweet mgmt deal



C. State law


-need fiduciary duty for court enforcement


Weinberger: parent SH saw good deal to merge up to $24, but only proposed up to $21



-fid duty (to SH of sub as well as parent) of disclosure, here didn’t provide study, not entirely fair



-important facts: board had one week to consider, ibank had 3 days to prepare fairness op, didn’t know about study.



-Fairness about dollar amount and process, here no disclosure of report
IV. Court review of board action

-to invalidated or to impose liability

A. BJR


-P to avoid dismissal needs to show solely entrenchment motive (even if some bad motive, ok)

-when no conflict of interest, need to show breach of duty “PF evidence”


1. Trueblood: corp needs money, P offers but wants control, board turns to X



-since independent, BJR



-presumed that dirs are disinterested, independent, properly informed, and good faith




-To win, either reverse presumption, or show completely irrational decision



-2. Van Gorkam: arms length merger, didn’t look at price or reasons





-Gross neg—no due care

a. led to fairness ops, D&O insurance hike, 102b7 solution-exculpation for due care but not for loyalty

b. Need fiduciary out

c. Board needs to affirmatively recommend. Then DE 251 amended to allow SH vote without recommendation (????)
B. Entire fairness (interested)
a. price (market priced at $20, offer for $30, even if bd rejected b/c value of $50, P wins) b. process (both shown in Weinberger) –dirs need to be more persuasive then Ps

-Need to replicate arms length negotiation to get BJR



--negotiation committee of ind dirs of sub and/or maj of min SH


-Rosenblatt: maj SH merger, had above stuff—allowed

-Still entire fairness, but burden shift to P (lose the presumption)



After Rosenblatt, split whether accept or say shift to BJR


\/


-Kahn  v Lynch: 43% SH, ind comm., threat of hostile tender after rejection of first offer


-Less than maj SH no fid duty without show of actual control



-Accepts Rosenblatt, but committee needs just say no power, here evidence of threat defeats burden shift, back to entire fairness

-with burden shift, now P at trial needs to be more persuasive



c. Exculpation: Emerging Comm: maj SH gave low offer, ind comm. no just say no power




-maj SH fid duty so no 102b7 exculpation

-ind committee connected to maj SH also no, either not ind or served maj interest


-have to show no duty of loyalty violation to get 102b7


d. PE context: CEO wants to be on the buy side: entire fairness possible. Need to discuss with board first. After that, he’s conflicted out; problem: board relies on him.

C. Anti-takeover/ Board defending to keep co independent (Unocal)



1. Poison pill



a. Flip in:

i. Mechanics: board vote (not SH), need authorization for unlimited preferred, issue by dividend, out of the money, trade with shares, trigger event when acquirer buys big share, now no longer redeemable, rights exercised in the money except for acquirer




ii. Effect: huge pressure to join, only way out is to negotiate with or take over bd




Before bd control consequence of getting maj, not prerequisite, need proxy




iii. Solution: tender and proxy at the same time, vote proxies to dismantle pill





-Counter solution: staggered bd, bidder has financing problem

iv. Ruling: There is economic value, corp interests of equal value furthered by pill (Moran)




-Better than other defenses, less structural changed, not bd against SHs (id)

-Doesn’t deprive SH of right to tender (id), but may be diff’t when actual tender offer

-Board discretion not to redeem: need to show they wanted better deal or price


-Intercom: recapitalization, here fair price and all cash, bd can’t be threat


\/


-Time Warner: even fairly priced offer can be threat, justifies pill


\/


Macmillan-structural (frontloaded) or substantive (higher value than apparent to SHs) coercion is threat under unocal

Issue: bd need to show higher value from other acquirer or under present control? Or just say no? No DE case, federal case: allowed.


b. flip over-rights to buy the acquiror’s shares




-Allowed as analogous to anti-dilution/destruction provisions (id)



c. chewable-pill disappears if fully financed, 100% shares, 50% premium offer



d. dead hand (only current bd)-not allowed (/toll brothers)




-voting power distinction among dirs, doesn’t allow them to exercise fid duties




-precludes proxy contest, what moran warned against




-alts blasius, chills SH franchise, need compelling justification



e. slow hand (wait 6 months)-not allowed (quickturn)




-prevents new bd from exercising fid duties on important matter



2. Can oppose bad tender with exclusionary deal (Unocal)



a. DE 160: broad authority to deal in its own stock

-allowed to deal selectively with SHs as long as no COI (from BJR)


b. chance for board COI requires reasonable purpose/ground for believing that danger to corp policy existed b/c of bidder in order to earn BJR



-‘good faith and reasonable investigation’ (informed)


-gatekeeper power/duty, not just passive, to decide if offer in SH’s best interest: inadequate price, unfair timing, illegality (antitrust etc), undue risk of unconsummation



-Threat not just coercion or inadequate value, even lt strategy/fit (Time)

(-But when primary purpose to interfere or impede SH franchise in dir election, need CF before consider reasonableness—Blasius)


c. defense must be reasonable/proportionate in relation to the threat posed

-if preclusive or coercive (forces SH to accept) its disproportionate (Unitrin)

i. poison pill and board-tilted stock repurchase plan disproportionate

 ii. can alter pre-existing plan to avoid SH vote (id)


-if ok, then must be within range of reasonable responses (id), if yes, done.

i. don’t have to give up lt strategy for st profits



 \/

SEC 14d10: tender offer terms have to be equally available to all members of class

D. Board wants to sell to preferred bidder (Revlon)


1. Once agree on deal/co for sale, can’t care about  anything but highest price (id)


-can be active bidding process or changing strategy to breakup/change of control (time) 

-since control still in marketplace, stock for stock not a change of control transaction (id)

-no inevitable breakup, if bd reaction only defensive, mere safety devices, no Revlon (id)


-DE 141a: the board shall manage

\/

Every change of control is revlon, only if always marketplace SH no (QVC)


a. When control of A switches from A SH to B, chal, even if not officially up 4sale

-2 things important: i. did board inform itself, have reasonable decision making process to get highest value; ii. Did board agree contractually to provisions which would prevent board from doing that?


2. selective dealing ok only if advancing SH interests/bidding up price (macmillan)



-can sometimes deal exclusively with one party (barkan)-“no single blueprint”



\/



PE context: 

a. Selective buyers strict: 

i. can’t merge with A and put B in standstill, release all info (Topps)

ii. need to look at strategic buyers in addition to limited PE shop auction, before, (netsmart)




b. Relying on deal protections divided:  

i. allow reliance on go shop and deal protections as opposed to pre-deal auction (topps)





ii. can’t just rely on post-signing fid out and breakup fee (netsmart)



3. but once agree, only price important, can’t chill bidding




a. no lockups/crown jewels/no shop/cancellation fee




b. can’t care about value for note holders, only SH


c. no advantages to bidder bd thinks is better, pursue opp 4 highest $


-once can expect bid, Revlon may begin, need to fight over proposed bidder protections, SH approval not necessarily enough (ryan v Lyondell)

E. Inteference with shareholder franchise (Blasius)



1. Even technically legal action by board invalid if inequitable (chris craft)

2. Inequitable if using proxy rules to keep yourself in power or control (id)




-move up meeting, move to cold and inaccessible area



\/



3. Must show compelling justification (close to EF) to interfere with SH vote (blasius)

-even if bd action in GF and want to stay in office b/c of threat-vital policy differences




-bidder wants to make co insolvent, monetize assets



-approval of employee stock plan (w/ risks) against bidder unocal, not blasius (Aquila/quanta)




-not proportionate to threat posed (employee unrest, even with ind dirs 



\/

4. CJ when primary purpose of bd action to impede SH franchise and SH not given full ability to vote effectively (MM liquid audio)

-not only when dissident would gain control, even diminished influence


-they wanted 2 dirs, and expand, board added its own, preserved control for one year, and negotiated with merger candidate, pushed off SH meeting

5. Interpret debt as allowing bd to approve dissident dirs over board slate when otherwise interfere w/ franchise (san Antonio v amylin)
V. Tender offer regulation

A. Federal (14d1 and rule 14d1-9)


-Offer open for 20 days


-if oversubscribed, pro rata


-All holders rule--if to specified class of SH, to all holders of that class


-Best price rule— price available to everyone, even previous tenderors



Epstein: founders got stock, others got cash—since integral part of offer, subject to best price rule


\/



SEC Rule 13d4: allowed different treatment of executives if when they tender they would have significant tax liability, safe harbor if payment granted for past or future services to be performed by security holder, not based on shares to be tendered, approved by committee, has to be before the tender offer

-Target bd recommends to SH after 10 days on schedule 14b9



a. What is tender offer?



-SEC regs and statute: nothing



-Dickenson: simultaneous purchase from large SHs after market close, secret-it’s a TO




-single integrated project, secure certain amount of shares, premium price, intent of Williams act-quick attempt to control, publicity not required


-Hanson Trust v SCM (2d Cir): rejects above, fact specific inquiry of congressional intent




Facts important here: less risk than Williams-esque, only 6 sophisticated sellers, no publicity, high premium, if P got desired number of shares (to block LBO), had crown jewel option


B. State regulation of tender offer

Need fid duty: only dirs and officers if arms length, if parent, parent too


Lynch v Vickers: parent/sub, Just like 14d9 requires fair price info, unlawful to mislead or omit, same state law duties for fids


Eisenberg: corp for its own preferred—dirs had lots of common, personal and fid COI



-Disclosure no good since coercive and didn’t disclose that just about money


C. Regulation of going private tenders (tender then merger)


-above about entire fairness, here mainly disclosure


-BJR or EF depending on whether parent or 3d party



1. Federal



 a. Soft info can be material (Flynn v Bass Brothers)



-now maj SH didn’t disclose value appraisals of diff’t situations



-weigh aid for SH against harm, what facts, purpose intended for, how relevant, how much subjectivity, how much bias in prep, unique and to what degree, does SH have similar info, reliable




--in Flynn, not reliable and outdated so not required



\/



b. Bespeaks caution-if disclose soft info, will be protected from liability



c. 13e3: fids have to disclose certain info if:




1. ‘transaction’: 

i. repurchase by issuer of its own securities

ii. tender offer by issuer or affiliate

iii. proxy solicitation




2. effect of taking shares out of public market





i. reduce SH to less than 300 persons





ii. allowing co to deregister





iii. causing stock to delist from exchange




3. if 1 and 2, have to disclose schedule 13e3—purposes, effects, alternatives, fairness (if studied)




-under state law, since you’re a fid, presumed unfair unless persuade




4. overrules Flynn, need to disclose soft stuff


d.Must disclose if ‘beneficial owner’:

-Attempt to avoid (CSX v CFI)-total return equity swap, hedge fund with institutions, threat to target to do PE deal where CSX would acquire


-beneficial owner since hedge fund has economic value, can terminate at any time, take voting power, institutions hedge their risk,


-Considered device w purpose or effect of preventing vesting of beneficial ownership, but only SEC can devest shares.



2. Delaware/state law

a. No entire fairness or notice/approval needed if short form (Glassman v unocal)




-only remedy is appraisal/fair price, only more if common law fraud or illegal




b. no entire fairness if voluntary tender to parent (Solomon v cathay)



-no duty for fair price, no EF review





i. only if full material disclosure, no coercion






-from terms of deal, or if threaten to delist (not if required to)



c. Add a and b, can voluntary tender plus short from—no EF




-Siliconix-maj SH, voluntary tender, ind committee, then change term, no premium, condition on maj acceptance, intent to short form--allowed
-form over substance? Purpose to avoid?
-Court rejects: i. if reject tender, SH still owns stock not like merger

ii. DE law has bd need to approve merger but not for tender 

iii. SH can protect themselves by having maj of min not tender




-Pure Resources: allows, but thinks tenders can be more coercive





-to not be coercive, need 3 of 4:






i. subject to majority of minority condition






ii. prompt second step merger at same price






iii. no threats






iv. duty to permit bd to make ind comm., hire advisors, get adequate info

VI. Anti-takeover statutes


A. Once hostile bidder passes threshold, need SH approval to get voting rights


-justification of regulating internal affairs of state corps, don’t regulate the offer itself (not allowed by SCOTUS in CTS v Dynamics)

B. Allows board to consider non-shareholder constituencies (future SH)—not relied on


C. Poison pill validation


D. DE 203: can’t merge with acquirer for 3 years once pass 15% unless

i. get board approval

ii. get from 15% to 85% in one step


Courts: must give bidder meaningful opp for success (no one has done it in 19 years)

iii. approved by 2/3 of disinterested SHs

VII. Protecting the friendly deal
A. Purpose

a. encourage bids

 
b. if non Revlon, discourage competition


i. even if non Revlon, still face unocal scrutiny, similar outcome (phelps/Ace)



ii. but if shopped around before and after, not in response to threat, BJR (IXC)




1. allowed voting agreements, $105 mil breakup fee, stock options


A. Options



a. Break-up fee: 2-3% of total enterprise value; diff btw original and final bid




i. can’t be beyond range of reasonableness (6.3%) alts unocal (Phelps v Dodge)



b. Lock-up stock option: can buy certain % of target at original price




i. can impede future action by victor esp. if largest SH-may require standstill




ii. like breakup fee but get more $




iii. if too big, can be breach of fid duty



c. Crown jewels-if below FMV, may be breach of fid duty, not usually done


d. No talk




i. must have fid out even w/out clear counsel (Ace v Capital Re)





1. interpret unclear clauses to allow gf negotiation even here (id)





2. also had breakup fee and voting agreement in addition to no talk

ii. can’t preclude a bd being fully informed/willful blindness (phelps v dodge)



e. Full lock up (permit SH vote even if bd withdraws rec and voting agreement)




-also exclusivity period and termination fee, 2 days to answer




-other side had wanted due diligence w/right to lower offer, only later dropped



-special committee (2 bd members had COI-maj SHs-insolvent so perhaps duty to noteholders (unclear?)



-BJR (due care/fully informed), but COI coercion , not w/in range of reasonableness



- forced min to accept, fails unocal



-to fully lock up/no fid out is unreasonable 




-affirmative obligation to protect min



Dissent: had been shopped, no reason at time to think better deal would come (i.e. removing DD condition)



Later cases distinguish: 

i. voting agreements are structured differently

ii. not an agreement by maj voting power, or

iii. not approved by board

Recent developments in PE:

Risk of LBO: first batch of earnings now has to go to interest payments

Need mgmt, incentivize them by giving piece of equity, but options don’t ay out unless return is achieved, and take cut in base salary.

Exceptions to lack of loss beyond their investment: fraudulent conveyance risk, and equitable subordination (when lend more money when its going down).

Big SH guy probably rolled his stock into the new investment, making it cheaper for PE to invest

Interest rate is most important variable, since principal paid off in exit strategy anyways

All about steady cash flow, to have cash to pay debt
S 


