I. Introduction to the Constitution

a. War of Independence

i. No real governemtn, truly run by loose association of states

b. Articles of Confederation

i. Came into force in 1781

ii. No executive power of any meaning

iii. Unicameracl congress by state appointment

1. No federal interests could develop

2. One state-one vote

iv. No power to raise money

c. Constitution

i. Possibly unconstitutional

1. Passed by rules of constitutional convention, not Articles of Confederation

2. ( Exigency

a. great seasons when persons are justified in exceeding their limited powers. 

ii. Tensions

1. Limited Structure protects rights, or enumeration protects rights?

2. Can republican government work over such a large nation?

3. Should Congress have veto over state laws?

4. Big states v. small states

5. Detail for legislative, but not judicial

6. Will constitution last a long time, or be constantly changed?

7. Relationship between states and fed.

8. Can middling sorts be truted to govern?

9. Relationship with Britain, France

10. What would economy become?

11. How much power should Fed have?

iii. How much should we trust founders?
1. Some intended constitution to change a lot
2. They got parties wrong
3. They distrusted the mob
4. How do we know what they wanted? Lots of internal debates

II. History of the Constitution in American Law and Politics: Marshall Court and Early Republic Years

a. Constitutional Politics outside the court

i. The First Bank

1. Proposed under AofC

2. Proposed during Constitutional Convention

a. Never brought to a vote

3. Does Congress have the power to make a national bank?

a. Yes - Hamilton

i. Government is allowed to do anything that it is not precluded from doing

ii. “necessary” designed to give liberal interpretation

iii. Bank power relates to:

1. Taxation

2. Borrowing money

3. Regulating trade

4. Maintaining armies

5. Regulating property 

b. No - Madison

i. Constitution only grants enumerated powers

ii. Not powers cited by Hamilton

1. Bank will not tax

2. This is not a bill to borrow money

3. All laws necessary and proper does not give unlimited discretion

a. Bank would be both ends and means

iii. Constitution is silent on issue

4. Hamilton Wins, Bank made in 1791

ii. Sedition Act of 1798

1. Opposed by Madison, Jefferson

a. Prohibited by Frist Amendment

b. Atempts at nullification by the states

iii. Election of 1800 – emergence of parties

1. Let to 12th amendment, different tickets for President and VP

2. First peaceful transtion after incumbents elected out of office in history

3. But, lame ducks pass Judiciary Act of 1801 to try to court pack

b. Judicial Review

i. Precedents for Judicial Review

1. No precedent in England

2. Natural law tradition

3. Locke’s Social Compact: people enforce compact through judiciary

4. But, not settled really at tiem of constitutional convention

ii. Stuart v. Laird

1. Held Repeal Act (overturning lame duck court packing) constitutional
2. Court acquiesced to political branches
a. Maybe this means courts must accept political will at beginning of nation, until the can prove their own legitimacy
b. Maybe it means that courts are always influenced by political power
iii. Marbury v. Madison

1. Basis for Judicial review of congressional acts
a. Court decided this even though they did not need to
i. Lacked SMJ
ii. Court is determining its own powers
iii. They could have read Judiary Act to avoid a constitutional problem, but they did not
1. Unlike doctrine of constitutional avoidance today
iv. Also reached other issues they did not need to
1. Executive powers, seperation of pweors, etc.

b. Reasoned out, not based on precedent
c. “it is emphatically within the province of the judiciary to determine what the law is”
2. Weak v. Strong Claim
a. Weak claim: court treats constitution as regular law, declines to give legal effect to laws that are unconstitutional
b. Strong claim: Corut is interpreting the constitution, these interpretations are binding. 
c. Which one is it?
i. Kramer: if it was the strong one, people would have rejected it
3. Reasoning for Judicial Review
a. Written constitution implies judicial review
i. But what if it being written allows non-experts access to constitutional discussion
b. Fovernment of limited powers requires judicial review
i. What makes court proper referee? Why not accountability through political process?
c. Judicial review is a per to fh tenature of judicial power
i. Only gets you narrow, not broad authority
d. Supremacy clause
i. Doesn’t say who interprets the supreme law
e. Judicial oath
i. Others take this too
4. Irony of Marbury
a. Assertion of judicial power in face of a lack of judicial power
i. Court feared that decision in other direction would have made Jefferson order Madison to not comply, making Judicial branch seem completely powerless
c. Political Branches: Decentralised Constitutionalism 

i. Louisiana Purchase

1. Constitutional?
a. No - Jefferson
i. Not an explicit power
ii. Need amendment
b. Yes
i. Power comes form power to make way, sign treaties, and govern territory
2. Upshot: ultimately decided by Leg. and Pres., not courts
a. Exigency won out over formalism as Jefferson relented and agreed even without an amendment
ii. Second Bank

1. Chartered due to War of 1812 and need to finance army
2. Constitutional?
a. Madison opposed it, but acknowledged that repeated political actions showed its constitutionality
i. Decentralized constitutionalism giving finality?

b. Jackson vetoes it in 1932

i. Precedent is not binding until you have acquiescence of people and states

ii. Each branch is to be guided by its own view of the constitution

iii. The general Welfare

1. Early republicans refused finding after Savannah fires 

2. Madison refused money to build roads and canals between states as part of general welfare power

d. Marshall Court and Federalism

i. Judicial Review of State Statutes Settled

1. Martin v. Hunter’s Lessee (1816), Cohens v. Virginia (1821)

a. State attachments, prejudices, jealousies, interest might obstruct the administration of justice

b. Uniformity

c. Judicial power is co-extensive with leg. , should be able to decide everything

d. Article III judges are more impartial due to life tenure

e. States could have a veto

f. States were stripped of power when they gave it to congress, bound by constitution, accepted appellate power over state courts

ii. ; Bank is Constitutional: McCulloch v. Maryland (1819)
1. Holdings

a. Congress has power to create Bank. Bank has power to Tax.

2. Rules

a. If end is legitimate, SCOTUS shall not question the means necessary to achieve it so long as it is really for that purpose.

3. Constitution is from the people

a. Not sovereign states

4. Government is limited in its powers, but supreme within its sphere

a. Based on reason, not text (like Marbury)

b. But, might not limitation of fed. Powers imply an obligation not to conflict with states?

c. Essential Federalism issue:

i. Strong: Federal Powers expand to limits of state powers

ii. Weak: state powers expand to limits of federal powers

5. Textualism v. Dynamism

a. Marshall argues that Constitution is not specific, more dynamic than a statute

b. Losers argue that strict textualism should apply

c. ( Reason does not settle this battle

6. Part of Necessary and Proper powers

a. Let the ends be legitimate

b. Shall not inquire into degree of necessity of bank, that is legislative role. 

7. Is Tax Constitutional?

a. Power to tax is the power to destroy

i. But, states can tax so long as it does not destroy

ii. Issue of discriminatory taxes.

iii. Gibbons v. Ogden (1824)

1. Issue: can a state regulate interstate commerce when Congress is regulating it?

2. McCulloch did not settle the issue of strict construction, broad power of states

3. Taxing and Commerce clause

a. Power to tax is no longer the power to destroy

b. Commerce is intercourse in all its branches

c. Identical actions can come from different powers

4. New York acts must yield to Congress

a. Where there I a conflict between New York and Congress

b. Does not matter whether it is a police power, or a concurrent power

5. Looks to purpose when text Is ambiguous

6. Johnson, Concurrence; states can’t act even when Congress ahs not acted (Dormant Commerce Clause)

iv. Marshall’s Nationalism

1. States are still important

a. Not just people. If just people, majority could have imposed on minority, even if whole state objected

b. States are more important than Marshall said in McCulloch

2. Unanimity

a. Marshall pushed for unanimity

3. Pushed federalism

a. Wanted to expand national government

III. Themes and Methods

a. Judicial Review Questions

i. Judicial Supremacy?

ii. Constitutional supremacy?

iii. What role do other actors play?

iv. Of what?

1. Prior decision of Cout: Stare Decisis

a. Risk elevating court over the text

2. Decision of lower courts

a. Lower on hierarchy

b. But, they might have greater competence on specific issues

3. Congress

a. Does constitution have different levels of deference for different actions of Congress?

i. Implementation provisions

ii. Open ended terms

1. Necessary and proper

2. General welfare

3. Maybe a political judgment

b. Does history deserve deference?

i. What about Dred Scott?

c. Are political decisions unreviewabe?

i. Marbury created an area of unreviewable political decisions.

b. Countermajoritarian Difficulty

i. Unelected SCOTUS overrules the elected Congress, President

ii. Issues

1. What is our theory of democratic legitimacy?

2. Is majoritariansim what we want?

a. Not according to original contitution, fear of the mob

3. Might the judiciary need to protect minorities

4. What if our democratic theory has changed?

5. Institutional competence

a. Cases and controversies might be bad way to decide policy

i. Maybe leg. debates are better, address broader range of issues.

b. Is SCOTUS better suited to figure out what he consequences of decision might be?

i. Leg. has more mebers, more experience, lobbyists

c. Sources and Methods of Constitutional Interpretation

i. Historical

1. Whose intent?

2. What if history is unclear?

a. What about disputes among framers?

i. Bank was ratified by some signers, vetoed by others

3. Interpretive intent

a. Did they have a dynamic interpretive intent?

b. They sealed records for 50 years, what did that mean?

ii. Textual

1. What is textual?

a. Plain meaning?

b. Ordinary?

c. Technical?

iii. Structural

1. Strict construction

iv. Doctrinal

1. Precedent outside of the courts

a. Stuart v. Laird: upholding repeal act because that sort of thing had been done before

2. Pre-constitutional precedent

a. How Marshal derives answer form concepts of sovereignty

v. Ethical

1. What is nation’s ethos?

2. Ethos of today, or framing?

3. What about things left unsaid at time because they were understood?

a. Slavery would die out

vi. Prudential

1. Means-0ends fit, with ends coming from somewhere else

d. McCulloch v. Maryland and the Modalities

i. Text: difference between constitution and statute

ii. Structure

1. Necessary and proper clause and its restrictive nature

iii. Prudential

1. Exigencies of the nation, difficult, hazardous, expensive operation if not bank

2. Must adapt to the crises of human affairs

iv. History

1. Framers

2. History of Bank

a. Pre and post ratification in congress

v. Precedent

1. Incorporation of first bank is precedent

vi. Ethos

1. Large nation needs revenue to be collected and armies moved

IV. Slavery and the Civil War

a. Anti-Slavery Bar tactics

i. Started with ad hoc black freedom cases

ii. Moved to fugitive slave cases

1. ( started more controversy

iii. used existing tools to end slavery

iv. Garrissonain Position

1. Constitution CANNOT be used to end slavery, need an amendment, a change to do that. 

2. Thus, you are constrained by the constitution, can’t do anything

b. Slavery and Commerce: Groves v. Slaughter
i. SCOTUS intrudes into Mississippi, telling it how to interpret its own constitution

ii. McLean

1. Constitution acts upon slaves as persons, not property

a. Thus, they are not commerce

2. Fear of slave traders, and dangers they bring

iii. Taney

1. Slaves are not commerce, States have power to deal with slavery

iv. Baldwin

1. Slaves are items of commerce. Treating slaves as persons would be fatal to the whole system

c. Fugitive Slaves: Prigg v. Pennsylvania

i. Justice Story feels constrained by the constitution, can’t go against the Fugitive Slave Act

1. Garrissonain

ii. Preemptive?

1. Minimal levels of process in Act, can states do more?

a. No. 

b. State power to regulate would be power to destroy

2. Effectively is field preemption

iii. Methodoligies

1. Historical

a. Fugitive Slave clause was necessary fot the passage of constitution

i. But not heavily debated

2. Textual

a. In light of historical purposes – fully effectuate the whole objects of clause in light of history

b. Federal gov. thus has affirmative duty to implement 

3. What if reversed?

a. Constitution is not so clear on the prohibition of self-help, it is only by using history that you get that conclusion. If you start with text, you might reach another conclusion.

iv. Why this decision?

1. Genuinely believe constitution allows slavery

2. Want sot keep country together

v. Effects

1. Broadens federal power

a. To protect slave owners

b. But, South still bothered by this as it seemed to put power in hands of northerners

2. Appeasement that ultimately does not work

vi. Taney, Concurrence

1. No field preemption

2. One way ratchet

a. States can regulate to help slave owners, but not blacks

vii. McLean, Dissent

1. Plea for due process

2. OK for PA to have law adding process

3. “claim” language meant due process

d. Free Blacks – Dred Scott v. Sanford (1857)

i. Like Marbury, decides more than it needs to 

1. Only needed to decide issue of citizenship that gave right to sue in diversity, not whole citizenship

2. Find no jurisdiction but keep going

a. Strikes down Compromise of 1850

b. Could just have ruled res judicate, state court had already decided issue

ii. About being African-American, not a slave

1. Even worse than Prigg

iii. Basis of Claim: Missouri Law

1. But, Scott’s cuased Missouri Supreme Court to change law

iv. Basis of denial: ‘citizenship”

1. Court found that African Americans are not citizens as used in Constitution

2. Could have foudna  more limited citizenship, though

v. Modalities

1. Historical

a. Interpretive intent – meaning when adopted

i. South could not have intended to give blacks rights

b. Language in constitution treats blacks as property, not citizens

c. Deference to legislation by First Congress

i. But, didn’t see this in Marbury

2. Textual

3. Structural

a. Uniform federal naturalization power

b. Privileges and immunities clause is basis for limiting national citizenship to LCD

i. Could there be tow different ideas of state and national citizenship?

4. Precedent

a. Executive branch precedent re passports

b. Congressional legislation

5. Ethical

a. Garissonianism on steroids – white supremacy was so hard wired that it didn’t need to be mentioned in the constitution

6. Prudential

a. Maybe trying to prevent war, continue to appease south

vi. Missouri Compromise Issue

vii. McLean Counterargument

1. States have power to declare property undesireable, and seize as contraband

2. Free blacks are undesireable elements, ike paupers

e. Outfall of Dred Scott

i. Mobilized opposition and moderate opposition

ii. Schsmogenesis  - through engagement parties move further apart instead of drawing toget
her

iii. Decentrlaised discussion of constitution

1. Enven northerners were talking about resistance to judicial authority, made South even more skittish

iv. Lincoln Douglass Debates

1. Lincoln accepts as judicial act, but resisits it as political rule

a. Decentralized

f. SECESSION

i. Constitutional?

1. Precedent: Jefferson Davis: exit of states from AofC is precedent

2. Structural: perpetuity is implied in government

ii. Democratically legitimate?

1. Some put it to a majority vote

2. Some states did it in legislature only

iii. Lincoln takes actions

1. Raises army, sets up blockade before Congressional approval

a. If War, it is not declared

b. Must declare war to interfere with intl ships via blockade

2. Congress approves later

a. Might be okay if Lincoln could not have got everyone together in time to take action

b. But, Court finds these ratifications are not necessary

i. Otherwise President was acting unconstitutionally for a while

3. Suspends Habeus Corpus

a. Congress ratifies, but two years later

i. Also, places more limits on suspension

b. In re Merryman

i. SCOTUS says President does not have this power

ii. Written in section for Congress, not president

iii. Lincoln claims that you should not let all the laws lapse for execution of one

1. Right comes form his obligation to make sure laws are faithfully executed

4. Military Triunals

a. Ex Parte Milligan – can’t use military tribunals to try civilians in Norhtern territory so long as the court are open. 

b. Implications for Reconstruction: couldn’t use military tribunals for freed blacks, where they were actually getting a better deal than in local courts

g. Emancipation

i. Confiscation Acts

1. Started with confiscation of slaves of the rebels

a. Like confiscation of property of enemy

2. But, also confiscated property of possibly loyal persons

ii. Emancipatoin Declaration

1. Confiscated property from all, even the loyal

2. Only in enemy territory, so obviously not to be used for military purposes

h. Legal Tender

i. Hepburn: concern by former executive branch official that exigency based arguments during war were a little scary

1. U.S. issued demand notes, and made greenbacks legal tender, even for pre-existing debts during war

2. ( Congress lacked the power to do this
a. Limits of McCulloch’s implied powers approach

b. Spirit of the Contracts Clause

c. Fifth Amendment

i. Just compensation

ii. Due process

3. Dissent: Wartime exigency

ii. Knox v. Lee

1. Reverses Hepburn, Exigency wins

a. Broader reading of Congressional Power than existed in McCulloch
2. Debatable claim of Congressional power that ends up going mainstream

V. Reconstruction to WWI

i. 13th Amendment

1. Passed to end slavery in North, quell doubts about Congressional power to enforce Emanciaption Proclamation

2. Issues

a. Was it a taking without compensation?

ii. 14th Amendment

1. Why the 14th?

a. Unclear if 13th gave them powr to reconstruct

2. Congress used power to determine qualifications of its own members to require ratification of 14th Amendment, this kept out Democrats, allowing for ratification

3. Legitimacy

a. Southern States left, forfeited representation in Congress \

b. Doesn’t explain consent to 13th amendment or Lincoln’s assertion that they had no right in the first place to leave the Union

c. South gov’ts no longer republican b/c majority of free males was denied right to participate.  Congress had no duty to respect nonrepublican gov’ts...

d. Southern states were in grasp of war until they accepted North’s demands and therefore victor got the spoils.  It could count them for 13th amendment purposes and then change mind to gain whatever political advantage it wanted.  14th is act of political and military power.

e. 14th amendment is so central to Nation’s sense of itself and it guarantees of justice, civil rights and liberties that it must be accepted as legitimate.

f. By end of 1870s, so many people accepted 14th amendment that no further explanation of legitimacy is needed.

4. Illegitimacy

a. Would ERA have been an Article V amendment if Congress had threatened to withhold federal funding?

b. What about Article V – No State, without its consent, shall be deprived of its equal Suffrage in the Senate

iii. Slaughter house Cases

1. 13th and 14th Amendments do not apply to economic free labor rights

a. Civil war was about Race, not state’s rights

2. Difference between state and national citizenship

a. Constitution protects only national privileges, more limited than state privileges

3. Effect: federal substantive rights basically don’t exist, have to go to states which effectively destroys hope sof blacks in south

4. Modalities

a. Historical context and text

i. As in Dred Scott, enforces underlying deal that related to a particular set of historical circumstances

ii. What was the historical meaning?

1. End slavery, or embrace free labor?

2. End race discrimination, or class legislation?

3. Return to antebellum order, or create new federalism?

a. Are fundamental rights protected at federal and not state level now?

b. Will the fed supervise states?

iii. ( important reversal from founding where the fed was the dangerous element, states were more protective

b. Gender and work: Bradwell v. Illinois

i. 14th Amendment privileges and immunities does not protect right to practice law for women

ii. Methodoligies

1. Survey of existing state law

2. Attitude toward change on ground is not positive

3. Structural: 14th amendment says “male” 

c. Gender and the vote: Minor v. Happersett

i. 14th Amendment does not protect a woman’s right to vote

ii. Women (white, at elast) are undoubtedly citizens, so not same argument as in Dred Scott

iii. Servitude

1. Gender inequality could be seen as a previous condition of servitude, but court did not see it this way.

d. Cruikshank and Reese

i. Congress lacks power to enact federal protection against state interference with blacks’ rights

ii. Effectively ends reconstruction, strips blacks’ of their civil rights.

e. High point, with a catch: Strauder v. West Virginia

i. Race and Equal Protection

1. You have the right to not have members of your race categorically excluded from a jury pool

a. Singling out blacks is like a brand of slavery

2. But, still fine to keep blacks off with literacy, education, etc. even if this means that effectively there will be no black people

3. Protects only political rights

a. Does not address social rights

ii. Paternalism

1. Balck people just can’t look after themselves

iii. Dissent

1. Equal protection can’t extend to juries because women are categorically excluded form jury service

2. 14th Amendment equal protection only applies to civil rights, not political rights or social rights and duties

iv. Why jury service?

1. Beyond traditional scope of civil rights

2. Might be that it is needed to enforce other civil rights, right to vote, to sue

f. The Civil Rights Cases

i. Civil Rights Act of 1875

1. Aimed at “accommodations, advantages, facilities ..” 

2. But really, lynching

ii. Civil Rights Cases

1. Under 14th Amendment Congress can only correct, so must wait for state action

a. Not direct and primary action

2. Civil Rights Act of 1875 is unconstitutional under 14th Amendment because it does not require state action

a. Private individuals can’t destroy rights without help form the state

b. There is an inherent difference between state action and state inaction

3. Not made subject to 13th because refusing to serve is a civil injury, not a badge of slavery

a. Under 13th Amendment, Congress can pass laws that are direct and primary

b. Blacks must cease to be the “special favorites” of the law

4. Issue with right to exclude

a. Is not the state acting when it the poplice eject someone for trespassing on private land?

g. 13th, 14th Amendment recap

i. Civil v. Social v. Political

1. Not used consistently. Aybe court is just trying to respond to what it sees on the ground by bending words to reach the outcome they wanted.

ii. Questions to ask about cases

1. What kind of textual approach?

a. Is text broad or limiting?

b. Why not be precise about civil, political, social?

2. Historical approach?

a. General approach, amendments have to do with federalism

b. Specific approach, what was the intent re school segregation?

3. Structural

a. Could look at enforcment powers through Art. 1 § 8, limitng them

b. Appropriate legislation understood through necessary and proper

4. Ethical

a. Is white supremacy part of the moral background?

5. Prudential

a. Is racism something the law should try to change? Whoudl worsening conditions be a reason to intervene?

h. Separate but Equal: Plessy v. Ferguson

i. Plaintiffs viewpoint

1. Chose light skinned person to point out power to determining racial identity

ii. Due process issues

1. Porter decides where you sit

2. Not recourse, no way to rectify

iii. Brown Majority 

1. rejects the badge of slavery argument, 13th Amendment

a. Segregation does to imply inferiority of one race

b. Blacks choose to put that construction on it

2. Constitution protects civil adn political, not social

a. This is a social right

3. History

a. Framers accepted segregation

4. Ethics

a. White’s will stay morally superior by sticking to the constitution

5. Prudential

a. Government can’t change social issues through legislation

iv. Harlan Dissent

1. 13th amendment removed race line, we became colorblind

a. this rule is obviously to keep blacks out of whit ecars

2. History

a. Amendments were meant to erase the previous regime, color-blind

3. Ethics

a. The white race hurts its moral position themore it tries to use the law to maintain superiority

4. Prudential

a. This sows the seeds of racial hatred

b. The fates of whites and blacks are intertwined

v. Implications for future

1. Harlan says we all agree Chinese are not to be citizens

i. Continuing servitude

i. Court struck down surety system in Alabama, that allowed  awhite man to buy the labor of a back convict U.S. v. Reynolds (1914)

1. Forcing convict to work under constant threat of another arrest and imprisonment is involuntary servitude

ii. Court ignored racial aspect of peonage in Bailey v. Alabama (1911)

j. Chinese Exclusion Cases

i. Ho Ah Kow v. Nunan (1879)

1. General ordinance that only operates on one race or class can be understood to have the intent of being made to target that class

ii. Yick Wo v. Hopkins (1886)

1. Law neutral on face but applied in discriminatory fashion can be challenged under equal protection. 

2. Intentional application in discriminatory fashion. 

iii. Chinese Exclusion Act 

1. No question about whether it is constitutional to exclude aliens on the basis of race

iv. Chae Chan Ping v. U.S. 1889

1. US does have the right to pass legislation abrogating right that was in US-China treaty

a. Last in time rule

2. Source of Power to regulate immigration

a. War

b. Treaty

c. Naturalization

d. ( Really an implied power

i. must be able to act as other sovereigns

k. Insular Cases: Downes v. Bidwell (1901)

i. Does Constitution apply to the territories?

1. Dred Scott semmed to prohibit creation of colonies to which the constitution does not apply

2. Brown (majority) says there are part sof constitution atat go to the very power of Congress to act at all, regardless of place, and those that only operate in the states

a. Need not fear Congress usurping their natural rights in territories. 

i. People of US would rebuke them 

b. Artificial rights: citizenship, suffrage 

3. Ultimately, Porto Rico is foreign to the US ina  domestic sense, o imports can be taxed

ii. Issue of American empire

1. Cites to Marshall’s concept of the developing American Empire

2. But, probably didn’t mean territories that would never become states

iii. Harlan and racism, again

1. Whether a race will assimilate should determine if we acquire the territory

l. Substantive Due Process: Lochner v. New York
i. Popular constitutional politics of the time

1. Jacksonian egalitarianism, class legislation

a. Shouldn’t burden one class with legislation, then you are at mercy of popular majorities

b. Can’t have industry specific legislation

c. But, hard to justify overbroad legislation as a valid exercise of police power

2. Constitutional liberals versus progressives

a. Loose alliance interested in legislation of rsocial change

i. Farm groups

ii. Industrial workers

iii. Urban consumers

b. Concerned about corruption, concentration of wealth

c. Belief in science, experts

ii. Pre-Lochner cases 

1. Tended to strike economic regulations

a. Illegal to require payment in cash, not vouchers

b. Illegal to prohibit manufacture of cigars in tenements

iii. Lochner v. New York: finding a substantive right not in the constitution
1. Issue: hours regulations of bakers in New York

2. Basis for invalidating law: 

a. Vilates freedom to contract

3. Porpositions required for Lochner to stand

a. 14th Amendment protects liberty even form legislation that is procedurally sound

b. right to sell or purchase labor is protected by 14th

i. free labor ideology

c. right to demand or agree to hours of labor is part of this

i. issue of being constrained by market power

d. state can limit these freedoms for only limited reasons

i. health leg. okay

1. police power was understood to include health regulations

ii. Labor laws NOT okay

1. Except for inherently dangerous jobs

2. Or, women, other wards of the state

e. This statute is NOT a health law

i. According to Court

ii. Legislators tried to sell it as such

iii. Must have direct relation and substantial effect upon helath of employee or public
4. Harlan, Dissent

a. At least room for debate about health issues

i. Based on Social Science, expert testimony
5. Holmes, Dissent
a. This imposes a certain economic view on the nation

b. Reasonable minds could see it as a health statutes

m. Commerce Power

i. State of Commerce Clause cases up to this point

1. Permitted subject of regulation

a. Articles in interstate commerce

i. Not articles that had come to rest

ii. Not articles that were destined for interstate commerce but had not yet entered it

b. Instrumentalities of interstate commerce: waterways, railroads. 

2. Permitted Purposes

a. Regulation of Commerce

i. Prevent substance that might harm other goods, prevent states from refusing goods in interstate commerce

b. Not, to do something reserved to states

ii. Lottery Cases: Champion v. Ames (1903)

1. Are lottery Tickets articles of commerce?

a. Congress can regulate the interstate movement of lottery tickets to protect against the pestilence of lotteries

b. Issue with morality beign the actual purpose, not the regulation of commerce

i. Isn’t this a stae police power?

2. Dissent: lottery tickets are not articles of commerce because they ar just pieces of paper memorializing contracts

a. But, this causes problems with interstate trade in services

iii. Hammer v. Dagenhart (1918)

1. Statute barred shipment of goods made with child labor for 30 dyas after creation

2. Congress is barred from prohibiting ordinary commodities, of themselves harmless

a. Congress may have ceded that product are not-harmfull by limiting shipment for only 30 days

b. Cf. Bunting – can’t reject legislation because it does not go to full extent of purpose

3. Difference form Champion: there had to use interstate commerce to accomplishsh bad thing. Here, bad thing has happened before it gets to interstate commerce. 

4. No power in Congress to require states to exercise police power to prevent unfair competition

5. Purpose is to regulate the age of labor, not to regulate interstate commerce

6. Homes, Dissent

a. If Congress has power, commerce, fact that there are incidental effects does not affect legitimacy of law

b. Once states seek to pass godds to another stae,they must contend with the feds

n. Taxing and Spending: the General Welfare Clasue

i. Taxing: Bailey v. Drexel Furniture 

1. Tax on manufacturers who used child labor was a so-called tax, designed to prevent practice, not collect revenue

2. But, Conges can pass tax for collection of revenue with incidental motive of discouraging practice. 

3. Tax passed right after Hammer v. Dagenhart, so easy to tell primary and incidenta purposes here, but not always

4. Does size of tax matter?

a. McCray v. US – size is not relevant, political remedy

i. Court agreed with reasoning behind tax on yellow margarine

5. Only an issue when another power is not being used

o. Spending: US. V. Butler

i. Power of taxing and spending for general welfare is substative and ony limited by general welfare requirement, must have a general purpose

1. Hamiltonian view

2. Madisonain view: spending pweor must coexist with an enumerated power

p. WWI and Constitution

i. Increase in Congressional action giving president power to manage economy

ii. Court upheld limitations on free speech- Espionage Act

iii. Balcks migrated to noth

1. Gave Southern blacks greater bargaining power

iv. Returning black servicemen wanted more rights

q. Progressivism and Progressive Era Constitutional Amendments

i. 17th Amendment – Direct election of senators

1. weakend stte’s power to protect themselves from encroaching gederalism

ii. 16th Amendment: federal income tax

iii. 18th Amendment; Prohibition

iv. 19th Amendment: Women’s vote

r. Fourteenth Amendment in the Inter-War Years

i. Meyer v. Nebraska: anti_german: parents have a right to engage person to teach them foreign langauges

ii. Pierce v. Society of Sisters – anti-Catholic: state can’t prohibit private schools

iii. Buck v. Bell: no substantive right to reproduction when three generations of imbeciles

1. But, Skinner v. Oklahomoa invalidated sterilization for crimes

iv. ( economic and personal interests are not discrete areas

s. Fourteenth Amendment was used to incorprate the Bill of Rights agiaisnt the states

i. Overturned, gradually, Barron v. Baltimore
VI. Great Depression to the Second Reconstruction

a. New Deals

i. First New Deal

1. Corporatism – competition is the problem

2. Relief effort

ii. Second New Deal

1. Ameliorative

2. Regulate capital, don’t’ restructure it 

b. Early Wins

i. Blaisdell and the Contracts Clause: Public Interest
1. Court upheld debtor relief on emergency basis

a. Emergency does not create power, but sort of looks like it here

2. Historical modality important here: Majority says Framer’s intent should not be controlling (dynamic approach)

a. Dissent: Contracts clasue was in const. specifically to prevent federal influence in state affairs during economic crisis

3. Contracts clause can trump state interests

a. Gov’t can interfere with existing contracts if it has a valid police purpose, and it describes police power broadly enough to include debtor relief, protecting people from foreclosure of their mortgages

b. Can impair contracts when it is in general public interest

4. Reasoning used

a. Is the occasion proper for the exercise of police power – are vital interests of the public at stake?

i. Yes, the emergency is the threat of loss of homes and lands which furnish necessary shelter and means of subsitence.

b. Was the legislation addressed to a legitimate end – not for the mere advantage of particular individuals but for the protection of basic interest of society?

i. Was targeted towards protection of society – helps mortgagors and mortgagees alike in general, since mortgagors would not benefit by widespread foreclosure, since then they would lose a lot of money through the decline in property values and the inability to sell the property.

c. Is the relief provided of a character appropriate to that emergency so that it does not contravene the constitutional contract provision and 5th amendment due process?

i. Extending grace period is tailored to emergency.

d. Is it granted upon reasonable conditions?

i. Conditions upon which grace period is extended are not unreasonable.

ii. Helps both mortgagors and mortgagees

e. Is it temporary in operation and limited to exigency which caused it to arise? 

ii. Nebbia

1. Upheld NY price setting for milk

2. Due Process only requires reasonableness

3. Affected with a public interest

a. But, paying close attention to emergency of the time

b. Something in the public interest if it is subject to control for the public good

c. First Flip: Roosevelt starts to lose: switch to formalism 

i. Gold Clause Case: 

1. Roosevelt wins, but only because sovereign imkunity does not permit a remedy

2. Have to trust to conscience of the president

ii. Retirement clauses are overbroad Railroad Retirement Board v. Alton

1. Compulsory retirement ages are overbraod because they reach to prior employees

2. Substative due process: imposes a liability to pya again for services long since rendered

iii. Schecter Poultry

1. Big Defeat of signature program of the First New Deal

2. Chickens were too local, had already come to rest in the stream of commerce

a. Reliance on indirect v. direct effects

3. Non-delegation issues

iv. U.S. v. Butler

1. Agricultural Adjustment Act tax on processing of excess commodities is rejected because this is a local issue

2. Primary purpose is regulatory

v. Carter Coal

1. Mining is inherently local

a. Sticking to direct/indirect reasoning

2. Court angry at Congress for passing this after Schecter Poultry

vi. Tipaldo

1. Protecting women’s wages isn’t protecting women, makes them worse off by allowing men to underbid

d. Courtpacking

e. Roosevelt gets his way: Switch away from formalism

i. West Coast Hotel: SDP

1. Liberty of contracts does not appear in constitution

a. Goes against Lochner
b. Substantive Due Process liberty is liberty in a social organization 

c. Upheld minimum wage for women

2. Police Power reaches anything concerned with public welfare 

a. So long as reasonable in relation to subject, adopted in interest of community

3. Baseline Shift: government intervention is status quo, not laissez faire

a. If you pay below living wage, government ends up paying for it in welfare benefits, this is just a subsidy for unconscionable employers

4. Did not require legislative findings, took judicial notice of Depression

ii. Carolene Products

1. Substantive due process
2. Rational Basis Review
a. Congress does not need legislative findings (even though they have htem here) for facial challenge
b. Assumption of rational basis
3. Footnote 4: Different levels of Scrutiny
a. Did not take off for a while
b. Bifurcated Review
i. Rationality
1. Economic or ordinary legislation
ii. Heightened
1. Specific rights on the face of the constitution
2. Restrictions on political process
3. Religious, racial minorities
iii. Williamson v. Lee Optical

1. Limited scrutiny of economic regulations

a. No congressional findings necessary

2. Sloppy means end fit is OK

iv. NLRB v. Jones Commerce

1. NLRB upheld

2. Turning point in commerce case law

a. Upheld regulation of labor relations

b. Manufacturing is interstate commerce

v. US v. Darby Commerce

1. Upholds minimum wages for all, even men not in special jobs

2. Race to the bottom rationale

a. Unfair competition

b. Would have upheld eeven if there was not shipment requirement

3. Reducing tenth amendment to a truism

vi. Wickard v. Filburn

1. Consuming your own surplus wheat is interstate commerce

a. Exerts substantial economic effect on interstate commerce

i. End of direct/indirect dichotomy

b. Can aggregate trivial effects to reach needed effect form many people

2. Implications for health care debate: if you can prohibit consumption for economic reasons, can you require consumption for economic reasons?

f. Race and New Deal

i. FDR is anti-hero: legislation was known to exclude blacks

ii. But, relief that does make it down to blacks get their support in the south

iii. High Point: Shelley v. Kraemer: judicial enforcemnt of private restrictive convenants enough to bring in 14th Amendment

iv. Scottsbor Boys trial mobilizes northern support

1. But not to do much 

v. Didi not intervene in primaries until 1944

g. Lasting Effects of the New Deal

i. Broad reading of enumerative owers

1. Reaching into state control

ii. Substantive Due Process no longer effective limit on economic legislation

h. WWII and Aftermath

i. Military Tribunals

1. Ex Parte Quirin

a. Presidential Power to try them by military tirubnal

i. Form Congressional Articles of War and Constitutional Commander in Chief

ii. Use laws of war to distinguish between lawful combatants and unlawful

iii. Citizenship is no defense

b. Right to Jury Trial extends only to common law, to military commissions

ii. Japanese Internment

1. Curfew: Hirabayashi

a. Decision limited to curfew

2. Continuing internment of loyal: Endo

a. No legal authority for continuing internment, so no remedy

i. Ultra vires

b. Can’t have ratification by appropriation

3. Exclusion: Korematsu

a. Frankfurter, majority

i. Issue of war safety, not racial discrimination

1. But racial classifications are subject to heightened scrutiny

ii. Action is properly within the power of the military, out of range of court’s

b. Jackson, Dissent

i. Should not involve courts in decision of military necessity

ii. Don’t hav ecompetence

1. Many decision mad eon classified information

i. Cold War

i. Youngstown Sheet & Tube

1. Undeclared war with Korea makes steel production an issue of national importance

2. Jackson Concurrence

a. Types of Presidential Action

i. Zone 1: Core Powers

1. Express or implied grant of power to President from Congress

ii. Zone 2: Twilight

1. Concurrent authority

iii. Zone 3: Lowest Eb

1. Purely presidential powers

ii. Brown v. Board

1. Questions Asked by Court for reargument

a. What was intent of ratifiers of 14th Amendment re school segregation?

b. If they did not think it would cause immediate desegregation, 

i. Did they think the Court would have power in the future?

ii. Congress would have power in fututre under enforcement powers?

c. If none of the above, does the Court have the power under 14th amendments?

2. Rationale

a. History is at best inconclusive, so can’t use intent, originalism

i. Consider education as it exists today

ii. Segregation is inherently unequal

1. ‘To separate them from others of similar age and qualifications solely because of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone.”

2. Relianc eon social science data

a. But, does not support the dejure/de fact odistinction
3. Issues with Opinion

a. Institutional Competence

b. Legitimacy

c. RElianc eon unelaborated changed circumstances

i. Greater importance of public eduction

ii. Not a fundamental right, but once =gov. gets involved it must be fiar

d. Outcome oriented

e. Unanimity

i. Might have thinner oinion in order to get unanimity

ii. Did not order immediate desegregation to get a vote

f. Preise for reaching issue

g. Length of opinion

h. Signalitng

i. Just for education, or broader appeal?

1. Process of Grant, Vacate Remand for public accommodations signaled that it will be used elsewhere

iii. Brown v. Board II

1. Remedy: with all deliberate speed

iv. Effect of Brown

1. Desegregation actually proceeded at a very slow rate

2. Burden borne by the NAACP fight over fact specific cases

j. Court Retreat

i. Southern Manifesto

1. Signed by most Southern members of Congress

2. Historical argument, unsettling expectations

3. Upsetting peaceful relations (ha!)

4. Will resist with any lawful means

ii. Cooper v. Aaron

1. Little Rock asked for stay of integration order

2. Court said no, relying on Marbury, the SCOTUS is supreme when interpreting the constitution

3. States can’t nullify Brown

4. ( so, Little Rock just closed schools 

5. Court can’t rely on political branches to enforce its rulings

a. Until the Civil Rights Act of 1964

iii. Decentralized Constitutionalism

1. Doesn’t destroy DC, it def shows up later

a. But, we don’t like the result

2. SCOTUS put them selves on the iline when interpreting, and political branches did not back up

a. Shows difficulty of actually cuasing change

b. Court might be admitting this by dealying remedy to Brown II, not giving definite timeline

c. Rely  on very strong claim of judicial supremacy ( Marbury

k. The Second Reconstruction

i. Commerce Powers

ii. Civil Rights Act of 1964

1. Commerce Power

a. Very broad under Wickard v. Filburn
b. Segregation is bad for commerce

c. But, moight not be able to reach the most intrastate elements of segregation

2. Reconstruction power

a. More on point, but earlier cases said that it can’t reach private actors

iii. Heart of Atlanta Motel v. U.S. (1964)

1. Not very difficult, it is obviously in interstate commerce

a. 75% of clientele form out of state

b. near highway

iv. Katzenbach v. McClung Ollie’s Barbecue

1. More of a stretch

a. Artificial restriction of market because discrimination makes blacks eat out less

b. Buy meat from out of state

c. Wickard for small contribution having impact over all

2. Issue of commerce power to achieve social goals

3. Does not require high level of legislative findings

v. Country club snack bar Daniel v. Paul
1. ¾ of food had traveled I n interstate commerce

2. any facility with restaurant is covered in total by law

l. Reconstruction Powers

i. 14th Amendment, sec. 5, 13th amendment sec. 2

ii. Lassiter (1959)

1. Literacy requirement upheld under 14th Amendment

iii. Voting Rights Act of 1965

1.  Some provisions paplied ony to certain states (Southern) using tests, low proportion of black voters

2. South Carolina v. Katzenbach 

a. Congress has remedial powers under 15th Amendment
i. Different form enforcement powers?
b. Upheld 1965 VRA
3. Katzenbach v. Morgan (1966)
a. § 5 of 14th Amendment
b. issue of special exemption for Puerto Rican educated citizens from english literacy voting test
c. not issue of race discrimination
d. one-wsy ratchet footnote
i. Congress can ratchet up, but not down

e. Remedial v. Substantive
i. Remedial
1. Use VRA to remedy non-voting righrs violations of the 14th Amendment
2. Rationality review
ii. Substantive
1. Use VRA to remedy voting violation of 14th amendment
2. Strong Reading: Congressional action in 4(e) is inconsistent with Lassiter, but Court lets them do it anyway
3. Weak reading: Lassiter rejected fiacail, but not as applied hallenge
iv. Jones v. Alfred H. Mayer Co.

1. 13th Amendment allows Congress to bar racial discrimination in buying private property

a. remove all badges and incidents of slavery

b. per 1866 Civil Rights Act

2. RElianc eon 13th Amendment interstign given that some thought ou would also need 14th

a. Needed to get at non-state action

m. Political Branches step back in

i. Schools: Green v. New Kent County (1968)

1. Freedom of Choice created racially identificable schools

2. Court extends beyond Brown

a. Where schools are racially identifiable based on previous segregation, can’t have freedom of choice plan that only furthers this

ii. Marriage: Loving v. Virginia (1967)

1. Avoided issue in 1956 in Naim v. Naim
2. Decided issue, basically, in McLaughlin v. Florida
a. Interracial cohabitation

3. Rationale

a. Strict Scrutiny Standard in Loving
i. State goal is permissible, fit was necessary

b. State goal was white supremacy, so obviously not permissible

c. Anticlassificaiton and antisubordination language

n. Substantive Due Process: Privacy and Contraception

i. Griswold v. Connecticut (1965)

1. Douglas: Right to privacy is a penumbra and emanation

a. Aura of constitutionality in home

i. Then moves to marriage, sex, and contraception

b. Penumbra nd emanations form first amendment

2. Harlan: Substantive Due process

3. Black, Dissent

a. The further you go form text, the more you will have to weigh the public interest

VII. Burger court


The modern verbal formulas:


Strict:  


narrowly tailored

compelling interest


Intermediate:

substantially related

important interest


Rationality review:
rationally related

legitimate interest
a. Strict Scrutinty: Race

i. School Segregation

1. Statutory de jure

a. Statutes expressly adopt segregation

2. Nanstatutory de jure

a. Official intentionally discriminatory actiosn by units of governemtns are at issue

3. De facto

4. Swann (1971)

a. Court recognizes that race-neutral approaches might not work

b. Permissive toward race conscious methods

i. In dicta said quotas might be able to be used by school districts on a voluntary basis

1. ( But, Court backs away from this later

ii. Allowed in district bussing

5. Keyes (1973)

a. Nan-statutory de jure segregation

i. Where intent is proven for a meaningful portion of the school system, burden shift to school district to prove actions for remained of district are nondiscriminatory

b. First set of Dissents in school desegregation

i. Powell argues for getting rid of de fact and de jure distinction

1. Integrated school systems

2. Did not want bussing, substantive due process concerns

6. Milliken (1974)

a. First overruling of a desgregation order

b. Majority: district is proper unit of analysis

i. Can’t have inter-district remedy without inter-district problem

c. Dissent: state is prop[er unit of analysis

ii. Disparate Impact

1. Griggs (1971)

a. Title VII of Civil Rights Act of 1964

b. Business necessity test for discrimination in employment

i. Here, needed high school diploma and intelligence test

ii. But, not demonstrated to be needed for job

c. Intent based standard would perpetuate inequality

2. Palmer v. Thompson (1971)

a. Court refused to see intentional discrimination when it did not integrate public pools for reasons of peace and order

3. Washington v. Davis (1976)

a. Only intentional racial discrimination is subject to strict scrutiny

b. Appears to overturn Griggs

c. Worry that disparate impact theory would invalidate tax, welfare, public services because of the greater percentage of blacks who are poor.

4. Arlington Heights (1977)

a. Discriminatory intent canbe inferred from circumstantial intent

i. Sequence of events

ii. Departure form ordinary procedure

iii. Can discern motive form legislative history

b. Only in rare cases can you infer intent form disparate impact

c. Defense to gov. in mixed motive cases

i. When can prove it would have made same decision anyway

5. Castaneda v. Partida

a. Intentional discrimination can be inferred from statistically significant disparities 

b. Burden on gov. to prove that there is non-disc. Reason

6. Personnel Administrator v. Feeney

a. Presumption that you intent the reasonably foreseeable consequences of your actions does not apply to determination of intent for Equal Protection

b. Because of, not merely in spite of

iii. Affirmative Action

1. Bakke

a. Powell: Strict scrutiny for race-based affirmative action

i. Only compelling interests

1. Remedying previos discrimination

2. Diversity as in Harvard plan

b. Others go of rinemediate, or purely statutory reasoning

b. Intermediate Scrutiny: Gender

i. Stage 1 Ratinality Review with Teeth

1. Reed v. Reed

a. First time striking down a gender classification

b. Easier to have male requirement than check if you have business experience

2. Frontiero

a. Irrebutable presumption for men that spouses are dependant on them

b. Still 2 tier system

ii. Stage 2: 

1. Craig v. Boren: intermediate scrutiny for gender classification

a. Near beer in Oklahoma

b. Substantially related to an important governmental objective

c. Stevens, Marshall wanted sliding scale

i. Only one Equal Protection clause

ii. But, might lead to higher standard for even regular economic regulations

2. Gedulig v. Aiello

a. Company policy need not cover pregnancy

b. Did not see this as gender discrimination

c. Only womend can get pregnant, but not all women do

3. Congress responds with Pregnancy Discrimination Act

iii. Sex in education

1. Vorcheimer v. School District of Philadelphia (1976) (CB 1253):
a. Allowed segregated K-12 on a separate but equal rationale, despite better science facilities in men’s highschool

b. SCOTUS has never revisted

2. Mississippi University of Women v. Hogan

a. Intermediate scrutiny
b. State comes up with compensatory rationale, protecting women from men
i. But, female dominated field, allowed men to audit
c. Issue of underinclusiveness – men were allowed to audit so it undercuts claim that important governmental interest to keep men out of classroom
c. Rationality Review with Bite

i. City of Cleburne v. Cleburne Living Center

1. Does intermediate scrutiny apply to intellectual disability?

a. Court decides no, but rationality review seems to be stronger here

2. Court strikes down non-granting of permit

3. Why not higher scrutiny?

a. Diverse group

b. Other represent their interests

c. Slippery slope

4. Court cites Palmore, strict scrutiny case, for idea that they can’t give effect to private biases.

5. Rationality review is not fatal in fact

d. Due Process and Burger Court

i. Substantive Due Process and Abortion

1. Roe v. Wade

a. History

i. Eisenstadt v. Baird: birth control to unmarried couples

1. Privacy is right to be free from governmental intrusion into matters so fundamentally affecting a person as parenthood

2. But, mostly on equal protection

b. Strict Scrutiny

i. Government interests

1. Maternal health

2. Potential life

c. Holding

i. Can’t limit abortions in first trimester

1. Risk of abortion is equal to risk of live childhood

ii. Can have regulations to protect maternal health for procedures during 2nd trimester

1. Only maternal health is a relevant interest

iii. Can prohibit in 3rd trimester

1. After fetal viability, where interest in potential life kicks in

2. Also have maternal health concerns

3. Modern medical concept

4. **But, noone says that a woman can have a c-section at point of viability and leave child to state, so why is this the relevant point?

a. Yes there is a medical distinction, but why is this the answer?

d. Rationale

i. 14th amendment, 9th amendment privacy

ii. Fundamental right

1. Substantive due process right to privacy

a. Doctor patient privacy

b. Woman’s autonomy

e. Blackmun – by resting decision on medical, medical-legal reasoning you remove the decision from the controversial realm

i. This allows the timeframe to change with changing medical abilities

ii. Resting on medical grounds is good because it is unobjectionable

	
	Maternal health
	Potential Life

	1st trimester (0-12 weeks)

(per Stenberg, 90% of abortions take place in first trimester)
	No (except for generally-applicable regulation of the medical profession)
	No

	2nd trimester (12-24 weeks)

(per Stenberg, about 10% of abortions take place in second trimester)
	Yes (because health risks of abortion are greater than health risks of carrying to term) (but states can only regulate, not proscribe abortion; regulation must be narrowly tailored to maternal health concerns; there must be an exception for life/health of woman)
	No

	3rd trimester (approximately post-viability, which is at 24-28 weeks)


	Yes (see above) 
	Yes (because the fetus is viable outside womb) (states can both regulate and proscribe abortion; there must be an exception for life/health of woman)


2. Post-Roe

a. Constrain right through:

i. Funding

ii. Informed consent/ mandatory reporting

iii. Spousal/father consent

iv. Parental consent

ii. Fundamental Rights and Equal protection

1. Welfare Rights: Dandridge v. Williams
a. Issue of caps making large families not get enough money

b. No one thinks you have a fundamental right to welfare equal to state determined need

c. Equal Protection Issues

i. Is there a suspect classification?

2. Public Education: San Antonio v. Rodriguez

a. Property tax base differences create educational inequalities

b. Education is not a fundamental rights 

i. Not firmly rooted in the text of the constitution

3. Plyler v. Doe

a. Fundamental rights

i. Illegal immigrants do have  aright to education

ii. Maybe difference between no education and bad education

b. Equal Protection

i. Illegal aliens are not a suspect class

4. Abortion Funding: 

a. Maher v. Roe
i. Funding for first trimester abortions

ii. No constitutional right to have state pay for abortion

b. Harris v. McCrae

i. Constitutional for no federal funding for abortions except for life of mother, etc.

e. Federalism in Burger Court

i. Reconstruction powers

1. Oregon v. Mitchell

a. First time since new deal that court struck down statute on federalism grounds

b. If Congress is going to pass a statute that was struck down at thte state level, they must find more evidence to support it

c. Ignored the Equal protection clause issues

d. Answered question on Section 5 powers

i. Congress was operating de novo as a superior and independent factfinder

1. Not just reviewing the conflicting state legislation

2. This factfinding must havefational basis for making regulatory scheme necessary

ii. Tenth Amendment

1. National League of Cities v. usery

a. 10th Amendment means: 

i. there must be some areasleft entirely to states

ii. those areas include at minimum protection of governemtnal functions

2. Garcia v. San Antonio

a. States do not need judicial protection, as in National League of cities, because they are adequately protected by the politicial process, the structure of the constitution

The Present State of the Law

VIII. Contemporary Federalism

a. Taxing and Spending

i. Dole v. South Dakota

1. Replaces U.S. v. Butler
a. Distinction between spending and regulation

b. Court would police whether Congress was regulating by stealth 

2. Congress can place restrictions on states through denial of funding so long as:

a. It is for the general welfare

i. Lots of deference to Congress

b. Unambiguous conditions

c. Related to federal interest in national programs

i. Deferential to Congress as to over/underinclusiveness

d. Not barred by other constitutional provisions

e. Can’t constitute compulsion

b. Commerce

i. U.S. v. Lopez

1. Categories of Commerce Power

a. Channels of Commerce
i. Heart of Atlanta, Darby
b. Instrumentalities of commerce, persons or things
c. Activities with substantial relation to interstate
i. Steel Seizure
ii. McClung, Wickard
2. Gun Free School Zones Act overturned because 
a. it did not involve any economic activity, just criminal law
i. slipperly slope toregualtion of family
b. education is a traditaionally local concern
c. no jurisdictional hook
3. Casebook: spillover effect, coordination problem
a. Commerce power is about regulating issues with spillover effects, coordination problems, race to bottom, that states can’t properly address
ii. Morrison

1. VAWA overturned because no jurisdictional hook, no economic activity
a. Congressional findings were focused on § 5 of 14th Amendment, not commerce powers
iii. Raich v. Gonzalez

1. Controlled substances act and homegrown medical marijuana in CA

2. Marijuana is a fungible commodity, so follows Wickard, not Lopez

a. Thus, opting out of interstate commerce is still commerce

i. Implications for health care debate

3. What about traditional area of state concern?

a. Health – yes

b. Pharmaceuticals – no

4. Scalia and the Necessary and Proper Clause

a. Noneconomic regulation of local activity can be justified if it is part of a more general regulation of interstate commerce

b. Test: are the means chosen reasonably adapted to the attainment of the legitimate end under the commerce power

c. O’Connor: this could incentivize congress to regulate as broadly as it can. 

i. But, political pressure might hold them back.

c. Necessary and Proper Clause

i. U.S. v. Comstock

1. Federal law that allows for involuntary civil commitment of sex offenders if nether his state not state of incarceration want to accept him
2. Breyer’s 5 Considerations
a. Breadth of the Necessary and Proper Clause
b. Modest addition to existing federal regulation
c. Reasonableenss of custodian acting this way
i. Like restrictions on communicable diseases
d. Accounts for state interests
i. Gave right of first refusal to states
e. Link between statute and enumerated power is not too attenuated
i. Civil commitment is related to power to pass laws creating crime he was imprisoned for
d. Health Care Debates
i. Lochner, Holmes dissent: you can’t count on the constitution to save people from stupid legislation, you have to count on the people to save themselves
ii. Thomas More case
1. Health care act is constitutional as
a. Substantial effect on interstate commerce
b. Essential to broad regulatory scheme
c. Incidental to taxing power
iii. Spendign Power: Florida

1. Vinson: 
a. coercion element of South Dakota is effectively unenforceable by courts
b. Given unexpected expansion of federal spending, states are a very junior partner, no federalism limits form other sources can stem the tide
iv. Commerce Power
1. Substantial effect on interstate commerce ( must actions be economic/commercial?

a. Is level of analysis health care or individual making health care decision?

2. Activity v. inactivity
a. Could see Wickard as inactivity – choosing not to enter into interstate commerce
3. Causal links
a. Uninsured affect market when they can’t pay, also just by not participating

4. Slippery Slopes

a. Cars, broccoli, etc.

v. Necessary and Proper

1. Could take Scalia, Raich, approach and say that the individual mandate is part of a larger regulatory scheme and need not be seen itself as economic activity

a. But, could still say inactivity is not same as activity

e. Tenth Amendment

i. Clear Statement Rule: Gregory v. Ashcroft
1. Age Discrimination in Employment Act exemptions do not apply to state court judges

a. Exemption was not clearly worded enough to obviously apply to them

ii. Commandeering

1. New York v. US

a. Requiring states to take title to waste was commandeering the legilature of the states

i. But, you could take title without involving leg. 

ii. Could do it through courts

iii. Also, this was an interstate compact, states actually wanted this

b. Does 10th Amendment prevent Congress from regulating interstate waste in this way?

i. Originalist: AoC were rejected because they required commandeering of state legislatures

1. But, rejected for many other reasons too

ii. Structural: 

1. But, states had opporutnty to be heard, they drafted compact

2. This is an area in which fed can preempt anyway

iii. Supremeacy clause: 

1. Why is this different for courts than for leg?

a. Constitution specifically mentions that state courts shall enforce federal law

2. Printz v. U.S.

a. Brady Act required state Chief Legal Enforcement Officers to conduct background checks for guns until federal regime was set in place

b. Differences from NY v. US

i. Commandeering executive, not leg. 

ii. But, only courts can be commandeered

c. What can still be commandeered?

i. Purely ministerial functions

f. 11th Amendment

i. Georgia v. Chisolm 1793

1. From straight reading of constiution

2. Led to passage of 11th amendment

3. Citizen of one state suing another state

ii. Ex Parte Young

1. Created legal fiction – suing an officer of the state was not the same as suing the state

iii. Seminole

1. Big difference between section 5 and commerce power

2. Allows retrospective injunctive relief, not prospective injunctive relief

iv. Alden v. Maine

1. Same principles apply to state sovereign immunity to suits from their own citizens in their own courts

2. Undercuts Garcia, FLSA

v. ( 11th amendment is not about the text, it is about a larger idea of sovereign immunity

1. doesn’t mean that statutes don’t apply to the states, but it is a sharp limitation of remedy

vi. ( SCOTUS has said 14th trumps 11th

1. does not apply to damages remedies created by statutes pursuant to the 14th Amendment. So, you can sue state governemtn under 14th Amendment cases.

2. 11th does apply where statute is enacted pursuant to commerce power. So, you cant’ sue whenstattue is under commerce power. 

g. Reconstruction Powers

i. § 5 of 14th Amendment

1. History

a. Katzenbach v. McLung

i. Favorite interpretation of academics: Congress can enforce its own vision of 14th amendment, even if in discord with SCOTUS view, so long as being more protective than court of the 14th amendment right

1. One way ratchet

2. So long as you don’t violate anyone else’s rights

3. the fact that the Court’s more expansive view steps on federalism toes does not matter. 
4. Strong Substantive reading

a. But, probably not what court actually meant

ii. Less radical readings

1. Katzenbach not actually in conflict with Lassiter

2. Remedial Reading

a. remedying non-voting-related violations of the Fourteenth Amendment (e.g., discrimination in public services), so there was no disagreement with the Court

b. Jones v. Alfred Mayer Co (1968)

i. 13th Amendment, § 2

ii. broad authorization for Congress to legislate to redress the “badges and incidents” of slavery, which the Court held not to be limited to state action

c. Oregon v. Mitchell  (1970)

i. Congress can’t assume stricter scrutiny applies to age unless the Court has already said so. 
2. City of Boerne v. Flores

a. Court rejects substantive strong theory of Katzenbach

b. Congress can only pass preventative and remedial legislation under § 5 of 14th

i. Not substantive legislation

ii. ( Congruence and Proportionality between injury to be prevented or remedied and the means adopted

1. if this does not exist, legislation is substantive

a. would be decreeing the substance of the 14th Amendment

c. Why is substantive bad?

i. Upset balance by doing something only court is allowed to do

ii. Respect constitution so that it can make gov. operate as intended

iii. Would be violating compromises of framers of amendment. 

1. Upset balance of federalism

iv. If Congress could determine substance of 14th amendment, it would be treating constitution as  a regular law, it would no longer be bound by it

d. What is Congruence and Proportionality?

i. Congruence

1. Congress creates a strict scrutiny standard that applies to general statutes even without a discriminatory intent. 

2. This is a substantive action.

3. Think of it this way:  The lower the level of scrutiny to which the state actor’s conduct would be held by a court, the less likely it is that the state’s action violates the Fourteenth Amendment, and the less likely it is that Congress’ statute will be found “congruent” and therefore permissible under Section 5.  

ii. Proportionality

1. There are no termination dates, geographical restrictions

a. As there were in the VRA

2. But, don’t actually need them

a. So what do you need?

3. U.S. v. Morrison

a. Problem of non-congruence

i. Even though decided before Boerne

ii. Congress created a right against private actors

iii. Went beyond the Civil Rights Cases that only found a right against state actors in the 14th Amendment

4. Other cases

a. when Congress acts pursuant to Section 5, it is allowed to abrogate state sovereign immunity under the Eleventh Amendment -- but not when it acts pursuant to the Commerce Power.

b. Kimmel

i. age discrimination

ii. Court did not find unconstitutional age discrimination, used rationality review

c. Alabama v. Garrett

i. Americns with Disabuilities Act

ii. Unconstitutional

iii. Disability only requires rationality review, identical to Kimmel

d. Nevada v. Hibbs

i. FMLA

ii. Upheld statute under § 5

iii. Gender is at issue for FMLA, but it is facially neutral

1. Women don’t need to take more medical leave.

e. Lane

i. ADA

ii. Access to public facilities

iii. As applied challenge

1. Man in wheelchair had to appear in court, but there was no elevator

iv. Access to courthouse was a fundamental right

1. But should it be free of assistance?

e.
Summary of hot-triggers for congruence from the cases (not exhaustive):

i.
(for equal protection “hooks”):  is the discrimination Congress is trying to remedy or prevent “intentional” (City of Boerne; for Equal Protection, cf. Washington v. Davis, Feeney, etc.)

ii.
does the conduct Congress is trying to remedy or prevent constitute “state action”? (see Civil Rights Cases)

iii.  
(for equal protection cases):  in assessing the constitutionality of the conduct Congress is trying to remedy or protect, was Congress using the right level of scrutiny?  Does the legal standard the statute instructs courts to employ in assessing individual cases line up with the right level of scrutiny? (City of Boerne (1A), Kimel, Garrett)

iv.
(for fundamental rights “hooks”):  is the right fundamental? (Lane)

ii. § 2 of 15th Amendment

1. Northwest Austin Utility v. Holder

a. Voting Rights Act, §5

i. Upheld under Katzenbach v. South Carolina

ii. Seen as good example of proportionality in Boerne
b. Questions it does not reach
i. Do factual findings form initial passage still hold for reauthorization?

ii. Does the 14th Amendment §5f “congruence and proportionality” test apply here or rationality review under Katzenbach v. South Carolina.

IX. Contemporary 14th Amendment Cases

a. Substantive Due Process

i. Abortion

1. Pre-Casey

a. Roe v. Wade: fundamental right to abortion, trimesters, potential life v. Maternal health

b. INtermim

i. State restrictions on aboritno rights through notification, informed consent, waiting periods, etc.

ii. O’Connor prefers undue burden to trimester framework

2. Planned Parenthood v. Casey

a. Fundamental Right

i. Substuantive due process/privacy

1. But no longer tied to medical privacy

2. Right to define one’s own concept of existence

b. Level of Scrutiny

i. Undue Burden

1. Purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus

c. States’ interests
i. Maternal helath and potential life 
d. Temporal framework
i. Viability, not trimesters
	
	State interests:  Maternal health
	Potential life
	Others?

(None that were suggested are accepted:  The Court rejected the power of state to recognize a husband/father’s right to consent)

	Pre-viability (pre-24 weeks)
	Yes (but only if not “undue burden” on the abortion right; must have exception for life/health of woman)
	Yes (but only if not “undue burden” on the abortion right; promoting “informed choice” is a permissible way of protecting potential life; there must be an exception for life/health of woman)
	

	Viability (24 weeks plus)
	Yes (even if “undue burden”; must have life/health exception)
	Yes (even if “undue burden”; must have life/health exception)
	


e. Stare Decisis

i. Claim to be upholding the essential holding of Roe
1. Right to terminate pregnancy before viability
2. But, is this really the essential part of Roe?
3. What about fact that no state interest is sufficiently compelling to permit interference in first trimester
ii. Stare Decisis Factors
1. Workability
a. Roe was unworkable, given the number of cases
b. But, maybe central holding is workable
2. Reliance
3. Would change undermine precedent?
4. Change in facts undermining precedent
f. Legitimacy

i. Court: court loses legitimacy if it decides it was wrong when it previously called the contending sides of the controvery to end their division by accepting common mandate rooted in constitution

3. Partial Birth Abortion

a. Stenberg v. Carhart, Nebraska Act

i. Second trimester abortion

1. When part of fetus enters birthcanal

ii. Issue of whether it is ever justified to not have a health of the mother exception

1. D&X was preferable for helath of woman sometimes

2. Not undue burden case

iii. Statute was overbroad

1. Covered nonpartial birth abortion techniques

b. Gonzales v. Carhart, Federal Act

i. Commerce hook

ii. Partial birth abortion here is delivering part of child outside body of mother

1. Is this just about appearances?

iii. Undue burden

1. Applied to lack of exception for helath of mother

2. But, did not apply this is same situation in Stenberg

iv. Only privacy interest for present self

1. Despite fact that you might regret decision later

v. Implications

1. Only allows for as applied challenge: but, will never be enough time to litigate an actual case

2. Language about post-abortion syndrome

3. Ginsberg thinks language is evidence of hostility to abortion 

