International Law
Final Outline

I. CREATING INTERNATIONAL LAW: WAR CRIMES AND PUNISHMENT

I(A). Looking for Precedents: The Nuremberg War Crimes Trials

I(A)(i). The Foundations
The Nuremberg Charter (October, 1945)
I. Article 6 – crimes within jurisdiction of tribunal: (a)Crimes against the peace (ex. war of aggression); (b)War crimes – violations of the laws or customs of war (ex. deportation to slave labour, killing hostages, devastation not justified by military purposes); (c)Crimes against humanity.

Control Council Law No. 10 (December, 1945) – Articles for rules within occupying Zones of Germany.

I. Article II (like Nuremerg Article 6) – (1)recognize the following acts as crimes: (a)crimes against peace; (b)war crimes; (c)crimes against humanity.

a. (2)deemed to have committed crime under (1) if individual: (a)is principal; (b)is accessory; (c)took consenting part; (d)was connected with plans involving crime’s commission; (e)was member of organization connected with commission of such crime; (f)in reference to crimes against the peace, if defendant held high political, civil, or military position in Axis powers, or held high position in financial, industrial, or economic life of country.

b. (3)punishment may consist of: (a)death; (d)forfeiture of property (vs. only taking away stolen property under Nuremberg); (e)restitution of wrongfully acquired property; (f)deprivation of some or all civil rights.

c. (4)(a)official position of person, does not free him from responsibility for crime, not entitle him to punishment mitigations (like Nuremberg Art. 7); (b)person acting under orders of superior is not free from responsibility, but can have sentence mitigated (like Nuremberg Art. 8).

UN General Assembly Resolutions (1946) – 96(1) – The Crime of Genocide – defined as “the denial of the right of existence of entire human groups” – calls it a “matter of international concern” – seeks to condemn principals and accomplices, private individuals and public officials.

I(A)(ii). The High Command Case – trial found none of defendants guilty of crimes against the peace – guilt for 11 defendants for war crimes and crimes against humanity in counts 2 and 3 of the indictment.

I. US v. von Leeb et al. (Nuremberg – 1948) – Court dismisses objection to tribunal’s existence – a state can enact criminal law and create courts to follow through with those laws – has jurisdiction to hear of violations of international criminal law.

a. Superior Orders – under Control Council Law No. 10 Article II(4)(a&b) – servile compliance with clearly criminal orders cannot be excused unless, perhaps, it can be shown that there was also some immediate fear of disadvantage or punishment for failure to comply (not the case here).
b. Orders – field commander is a soldier, not a lawyer, and cannot be expected to always know whether the orders he is given are criminal – field commander will only be criminally responsible for following or issuing orders if the order was obviously criminal on its face or it can be shown that he knew the order was criminal.
i. Commando Order – Hitler issued order in 1942, directing for the slaughter of “commando” troops (who he claims kill defenseless prisoners) even if they are unarmed (order did not effect treatment of regular enemy prisoners under international laws – Court calls this order criminal on its face.
c. The Unparticipating Party – under Article II(2)(c&d), an officer who stands by while known crime occurs, cannot be freed of guilt since he is still take a “consenting” role and is “connected” with the act.
Restatement §404 – Universal Jurisdiction to Define and Punish Certain Offenses – A state has jurisdiction to define and prescribe punishment for certain offenses recognized by the community of nations as of universal concern, such as piracy, slave trade, attacks on or hijacking of aircraft, genocide, war crimes, and perhaps certain acts of terrorism, even where none of the bases of jurisdiction indicated in § 402 is present.

I(B). Back to Yugoslavia
I(B)(i). A Brief History of the Conflict in Bosnia/Herzegovina – Serbs (from Yugoslavia – Serbia/Montenegro) commit atrocities against Bosnians and Croats (in Bosnia/Herzegovina).

I(B)(ii). The International Community Contemplates War Crimes
Security Council Establishes International Tribunal –

I. Resolution 764 (1992) – all parties to conflict are bound to comply with obligations under international humanitarian law and in particular the Geneva Conventions of 1949.
II. Resolution 808 (1993) – international tribunal “shall” be established for prosecution of persons responsible for serious violations of international humanitarian law committed in territory of former Yugoslavia since 1991 – doesn’t address how tribunal will create jurisdiction or what the legal basis is for its creation.
a. Legal Basis for Tribunal – eventually established under UN Chapter VII – Arts. 39 & 41
b. Court as Subsidiary Organ – under Article 29, but one of a judicial nature.
III. Resolution 827 (May 1993) – determines that the situation constitutes a threat to international peace and security – see an international tribunal as ensuring that violations are halted and effectively redressed – “creates” tribunal in former Yugoslavia for crimes since 1991.
I(B)(iii). Statute of the International Tribunal
I. Article 1 – Competence of the Tribunal – power to prosecute violators of international humanitarian law in Yugoslavia since 1991.

II. Article 2 – SM Jur. – Grave Breaches of Geneva Conventions of 1949 (under Geneva Art. 4 (pg. 998), only protects people in conflict or under occupation of a foreign force, not internal one) – power to prosecute crimes against property or persons under Geneva: (a)willful killing; (b)torture or inhumane treatment; (c)willful causing great suffering or injury; (d)extensive destruction and appropriation of property; (e)compelling prisoner or civilian to serve in forces of hostile power; (f)willfully depriving prisoner or civilian of right to fair trial; (g)unlawful deportation or confinement; (h)taking civilians as hostages.

III. Article 3 – SM Jur. – Violations of the Laws or Customs of War (requires “nexus” to armed conflict, but it need not be international in character, as for Art. 2) – power to prosecute for such violations: (a)employment of poison weapons or others causing unnecessary suffering; (b)wanton destruction; (c)attack of undefended towns; (d)seizure, destruction, or willful damage of religious, charity, educational, artistic institutions; (e)plunder of property.

IV. Article 4 – SM Jur. – Genocide (does not require “nexus” to armed conflict although requires “intent” to wipe out a specific group of people) – includes: (a)killing members of a group; (b)serious bodily or mental harm to group members; (c)deliberately inflicting conditions of life calculated to destroy the group; (d)imposing measures to prevent births; (e)forcibly removing children from the group.

a. (3)punishes: (a)genocide; (b)conspiracy to commit; (c)direct and public incitement to commit it; (d)attempt to commit genocide; (e)complicity in genocide.

V. Article 5 – SM Jur. – Crimes Against Humanity (appeals court in Tadic, says they can be convicted for purely personal reasons, but need to be part of more widespread persecution) – power to prosecute for listed crimes, committed during armed conflict (Tadic says “during” only means that CAH has to be committed when there’s an armed conflict going on, but not necessarily in the actual combat stages – ex. during occupation), whether internal or international, and directed as civilian population: (a)murder; (b)extermination; (c)enslavement; (d)deportation; (e)imprisonment; (f)torture; (g)rape; (h)persecution on political, racial, and religious grounds (appeals court in Tadic says it requires added discriminatory intent beyond what is demanded for general guilt under Art. 5); (i)other inhumane acts.
VI. Article 6 – Personal Jurisdiction – broad grant of jurisdiction over natural persons under statute.

VII. Article 7 – Individual Criminal Responsibility – (1)responsible for crime if you: 1)planned; 2)instigated; 3)ordered; 4)committed; 5)otherwise aided or abetted in: a)planning; b)preparation; c)or execution of crime referred to in Articles 2-5.
a. (3)superior responsible for acts of subordinate if he knew or had reason to know that subordinate was about to commit such acts or if subordinate did so and superior failed to take appropriate measures.

b. (4)following superior orders does not remove responsibility but it can mitigate the punishment.

VIII. Article 9 – Concurrent Jurisdiction – international tribunal has primacy over national courts – may request that national courts defer to it.

IX. Article 10 – non-bis-in-idem – (1)like no double jeopardy (wont be tried in national courts for crimes that the tribunal tried you for) – although, under (2), if tried in national court, can later be tried by tribunal if, under (2)(b) the national court proceedings were not impartial or independent, were designed to shield accused, or case was not diligently prosecuted – under (3), tribunal also considers extent to which penalty imposed by national courts for the same act, by the same person, has already been served.

X. Article 24 – Penalties – (1)no death penalty.

XI. Article 25 – Appellate Proceedings – (1)right of appeal for issues of fact and law.

I(B)(iv). Rape as a War Crime? 
I(C). The International Criminal Tribunal for the Former Yugoslavia
I(C)(i). Tribunal Composition – three organs: 1)judiciary – consists of 11 judges assigned to 2 trial chambers and appeals chamber; 2)Office of the Prosecutor; 3)Registry – headed by Registrar – carries out administrative functions of tribunal (ex. setting up defendants with legal aid).
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I. Prosecutor of ICTY – (Inter. Criminal Tribunal for Yugoslavia) has few checks on power to indict (judge must decide if supporting material makes reasonable case for subject’s guilt), can even appeal an acquittal or sentence considered too lenient – doesn’t engage in plea bargaining and only rarely grants immunity for testimony.

II. Problems: 1)getting victim witnesses to testify – Tribunal has no enforceable subpoena power over residents of independent states – many witnesses reside in state where crimes took place and fears of intimidation or retribution keep them from testifying; 2)risk of isolation – ICTY stands on its own (no sister courts, other than ICTR, for points of reference, and no higher courts to correct errors) – ICJ is similarly isolated, but it doesn’t exercise criminal jurisdiction nor forcibly catch people and sentence them to prison – ICTY needs oversight by outside world to ensure its mission is achieved; 3)political nature of the court – highly dependent on other institutions’ cooperation (state cooperation, UN peacekeeping cooperation to arrest indicted individuals); 4)ICTY as half-historian – tribunal encouraged to document events that lead up to conflict but factual findings do not include views of the states themselves; 5)specter of state sovereignty – violations of international laws that take place in internal conflicts can and are prosecuted meaning that tribunal is no longer just for threats to “international” peace per se.

I(C)(ii). The First Principle Case: Prosecutor v. Tadic (February, 1995) – at all times, state of armed conflict exist in Bosnia – all acts or omissions were grave breaches under Tribunal Arts. 2, 3, 5  that occurred during armed conflict – all prisoners of Omarska camp, and Bosnian Muslims and Croats of Prijedor, were all protected under Geneva Conventions of 1949 – all of accused were required to comply with laws and customs of war, including Geneva 1949.

The Tribunal’s Jurisdiction is Challenged – three claims by defense:

I. Illegal Foundation of the International Tribunal: 1)was there really a threat to the peace justifying invocation of UN Charter Chapter VII as legal basis for creating tribunal; 2)assuming threat existed, was UN SC authorized, with view of restoring peace, to take its own measures rather than following those provided for in UN Charter Articles 41 & 42; 3)how can you justify making a tribunal since it doesn’t figure with the articles listed above?
a. Power of SC to Invoke Chapter VII – Article 39 allows SC to determine threats to peace, breach of peace, or act of aggression and to act on them, but these powers are bounded by a requirement to stay within purposes of UN (Article 24(2)) – the situation here is clearly a “threat to the peace,” even if it is an “internal” vs. an “international” armed conflict (“threat to the peace” includes internal armed conflicts).
b. Establishment of the International Tribunal as a Measure Under Chapter VII – discretion to act under Article 39 determinations is checked by Articles 41 & 42 – tribunal not expressly mentioned as an enforcement mechanism but it matches perfectly the description in Article 41 of “measures not involving the use of force.”
II. Unjustified Primacy of the International Tribunal Over Competent Domestic Courts – primacy established by Tribunal Article 9 – Security Council said to have authority to act for the “community of nations” that give it power – would be travesty to allow state sovereignty to usurp concerns about human rights and other international laws.

III. Lack of Subject-Matter Jurisdiction – claim that jurisdiction of court is only over “international” armed conflicts, not “internal” ones (Tribunal Articles 2, 3, and 5) – Court rejects this, saying that the “nexus requirement” between crimes against humanity and war crimes/crimes against the peace was eliminated as early as the Control Council Law No. 10 Article II(1)(c) (which listed it separately) – now a settled rule that crimes against humanity do not require connection to international armed conflict (doesn’t require connection to any conflict).
Judgment of the Trial Chamber

I. Factual Findings – with collapse of Communism, Serbia (using JNA and political parties) sought to create Serb republic by annexing parts of Croatia and Bosnia/Herz., but this involved getting rid of the Muslims and Croats in Bosnia/Herz. – given smaller manpower, JNA sought help from paramilitary (VRS) forces of Serbs recruited in Montenegro and Serbia – following war with Croatia in effort to get Serbian areas of it, Serb forces are also in Bosnia/Herz. and despite claim of withdrawal from territory, attacks continued by JNA and VRS (paramilitary).
II. Nexus Between the Acts of the Accused and the Armed Conflict – for crime to fall within jurisdiction of tribunal, a sufficient nexus must be established between the alleged offense and the armed conflict which gives rise to the applicability of international humanitarian law (armed conflict can be international or internal in nature, as per jurisdiction ruling of Appellate Division) – not necessary to show: 1)that conflict was occurring at exact time and place of the proscribed acts alleged; 2)nor that the alleged crime takes place during combat (ex. could occur during occupation); 3)crime was a part of a policy or of a practice officially endorsed or tolerated by one of the parties to the conflict; 4)act was in actual furtherance of a policy associated with the conduct of war or in the actual interest of a party to the conflict.
III. Status of Republika Srpska (VRS – Paramilitary) and Protections of Civilians – VRS are not agents of Serbia/Montenegro (because Serb forces withdrew and seem to have broken connection to VRS), therefore there presence in Bosnia/Herz. is not extra-national (can be said to have originated within Bosnia/Herz.), meaning that victims are still protected under Tribunal Article 3 which applies to any situation, but that also means that the accused cannot be guilty under Tribunal Article 2 for “grave breaches” of Geneva Convention since at no time were civilians part of a conflict of which they were not nationals (a requirement to be protected under the Geneva Conventions – Geneva Article 4, pg. 998).
a. Dissent – victims should be protected under Tribunal Article 2 because VRS force was extra-national and conflict was international in character – finds that despite claims of cutting ties to VRS, Serbia still supported them and they should be considered an extra-national Serbian force.
IV. Tribunal Article 3 – Requirements for Article are met because: 1)an armed conflict existed; 2)each victim was protected by provisions, having taken no part in hostilities; 3)offences were committed within context of armed conflict (nexus requirement).
V. Tribunal Article 5 – attribution of individual criminal responsibility for crimes against humanity seems implicit from Appeals Chamber’s jurisdiction decision which said that customary international law dictates that crimes against humanity do not require connection to an “international” armed conflict.
a. Persecution (Article 5(h)) – can crimes against humanity that qualify under different prongs of Article 5 also constitute “persecution” under 5(h) if they are committed with discriminatory intent? Court says no – crimes against humanity already assume a discriminatory nature in carrying them out – persecution offense is a separate one and requires more than just simple discriminatory intent.

VI. Individual Criminal Responsibility Under Tribunal Article 7(1) – Aiding and Abetting – Court finds that aiding and abetting includes all regular forms of assistance but must also include a requisite intent (presence alone is not sufficient) – acts of accused towards crime must be “direct and substantial” although his actual presence is not necessary (ex. just driving people to the woods to be killed when you know what’s going to happen to them).
Judgment of the Appeal Chamber – after all defendant appeals were denied, prosecution cross-appeals on many grounds:
I. Trial Chambers Finding That Victims Were Not “Protected Persons” Under Tribunal Article 2 – “grave breaches” article – claim that victims are “protected persons” under applicable Geneva Conventions – Trial Chamber said that VRS were internal army of B/H once Serbia’s JNA withdrew – Appeals Court looks to Geneva Convention III (pg. 983, on prisoners of war vs. civilians) which says that paramilitary can be regarded as legitimate combatants if they form “part of the armed forces” of a party to the conflict (Geneva III Article 4(A)(1) – pg. 985) or “belong” to a party in the conflict (Geneva III Article 4(A)(2) – pg. 985) and satisfy four other requirements – logical conclusion is that if paramilitary “belong” to another State, even if they sprouted from within the state of conflict, the conflict would still be international in scope and give rise to “grave breaches” of Geneva under Tribunal Article 2 (reasoning is that post-WWII, states should be responsible for the irregular forces they sponsored) – Appeals Court reverses Trial Chamber decision.

II. Trial Chamber’s Finding That Crimes Against Humanity (Tribunal Art. 5) Cannot be Committed for Purely Personal Motives – need to show crimes are related to “widespread or systematic attacks on civilian population,” and need to prove that crimes were related to the attack on a civilian population (armed conflict should be going on, but actual crimes need not have occurred during it) and that accused knew crimes were so related – however Appeals Chamber dismisses need to prove accused’s motive, in order to establish mens rea (therefore could be a crime against humanity even if committed for purely personal reasons).
III. Trial Chamber’s Finding That All Crimes Against Humanity Require a Discriminatory Intent – reading of Tribunal Article 5 makes clear that basic crimes against humanity do not require discriminatory intent and that this is an extra intent element necessary for “persecutions” under Article 5(h) – contrary reading would prevent punishment as crime against humanity, for random and indiscriminate violence intended to spread terror in civilian pop. – factually, crimes against humanity tend to be discriminatory, but legally, they need not be.
IV. Appeal Chamber Jurisdiction to Overturn Acquittals – Tribunal Article 25(2) seems to allow overturning acquittals, but this might be in contravention of non bis in idem (double jeopardy restriction) – is non bis in idem a general principle of law that must be followed, and if so, is Article 25 consistent with it?

I(C)(iv). Security Council Resolution 1534 (2004) Extending Life of ICTY to 2010 – effort to complete all trials by 2010 results in transferring some cases to “competent national jurisdictions” and for any new indictments, seeking only to concentrate on the most senior leaders who are most responsible for the crimes – critically important that ICTY and ICTR help to strengthen competent national judicial systems.

I(C)(v). The Milosevic Trial – not easy to prove “genocide” – requires proof that accused intended to destroy a people or group, not just to kill many of its members (intention is a very subjective matter)

I(D). Toward a Permanent International Criminal Court?
I(D)(i). The International Law Commission
D.M. McRae – Codification and Progressive Development After 40 Years – General Assembly’s creation of International Law Commission under Resolution 174 (1947) was an effort to act under UN Charter Article 13(1)(a) which requires UN to “initiate studies and make recommendations for the purpose of…encouraging the progressive development of international law and its codification.”
Report of the ILC on the Work of its 44th Session (1992) – propositions for future international criminal courts: 1)should be established by Statute in form of treaty that countries agree to; 2)jurisdiction over private parties as distinct from states (in the first phase of operations); 3)jurisdiction over crimes of international character only; 4)shouldn’t have compulsory jurisdiction (where state party to statute is required, ipso facto, to accept court’s jurisdiction); 5)shouldn’t be full-time body – should have legal mechanism that allows it to resprout when needed (at least in its first phase); 6)must guarantee due process, independence, and impartiality in procedures.

I(E). Other Treaties/Documents
I(E)(i). Kellog-Briand Pact – outlawed war as a means to solve “international controversies.”

I(E)(ii). Dayton Agreements: 1)B/H allowed to exist as separate sovereign state; 2)Sarajevo reunified with B/H; 3)B/H composed of two states, Bosnian-Croat Federation and Serb Republic.

I. Government: 1)bicameral legislature – 15-person house selected by each state’s legislatures and 42-person house directly elected by each state – each house has 2/3 representation from Federation (more rep. for Bosnians and Croats over Serbs – doesn’t seem related to population); 2)executive – 3-person presidency with 2 chosen from Federation.

I(E)(iii). UN Resolution 1551 (2004) – NATO concludes its role in Balkans and EU takes over in December 2004.

II. CREATING LAW AND INSTITUTIONS: THE INTERNATIONAL CRIMINAL COURT

II(A). Introduction and Background
II(A)(i). Timeline of Establishment of ICC – 1st permanent (vs. ad hoc – Nuremberg, Tokyo, Former Yugoslavia, Rawanda) international court with capability of trying people (vs. only states) on genocide, war crimes, and crimes against humanity – approval of Rome Treaty in 1998, went into force in July, 2002 (becomes binding on all countries that ratified or acceded to Statute) – US signed off on the Dec 31, 2000 deadline, but then “unsigns” itself in May, 2002 and claims it is no longer bound by treaty terms under Clinton signature in 2000.
I. UN Peacekeeper Immunity – UN SC grants immunity from ICC for UN Peacekeepers in Resolution 1422 (2002).

II. Judges – first 18 judges sworn in in March, 2003.

III. Prosecutor – first Prosecutor, Mr. Lui Moreno-Ocampo, sworn in in June, 2003.

II(A)(ii). Overview: The ICC and the Objectives of the UN
I. Why Do We Need an International Criminal Court?
a. Justice for All – ICJ of Hague handles cases between states, not individuals, leaving many acts of genocide, war crimes, and crimes against humanity, unpunished if individual has not acted under state guise.

b. To End Impunity – Nuremberg established that individual criminal responsibility for all who commit such acts is the cornerstone of international criminal law.
c. To Help End Conflicts.

d. To Remedy Deficiencies of Ad Hoc Tribunals – Ad Hoc Tribunals raise questions of “selective” justice (why not have one for the “killing fields” of Cambodia) – ICC creates greater consistency – Ad Hoc Tribunals are also limited in time and place (ICTR does not cover killings in Rwanda since 1994).

e. To Take Over When National Criminal Justice Institutions Are Unwilling or Unable to Act – national institutions should be the ones dealing with criminals, but in times of conflict, they are often unable to act because: 1)government lacks political clout to prosecute its own citizens, especially if they are high-level officials; 2)national institutions may have collapsed.

f. Deter Future War Criminals.
II(A)(iii). Organs of the Court – Assembly of state parties selects 18 judges as well as the prosecutor (independent body) – judges select a president, registrar (who deals with non-judicial administrative functions of the court, like giving defendants legal aid), and constituent chambers – chambers include: 1)Pre-trial Division – not less than 6 judges; 2)Trial Division – not less than 6 judges; 3)Appeal Division – President and 4 judges.
I. Judges – 18 of them – nationals of state parties – can hold office for nine year term and are not eligible for reelection (except under certain Rome provisions) – judges elected for three year term can be reelected – President, if he finds it appropriate, can recommend increasing judge number but this must be approved by assembly of states – selected from two lists: 1)competence in criminal law and procedures; 2)competence in international law.

II. President – responsible for judicial administrative functions of court (except office of prosecutor) – will seek to coordinate with prosecutor.

II(B). Jurisdiction of the Court – jurisdiction over genocide, crimes against humanity, war crimes, and crimes of aggression (Rome Art. 5) – Lattanzi – court could infringe upon state sovereignty although ICC tries to be respectful of it (not all of court’s decisions are enforceable at the national level).

I. State Responsibilities in the Repression of International Crimes – ICC not intended to have exclusive jurisdiction over international crimes [states expected to act independently (Rome Preamble Para. 6), often cannot act unless threshold definitions of crimes have been met (ex. Rome Art. 7), and acting is deemed “complimentary” to national actions (Preamble Para. 10)] – ICC will only act in the face of the “most serious crimes” (restricting competence ratione materiae of the court to genocide, war crimes, crimes against humanity, and when defined, acts of aggression – excludes treaty based crimes from jur.)

II. Rome 12 (US’s Biggest Problem With the Treaty) – Preconditions on Exercise of Jurisdiction – by signing on, states accept jurisdiction of court for crimes under Rome Art. 5.

a. (2) – jurisdiction of court over Rome Art. 13(a&c) situations if at least one party to the conflict that is a member of the treaty or has accepted court’s jurisdiction under 12(3), is also: (a)state where conflict occurred, or if onboard craft, state of registration of the craft; (b)state of the accused.

b. (3) – state not party to statute can accept jurisdiction of court over those areas listed in 12(2).

c. Delegating Terr. Jur. – if France had terr. Jur. over US national and then transferred it to Libya, US could argue Libya’s jur. given crime occurred in France – in the same way, if France transfers terr. Jur. to ICC, some can argue that this is not allowed without consent by state of accused national (unclear whether customary international law allows such delegation).

d. State Participation to Statute as Automatic Acceptance of ICC Jur. – when states ratify (adhesion or accession), they directly accept competence of ICC in regards to crimes it deals with – will only act on crime if at least one state that is connected with the crime is a party to the statute or non party agrees to court’s jurisdiction (Rome 12(2&3)).

i. Opting-Out – Rome Art. 124 – when becoming member of treaty, state can opt out of court’s jurisdiction over it, regarding Rome Art. 8 (war crimes), for period of 7 years.

e. Jurisdictional Links for Exercise of ICC Jur. – Art. 12 – ICC will exercise jur., always subject to complimentarity, when statute is accepted by state where conduct occurred, or by state of national accused of crime (acceptance of statute by state of victim does not matter) – therefore ICC can only act if it has “cooperation” of state somehow involved with the crime.

III. Rome 13 – Exercise of Jurisdiction – court has jurisdiction over Rome Art. 5 crimes when: (a)case referred to prosecutor under Rome Art. 14; (b)referred to prosecutor by UN SC under UN Chapter VII; (c)prosecutor initiated investigation under Rome Art. 15.

a. Trigger Mechanism – state party or UN SC can trigger prosecution, but mainly the prosecutor, under Art. 15, has the job of bringing crimes to court’s attention (subject to review and approval by pre-trial chamber) – clearly prosecutor’s power to affect change is limited by the fact that he only has jurisdiction over crimes in state territory or committed by state nationals of states that have accepted court’s jurisdiction.

b. Power of UN SC to Refer Situation to the Court – although typically for ICC to have jur., state needs to have accepted jur. under Art. 12, this can be bypassed if UN SC, acting under UN Chapter VII (and having been confirmed as a “threat to international peace” under UN Art. 39), refers a situation to the Prosecutor (Rome Art. 13(b)) – this is not seen as infringing on state sovereignty because member State of UN have consented to this UN power.

i. Referral of “Situations” – has been decided that UN SC can only submit “situations” to court, rather than individual “cases” (i.e. UN cannot accuse individual suspects, Prosecutor must determine who suspects are).

ii. UN SC Trigger – unlikely that UN SC will refer acts of genocide or crimes against humanity committed in peacetime, due to difficulty of establishing connection to “threats to international peace” (element they are required to find in order to act under UN Art. 39) – typically only find humanitarian emergency when connected with armed conflict or collapse of State.

IV. Rome 14 – Referral of Situation by State Party.

V. Rome 15 – Prosecutor.

VI. Rome 16 – Deferral of Investigation or Prosecution – no investigation or prosecution can proceed for 12 months if the UN SC asks court to refrain under UN Chapter VII (can be renewed).

c. Power of UN SC to Suspend Court’s Activity – Stopping court under UN Chapter VII needs consent of all permanent members.

VII. Rome 17 – Issues of Admissibility – case is inadmissible to court when: (a)state is prosecuting it, unless state is also unable or unwilling to genuinely carry out the prosecution or investigation (defer to states in first instance – protects sovereignty).

d. “Subsidiary” Nature of Court – Rome Art. 17(1)(a&b) – court not seen as concurrent with state jur. but as subsidiary to – typically will not usurp state actions on an issue unless states are “genuinely” not available or unwilling to prosecute and punish.

VIII. Rome 18 – Preliminary Rulings Regarding Admissibility.

IX. Rome 19 – Challenges to Court Jurisdiction or Admissibility – (2)challenges can be made by: (a)accused, or person for whom warrant of arrest is issued under Rome Art. 58; (b)State with jurisdiction over case, on grounds it is prosecuting or investigating it on its own; (c)State from which acceptance of jurisdiction is required under Rome Art. 12 (Preconditions to Exercise of Jurisdiction).
X. Rome 20 – Ne bis in idem – no double jeopardy – if tried by ICC, cannot be tried by state – if tried by state, can be tried by ICC if state proceedings sucked.
II(C). Arrest, Surrender, and the Duty of Cooperation – Rome Art. 63(1) – mandates “the accused shall be present during trial” (no trial in absentia) – therefore court requires state cooperation for tracking down and catching criminals, given no independent capture mechanism like ICJ’s use of UN peacekeepers.
I. Rome Art. 19 – Challenges to Jurisdiction or Admissibility of Case to Court.
II. Rome Art. 58 – Issuance by the Pre-Trial Chamber of a Warrant of Arrest or a Summons to Appeal – (1)warrant issued by prosecutor if there are “reasonable” grounds for doing so – (5) request for provisional arrest may be made (Rome Art. 92).
III. Rome Art. 59 – Arrest Proceedings in the Custodial State – states must comply with arrest warrants and state courts must determine their validity in being carried out (however, under 59(4), no authority to decide if warrant was validly issued).
a. State Actions – state must act immediately to arrest person requested by the ICC, whether this is at the same time as surrender, or under a provisional arrest – under Art. 59(2)(a-c) court ensures that warrant applies to that person, proper arrest procedures were followed, and person’s rights were respected.
IV. Rome Art. 86 – General Obligation of State to Cooperate With Treaty - court has no independent police force or military to carry out its edicts (needs states).
V. Rome. Art. 89 – Surrender (vs. Extradition) of Persons to the Court – mandate compliance with surrender.
a. Surrender vs. Extradition (Rome 102): 1)extradition – surrender of person from one state to another as provided for under an international treaty, convention, or domestic law – concern sovereign states who agree to it through bilateral or multilateral treaties (state has great discretion within treaties as to whether to extradite, including which application to accept in the case of many requests); 2)surrender – transfer and delivery of person by a state to the ICC in compliance with its provisions – request of court cannot be likened to request of state for extradition.
b. 89(1) – court can request arrest and surrender by state – doesn’t contemplate grounds for refusal by a state nor the right to lay down conditions for refusal.
c. 89(2) – defendant can raise issue of neb is in idem (double jeopardy) in national court and state must consult with the court to determine if the same issue has already been ruled on (state court is one of parties that can challenge ICC’s jurisdiction under Art. 19(2)) – only issue accused can raise before national court is the double jeopardy concern although he is free to raise other issues directly before the ICC under 19(2)(a).
d. 89(4) – required to consult with court if person is sitting or being proceeded against for a crime different that what the court wants him for.
VI. Rome. Art. 90 – Competing Requests – Art. 18(1) – prosecutor notifies all parties that would have jur. of commencement of investigation.
a. (2)situations where requested state gives priority to court.

b. (4) (extradition treaties or international obligations supercede the power of court to try case in many situations) if another requesting state is not party to the statute, as long as there’s no extradition treaty with that state, the requested state must give priority to court’s request.
i. This doesn’t apply however in situations where UN SC has submitted case to court – UN Art. 103 establishes preeminence of UN Charter requirements over other treaties.

c. (7)requests from states for extradition for crimes different for crime the court is dealing with: (a)if no extradition treaty or inter. obligation with other state, court gets priority; (b)if there is a treaty with the requesting state, the requested state can look at all relevant factors to determine whether to send to state or to court.
d. (8) – allows the court to determine if extradition to the other state was denied in an effort to give accused immunity.

VII. Rome. Art. 92 – Provisional Arrests.
VIII. Rome. Art. 98 – Cooperation With Respect to Waiver of Immunity and Consent to Surrender – (1)Court cannot proceed with request of surrender if this would cause a state to behave inconsistently with its other obligations under international law (ex. immunity of person in third state) unless court can convince third state otherwise; (2)Court will not force state to act inconsistently with its other international agreements (ex. extradition treaties).
II(C)(ii). Limits to Obligation to Cooperate – grounds for refusal to surrender and cooperate: 1)Art. 93(7)(b) – surrender of nationals on condition that person be returned to State to serve any sentence; 2)Art. 72 – state may consult with court and refuse assistance if the request concerns the production of any documents or disclosure of evidence which relates to its national security defense; 3)Art. 93(9)(b) – refusal to cooperate thanks to other international agreements.

II(C)(iii). Notes on the Arrest and Surrender Provisions
I. Failure to Cooperate – Arts. 87(7) & 112(f) – very limited consequences due to court’s and framers’ fear of trampling on state sovereignty.

II. The Arrest – Art. 58(5) (court may request provisional arrest or arrest and surrender of accused) – Art. 59(4) (shall be open to custodial state to consider whether warrant for arrest was properly issued under Art. 58(1)(a&b)) – Art. 89(1) (mandates state compliance with court request of arrest and surrender) – Art. 92 (concerns provisional arrest and allows the court to request it “in urgent cases” pending presentation of request for surrender and documents supporting this as specified by Art. 91) – formal requests for surrender must be met within 60 days).
III. Surrender – Art. 89 – state party must comply with request for surrender.

IV. Objections to Arrest and Surrender Which May be Raised by the Accused – Art. 59(2) (national court determines whether warrant applies to person, whether person was arrested with proper process, and whether person’s rights were respected) – Art. 97 (if national court finds defects, it needs to consult with the court) – Art. 89(2) (defendant can launch ne bis in idem challenge in state court and no transfer will occur until the ICC determines admissibility) – Art. 95 (where there is admissibility challenge considered by court under Arts. 18 & 19, State may postpone execution of request – under Art. 19, seems individual can bring challenge after arrest but before surrender).
V. Objections Which May be Raised by the Custodial State – Art. 19 (state may raise objection to jurisdiction or admissibility prior to confirmation of charges) – Art. 89(4) (state must consult with court if person sought is being processed for or is serving sentence for different crime than what court wants him for – doesn’t provide for denial of request) – Art. 90 (different treatments given depending on whether competing requests originate from party or non-party state) – Art. 72 (state can contest court jurisdiction based on national security information – under Art. 93(4), national government has the right of final refusal).

II(D). The US and the ICC
II(D)(i). Early Debates – US supports concept of ICC (view that it strengthens the rule of law and serves the interests of the US and the world community).
I. Pitfalls of Universal Jurisdiction (Restatement §404) – Kissinger – two approaches to achieving goal have been recognized: 1)extradition to areas where the person is to be prosecuted; 2)ICC.

a. Universal Jur. as Political Weapon – extradition has power to subject past and future leaders by magistrates of third countries without due process safeguards – cannot allow legal principles to be used as weapons to settle political scores.

b. Unfairness – extradition can submit the accused to stand trial under a system he is not familiar with and with the difficulty of bringing in witnesses from far away – also, extradition procedure only allows for raising procedural questions of jurisdictional validity, which in turn delays the opportunity for accused to present defense as to substance.

c. ICC – fairer approach because it eliminates arbitrariness of third country magistrates, but still the prosecutor has huge powers in triggering investigations and because the time for these is unlimited, they can turn into political weapons (little accountability) – UN SC can quash ICC actions, but one veto is all that is needed to block the UN SC from quashing in this way.

d. Proposals – US should only be part of system containing: 1)UN SC created Human Rights Commissions to report when human rights violations warrant judicial action; 2)UN SC right to set up ad hoc tribunal where government where crime occurred is not representative or unable to sit in judgment; 3)scope of procedures of international tribunal and prosecutor clearly defined by UN SC.

II. Case for Universal Jurisdiction – Roth – there is accountability since prosecutor can be removed for misconduct by simple majority of Rome Member States and a 2/3 vote can remove a judge.
a. Jurisdiction Over Americans – not likely ICC will try Americans since ICC is not triggered to act unless country of accused or territory where alleged crime occurred, refuses to act.
b. Little Risk of Sham Trials – countries from whom extradition is requested, are always free to deny it in the face of concerns over the due process standards of the requesting party.
III. Flaws in the Extradite or Prosecute System – current system of extradition requires national courts to adjudicate but can they be neutral bodies? Another problem is that many extradition treaties avoid requiring extradition where there’s a “political offense” – situations where an ICC makes sense: 1)evidence located in two or more countries; 2)countries disagree what sort of punishment to administer; 3)where crimes or victims are from two or more countries; 4)no extradition treaty between requesting country and the country with possession of alleged offender.

IV. Harboring of Suspects – ICC also useful in situations where countries are harboring known criminals (even US could be accused of doing this).

V. Problems With “Ad Hoc” Approach: 1)must be built from the ground up each time; 2)ad hoc tribunals don’t always manage to show that justice is done in an even-handed manner rather than out of revenge; 3)hard to create it without world leader support.

II(D)(ii). The US and the International Criminal Court – Scheffer – ICC would: 1)serve as deterrent; 2)be more cost-effective than ad hoc courts; 3)ensure uniformity in case law evolution.

I. US Objectives for the Rome Treaty – under Art. 7, US succeeded in ensuring that ICC jurisdiction over crimes against humanity included acts in internal armed conflicts and acts in the absence of the armed conflict – however high threshold for such crimes since conduct must involve the multiple commission of such acts against any civilian population pursuant to or in furtherance of a state of organizational policy to commit such an attack – US also sought high threshold for war crimes because states should be able to discipline errant soldier war crimes while ICC should only deal with situations where there’s significant criminal activity – US also secured punishment for sexual war crimes.
II. Flaws in the Rome Treaty – US is concerned over the status of non-party states under the ICC (under Art. 12(3), ICC has jurisdiction over anywhere in the world if the state of the territory where the crime was committed or the state of nationality of the accused consents) – as non-party US, with troops in more parts of the world than any other country, could be exposed to ICC jurisdiction for activities of those troops in those countries – fear of such jurisdiction could discourage future interventions abroad – US also concerned about ICC’s jurisdiction over crimes of aggression given that there’s no definition of aggression in Rome Statute and the finding can be made independent of the determinations of the UN SC.
II(D)(iii). Cornerstone or Stumbling Block? The US and the ICC – Broomhall
I. Clinton Administration’s Search for a Negotiated Fix – US reluctantly signed on to Rome at the last minute, although there were no prospects of US ratification given hostility in Congress for it – US lacked bargaining power because a threat to oppose ratification could do little in the face of international momentum to sign on to it.
II. US Under the Bush Administration – Clinton administration sought to make US a member to work towards “constructive engagement” of the ICC within the organization, but Bush dropped US from treaty while other countries have gone ahead with it as is – “unsigning” occurred in May 2002, with US relying on its right under Vienna Convention on Law of Treaties Art. 18 (pg. 54) which they claimed allows for undoing the obligation, incurred on signature, to respect the object and purpose of a treaty.
II(D)(iv). The Case Against the Court – Committee on International Relations (2000) – Reasons why ICC is objectionable: 1)court will not deter war crimes or crimes against humanity since court will not and should not have authority it needs to be an effective deterrent (ex. Milosevic still killed Kosovars despite threat of ad hoc tribunal and bombing of Belgrade); 2)false idea that international justice is consistent with political resolution of disputes (ex. Pinochet matter is very political and should be handled in Chile by their people, rather than kidnapping him in UK to resolve matter in Spain); 3)US can face strong and proactive prosecutor – could technically even go after US Pres. – not really accountable to anyone (not totally true – pre-trial chamber must approve prosecutorial decisions); 4)can exercise jurisdiction over non-signatories if crime occurs in a signatory state or non-signatory state that allows ICC’s jurisdiction (Art. 12(3)); 5)acts of aggression are not defined and can count as a crime (Art. 5(1)(d)).
II(D)(v). Concurrent Resolution Urging President Bush Not to Ratify – House of Representatives (February 2001) – Lists reasons for resolution: 1)crimes of aggression are not defined and may require US to get UN SC approval before acting in order to avoid ICC jurisdiction in this area; 2)US civilians and military could be brought before court that bypasses US government; 3)bypasses many Constitutional rights (ex. trial by jury of one’s peers); 4)cannot sign treaty that authorizes what the Constitution forbids; 5)ICC breaks with accepted norms of international law by extending jurisdiction to nationals of countries that do not sign and ratify the treaty; 6)ICC would be empowered to unilaterally investigate, try, and punish crimes rather than giving countries the primary responsibility in doing this; 7)ICC bypasses US legislative and judicial authority by giving ICC jurisdiction over the four offenses that should be within US government authority to make decisions on (Art. 5).

II(D)(vi). US Rejects the ICC – Rumsfeld says that ICC creates disincentive for US involvement in world affair (for fear of being subject to jurisdiction of court despite being a non-signatory) – US reaffirms that it will stay involved in international affairs and in international human rights.
II(E). American Efforts to Protect Itself in an ICC World
II(E)(i). American Servicemembers’ Protection Act (2002) – “The Hague Invasion Act” – gives President power to use “all means necessary and appropriate” to bring about release from captivity of US or Allied personnel detained or imprisoned by or on behalf of the Court – prohibits any cooperation with the ICC – bars military aid to nations who support ICC (except NATO and other major allies) – President must ensure that US forces involved in peacekeeping will be safe from ICC prosecution – President can waive many of the requirements.
II(E)(ii). Article 98 Agreements With the US – Rome Art. 98(1) prohibits states from acting contrary to their other international obligations with respect to the state or diplomatic immunity of a person or property of a third state (requires ICC getting consent from that third state) – as a result, US seeks to sign bilateral treaties with as many countries as possible in an effort to avoid ICC jurisdiction over Americans (prohibits surrender or transfer to ICC absent US consent) – by June 2003, 38 countries signed such agreements with the US – Council of EU, in September 2002, said that such agreements may be inconsistent with the ICC statute and other international agreements (“Guidelines” call for Art. 98 coverage to exclude persons not currently serving in their governmental capacities or as military personnel – US however wanted protection to extend to all US citizens given that many US humanitarian organizations conduct activities around the world and ICC jurisdiction over them may be used a political weapon) – US claims Art. 98 treaties are not an effort to avoid being subject to war crimes jurisdiction of the court.
II(F). The UN and the ICC
II(F)(i). Immunity for Personnel of Non-Party States 

I. Resolution 1422 (2002) – requests, under Rome Art. 16 that ICC suspend any cases against officials or personnel from a UN state not a party to Rome over acts or omissions relating to a UN established or authorized operation (ex. US troops working in Yugoslavia or Rwanda) – allows this resolution to be renewable under the same conditions for more 12-month periods.

II. Human Rights Watch Response (April 2003) – UN adopted resolution following threats by US to veto renewal of all peacekeeping missions – Human Rights dislikes the resolution because: 1)it grossly distorts meaning of Rome Arts. 16 & 27 in ways that weaken the independence of the court; 2)UN SC oversteps its authority by amending a multilateral treaty in this way.
a. Rome Art. 16 – text allows for delays of “investigations or prosecutions” – can be seen as giving them right to defer in a case-by-case basis in the event of particular investigations or prosecutions – also presupposes that pre-trial chamber has approved an “investigation” under Art. 15(4) before UN SC can act in this way (not meant as a preemptive, indiscriminate response, but rather a response to specific ICC proceedings).
b. Rome Art. 27 – says that official capacity is irrelevant for ICC jurisdiction, since it will apply equally to all – claim that Resolution 1422 allows entire classes of individuals to escape judgment of ICC, opening the door to impunity if national courts of non-state parties fail to carry out good faith investigations and prosecutions.

c. Additional Reason to Reject Renewal of 1422: UN SC Overreach – Art. 16 requires UN SC act under Chapter VII but this cannot be invoked unless there’s a threat to international peace under UN Art. 39, but lacking such a finding, they could not act on Resolution 1422.

III. Security Council Debate on Renewal of Resolution 1422 – Resolution 1487 (2003) passed as a renewal of 1422 for another year (to June 1, 2004) – Kofi Annan hopes this doesn’t become a consistent practice because it would undermine the authority of both the ICC, the UN SC, and peacekeeping.
IV. US Gives Up – when June 1, 2004 rolled around, US avoided seeking a second renewal of immunity – claims it will in the future, consider the risk of ICC review when determining contributions to UN operations – ICC backers reaffirm that court will only act where nation is unwilling to prosecute its own accused citizens.
II(G). Relfections on the ICC: The Self-Defeating ICC – Goldsmith – ICC needs to court US because without its vast political, military, and economic support, there will inevitably be less human rights protections in the world.

I. Relation to UN SC Powers – Art. 16 allows the UN SC to delay cases, but this assumes unanimous agreement, which means the prosecution is automatically triggered and one veto of a delay will allow it to proceed – Art. 13(b) also allows them to refer cases to court under UN Chapter VII.

II. Consequences of Art. 12 Jurisdiction: 1)territorial liability over non-signatories (ex. crime committed in territory of signatory) – will chill US peacekeeping actions; 2)traveling dictator exception – leaders of non-signatories can commit crimes in their own countries without consequence and even if they go to the Hague, there would still be no jurisdiction (reason why ICC will probably fail – worst offenses occur within national borders and are committed by state leaders) – UN SC can override this sovereignty exception by referring something directly to ICC, but this is subject to politics of the Council and even if approved, ICC lacks the power to go after such criminals itself.
III. Protection Against Rogue Prosecutions – ICC only acts if home nation does not, but ICC determines what “acting” involves.

IV. Basis Of US Disagreement – War Crimes Arising from Military Strikes – ICC has jurisdiction over war crimes that result from military strikes, like causing civilian injuries or deaths that are “excessive to the overall military advantage anticipated” (Rome Art. 8(2)(b)(iv)) (such proportionality judgments are always risky).

V. Why Create a Self-Defeating ICC?: 1)ICC framer commitment to equality of all nations before ICC; 2)middle powers were less concerned with curing human rights abuses then they were about increasing their own power by inhibiting militarily powerful nations (comports well with the fact that there’s liability for non-signatory nations who engage in military operations across border, while there is immunity for non-signatory domestic human rights abusers who are typically perceived as the greatest threat to human rights).
III. CREATING INTERNATIONAL LAW: THE ROLE OF CUSTOM AND TREATY
III(A). Introduction to Customary Law
III(A)(i). Sources of International Law
I. ICJ Art. 38 (pg. 37) – when determining what law dictates a situation in a case, court applies: 1)international conventions, establishing rules recognized by contesting states; 2)international custom, as evidence of a general practice accepted as law; 3)general principles of law recognized by civilized nations; 4)subject to provisions in ICJ Art. 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.

II. Restatement §102 – Sources of International Law – three types of international law: 1)customary – general and consistent practice of states followed because of a sense of general obligation; 2)international agreements – create law for member states and can lead to creation of customary international law if intended for adherence by states generally and are widely accepted; 3)general principles common to the major legal systems – may be invoked as supplementary rules even if not reflected in customary law or international agreement.
a. Restatement §103 – Evidence of International Law – in determining whether a rule is law under §102, substantial weight accorded to: 1)judgments and opinions of international judicial tribunals; 2)judgments and opinions of national judicial tribunals; 3)writings of scholars; 4)pronouncements by states that undertake to state a rule of international law, when such pronouncement are not seriously challenged by other states.
III. Vienna Law of Treaties Art. 34 (pg. 59) – treaty does not create obligations or rights for a third state without its consent – idea that state is legally entitled to refuse to submit to a set of conventions it doesn’t accept.

III(A)(iii). The Law of War as Customary Law – US v. von Leeb (High Command Case)
I. Hague and Geneva Conventions – all parties are bound by Hague and Geneva Conventions because they are “declaratory of existing international law” and therefore binding – doesn’t matter if they weren’t binding as “international agreements” because they were binding as expressions of international law accepted by the civilized nations of the world.

III(B). Law of the Sea: The Formation of Customary Law With Regard to the Continental Shelf
III(B)(i). A Traditional Perspective – The International Law of the Sea – Higgins & Colombus
I. Territorial Jurisdiction – state’s jurisdiction extends to all parts of its land and shoreline, a certain portion of sea beyond its shoreline, and all the airspace above those areas.
II. High Seas – sea beyond the limits of territorial jurisdiction (forms no part of territory of any state) – open to the common use of all men (still require international law).
III. Seabed vs. Subsoil: 1)seabed – usually, incapable of occupation by any state – legal status same as that of open sea above it – as an exception, seabed might be open to occupation by state if it has well-defined purposes for the area; 2)subsoil – subsoil under seabed may be considered capable of occupation by states, even if it exists beyond the territorial waters of the state, provided it doesn’t affect or endanger the surface of the sea.

a. Continental Shelf – under-sea extension of continental territory normally up to a depth of 100 fathom at which point the seabed falls off towards oceanic basin.

b. Truman Proclamation – 1945 – claim natural resources of the subsoil and seabed of the continental shelf beneath the high seas as within the US’s jurisdiction and control.

i. Author Response – claim that it is legal to claim ownership over the shelf and subsoil (ex. continental drilling extended into sea), but it is not legal to claim seabed as well, since control and free use of this can act to impede free navigation of the high seas (ex. oil drilling platform).

III(B)(ii). Early Developments
I. Truman Proclamation on the Continental Shelf – 1945 – US claim to jurisdiction over subsoil and seabed of continental shelf claimed to be valid since they are extension of the US land mass – where shelf extends to shores of another state, or is shared by an adjacent one, the US and state shall decide on a boundary under equitable principles – high seas above continental shelf are unaffected.
a. Fishing Proclamation – issued the same day – US asserts right to regulate fishing activities in areas of the high seas contiguous to the US coast where US nationals alone had fished, and envisaged agreements with other states over areas where they both fish.
II. Report of the Interior Secretary – continental shelf is area of ocean floor around US and territories that is covered by no more than 600 feet of water.
III. Other States’ Claims – many states issue “responsive” declarations, claiming the same territorial jurisdiction over their continental shelves as the US did – Chile goes even further and claims territorial jurisdiction at a distance of up to 200 nautical miles from the coastline, and all the land beneath it, no matter at what depth.

a. US Takes Issue With Chile’s Claim – claim that Chilean position diverges from accepted international law and raise several issues: 1)Chile’s claim of 200 nautical miles is beyond the internationally accepted limits of territorial waters (200 nautical miles is irrespective of depth or presence of continental shelf); 2)fails, with respect to fishing, to accord appropriate recognition to the rights and interests of the US in the high seas off the coast of Chile (randomly picked 200 nautical miles without notice of who fishes in that area).

IV. Convention on the Continental Shelf (1958) – pg. 563 – Art. 2 gives states sovereignty over continental shelf – Art. 1 – “continental shelf” is used as referring to: 1)seabed and subsoil adjacent to coast but outside of area of territorial sea to a depth of 200 meters (around the same 600 foot depth described by Truman Proclamation) or, beyond that limit, to where the depth of the superadjacent waters admits of the exploitation of the natural resources of the said areas; 2)to the seabed and subsoil of similar areas adjacent to the coasts of islands.

III(B)(iii). North Sea Continental Shelf Cases – Germany v. Denmark/Germany v. Netherlands (ICJ – ’69) – the three countries ask the court to determine what portions of the continental shelf they possess, given their close proximity with one another.
I. Convention on the Continental Shelf (1958) – is Continental Shelf Convention Art. 6(2) (pg. 563), which establishes the equidistance principle for partitioning the continental shelf of adjacent countries, binding on all parties? Denmark and Netherlands agree that convention cannot be contractually binding (since Germany hasn’t signed it), but claim that it is legally binding on Germany since they have unilaterally implemented its provisions and assumed its obligation – Court says that this “acceptance” needs to be clear and definitive to be given any weight, also question why Germany avoided signing on if it accepted all the provisions.
a. Customary International Law – Denmark and Netherlands also claim convention binding on Germany because it has since become customary international law – court rejects this in relation to Art. 6(2) because of evidence that commission adopted it with hesitation and intended to use it as an experiment – also cite “reservations” of Art. 12 which allow for reservations to be made to Art. 6(2) and other articles when signing and ratifying the convention (if it were customary international law, this opportunity would not be available) – at most, Art. 6(2) is a conventional rule.
b. Conventional Rule to Customary International Law – conventional rule can become customary international law if it is accepted and practiced by a large number of states, including the state at issue, even if it hasn’t been around for a long period of time or explicitly ratified by all of them – however, here, not enough states have been following the convention to call it CIL and Germany has not been applying Art. 6(2) with such uniformity that it may be assumed that they have unilaterally accepted its legal obligations.
II. Dissenting Opinion of Judge Lachs – first look to see if transformation of Art. 6(2) into generally accepted law has taken place – look at:
a. State Practice – 39 states were parties and 23 more have ratified it – even more states have adopted legislation in an effort to conform with its rules – this level of acquiescence to convention is enough to establish it as a general rule of law – to be binding, an international law need not have universal acceptance just need “general” adoption in the practice of states – to make binding, should also be enough to prove that general rule is part of general practice accepted as law by the states in question [prima facie evidence that can be controverted if it shows “uncertainty and contradiction” or on a test of opinio juris (rule of law) with regard to states in question] – in this case, clear that Germany has accepted obligations.
b. Time Factor – Convention on Continental Shelf was a very speedy development, but although relevant, time must be commensurate with the rate of movement of events which require legal regulation – despite short time period convention has been around, it has become general law.
III(B)(iv). The Law of the Sea Convention (1982) – see Part IV – Continental Shelf (pg. 618) – state sovereignty over continental shelf which becomes seabed and subsoil of the entire natural prolongation of the continental shelf beyond the state’s territorial sea, ro to a distance of 200 nautical miles if shelf doesn’t extend that far (LOS Art. 76).
I. Presidential Proclamation 5030 (1983) – Exclusive Economic Zone of the US – Excusive Economic Zone is are covered by LOS Art. 76 – within zone US has (if permitted by international law): 1)sovereign right for purpose of exploring, exploiting, conserving and managing natural resources, both living and non-living, of the seabed and subsoil and superadjacent waters, and production of energy from the water, currents, and wind; 2)jurisdiction with regard to the establishment and use of artificial islands, and installations and structures having economic purposes, and the protection and preservation of the marine environment.
a. Other States – free to enjoy all overflight, navigation, laying of cables and pipelines, and other free uses of high seas, not resource related, lawful under international law.
b. Seabed Mining – US seeks to work with other states to develop regime free of unnecessary political and economic restraints, for mining deep seabed minerals beyond national jurisdiction (claim deep seabed mining is lawful exercise of freedom of high seas).
III(B)(v). The Fisheries Case – UK v. Norway (ICJ – ’51) – UK refrains from fishing in Norway’s coastal waters from 1616-1906 – in 1935, Norway passes decree, using straight-line delimitations (control of all area within “bay” of fjord by drawing straight line between the two outermost points of it, as well as sea ten miles from entire coast) to create a Norwegian fisheries zone which resulted in arrest of many UK fisherman intruding on the zone – UK responds with this litigation.
I. Different Delimitation Rules – UK claims that “ten-mile” rule (all sea hugging the coast at a distance of ten miles, whether or not there’s a fjord) is international law – Court disagrees, especially given fact that Norway has always sought to avoid applying it to itself – validity of self-delimitation of Norway with regard to other states depends on international law – criteria for determining if unilateral delimitation is legal: 1)delimitation cannot depart by any large measure from the general direction of the coast; 2)sea area delimited must be sufficiently closely linked to land domain to be subject to the regime of internal waters; 3)economic importance of the delimited area, especially as demonstrated by long usage – as here, Norway has relied on the area without problem for hundreds of years and its adoption of straight line delimitations decree in 1935, further codified its practices since Decree of 1869, conforms with its coast, and does not infringe general law.
II. General Toleration of Foreign States – straight-line system applied in 1869 and yet UK didn’t contest it until 1933 (even France questioned it immediately after it was declared) – lack of actions by UK confirms that they considered straight-line delimitations to be in accordance with inter. law.
III(B)(vi). A Contemporary Perspective – The Law of the Sea – Churchill & Lowe
I. Elements Establishing Rule of Customary International Law: 1)general and consistent practice adopted by states – need not be universally adopted – special weight given to states most directly concerned; 2)opinio juris – rule of law – conviction that practice is one required or allowed by international law.
II. Role of Consent in Customary International Law – CIL generally binding on all states but consent plays a big role to counter this: 1)if state persistently objects to an emerging rule of customary law, it will not be bound by it (ex. Fisheries Case, where Norway consistently avoided accepting 10-mile rule) – proof that a law is “general practice accepted as law” is meant to create presumption that all states are bound to it unless there were persistent objections made (even the state that quietly acquiesces will be presumed to have accepted the rule, even lacking an explicit declaration); 2)if there’s proof that state actually consented to the law, unnecessary to look to general practice of states in order to create presumption that it has accepted it – even consent to rule not generally accepted will bind the state – sometimes however, as often happens in the UN, states may support a rule of law, but this is only meant as a declaration of political intent and not and assumption of a legal obligation or consenting to be bound by that rule.
III. State Practice – looking at legislation can be misleading, especially if state’s laws are somewhat outdated and while they’re in the books, state doesn’t actually “practice” those rules – misleading because of two types of jurisdiction: 1)legislative jurisdiction – right to prescribe laws which ultimately may not be enforced; 2)enforcement jurisdiction – right to enforce the laws.

a. Problem – two jurisdictions don’t always go together – ex. can legislate for its ship wherever it may be, but cannot enforce laws against its ships when they are in foreign waters.

III(C). More on Customary Law, How to Find it, How to Prove it
III(C)(i). Opinio Juris
I. New Custom: Power, Opinio Juris, and Contrary Practice – Schachter – acts can eventually become settled practices which may eventually give rise to the belief that the practice is obligatory, in which case it becomes a custom (opinio juris sive necessitas – belief by states that practice in question is obligatory because of a rule of law requiring it).
a. Reversing the Process – rather than having practices slowly becoming rules of law, there exists the possibility that a rule of law, or opinio juris, especially as evinced by a unanimous decision of an international accepted body like the UN GA, can act to create a custom that wasn’t there before (opinio juris communis) – should such an act be accepted as presumptive evidence of existing law, even if it is contrary to state practices that existed?

b. Demand for New Custom – treaty signing is long and unnecessary process, especially given that multilateral treaties are hard to negotiate and instead, you’ll often have bilateral treaties that fail to include parties that are crucial to have onboard – situations like this encourage states to turn to law-declaring resolutions of UN GA (ex. unilaterally made genocide an international crime).

i. Problems of Law-Declaring Resolutions – might not have unanimous or supermajority support of UN GA – especially problematic when powerful minority groups that you want onboard, don’t support it (ex. declaration of illegality of nuclear weapons opposed by nuclear powers and their allies).

ii. Role of Power in Customary Law – fact is, most international law is made by a few powerful states, and even if they don’t lead the chare, you typically need their support to make it work.
iii. Opinio Juris and Inconsistent Practice – if we assume that unanimous declaration by UN GA constitutes presumptive evidence that something is a rule of law, do widespread violations of this rule tarnish its recognition as customary law? No says author – there is a category of norms recognized as “general international law” which are seen as obligatory even in the face of widespread violations (evinced in many ICJ opinions).
II. Bilateral Investment Agreements and International Law – Lowenfeld – bilateral agreements are a lot more likely than multilateral agreements simply from the fact that it’s much easier for two states to negotiate on particular terms, but it’s a lot harder if more parties are involved, even if they are discussing the exact same issue (ex. US can deal with India or Pakistan one-on-one, but then get the three together around one table, and its harder).

III(C)(ii). Resolutions of the UN General Assembly – not all UN GA resolutions become effective as customary international laws – case in point, Resolution 3379 (1975) which declared Zionism as a form of racism and racial discrimination on the same level as South African apartheid (this was eventually revoked in 1991).
III(C)(iii). Human Rights as Customary Law
I. Filartiga v. Pena-Irala (2nd Cir. – ’80) – claim that Filartiga’s brother was tortured and murdered by Pena in retaliation for father’s political beliefs – served when he moved to NY – Filartiga claims US jur. from 28 USC §1350 (Alien Tort Statute – ATS, pg. 107) which says “district courts shall have original jurisdiction of any civil action by an alien for tort only, committed in violation of the law of nations or a treaty of the US” – no claim that action arises under treaties of US, so does it arise under “law of nations?” Decision – act of torture committed by state official against one in detention is violation of norms established by international law of human rights (“law of nations”).
a. Looking Past Treaties – The Paquete Habana (USSC – 1900) – where treaties, executive or legislative acts, or judicial decisions are lacking, resort may be had to customs and usages of civilized nations, and as evidence of these, to the works of jurists and commentators as well as judicial decisions recognizing and enforcing that law.
i. UN Charter – lacks precise enumeration of the human rights and fundamental freedoms guaranteed to all under it, but it seems obvious that, at a bare minimum, people should be free from torture, especially given Universal Declaration of Human Rights, General Assembly Resolution 217 (III 1948) Art. 5 (pg. 410) which stated that “no one shall be subjected to torture” – declaration creates an expectation of adherence and if this expectation is gradually justified by state practice, it may by custom, become recognized as laying down rules binding on all states (even non-parties) – mere violation of rules is not enough to discount their validity as laws.
II. Flores v. Southern Peru Copper Corp. (2nd Cir. – 2003) – claim that US mining company gave plaintiffs lung cancer and violated their international customary law “right to life, health, and sustainable development” – actionable as “law of nations” under ATS/ATCA jurisdiction? Decision – practice or concept needs to have ripened, through “the general assent of civilized nations,” into a settled rule of international law in order to be actionable as a “law of nations.”

a. State vs. Private Actors – Filartiga only ruled on conduct of state officials but in Kadic v. Karadzic (2nd Cir. – ’95), court ruled that ATS claims may be brought against private actors if the activity is of “universal concern.”

b. Criticism of Filartiga – in Al Odah, court says that Filaritga’s interpretation of ATS is unconstitutional since under Art. I, §8, cl. 10, only Congress may “define and punish…offences against the law of nations” and therefore, Filartiga’s determination that torture was a violation of the law of nations was unconstitutional.

i. Torture Victim Protection Act (TVPA) – passed in 1991 and creates a cause of action for individuals subjected to official torture or extrajudicial executions (would seem to confirm, against Filartiga, that Congress sees it as its job to define what is and is not actionable as violation of “the law of nations”) – allows US citizens to bring suits as well (unlike under ATS) if they were tortured abroad.

c. Becoming CIL: 1)states must universally recognize it, although it need not be universally implemented (can have widespread disregard); 2)states must accede to principle out of legal obligation – cannot merely follow it out of political or moral reasons; 3)must address only those “wrongs” that are “of mutual, and not merely several, concern” to states by means of express international accords (Filartiga) – matters of “several” concern are those in which states are separately and independently interested – not enough that many states independently adopt the same legislation (ex. punish for stealing), rather need to have express international accords evincing a desire to make it a wide-reaching law.
d. Source and Evidence of CIL – whether states universally abide by, or accede to, rule out of a sense of legal obligation and mutual concern, determined by looking primarily to: 1)formal lawmaking and official actions of states, and; 2)secondarily to works of scholars (and only to the extent that they discuss the law as it really is, not as it aught to be (similar factors to Restatement §103).
i. ICJ Art. 38 (pg. 37) – looks are certain sources in determining if something is ICL (declining weight): 1)international conventions; 2)international customs; 3)general principles of law recognized by civilized nations; 4)judicial decisions and teachings of publicists as subsidiary means of determination of rules of law.
1. Absence of “General Rules” – ICJ seeks only to apply conventions that law out specific rules (“clear and unambiguous”) rather than general, amorphous rules that are difficult to apply in a systematic or legal manner.
ii. Treaties as Sufficient Proof of ICL – treaties only constitute proof of ICL if: 1)overwhelming majority of states has ratified it (rather than just signed it); and 2)those states uniformly and consistently act in accordance with principles.
iii. Shocking and Egregious Standard – court rejects plaintiff attempt to differentiate CIL from domestic law by applying a “shocking and egregious” standard – completely inconsistent with understanding CIL.
e. Plaintiff’s Claim – claims to “right to life and health” are not “clear and unambiguous” (insufficiently definite to constitute CIL) – claim these rights are enumerated in:
i. Treaties – intranational pollution treaties between states (however only treaty that US ratified defines “right to life and health” too broadly to constitute a CIL and another is unratified).
ii. UN GA Declarations – reliance on UN GA declarations alone, without proof of uniform state practices evincing an intent to be bound, is improper since they are not binding as law and serve merely as “aspirational” declarations (ex. Universal Declaration of Human Rights from Filartiga is a UN GA declaration that has attained the status of CIL because of far-ranging application – only relevant insofar as it accurately described the actual customs and practices of states on the question of torture).
iii. Other Multinational Declarations of Principle – basic declarations of multinational bodies are usually just meant as political policy statements, rather than statements of universally-recognized legal obligations.
iv. Decisions of Multinational Tribunals – neither ICJ nor European Court of Human Rights (ECHR) is empowered to create binding norms of customary international law absent more (like universal application by states).
III. Sosa v. Alvarez-Machain (USSC – 2004) – allegation under ATS that abduction of Mexican national (for belief that he killed an undercover US DEA agent) violated his civil rights under “the law of nations” – attempts to show that prohibition of arbitrary arrest has attained the status of binding CIL – Decision – little authority that prohibitions against arbitrary arrests rise to the level of CIL – only thing that comes close is Restatement §702 which says a state violates international law if “as a matter of state policy, it practices, encourages, or condones…prolonged arbitrary detention” – here, at most, there was a brief detention in excess of authority given to agents who got him.
III(D). Beyond Customary Law: Obligations Erga Omnes and Jus Cogens
III(D)(i). Obligations Erga Omnes – Meron – many treaties, especially human rights treaties like Geneva Conventions Art. 1 (pg. 983) establishes obligations erga omnes which give states standing to bring actions whenever anyone is injured (not just nationals, but also aliens – ex. ATS) – a state’s breaching of an obligation erga omnes is an injury to all states, making every state a victim and therefore competent to bring actions against the breaching state – obligations erga omnes only created when rights are established as general international law or CIL (moral claims or policy goals are not enough to create them) – with human rights, now generally accepted that even states not directly affected by a reach of international law, have a right and an obligation to act before an international forum (idea that it will serve as deterrent to continued violations).
I. Restatement §703(2) – “any state may pursue international remedies against any other state for a violation of the customary international law of human rights” – however, only defines “breaches of CIL of human rights” as breaches committed as a part of state policy (includes significant breaches but excludes sporadic violations and private actions).
a. Threshold for Claims by Unaffected Countries – less clear whether the right of states not directly affected to bring actions for breaches of CIL of human rights, is limited to gross and systematic violations – human rights treaties allow states not directly affected to bring claims even when there are sporadic violations of human rights (unlike under Restatement).

II. Fears About Obligations Erga Omnes – possibility of using it to launch politically motivated actions, thereby discouraging states from accepting compulsory jurisdiction of ICJ (ex. Hague ready to try Kissinger if he ever comes into Belgium) – evidence doesn’t support this fear since most claims of violations have been brought up through bilateral diplomatic channels and then communicated to UN or other international organs – sometimes states also take unilateral action against alleged violators (ex. US military or economic actions against some human rights violating states).

III(D)(ii). Jus Cogens – Meron – jus cogens (peremptory norms of international law).

I. Vienna Convention on Law of Treaties Art. 53 (pg. 64) – treaty void if at time of conclusion it conflicts with a peremptory norm of general international law (rule accepted and recognized by international community of states as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character) – if any new treaty emerges that is in conflict with peremptory norm, it becomes void (Vienna Art. 64, pg. 67).
II. Jus Cogens Raises Questions: 1)how do we determine what is a peremptory norm? 2)does jus cogens affect the unilateral actions of states as well? Especially important since most human rights violations occur as a result of state unilateral actions – International Law Commission supports idea that jus cogens is applicable against unilateral actions (unilateral state action does not survive because international peremptory norms constitute binding law on all states, even those not parties to the political covenant).
a. Effect of Voiding Violations of Peremptory Norms – if jus cogens is being used to void an international treaty, obviously the effect will occur because jus cogens itself is an international action, but in voiding a domestic/internal unilateral state action, while using jus cogens against it would make the violating state incur international responsibility, the unilateral act would probably not be void within the state (international community could press for annulment but would probably need to include some threats in order to make it happen).
III(E). Back to the Law of the Sea
III(E)(i). An Effort at Universality Goes Off Track – original 1958 Geneva Convention covered only part of the subject area that needed to be addressed and didn’t rise to the level of customary international law on many issues – effort to redevelop a new, more comprehensive regime, result in Convention of the Law of the Sea (1982, pg. 576) – US was one of 4 who originally voted against it (130 in favor, but those 4 accounted for 60% of world GNP and 60% of UN budget).
I. US Displeasure in UN Conference on the Law of the Sea (1982) – didn’t like some elements of the deep seabed mining regime and as a result, don’t sign the convention – list problems of this deep seabed mining regime: 1)provisions that deter future development or deep seabed mineral resource; 2)provisions that allow amendments to enter into force for the US without its approval.

III(E)(ii). Proclamation 5928 – Territorial Sea of the US (1988) – Reagan extends US territorial sea to a distance of 12 nautical miles from the coast – all countries can still enjoy the right of “innocent” passage by ship or aircraft.
III(E)(iii). Turning the US Around
I. Ad Hoc Panel on Law of Ocean Uses (1993) – effort to allow US to join the Convention.
a. US Interests in the Law of the Sea: 1)US security and economic interests in maximum mobility – wants to be able to freely and easily move its military and conduct its trade and it fears that Convention would restrict that; 2)US global environmental interests – environmental interest in participating in the regulation of the sea around the world; 3)US interests in order and stability – increasing coastal state jurisdiction by individual states will prejudice US defense interests in mobility and economic interests in efficient and inexpensive movement of goods by sea and result in higher costs and increasing confrontation.
b. US Interests in the 1982 Sea Convention – would make it easier to eliminate problems if convention was ratified because: 1)treaties are perceived as binding – state officials more likely to feel bound by treaties and even nonparties are likely to be more cautious about the way they act; 2)treaty rules are written – easier to identify than customary rules; 3)compulsory arbitration – most disputes are subject to arbitration to resolve confusion – provides less costly way of responding to unilateral claims (in comparison to acquiescence or confrontation); 4)long-term stability – customary law is too readily undermined and changed by unilateral claims of coastal states (US has history of doing this too) – treaty rules are harder to change unilaterally.

c. Achieving Widespread Ratification – US wants to ratify but also looks to negotiations on biggest issue, LOTS Part XI (pg. 633) which states that no state can exercise sovereign rights over any part of “the Area” or its resources and creates global collective to allow developing nations to share in benefits of mining the deep sea floor (Arts. 140 & 160(2)(g)) – many reasons however, why ratification is more likely now than in 1982:

i. Erosion of Obstacles: 1)political changes – many states that once opposed free market now accept them, making Convention on the LOTS Part XI somewhat outdated; 2)economic changes – deep seabed mining, without government subsidies, won’t really work until the next century so there is no major fear that stronger nations will start privatizing everything right away; 3)technological changes – basic technologies needed to make up the mining systems are well known and available on the open market (although you still need the money to buy it).
d. Finding Solutions
i. Why Part XI Should be Addressed: 1)legal factors – merely deleting it won’t stop states from mining in the future; 2)negotiating factors – given that most developing countries can’t reap rewards of mining now anyway, why not let them negotiate their rights with industrial states and let them make at least something off the deal; 3)dispute avoidance – industrialized nation companies are already jumping on claims, but given the inevitable, a multilateral system would be much more effective for problems that will develop; 4)environmental protection – countries will inevitably mine – better to have multilateral rather than unilateral or bilateral approach so as to protect environment.

ii. US Interests Served by: 1)seabeds are property of all; 2)preserve environmental protection provisions; 3)allowing activities preliminary to mining – more immediate interest is in prospecting and securing exclusive rights to sights – must create supervision and ground rules for this (not to be interpreted as appropriating exclusive rights to the site) – prevent anti-competitive measures and allow parties in interest to have greater say.
II. US Seeks to “Fix” Treaty – Reagan saw Part XI and idea of global collective for $ from mining as an effort by developing nations to impose Soviet-inspired market restrictions on American efforts to mine strategic metals (also denounced idea of having to share both profits and tech) – even while functioning as customary law, friendly nations can still unilaterally restrict navigation in their territorial waters (“creeping jurisdiction”) – seek to have treaty applied globally to avoid potential future confrontations
III. US Decides to Sign – State Department Statement – Colson – fixes to former issues US had with shared revenue and tech transfers: 1)production limitations – no longer exist; 2)elimination of annual fee that miners would have to pay during exploration stage; 3)US will participate in committee that will control the decision-making about the financing of operation; 4)US given a seat on the Council which is executive board that controls decision-making; 5)tech transfer provisions have been removed or made acceptable

IV. Clinton’s Message on LOS Convention – US benefits from Convention include: 1)advances interests of US as global maritime power – stabilizes breadth of territorial sea at 12 nautical miles, sets forth navigation regimes of innocent passage in territorial and international seas, and reaffirms freedoms of navigation and overflight in exclusive economic zone (up to 200 nautical miles from coast) and high seas beyond; 2)advances interests of US as coastal state – provides for exclusive economic zone for up to 200 miles from coast, and secures rights over resources, artificial islands, installations, and structures over full extent of continental shelf; 3)promotes continued improvement in health of world’s oceans; 4)promotes access to maritime areas for research activities; 5)stability in legal regime – vital to national security and economic strength.

III(E)(iv). General Assembly Resolution and Agreement Relating to Implementation of Part XI of LOS Convention (1994) – pg. 716.
III(E)(v). Status of LOS Convention (July 2004) – 145 are parties, 12 more have signed but not yet ratified (one of them is the US) – Senate Foreign Relations Committee finally sent resolution of ratification to Senate for advice and consent in Feb. 2004 – still highly controversial – some say membership is crucial because if we aren’t a member, we don’t have a say in what direction it goes (US is no longer as needed as it once was, as evinced by the movement of the ICJ even in the absence of US ratification) – other say that joining will be detrimental to national security because it could stifle anti-terrorism efforts (such as our ability to stop ships and board them on the high seas which the Convention prohibits) and would require submarines in territorial waters to rise to the surface and show their flags (making it harder for special-operations subs to infiltrate commandos in hostile areas) – also, no need to sign because we already benefit from it as customary international law (even though this is somewhat volatile).
IV. TREATIES IN INTERNATIONAL AND US LAW

IV(A). A First Look at Treaties
IV(A)(i). The Scope of Treaties  - Introduction to International Law – Janis.

I. Pacta Sunt Servanda – fundamental principle that agreements, even between sovereign states, are to be respected and are legally binding.
II. Definition of Treaties
a. Vienna Convention on Treaties (pg. 49) – Art. 2(1)(a) – treaty is: 1)“international agreement; 2)concluded between states; 3)in written form; 4)and governed by international law.”

i. Excludes: 1)agreements involving international organizations (since states need to complete them); 2)nonwritten international agreements.

b. Constitution – Art. II – require “advice and consent of Senate” (“consent” is approval by 2/3 of Senators).

i. Treaties vs. International Agreements – “treaties” require procedure under Art. II, but “international agreements” have been deemed something else, and do not require advice and consent

III. International Agreement (what ICJ calls treaties) – ICJ gives international agreements the most weight (before all other laws) when deciding cases – idea is that most international treaties plainly show both the terms of international legal rules and the consent of states to be bound by such rules – fate of international treaties as form of international law is linked with CIL because: 1)pacta sunt servanda, norm that treaties are legally binding, is drawn from CIL; 2)treaties interpreted in light of CIL; 3)CIL may sometime supercede or be superceded by international treaties; 4)treaties may sometimes codify CIL.
IV. Types of Treaties – all treaties must have at least two parties – several types: 1)contractual (traite-contrat) – accomplishes exchange or concession (ex. Russia sells Alaska); 2)legislative (trate-loi) – formulates rules for behavior between states (ex. law of the sea convention – LOTS); 3)constitutional – sets legal foundations for international body (ex. UN Charter).

a. Binding Effect of Unilateral Statements – all treaties must have at least two parties, and most are bilateral or multilateral – however, unilateral statements as part of treaty, concerning legal or factual situations, can have binding effect on party that makes them (ex. in Nuclear Tests Cases, ICJ ruled that France’s unilateral statement that it will not conduct certain nuclear tests was deemed to have created a legal obligation).
IV(A)(ii). The Making of Treaties – Vienna Convention on Treaties (pg. 49):

I. Vienna Art. 13 – Consent to be Bound by a Treaty Expressed by an Exchange of Instruments Constituting a Treaty – “The consent of states to be bound by a treaty constituted by instruments exchanged between them is expressed by that exchange when: a)the instruments have that effect; b)it is otherwise established that those states agreed that the exchange of instruments should have that effect.”
II. Vienna Art. 14 – Consent to be bound by a treaty expressed by ratification, acceptance or approval – (1)The consent of a State to be bound by a treaty is expressed by ratification when: (a) the treaty provides for such consent to be expressed by means of ratification; (b) it is otherwise established that the negotiating States were agreed that ratification should be required; (c) the representative of the State has signed the treaty subject to ratification; or (d) the intention of the State to sign the treaty subject to ratification appears from the full powers of its representative or was expressed during the negotiation.

a. (2)The consent of a State to be bound by a treaty is expressed by acceptance or approval under conditions similar to those which apply to ratification.
III. Vienna Art. 15 – Consent to be bound by a treaty expressed by accession – The consent of a State to be bound by a treaty is expressed by accession when: (a) the treaty provides that such consent may be expressed by that State by means of accession; (b) it is otherwise established that the negotiating States were agreed that such consent may be expressed by that State by means of accession; or (c) all the parties have subsequently agreed that such consent may be expressed by that State by means of accession.
IV. Vienna Art. 24 – Entry into force – (1)A treaty enters into force in such manner and upon such date as it may provide or as the negotiating States may agree; (2)Failing any such provision or agreement, a treaty enters into force as soon as consent to be bound by the treaty has been established for all the negotiating States; (3)When the consent of a State to be bound by a treaty is established on a date after the treaty has come into force, the treaty enters into force for that State on that date, unless the treaty otherwise provides; (4)The provisions of a treaty regulating the authentication of its text, the establishment of the consent of States to be bound by the treaty, the manner or date of its entry into force, reservations, the functions of the depositary and other matters arising necessarily before the entry into force of the treaty apply from the time of the adoption of its text.
IV(A)(iii). Validity of a Treaty
I. Vienna Art. 49 – Fraud – If a State has been induced to conclude a treaty by the fraudulent conduct of another negotiating State, the State may invoke the fraud as invalidating its consent to be bound by the treaty.
II. Vienna Art. 50 – Corruption of a Representative of a State – If the expression of a State's consent to be bound by a treaty has been procured through the corruption of its representative directly or indirectly by another negotiating State, the State may invoke such corruption as invalidating its consent to be bound by the treaty.
III. Veinna Art. 52 – Coercion of a State by the Threat or Use of Force – A treaty is void if its conclusion has been procured by the threat or use of force in violation of the principles of international law embodied in the Charter of the United Nations.
IV. Vienna Art. 53 – Treaties Conflicting With the Peremptory Norm of General International Law (Jus Cogens) – A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law. For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.
V. When Can a Treaty be Revoked?
a. Vienna Art. 42 – Validity and Continuance in Force of Treaties – (1)The validity of a treaty or of the consent of a State to be bound by a treaty may be impeached only through the application of the present Convention; (2)The termination of a treaty, its denunciation or the withdrawal of a party, may take place only as a result of the application of the provisions of the treaty or of the present Convention. The same rule applies to suspension of the operation of a treaty.

b. Vienna Art. 45 – Loss of a right to invoke a ground for invalidating, terminating, withdrawing from or suspending the operation of a treaty – A State may no longer invoke a ground for invalidating, terminating, withdrawing from or suspending the operation of a treaty under articles 46 to 50 or articles 60 and 62 if, after becoming aware of the facts: (a) it shall have expressly agreed that the treaty is valid or remains in force or continues in operation, as the case may be; or (b) it must by reason of its conduct be considered as having acquiesced in the validity of the treaty or in its maintenance in force or in operation, as the case may be.
IV(A)(iv). The Question of Rebus sic Stantibus – idea that treaties can become inapplicable (like contracts) when circumstances change.
I. Vienna Art. 62 – applies rebus sic stantibus in practice but not in name, although foreclosing it to a few instances – fundamental change in circumstances may not be invoked to terminate, withdraw, or suspend treaty unless: (1)(a)circumstances constitute essential basis of consent of parties; (1)(b)circumstances radically transform obligations under treaty – (2)fundamental change in circumstances may never be invoked if: (2)(a)treaty sets up boundary; (2)(b)change in circumstances is result of breach of party invoking it.
II. International Law Commission Commentary – 1966, before Vienna in 1969.
a. Vienna Art. 54 – commentary establishes that most treaties are of short duration or require renewal (expire automatically or give parties power to apply pressure on other party to make revisions – creates leverage in bargaining) – sometimes however, one party may be left completely at the whim of the other (ex. Panama Canal Treaty) from outmoded and burdensome provisions (in cases like these, countries turn to principle of rebus sic stantibus).
b. Rebus sic stantibus – can be seen as an implied possibility of dissolving a “perpetual” treaty in the face of changed circumstances (idea that parties never contemplated what has occurred).
c. ILC’s Stance – committee agrees to allow invocation of challenging treaty if circumstances change, but do not want to call it rebus sic stantibus so as to avoid doctrinal implications.
i. Expanding Reach of the Principle – no reason why it should only be applied to “perpetual” treaties – circumstances can just as easily change on a 20-year treaty.
III. US Comments – opposes addition of Vienna Art. 62 (Fundamental Change of Circumstances) because they deem the standard too subjective (don’t feel safe letting parties invoke possibility that they didn’t originally contemplate the circumstances that have occurred) – feel better if the rule is administered by a neutral third party, like an international court.
IV. Vienna Art. 65 – Procedure to be Followed With Respect to Invalidity, Termination, Withdrawal From or Suspension of the Operation of a Treaty – (1)notification of decision to terminate treaty must be issued; (2)if no objection for three months, go ahead with termination; (3)if there is an objection, resolve it under UN Art. 33 (calls for “pacific settlement of disputes” through some sort of process, like negotiation or mediation).
V. US Discusses Draft Articles
a. Vienna Art. 65 – dislike it because only refers to UN Art. 33 in case of objection, and that Article only looks to promote peaceful settlement of disputes, but doesn’t really provide for a way to make this possible, and lacks a mechanism to prevent a party from unilaterally terminating the treaty while an agreement is being worked on.
i. Fixing It – call for a mechanism to resolve disputes – should prevent a party from rejecting a settlement and freely taking unilateral action with respect to the treaty.
IV(B). Reservations
IV(B)(1). Effect of Reservations on Multilateral Treaties
I. Convention on the Prevention and Punishment of the Crime of Genocide – 1948, pg. 447.

II. Reservations to the Convention on Genocide (ICJ – ’51) – Advisory Opinion (at request of UN GA or SC under UN Art. 96) – UN GA asks ICJ three questions as regards reservations made by states before ratifying Convention:
a. Question #1 – can reserving state be regarded as party to Convention while maintaining reservation in the face of objections by parties to convention? Court says there are conflicting concerns: 1)cannot bind state without its consent and therefore no reservation is effective against state without its agreement to it; 2)multilateral agreements cannot be frustrated by unilateral actions.
i. General Principle – no reservation is valid unless it was accepted by all contracting parties without exception (ex. if it had been stated during negotiations).

1. Exception – circumstances may require more flexibility – with Convention, states agreed to allow reservations but unclear what types of reservations would be acceptable.
ii. Decision – there are limits to both reservations and objections and one must look at the compatibility of reservations with object and purpose of convention – clear that signors didn’t intend to exclude state with small objection (one purpose of convention was to make it as global as possible), but equally clear that convention ideals would not be sacrificed because of unilateral displeasure or claims of sovereignty issues (parties with reservations that undo the purposes of the convention should not remain as parties, otherwise there would be a total disregard for the convention – Restatement §313(c)).

b. Question #2 – if answer to #1 is yes, what is effect of reservation as between reserving state and: 1)parties that objected; 2)parties that accepted reservation? No state can be bound to reservation without consent – will typically only effect relationship between reserving and objecting state – then again, reservations made to jurisdictional concerns can effect the entire convention.

i. Relationship Between Reserving and Objecting Party – objecting state can refuse to recognize objecting party as party altogether (but would this contravene purpose of convention to be global?) or it can accept party’s admission yet refuse to recognize its objection.

ii. Relationship Between Reserving and Accepting Party – if party accepts reservation, it can consider reserving state as party.

c. Question #3 – what is legal effect as regards answer to #1, if objection to reservation is made: 1)by signatory who has not yet ratified; 2)by state entitled to sign or accede but has not yet done so? States that are not parties (signatories) to convention, should have no right to exclude parties with reservations (as non-parties, they cannot benefit from the right to object to reservations) – states that have signed but not yet ratified have a greater say than non-party states because they have a provisional status.
i. Provisional Status – status of a non-ratified signatory state to convention allows it to make precautionary provisional objections to reservations that would take force if convention is eventually ratified (therefore objection has no legal effect in the mean time, protecting interests of actual parties to the convention).
III. Vienna Art. 19 – Formulation of Reservations – A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation unless: (a) the reservation is prohibited by the treaty; (b) the treaty provides that only specified reservations, which do not include the reservation in question, may be made; or (c) in cases not falling under sub-paragraphs (a) and (b), the reservation is incompatible with the object and purpose of the treaty.

IV. Vienna Art. 20 – Acceptance of and Objection to Reservations – (1)A reservation expressly authorized by a treaty does not require any subsequent acceptance by the other contracting States unless the treaty so provides; (2)When it appears from the limited number of the negotiating States and the object and purpose of a treaty that the application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be bound by the treaty, a reservation requires acceptance by all the parties; (3)When a treaty is a constituent instrument of an international organization and unless it otherwise provides, a reservation requires the acceptance of the competent organ of that organization.

a. (4)In cases not falling under the preceding paragraphs and unless the treaty otherwise provides: (a)acceptance by another contracting State of a reservation constitutes the reserving State a party to the treaty in relation to that other State if or when the treaty is in force for those States; (b) an objection by another contracting State to a reservation does not preclude the entry into force of the treaty as between the objecting and reserving States unless a contrary intention is definitely expressed by the objecting State; (c) an act expressing a State's consent to be bound by the treaty and containing a reservation is effective as soon as at least one other contracting State has accepted the reservation.

b. (5)For the purposes of paragraphs 2 and 4 and unless the treaty otherwise provides, a reservation is considered to have been accepted by a State if it shall have raised no objection to the reservation by the end of a period of twelve months after it was notified of the reservation or by the date on which it expressed its consent to be bound by the treaty, whichever is later.
V. Vienna Art. 21 – Legal Effects of Reservations and of Objections to Reservations – (1)A reservation established with regard to another party in accordance with articles 19, 20 and 23: (a) modifies for the reserving State in its relations with that other party the provisions of the treaty to which the reservation relates to the extent of the reservation; and (b) modifies those provisions to the same extent for that other party in its relations with the reserving State.

a. (2)The reservation does not modify the provisions of the treaty for the other parties to the treaty inter se.

b. (3)When a State objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving State, the provisions to which the reservation relates do not apply as between the two States to the extent of the reservation.
VI. Restatement §313 – Reservations – (1) A state may enter a reservation to a multilateral international agreement unless: (a)reservations are prohibited by the agreement, (b)the agreement provides that only specified reservations not including the reservation in question may be made, or (c)the reservation is incompatible with the object and purpose of the agreement.

a. (2)A reservation to a multilateral agreement entered in accordance with Subsection (1) is subject to acceptance by the other contracting states as follows: (a)a reservation expressly authorized by the agreement does not require subsequent acceptance by the other contracting states; (b)where application of the agreement in its entirety among the parties is an essential condition to their consent, a reservation requires acceptance by all the parties; (c)where a reservation is neither authorized nor prohibited, expressly or by implication: (i)acceptance of a reservation by another contracting state constitutes the reserving state a party to the agreement in relation to the accepting state as soon as the agreement is in force for those states; (ii)objection to a reservation by another contracting state does not preclude entry into force of the agreement between the reserving and accepting states unless a contrary intention is expressed by the objecting state.

b. (3)A reservation established with regard to another party in accordance with Subsection (2)(c) modifies the relevant provisions of the agreement as to the relations between the reserving and accepting state parties but does not modify those provisions for the other parties to the agreement inter se.
VII. US Reservations and Understandings to Genocide Convention – pg. 450 – 5 understanding and 2 reservations: 1)before submission to ICJ under Genocide Art. IX, US must approve ICJ’s jurisdiction; 2)Convention will not authorize anything illegal under Constitution.
IV(B)(ii). Restrictions on Reservations
I. US Senate Hearings on Montreal Protocol (1977) – US seeks to cap recoveries of Montreal Protocol (addition to Warsaw Convention) for tort litigation in air transportation (wants to cut off recovery at 1/3 of $1million and unlimited medical costs in no-fault liability system), however Montreal Art. XI only permits certain reservations so as to preserve uniformity of the agreement – US decides to try and impose its system through a supplemental plan to the Protocol.
a. AIA Response – says that Warsaw/Montreal is unfair, although an improvement over the current US tort system, which is worse – US needs to stay involved in the process rather than rejecting the whole system which it helped create – recommends ratifying treaty for 5 years during which time US can try to renegotiate it as a party from within (think Clinton’s ICC stance – work on change from the inside) – Congress can impose reservation on treaty to make it applicable for only 5 years, question is how the international community will interpret this?

b. Limited Ratification of Montreal Protocols to Warsaw Convention – Lowenfeld – currently, Protocols are not ratified as states wait for US – if states ratify, along with US, knowing of US reservations, they have implicitly accepted them (like Restatement §313(2)(a) – not possible that ratification would be accepted but reservation would be disregarded) – however, Art. IX only allows certain reservations and so other countries might regard this as precluding their acceptance of US reservations.
i. Alternative Technique – consider proposals not as reservations (instrument of inter. law), but as directions from Congress to President (instrument of domestic law) to terminate adherence by a certain date or occurrence of event – technique would seem to be unobjectionable given Protocol’s “denunciation clause” (US action would simply be an announcement in advance of intention to denounce convention if supplemental plan didn’t work out).
ii. US Constitutional Requirements: 1)can Congress put a time limit on continued effectiveness of “advice and consent” to a treaty, in effect voiding it after a certain time, absent further approval? Lowenfeld says yes – would be binding by requiring President to give notice to Congress of withdrawal from convention to coincide with the limits imposed and courts would not allow for application of convention after time limit expired, absent further action by Congress; 2)can Congress attach stipulation of ratification only upon acceptance of supplemental plan or reservation? Lowenfeld says yes – would have to make this known through a resolution during “advice and consent”.

iii. Acceptance of Domestic Decisions by International Community – better for Congress to act on reservations because international community is more likely to accept them as an unfortunate, but necessary requirement of US’s domestic system then if the President were to act unilaterally in declaring such reservations – President can hide behind power of Congress in US domestic law (makes it seem like his hands are tied in the situation).

II. Restatement §314 - Reservations and Understandings: Law of the United States – (1) When the Senate of the United States gives its advice and consent to a treaty on condition that the United States enter a reservation, the President, if he makes the treaty, must include the reservation in the instrument of ratification or accession, or otherwise manifest that the adherence of the United States is subject to the reservation; (2) When the Senate gives its advice and consent to a treaty on the basis of a particular understanding of its meaning, the President, if he makes the treaty, must do so on the basis of the Senate's understanding.
IV(C). Interpretation of Treaties
IV(C)(i). The Relevant Sources

I. Vienna Art. 31 – General Rule of Interpretation – (1)interpret treaty in good faith in accordance with ordinary meaning to treaty terms and when viewed in light of object and purpose; (2)context for purposes of interpretation will include, in addition to text (with preamble and annexes): (a)agreement between parties relating to treaty, (b)instrument made by one or more parties and accepted by the other as related to treaty.
a. (3)take into account, together with context: (a)subsequent agreements between parties regarding interpretation of treaty; (b)subsequent practice in application of treaty, establishing agreement of parties regarding treaty interpretation; (c)relevant rules of international law applicable.
b. (4)special meaning given to term only if parties intended this.
II. Restatement §325 – Interpretation of International Agreement – (1) An international agreement is to be interpreted in good faith in accordance with the ordinary meaning to be given to its terms in their context and in the light of its object and purpose; (2) Any subsequent agreement between the parties regarding the interpretation of the agreement, and subsequent practice between the parties in the application of the agreement, are to be taken into account in its interpretation.
III. The Vienna Convention and the Law of Treaties – Sinclair
a. Three Schools of Thought on Treaty Interpretation: 1)subjective – look at intentions of parties; 2)objective – textual analysis; 3)theological – look at potential object and purpose of treaty and make it so.
b. Vienna’s Requirements – Arts. 31-33 make interpretation of Vienna very economical, never really prescribing principles or maxims of interpretation – seems to employ theological approach – rules expressed in very general terms and much discretion left to tribunals called upon to interpret treaty provisions, resulting in widely different results.
IV(C)(ii). The USSC and Treaty Interpretation

I. Air France v. Saks (USSC – ’85) – Saks gets deafness from a claimed problem with plane’s pressurization system – Warsaw Art. 17 makes air carrier liable for injuries sustained by passengers “if accident which caused damage took place on board the aircraft or in the course of any of the operations of embarking or disembarking” – what exactly is encompassed by “accident?” Air France says it should only relate to “abnormal, unusual, unexpected occurrence on aircraft” while plaintiff says it is “hazard of air travel.”
a. “Cause” Requirement – accident must have “caused” damage – no recovery if we only have injury in fact, with nothing more (need outside event) – also look to Art. 18, which only requires that “occurrence cause” damage to recover for damage to baggage (clearly “accident” means something different from a mere “occurrence”).
b. Look to Outside Sources of Interpretation – Warsaw written in French, so look to French legal meaning of “accident” (sometimes involves a “cause” which is defined as unusual or unintended event) – US and European legal scholars interpret “accident” broadly but typically do not allow it to cover routine travel procedures that produce an injury due to peculiar internal condition of passenger.

c. Decision – “accident” needs to be unexpected or unusual event occurring externally to the passenger (doesn’t apply where passenger had unusual internal reaction to normal operation of the aircraft) – here, there was no proof that anything was wrong with the pressurization system since no one else complained of any problems.

II. Olympic Airways v. Husain (USSC – 2004) – stewardess engaged in “unusual and unexpected” refusal to help passenger who had asthma – caused chain of causation that lead to latent medical condition becoming aggravated by exposure to normal cabin conditions – is this actionable under Warsaw Art. 17? Decision – yes – parties do not dispute definition of “accident” in Saks, but differ on which “event” should be focused on as cause of “accident” (normal cabin conditions vs. unexpected refusal of stewardess to help).
a. “Accident” – must cause passenger injury and cannot be injury itself – must be “unusual and unexpected” to passenger and not the passenger’s own internal reaction to normal operations of the aircraft – need not be one event (can be chain of causes).

i. Case in Point – wrong to focus on cigarette smoke as “cause” – granted, it was part of normal conditions of aircraft, but it was only one of a series of events, many of which were not normal (failure of stewardess to help).

ii. Inaction – irrelevant that failure to help was “inaction” – Warsaw is not a tort law negligence regime and so inaction qualifies as an “event” or “happening” under it.

b. Scalia Dissent – wants court to look at decisions international courts have made in regards to the same treaties (unusual, anti-textualist approach for Scalia to take) – argues that inaction here was a failure to reseat, rather than an action of telling passenger to stay where he was (inaction does not qualify as “accident” under Art. 17)
III. US v. Stuart (USSC – ’89) – question whether IRS can deny turning over info to Canadian Tax Investigators under law if the Canadian investigation rises to the level of a Justice Department criminal prosecution? Decision – neither convention nor domestic law imposes this precondition – so long as summons meets statutory requirements and is issued in good faith, compliance is required whether or not investigation is directed towards criminal prosecution.
a. Treaty Controls – treaty language controls unless application of the words of the treaty according to their obvious meaning, effects a result inconsistent with intent or expectations of signatories – here, treaty only restricts turning over info if actual justice dept. criminal prosecution is being carried out, but never refers to how the IRS is to react if criminal prosecution is being carried out abroad.

i. Treaty Interpretations – can look to non-textual sources for help (ratification history and operation of treaty in real world) – where there are two reasonable interpretations, one more liberal and one more restricting, always use the liberal one (respondent here seeks to restrict interpretation of treaty).
b. Kennedy Concurrence – disagrees with need to explore Senate debate history when text of treaty is clear that respondent’s argument is wrong.

c. Scalia Concurrence – no separate inquiry into “intent of parties” beyond what appears in the text – can only go beyond the text when the treaty is ambiguous on an issue.
IV. US v. Alvarez-Machain (USSC – ’92) – earlier trial where Machain sought no jurisdiction of US courts because his abduction at the behest of DEA agents, carried out by others, was in violation of the US-Mexico extradition treaty (before his 2004 USSC case where he claimed the US DEA agents should be liable for violating CIL).
a. Ker v. Illinois (USSC – 1886) – makes no sense not to try someone that court otherwise has jurisdiction over, just because they were brought before the court through forcible abduction (later upheld by Frisbie v. Collins – nothing in Constitution requires court to permit guilty person rightfully convicted to escape justice because he was brought to trial against his will).
i. Distinguishing Ker – different from present case: 1)abduction had no signs of government involvement; 2)country from which he was abducted (Peru), did not object to abduction.

b. Did Abduction Violate Extradition Treaty? 1st, look at treaty text – here, nothing seems to prohibit abductions – respondent points to Art. 9 (pg. 179, packet IV), which says that in the face of an extradition request, Mexico preserves right to either extradite or try criminal themselves (preservation of rights frustrated by allowing for abductions) – Court disagrees, saying that Art. 9 does not purport to specify only ways in which one country can gain custody of foreign national for prosecution.

i. Treaty Language in the Context of History – despite fact that court rejects Art. 9 argument, history shows that Mexico knew of Ker doctrine when extradition treaty was signed, and never integrated any provisions to curtail the case’s effect.

c. CIL? Respondent claims that forcible abductions violate CIL as “exercise of police power in the territory of another state” – Court responds that violation of this principle however, does not mean that the extradition treaty was violated (just as invading Mexico might violate CIL but wouldn’t necessarily violate the extradition treaty).
d. Stevens Dissent – distinguishes case from Ker and Frisbie because in those cases, there was no pretense of authority from the government of the US (as there was here) – “purposes” of treaty would be totally undermined if one could simple legally kidnap someone (vs. Rehnquist’s textual approach) – silly to say that just because treaty doesn’t mention forcible abductions, that they are allowed (would we allow torture or execution vs. extradition simply because they’re unmentioned? – then again, torture and execution would probably be against CIL anyway while forcible abduction was not established as a CIL violation).
i. Cook v. US – government had no right to seize vessel because it limited its own power by way of a treaty (comparable to this situation where dissenters see extradition treaty as self-limitations on the government’s right to capture Mexicans in other ways).
IV(C)(iii). The European Court of Human Rights

I. Golder Case (Euro Court of Human Rights – ECHR – ’75) – claim that by not allowing a prisoner to speak with lawyer, there was a violation of human rights as enumerated by the Euro Convention for Protection of Human Rights and Fundamental Freedoms (1950 – pg. 493) – specifically, Art. 6(1) which provides for right to a fair trial and Art. 8 which allows for right of free correspondence.
a. Vienna Art. 31 – 31(2) allows for looking at treaty preamble to determine the “object” and “purpose” of the treaty (Euro Convention Preamble refers to a desire to recognize a “common rule of law) – 31(3)(c) also allows for application of applicable international law which can include the “general principles of law recognized by civilized nations.”
b. Interpretation of Euro Art. 6(1) – does it allow for access to the courts? Ridiculous to imagine that article meant to give just trial only to make it unnecessary to safeguard access to the courts to begin with (right of access to courts is inherent in the article, even if not clearly stated – must read Art. 6(1) in relation to object and purpose of the entire Convention and general principles of the rule of law – interpretation within boundaries of Vienna Art. 31).
c. Interpretation of Euro Art. 8 – also violated because it prohibits “interference by a public authority with the exercise of this right” (“this right” refers to 8(1) – “private and family life, his home and his correspondence) – here, correspondence with attorney would have been exercise of Euro Art. 6 right.
d. Separate Opinion of Judge Fitzmaurice – court claims that right of access to courts should be read into Art. 6(1) but the article should only apply in situations where there are already proceedings because issues of fair trial should not arise if there is no trial – nothing in article gives right to bring about trial (which is what the prisoner was hoping to do by writing to his lawyer) – perfectly conceivable that right of access to courts should not always be given, as in the situation where there is no trial to give access to (cannot read in this right of access if it’s not in the text).
i. Public Policy – Euro Convention gives private citizens right to sue their government before ECHR – fails to attract more signatures because of fear of such constant litigation – as a result, more restrictive interpretation should be employed, especially as regards uncertain provisions where extensive constructions might impose obligations on the contracting state that it never expected to assume (doubts resolved in favor of gov.).
ii. Intentions in Drafting – makes no sense that states would have sought to secure unlimited access to courts in such a roundabout way rather than state it explicitly.
IV(D). Treaties in US Law
IV(D)(i). US Constitution – “treaties” (undefined by Constitution) require “advice and consent” of 2/3 Senators.

I. Art. I, §8, cl. 3 – Congress shall have power to “regulate Commerce with foreign nations, and among the several states, and with the Indian tribes” – doesn’t mention treaty, seems like a separate right of Congress (used in justifying procedure for NAFTA).
II. Art. II, §2, cl. 2 – President has power “with advice and consent of Senate, to make treaties, provided 2/3 of the Senators present concur.”

III. Art. III, §2, cl. 1 – Judicial power extends to all cases “arising under this Constitution, laws of US, and treaties made, or which shall be made, under their Authority.”

IV. Art. III, §2, cl. 2 – Supreme Court has original jurisdiction in cases involving “ambassadors, other pubic ministers and consuls, and those in which a state shall be a party.”

V. Art. IV, cl.2 – Supremacy Clause – “Supreme Law of the Land” includes “all treaties made, or which shall be made, under the authority of the US.”

IV(D)(ii). Treaties and Other International Agreements – Foreign Affairs and the US Constitution – Henkin.
I. Treaties – framers made it difficult to make treaties – gave power to make them to Pres., with advice and consent of Senate (Art. II, §2, cl. 2), that would be supreme law of land binding on all states (Art. IV, cl. 2) and forbade treaty-making power to states (Art. 1, §10) – did not distinguish between treaties and international agreements.
a. President and Senate – “advice and consent” has become just “consent” because it seems unlikely that Pres. will look to them until after he has started negotiations – President can store treaties, waiting for an opportune moment before presenting them if he fear he won’t get approval – unclear, but seems likely that Senate can withdraw, modify, or give conditions on consent it had given, before Pres. concludes treaty (ex. Montreal Protocol).

i. After Ratification – Senate cannot withdraw, modify, or interpret consent to treaty after ratification.

b. Reservations and Other Conditions – Senate can impose “conditions” (ex. reservations – condition imposed by state upon adherence to treaty, modifying or limiting its obligations under it – Senate cannot itself enter a reservation, but rather Pres. must do it on their behalf – but as condition to US adherence, Senate can, legally, insist on change in treaty, like with Montreal Protocols – this power has yet to be ruled unconstitutional).
II. Self-Executing and Non-Self-Executing Treaties – Supremacy Clause (Art. IV, cl. 2) makes treaties into laws automatically (self-executing) without any further implementation legislation from Congress.
a. Exception – Marshall reads in that treaty not self-executing if it merely promises that US will “perform a particular act” (merely creates an obligation which US must carry out through political branches – ex. treaty promising to pay money, is not self-executing because Congress needs to act specifically to appropriate the money promised) – treaty promise still has legal weight and authority.

b. Determining Treaty Types – often becomes a matter of interpretation – certain specific treaty obligations are known to require additional Congressional action: 1)appropriating funds; 2)enacting criminal law; 3)declaring war.

c. Executive Agreements – Presidents have made many international agreements without Senate consent under Art. II, §2, cl. 2 (ex. congressional-executive agreements where Pres. either gets authorization to agree to something beforehand, or there is approval after treaty is negotiated, by joint resolution of Congress, which is simple majority).

III. Congressional-Executive Agreements – Constitution never states that there is any method available for making international agreements other than through the treaty process, but this is still done (ex. congressional-executive decisions).
IV. Sole Executive Agreements – some “sole” agreements are allowed (ex. power to execute treaties may involve doing so by supplemental executive agreement, like Yalta and Potsdam).

a. Dames & Moore v. Reagan (USSC – ’81) – Supreme Court upholds Presidential authority to make sole agreements (resolving Iran hostage crisis) because of established history of doing this and acquiescence of Congress in implementing many such agreements.

IV(D)(iii). The Constitutional Limits of the Treaty Power
I. Treaties and States’ Rights – Missouri v. Holland (USSC – ’20) – state contests constitutional validity (under 10th Amendment – powers not delegated to fed. gov., nor prohibited to states, are at the states’ discretion) of treaty prohibiting the killing or capture of certain migratory birds (claim they have sole control of birds on their territory) – Decision – treaties, when not affecting explicitly enumerated state-reserved powers, can usurp state actions, especially here, where migratory nature of birds makes them residents to many states, not just any one.
a. Dulles, Secretary of State (1952) – calls treaties more powerful than Congressional actions because Congressional actions limited by requirement to conform to Constitution while treaties need not, and become the law of the land when enacted (unless they’re non-self-executing).

b. Bricker Amendment – failed attempt in 1957 to pass Amendment that would have made treaties conflicting with the Constitution, unconstitutional, and requiring all treaties to be implemented by Congress before becoming effective.

II. Treaties and Individual Rights – Reid v. Covert (USSC – ’57) – questioning validity of military code provision which codified agreement with UK giving US military courts exclusive jurisdiction over offenses committed their by servicemen or dependent (claim that provision is needed to satisfy international obligations under the agreement) – Decision – court strikes down validity of the code, claiming that Bill of Rights protection does not disappear because someone is abroad.
a. Constitutional Foundations – go against Dulles’s sentiment – court says that nothing in Supremacy Clause would have us believe that treaties need not comply with Constitution (then again, nothing says that they must, unless the treaty is non-self-executing and Congress is required to take actions it has no Constitutional power to take, or President is signing self-executing agreement, conferring promises he is not Constitutionally authorized to make – see Restatement §302) – here, Constitution gives Congress right to control “land and naval force,” but no indication that this extends to control over civilians on those bases.
III. Restatement §302 – Scope of International Agreements: Law of the United States – (1) The United States has authority under the Constitution to make international agreements; (2) No provision of an agreement may contravene any of the prohibitions or limitations of the Constitution applicable to the exercise of authority by the United States (clearly limits branches of gov. from utilizing powers they don’t have, but not clear whether it prohibit them from using their Constitutionally enumerated powers to enact treaties whose effects might contravene the Constitution, then again, see Restatement §115(3)).
IV. Restatement §303 – Authority to Make International Agreements: Law of the United States – Subject to § 302(2), (1) the President, with the advice and consent of the Senate, may make any international agreement of the United States in the form of a treaty; (2) the President, with the authorization or approval of Congress, may make an international agreement dealing with any matter that falls within the powers of Congress and of the President under the Constitution; (3) the President may make an international agreement as authorized by treaty of the United States; (4) the President, on his own authority, may make an international agreement dealing with any matter that falls within his independent powers under the Constitution.
IV(D)(iv). Conflict Between Statute and Treaty
I. Restatement §114 – Interpretation of Federal Statute in Light of International Law or Agreement – Where fairly possible, a United States statute is to be construed so as not to conflict with international law or with an international agreement of the United States (although courts allow federal statutes to usurp international law in many situations – see Restatement §115(1)).
II. Restatement §115 – Inconsistency Between International Law or Agreement and Domestic Law: Law of the United States – (1) (a)An act of Congress supersedes an [existing international law or agreement] as law of the United States if the purpose of the act to supersede the earlier rule or provision is clear or if the act and the earlier rule or provision cannot be fairly reconciled; (b)That a rule of international law or a provision of an international agreement is superseded as domestic law does not relieve the United States of its international obligation or of the consequences of a violation of that obligation.
a. (2) A provision of a treaty of the United States that becomes effective as law of the United States supersedes as domestic law any inconsistent preexisting provision of a law or treaty of the United States.

b. (3) A rule of international law or a provision of an international agreement of the United States will not be given effect as law in the United States if it is inconsistent with the United States Constitution (note it will not get effect as law “in the US,” but perhaps there’s still room for it to be valid as an international promise by the US – also, Constitution does not provide for such a protection, as evinced by effort to pass the Bricker Amendment).
III. Diggs v. Shultz (DC Cir. – ’73) – claim that Congressional acts cannot go against international obligations under treaties (Congressional Act allowed for indirect trade with Rhodesia which was prohibited under earlier UN Resolution 232 which imposed embargo) – Decision – Congress is free to denounce treaties in later acts (see Restatement §115(a) which allows this, but then again, under §115(b), US must face consequences of doing this).
IV. US v. PLO (SDNY – ’88) – UN Headquarters Agreement allows it to invite parties to maintain offices around UN as Permanent Observers – US seeks to block this as regards the PLO through passage of Anti-Terrorism Act (ATA), prohibits PLO from operating in US – Decision – Acts of Congress can supercede existing treaty obligations, but intent to do so must be made clear (Restatement §115) which is not the case as concerns the PLO under the Headquarters Agreement (also text of ATA makes it unlawful for PLO to maintain office notwithstanding law to the contrary, but doesn’t mention the effect of a treaty to the contrary, as is the case here) – ATA remains valid act of general application.
IV(E). Seperation of Powers: The President, Congress, and Courts
IV(E)(i). International Agreements and Environmental Impact Satements
I. Public Citizen v. Office of US Trade Rep. (Dist. Ct. – ’93) – NEPA (and APA) requires Environmental Impact Statement (EIS) for all actions that “will affect quality of human environment” (claim that NAFTA violates this for lack of EIS) – Decision – NAFTA is covered by NEPA and APA – suit is now ripe to be brought because NAFTA has been finalized and constitutes “final agency action” under APA (requirement before action can be brought to court).
a. APA Jurisdiction – Gov. claims it’s improper because NAFTA is result of President’s efforts (not covered by APA), rather than OTR’s, and that “final agency action” is submission to Congress, not simply negotiation and production of final agreement – Court says OTR played crucial role in negotiations and so APA applies – also, OTR giving it to Pres. is “final” agency action since NAFTA is done, and will no loner be changed.
b. Separation of Powers – Gov. claims NEPA EIS requirements create separation of powers issues since it infringes on the President’s powers to conduct foreign policy – court responds that requiring an EIS is a domestic issue and would not stymie negotiations with other parties (as here, NAFTA is done, extra EIS wouldn’t really be a problem).
II. Public Citizen v. US OTR (DC Cir. – ’93) – NEPA does not allow for a private right of action so standing is needed under APA – can be found under APA §704 (allows review for “final agency action”) – is agency action “final” in this case? Decision – under Franklin v. Massachusetts, APA review unavailable where “final” action is that of the Pres. (since the Pres. is not an agency) – here, even though OTR completed negotiations, agreement has no effect until Pres. submits it (final action rests with him).
a. Disputing Dist. Ct. Findings – Dist. Ct. said this case different from Franklin (where census report could be amended) because NAFTA negotiations are done, and Pres. cannot change it before submission to Congress (“final” action was OTR giving it to him) – but CofA disputes this, claiming that Pres. can still negotiate changes himself before submitting, and can also refuse to submit agreement at all.

IV(E)(ii). A Challenge to the NAFTA
I. Made in USA Foundation v. US (11th Cir. – 2001) – claim that NAFTA is void since it’s a “treaty” and should have followed “advice and consent” provisions under Art. II, §2, cl. 2 (appellate argument that some “agreements” affecting commerce are so broad in scope and impact that they require this procedure) – Decision – question of what constitutes a “treaty” is nonjusticiable since it’s a purely political question – government adds that given lack of clear definition of “treaty” in Constitution, this was the framers’ way of keeping the question political, and out of the hands of the courts.
a. Criteria for Determining is Question is Nonjusticiable – Baker v. Carr (USSC – ’62) – Nonjusticiable political question contains: 1)clear textual constitutional commitment of question to a particular political department; 2)lack of judicially discoverable and manageable standards for resolving it; 3)impossibility of deciding without an initial policy determination of a kind clearly reserved for nonjusticiable discretion; 4)impossibility of the court to act on the issue without disrespecting the rights of other branches; 5)unusual need for unquestioning adherence to a political decision already made; 6)potentiality of embarrassment from diverging pronouncements by various departments on the one issue.
i. Criteria Abridged Slightly – Goldwater v. Carter (USSC – ’79) – question one should ask to determine if issue is nonjusticiable: 1)does the issue involve resolving questions that the Constitution has reserved to a specific branch of government; 2)would resolving the question require the court to move beyond areas of judicial expertise; 3)do prudential considerations counsel against judicial intervention?

b. Goldwater Question #1 – Constitutional Textual Commitment to Coordinated Branches – USSC has long recognized right of government to conduct “international agreements” without following procedures of “treaties” – Constitutional grant of power over commerce to political branches of Government counsels against the court’s intrusion on deciding what is and is not a treaty (court also maintains power to invalidate unconstitutional agreements).
c. Goldwater Question #2 – Judicial Expertise – determining when something is or is not a treaty, is beyond judicial expertise since the Constitution has failed to explain what constitutes a “treaty” (very likely this was done on purpose so as to keep the question political) – true, Constitutional ambiguity has not limited the court’s deciding merits of a case in the past, but this case is different because it involves foreign policy which the Constitution gives great discretion to the Pres. and Congress to decide.
d. Goldwater Question #3 – Prudential Considerations – many prudential factors militate in favor of judicial restraint here: 1)necessity of federal uniformity; 2)potential effect of an adverse judicial decision on the nation’s economy and foreign relations; 3)respect courts should pay to coordinated branches of the federal gov.
i. Senate Acquiescence – Senate has not raised issue with the procedure followed by NAFTA, and this helps validate it (I disagree, Senate not allowed to act unconstitutionally).
e. Conclusion – decision not meant to announce that Treaty Clause allows unfettered discretion by Pres. and Congress in determining whether to subject particular agreement to the rigors of the Clause’s procedural requirements – only conclude that in the context of international commercial agreements such as NAFTA, given separately enumerated power of Congress to control commerce, together with lack of standards to determine what constitutes a “treaty,” there is a nonjusticiable political question in this case. 
IV(E)(iii). Termination of Treaties
I. Taiwan Defense Treaty Debate in the Press – Pres. seeks to “normalize” relations with China which would implicitly require terminating a defense treaty with Taiwan.

a. Goldwater – President must obtain legislative approval before moving to abrogate the US from a treaty (hard to imagine that framers, while checking power of Pres. to make treaties, would not also require a check on this power to terminate them).

b. Cohen – normalization that may render a treaty void, is not the same thing as explicitly abrogating from it (normalization will allow China, not the Pres. to terminate the treaty) – Pres. has power of diplomatic relations with other countries.

c. Lowenfeld – Pres. has power to leave treaty at will, without Congressional consent.

II. Debate in the Senate (1979) – Byrd seeks resolution to have Senate stake out a required role in abrogation process – Lowenfeld opposes this – termination of treaties is one of those areas purposefully left murky by framers – Senate involvement in termination would cause problems since, lacking 2/3 majority approval of termination, smaller majority could not approve termination if minority of over 1/3 Senators voted against termination.
III. Challenge in the Courts
a. Goldwater v. Carter (Dist. Ct. – ’79) – Court agrees that termination of Mutual Defense Treaty with Taiwan cannot be constitutionally accomplished without advice and consent of Senate – this is not a nonjusticiable issue and can be decided on the merits – Pres. has power to decide to terminate treaty, but this also requires a “repeal of the law of the land” which necessarily requires Congressional action to affect termination – just as Pres. is without powers to unilaterally amend treaties post-ratification, so he is without power to unilaterally abrogate the US from them.
b. Goldwater v. Carter (DC Cir. – ’79) – reverse dist. ct. – treaty as ratified allowed for explicit right to terminate by either party, and there was no added provision that Senate consent would be required to do so.
i. Pres. Power to Terminate Ambassadors – Pres. power to unilaterally terminate ambassadors who have been approved by Senate, has never been contested.

ii. Treaty Powers in Art. II – significant that treaty power written in executive powers under Art. II vs. under Art. I – even after advice and consent of Senate, Pres. can still refuse to put treaty into effect.
iii. Importance of Treaty Termination – sometime necessary to act quickly, and ridiculous to think that treaty termination can be blocked by 1/3 minority + 1 of Senators.

iv. Political Nature of Termination – termination is a purely political act, allowing the Pres. to decide what process he will follow – despite requiring him to seek Senate approval of termination, failure to do so can produce political consequences – Congress also still has power over Pres. by controlling funds needed to make anything happen.
c. Goldwater v. Carter (USSC – ’79) – Powell vacates CofA judgment but directs dist. ct. to dismiss claim, but only because he says it isn’t ripe, however thinks this is a justiciable question under the Baker v. Carr criteria which can be reduced to three questions (see above, Made in USA case): 1)constitutional commitment of issue to political branches – no constitutional power confers on Pres. right to terminate treaties; 2)judicial expertise for deciding issue – not beyond judicial expertise to determine what termination powers the Constitution grants – as Baker states, error to assume that every case which touches foreign relations lies beyond judicial expertise; 3)prudential concerns – no concerns here.
i. Rehnquist Concurrence – sees issue here as nonjusticiable political question because: 1)constitution is silent; 2)different treaties may require different termination procedures; 3)involves foreign relations, an area completely within ambit of political branches.
ii. Blackmun Dissent – would set up case for oral argument.
iii. Brennan Dissent – would affirm CofA decision, but like Powell, also finds issue is justiciable, but in the opposite way – says that clearly there is a well-established Presidential power to recognize, and withdraw recognition from, foreign governments (like issue Cohen raises of comparing termination as a result of normalization with unilateral abrogation).
V. JURISDICTION AND SOVREIGNTY

V(A). Introduction
V(A)(i). Categories of Jurisdiction
I. Restatement §401 – Categories of Jurisdiction – Under international law, a state is subject to limitations on: (a)jurisdiction to prescribe, i.e., to make its law applicable to the activities, relations, or status of persons, or the interests of persons in things, whether by legislation, by executive act or order, by administrative rule or regulation, or by determination of a court; (b) jurisdiction to adjudicate, i.e., to subject persons or things to the process of its courts or administrative tribunals, whether in civil or in criminal proceedings, whether or not the state is a party to the proceedings; (c) jurisdiction to enforce, i.e., to induce or compel compliance or to punish noncompliance with its laws or regulations, whether through the courts or by use of executive, administrative, police, or other nonjudicial action.
V(A)(ii). Does International Law Set Limits on the Exercise of Jurisdiction?
I. France v. Turkey (The “Lotus”) (ICJ – ’27) – steamboat collision between French and Turkish vessels – did Turkey have jurisdiction to launch criminal proceedings against captain of French ship when he was in Turkey to give evidence about crash? Decision – collision occurred on high seas, and applicable treaty says that jurisdiction should be decided according to principles of international law.

a. Territorial Jurisdiction – jurisdiction cannot be exercised over territory of another state unless there is a permissive rule allowing this – however doesn’t prevent state from having jurisdiction in its own territory over a case that relates to acts committed abroad (Turkey can have jurisdiction in this instance even without a specific permissive rule granting it to them).
i. Effects Doctrine – acts committed abroad, perpetrator on French ship, but effects of acts were felt on Turkish vessel which is part of Turkish terr. – prosecution is allowed to proceed although France has concurrent jurisdiction in this case.

b. Today’s Law – seems that under Convention on the Law of the Sea Art. 97 (pg. 625), only France would have jurisdiction over the captain today.

V(B). Jurisdiction to Prescribe – Restatement §401(a) – ex. Regards applying Sherman Act to overseas actors.
I. Restatement §402 – Bases of Jurisdiction to Prescribe – Subject to §403, a state has jurisdiction to prescribe law with respect to: (1) (a) conduct that, wholly or in substantial part, takes place within its territory; (b) the status of persons, or interests in things, present within its territory; (c) conduct outside its territory that has or is intended to have substantial effect within its territory (effects doctrine);

a. (2) the activities, interests, status, or relations of its nationals outside as well as within its territory; and

b. (3) certain conduct outside its territory by persons not its nationals that is directed against the security of the state or against a limited class of other state interests.
II. Restatement §403 – Limitations on Jurisdiction to Prescribe – similar to Timberlane – (1)even when one of the bases for jurisdiction under §402 is present, a state may not exercise jurisdiction to prescribe law with respect to a person or activity having connections with another state when the exercise of such jurisdiction is unreasonable.

a. (2) Whether exercise of jurisdiction over a person or activity is unreasonable is determined by evaluating all relevant factors (comity factors), including, where appropriate: (a) the link of the activity to the territory of the regulating state, i.e., the extent to which the activity takes place within the territory, or has substantial, direct, and foreseeable effect upon or in the territory; (b) the connections, such as nationality, residence, or economic activity, between the regulating state and the person principally responsible for the activity to be regulated, or between that state and those whom the regulation is designed to protect; (c) the character of the activity to be regulated, the importance of regulation to the regulating state, the extent to which other states regulate such activities, and the degree to which the desirability of such regulation is generally accepted; (d) the existence of justified expectations that might be protected or hurt by the regulation; (e) the importance of the regulation to the international political, legal, or economic system; (f) the extent to which the regulation is consistent with the traditions of the international system; (g) the extent to which another state may have an interest in regulating the activity; and; (h) the likelihood of conflict with regulation by another state.

b. (3) When it would not be unreasonable for each of two states to exercise jurisdiction over a person or activity, but the prescriptions by the two states are in conflict, each state has an obligation to evaluate its own as well as the other state's interest in exercising jurisdiction, in light of all the relevant factors, Subsection (2); a state should defer to the other state if that state's interest is clearly greater.
V(B)(i). A First Look at Extra-Territoriality
I. US v. Aluminum Co. of America (ALCOA) (2nd Cir. – ’45) – Limited formed out of foreign ALCOA properties and joins a cartel to restrict aluminum production – claim that cartel violates Sherman Act §1 (illegal to form conspiracies to restrain trade or commerce among the several states or with foreign nations) – did Congress seek to impose liability under §1 to conduct outside the US? Decision – Yes, although given complications of regulating actions abroad, safe to say Congress did not intend Act to cover them unless (cause and effect): 1)intended effect on imports or exports – present in this case; and 2)effects actually occurred in the US – plaintiff fails to present evidence that intended results actually occurred, but court says that when “intent” to affect imports/exports has been proven, burden should shift to defendant to disprove that effects actually occurred in US (since their effect in US can be assumed given a proven intent for it to happen).
V(B)(ii). Conflict of Jurisdiction
I. US v. Imperial Chemical Industries (SDNY – ’52) – London Co. found to have violated Sherman §1 – court uses inpersonam jurisdiction to restrict ICI’s exercise of rights in UK that have illegal effect in US (not an infringement on sovereignty of UK).
II. British Nylon Spinners v. Imperial Chemical Industries (UK CofA – ’52) – ICI made licensing agreement with BNS whereby it would provide BNS with exclusive right to certain patents – BNS seeks to enforce the contract against ICI which it was prohibited from acting on after being joined to an anti-trust suit in the US – does US decision constitute extra-territorial jurisdiction by US that, even given comity principles, UK has no duty to recognize?

a. Territorial Jurisdiction – OK for US to exercise jurisdiction over its nationals abroad, but here defendants were UK Co. and the illegal activity stemmed from a UK contract made with another UK Co., subject to UK law which could direct for its specific performance.

III. BNS v. ICI (Chancery Division – ’54) – ICI doesn’t want to break contract but fears that if it follows through, it will be held liable in US – Decision – ICI not bound by order of US court – judge cannot enforce an enactment of Congress in the UK as regards two UK Co., UK property, and involving matters solely carried out in UK (although perhaps having effect in US) – Judge Ryan of SDNY decision also recognized that his judgment against ICI could not operate if ICI was forced to comply with laws of US or foreign state with jurisdiction (idea that UK court could grant counter-decision, and ICI would be obligated to follow that notwithstanding SDNY decision) – Chancery Division orders specific performance of contract.
IV. English Commentator on Nylon Patent Cases – basic decision under American Banana is that Sherman Act jurisdiction is a penal one, and as such, cannot have effect beyond the limits set to criminal prosecution under international law (cannot be exercised against non-nationals for acts done abroad) – US has different view of issue (apply effects doctrine).
a. Locus Delicti (“Effects Doctrine”) – novel concept that anything which “affects” or “concerns” American trade is deemed to have been done inside US (visible in Ryan’s SDNY opinion) – such jurisdiction is clearly not allowed by international law.
V(B)(iii). The Search for Criteria
I. Timberlane Lumber Co. v. Bank of America (9th Cir. – ’76) – seems to propose something similar to Restatement §403 – Effects Doctrine, by itself, is incomplete because it fails to consider other nations’ interests – propose tripartite analysis for valid jurisdiction of court over cases: 1)some effect (actual or intended) on American foreign commerce; 2)effect is sufficiently large to present a cognizable injury to plaintiffs, and therefore a civil violation of anti-trust law; 3)are interests and links to US, as compared with those of other nations, sufficiently strong to justify assertion of extra-territorial authority – this “substantiality test” requires looking at criteria to determine reasonableness of asserting US jurisdiction (comity factors):

a. a)degree of conflict with foreign law or policy; b)nationality or allegiance of parties and locations or principal places of business; c)extent to which enforcement by either state can be expected to achieve compliance; d)relative significance of effects on US as compared with those elsewhere; e)extent to which there is explicit purpose to harm or affect US commerce; f)foreseeability of such effect; g)relative importance of conduct within US and compared to conduct abroad, to the violations charged.

V(B)(iv). Another Look at the Effects Doctrine
I. The Wood Pulp Case (ECJ – ’88) – all wood pulp producers outside EC tried to launch concerted effort to effect prices within it – EEC Art. 85 has jurisdiction over restrictive practices that may “effect” trade, even when those parties that produce such “effects” are outside EC (sounds like that old, contested “effects doctrine”) – “effect” defined by court as the direct and perceivable consequences of certain conduct. 
a. Factors to Consider Re: Effects and Conduct: 1)where conduct that produced effect occurred (where the conduct was implemented), not where agreement was made – here, conduct that caused the effects was also implemented within EEC, giving them territorial jurisdiction over it (even if agreements to engage in such conduct were concluded abroad); 2)relevant conduct is not only that of principles, but of subsidiaries and agents as well.
b. New Understanding Added – court here incorporates idea of where the conduct was implemented, rather than where agreement was signed, in order to grant jurisdiction beyond mere “effects” within a state (effects of agreement within state is different from implementation of an agreement within the state).
II. In re Insurance Antitrust Litigation (9th Cir. – ’91) – American insurance and American and foreign reinsurance companies form agreement to limit the kind of insurance they sell – court explores potential liability of foreign defendants under Timberlane factors to determine if US jurisdiction is proper (comity factors):

a. Factor #1 – Degree of Conflict with Foreign Law or Policy – applying US antitrust laws to London reinsurance market would lead to significant conflict with UK laws – goes against prescribing US jurisdiction.
b. Factor #2 – Nationality or Allegiance of Parties and Locations or Principal Places of Business of Corporations – most firms are US and many of British firms are subsidiaries of US parents – huge US interest here.
c. Factor #3 – Extent to Which Enforcement by Either State Can be Expected to Achieve Compliance – unlikely that UK court would enforce US injunction within UK – more likely that US courts can control conduct of UK firms within US – also able to collect damages from US assets.
d. Factor #4 – Realistic Significance of Effect on US as Compared with Those Elsewhere – effects large here but minimal in UK.
e. Factor #5 – Extent to Which There is Explicit Purpose to Harm or Affect US Commerce – agreements to boycott meant to effect US insurance business.

f. Factor #6 – Foreseeability of the Effect on American Commerce – effects were foreseeable and substantial.
g. Balancing – 5 in favor, 1 against exercising US jurisdiction – all in all, comity factors of Timberlane support exercise of US jurisdiction.
III. Hartford Fire Ins. Co. v. California (continuation of previous case in USSC – ’93) – can Sherman Act apply to foreign conduct in this case? Well established that Sherman Act applies to foreign conduct meant to produce and does in fact produce some substantial effects in US (American Banana, ALCOA, Restatement §415) – defendants claim that jurisdiction should have been denied because of principles of international comity (courtesy) – also claim that conduct is perfectly consistent with UK laws and policy, but court says just because it’s lawful in one place, need not make it lawful in another (Restatement §415, comment (j)) – also, under Restatement §403, comment (e), there is no conflict where a person subject to regulation by two states can comply with the laws of both (London reinsurers never claimed that they can’t comply with both US and UK laws).
a. Scalia Dissent – cites issue of legislative jurisdiction (whether Sherman Act can be made applicable to foreign companies) vs. issue of jurisdiction to adjudicate – here, court seems to say it has right to decide the case (adjudicate), but failed to consider whether Congress even legislated that the Sherman act apply to foreign companies.
i. Assumptions on the Congress’s Power to Legislate: 1)long-standing principle that one presumes that a law is meant to apply only within territory of US, unless there is a contrary intent – typically, court requires some explicit language of intent to apply abroad, not merely boilerplate text as in Sherman Act – but it is now well established that antitrust laws apply abroad; 2)an act of Congress ought never to be construed to violate the law of nations if any other possible construction remains (idea of international comity) – Congress has authority to go against other nation’s laws, but there is a presumption against this – applies “reasonableness” criteria of Restatement §403 which dictate against US jurisdiction given relevant activity occurred in UK, many defendant as from UK, and principle places of business are in UK, also UK has comprehensive regulatory scheme.
ii. Level of Conflict with Foreign Law – majority says no “true conflict” with foreign laws that would require not exercising US jurisdiction, unless US law “violates” foreign law, but this is too extreme of a position – should be enough to give power to foreign laws if US laws “unreasonably” (under §403) conflict with them.
V(C). National Jurisdiction and International Crime
V(C)(i). The Aircraft Hijacking Problem
I. The First Big Wave: US and Cuba – in July and August, 1961, several US planes were hijacked and flown to Cuba, for a few years prior to this, many other planes had also been hijacked and flown to the US.
II. Some Preliminary Notes and Questions – 18 USC §7(5) (“Special Maritime Territorial Jurisdiction of the US) established after US v. Cordova where  court dismissed against Cordova after he was involved in a fight on a plane, because of lack of jurisdiction – 18 USC §7(5) applies only to exercising jurisdiction when: 1)plane is in flight; 2)over the high seas or other water, out of the jurisdiction of any particular state (avoiding encroaching on territorial sovereignty of all states over their airspace).
III. Hijacking as a Worldwide Problem – in 1970, Arab groups get in on the action of hijacking planes to divert or destroy them.

V(C)(ii). International Extradition – given territorial principles of jurisdiction, state of landing usually didn’t have jurisdiction to try a case, nor did most of those states want to get involved – states look to extradition treaties to get their hands on hijackers (problem is that extradition has a lot of loopholes – ex. no extradition for political crimes).
I. In re Kavic (SC of Switzerland – ’52) – pilots and passenger divert plane from Yugoslavia to Switzerland and claim political asylum – could be actionable in Yugo. for “deprivation of freedom” of radio operator.

a. Location of Offense – Article 12 of extradition law also does not require extradition if crime occurred in Switzerland, or even if it was committed in both states (clear question of fact as to where deprivation of freedom occurred).
b. Political Offenses – under Article 10 of extradition law, no extradition for political offenses – applicable to: 1)pure political offenses – offenses directed against the state itself – look to see if purpose of act was to cause harm to state; 2)relative (complex) political offenses – common crime or offense that in view of surrounding circumstances (particularly motivation and purpose), become predominantly political coloring (necessarily, political character of offense should outweigh that of a common offense) – need not involve an act that is part of a struggle for political power (too narrow of a threshold that is difficult to meet in today’s world of totalitarian regimes) – enough that individual has engaged in passive conduct to avoid political compulsion (broader definition); 3)politically-connected offenses – common offenses committed not for their own sake, but for purposes of preparing or assuring the success of a pure political offense.
i. Case in Point – not “purely” political offenses because there was never any claim of a purpose to harm Yugo. – qualifies as “relative” political offense under the broader definition that allows for more passive conduct (hijacking was effort to escape communist regime for fear of death because of opposition to it).
ii. Necessary Balancing Requirement of all Political Offenses – there must be a relationship between the goal and the means of attaining it, so that the ideal associated with the goal are strong enough to excuse, if not to justify, the injury to private juridical injuries resulting from the act, and to render the actor worthy of asylum – in this case, tying down radio operator was not such a big deal in comparison to the freedom they were seeking to achieve.
II. Notes and Questions on Extradition
a. Treaty vs. Reciprocity – under Swiss law, extradition can exist with or without a treaty, if the other country reciprocates the actions – in US, no reciprocity, extradition with country only exists if treaty exists.
b. Necessity of a Statute – US extradition treaty is self-executing and only allows for extradition on conditions listed – Swiss treaty assumes that extradition must take place pursuant to domestic laws as well, meaning that it isn’t self-executing, and you can extradite for something not contained in the treaty.
c. Double Criminality Principle – most states agree with court, that to be extraditable, the act must be an offense in both requesting and requested state (although it could have different names or punishments).
d. Territorial Jurisdiction – Kavic lists two aspects: 1)jurisdiction of requesting state – expansive view – if there’s a reasonable basis for jurisdiction in requesting state, extradition may take place (not a universal view); 2)jurisdiction when part of offense is committed in requested state – especially important as regards successful hijackings – US upholds Swiss approach that they turn over people who commit crimes in US if effects are felt elsewhere.
e. Political Offenses Exception – exception to non-extradition of political offenses is that there is extradition for “political crimes and misdemeanors as well as purely military offenses” – almost universally recognized, although what constitutes such an offense is never spelled out.
f. Exemption for Nations of Requested State – many states retain right not to extradite nationals across the board, or as pertaining to specific cases – ex. American can kill wife in Paris, and return to US scot-free because no crime committed in US and no extradition to Paris.
g. Double Jeopardy – non bis in idem – cannot be extradited if already tried for the same offense in requested state – can become confusing if different jurisdictions charge with different offenses for the same crime.
h. Doctrine of Specialty – person extradited for given offense cannot be tried for any other offense committed prior to extradition.
i. Discretion of Rendering State – requested states typically have full discretion in deciding on extradition requests – Switzerland excludes political considerations from decisions – in US, courts can decide merits of extradition as well, but Secretary of State always has power to overrule their decisions for whatever reason (action is final and no review) – done perhaps in situations where Sec. of State cannot rely on requesting state to give a fair trial.
III. Restatement §475 – Extradition Between States: The Basic Rule – A state party to an extradition treaty is obligated to comply with the request of another state party to that treaty to arrest and deliver a person duly shown to be sought by that state (a) for trial on a charge of having committed a crime covered by the treaty within the jurisdiction of the requesting state, or (b) for punishment after conviction of such a crime and flight from that state,

a. provided that none of the grounds for refusal to extradite set forth in § 476 is applicable.
IV. Restatement §476 – Grounds for Refusing Extradition – Under most international agreements, state laws, and state practice: (1) A person sought for prosecution or for enforcement of a sentence will not be extradited (a) without a showing that there is cause for holding him for trial for the offense with which he is charged, or that he had been duly convicted of the offense; (b) if prosecution in the requesting state would be, or was, in contravention of an applicable principle of double jeopardy; (c) if the offense with which he is charged or of which he has been convicted is not punishable as a serious crime in both the requesting and the requested state; or (d) if the applicable period of limitation has expired.
a. (2) A person will not be extradited if the offense with which he is charged or of which he has been convicted is a political offense.

b. (3) A state may defer extradition of a person if it is itself holding him for prosecution or punishment for a serious crime, whether or not that crime is connected with the crime for which extradition is sought.
V. Restatement §477 – Doctrine of Specialty – Under most international agreements, state laws, and state practice: (1) A person who has been extradited to another state will not, unless the requested state consents, (a) be tried by the requesting state for an offense other than one for which he was extradited; or (b) be given punishment more severe than was provided by the applicable law of the requesting state at the time of the request for extradition.
a. (2) A person who has been extradited to another state for trial and has been acquitted of the charges for which he was extradited must be given a reasonable opportunity to depart from that state.

VI. Restatement §478 – International Extradition Procedure: Law of the United States – (1) A request by a foreign state for extradition of a person from the United States may be filed in the federal or State court in whose jurisdiction the person is found.

a. (2) (a) The judge or magistrate with whom the request is filed may, after preliminary review, issue a warrant ordering the person to be brought before the court for a hearing to determine whether he should be held for extradition; (b) If, on the basis of a hearing in accordance with paragraph (a), the judge or magistrate determines that the person is subject to extradition, he must so certify to the United States Secretary of State and issue a warrant for the person's commitment pending final decision by the Secretary (US Sec. Of State has last word on extradition decision).
V(C)(iii). Creating Jurisdiction by Treaty
I. The Tokyo Convention (1963) – pg. i, packet V – main purposes: 1)at the bare minimum, to provide the state of registration with jurisdiction over the offenses aboard the aircraft (Art. 3(1)); 2)give pilots right to use measures to keep order on board, including sometimes allowing them to restrain.
a. Art. 3(3) – jurisdiction is not exclusively territorial, but can also be based on any criminal jurisdiction exercised in accordance with national law (can be based on territory, nationality of offender, of victim, etc.).
b. Art. 16 – offense aboard aircraft in flight, to be considered as if it were committed in both state where it in fact occurred, as well as state of registration of plane – however, no obligation to extradite (16(2) – this is a problem).
c. Hijacking Offenses – Art. 11 – 11(1)obligates state of first landing to restore control of aircraft to rightful commander and to take custody of person committing seizure (but no responsibility to prosecute or extradite); 11(2)required landing state to permit the passengers and crew and plane itself to continue voyage as soon as practicable.
d. Problems – assume hijacked plane lands in non-party state, then there’s no obligation for that state to do anything – but even if it lands in a party state, under Art. 11, only duty to let plane proceed and take custody of offender, but under Art. 16(2), no duty to extradite, so nothing need be done.
II. The Hague Anti-Hijacking Convention (1971) – pg. ix, packet V – UN GA forced to address problem of hijacking after its growth in the world – obvious that Tokyo Convention not enough to combat hijacking problem (need for landing state to extradite or punish, not do what they please under Tokyo Art. 11(1)).
a. Art. 1 – unequivocally defines offense of forcible diversion of aircraft (but doesn’t give it a name).

b. Art. 2 – obligates each contracting state to make offenses punishable by severe penalties.
c. Art. 4 – each contracting state can establish jurisdiction based on being: 1)the state of registration of plane; 2)first state of landing with offender on board3 3)and in certain cases, where the accused might be found (4(1)(c)).
d. Art. 6(1) – obligation of contracting states to take offender into custody with purpose of initiating criminal proceedings, or extraditing.

i. Art. 7 – obligation of member states, if not extraditing under Art. 8, to submit case to competent authorities for purposes of prosecution (still leaves room for landing state to do nothing).
ii. Art. 8 – 8(2)no requirement of extradition between states that lack bilateral treaties; 8(1)for states that have bilateral treaties, they are amended to include hijacking as an extraditable offense, and under 8(4) to include for the jurisdiction provided in Art. 4, modifying the requirement that the crime be committed within the territory of the requesting state.
1. Political Offenses – US unsuccessful in adding provision that would have eliminated “political offense” as a defense to a plane hijacking.
e. Art. 9 – restates Tokyo Art. 11 providing for release of passengers, crew, and plane.

III. The Montreal Sabotage Convention (1971) – pg. xv, packet V.
a. Art. 3 – obligation to make offenses punishable by severe penalties.
b. Art. 4 – offenses involving airplane, occurring on the ground within one state, are not of an international character unless there is some international link to the offense (ex. foreign registry of plane) – applies to more situations (beyond Hague), under 4(2)(a) where state of take-off or landing different from state of plane registration, or under 4(2)(b) when state where offense if committed is other than state of registration of craft.
c. Art. 5 – obligation to establish jurisdiction over offenses on basis of territory of offense (not listed in Hague Art. 4), state of registration of plane, or landing state.

d. Art. 7 – obligation to punish or extradite – codified in US as part of Aircraft Sabotage Act of 1984 as 18 USC §32.
e. Art. 8 – amendment to existing treaties among contracting states to include offenses defined – as with Hague, unsuccessful effort to state that defined offenses shall not be considered as political crimes (to avoid extradition).

V(C)(iv). Creating Jurisdiction by Statute – Belgium’s War Crime Statute: A Postmortem – Ratner – Belgium statute granted them universal jurisdiction (Restatement §404), which means jurisdiction existed even in the absence of a nexus of territoriality, nationality, or passive personality (US opposes it and it’s eventually dropped) – didn’t require any link between Belgium and suspect, victim, or events – current law keeps all the negatives of universal jurisdiction, while eliminating all the positives, requiring: 1)that victim or defendant be citizen or resident of Belgium (accused need not be present in Belgium to stand trial); 2)other states with link to the crime do not have independent system of justice; 3)accused is not one of immunized government officials specified in the law.

I. Twin Goals of Universal Jurisdiction – any universal jurisdiction law must advance both accountability and public order – cannot simply allow all cases to be brought, but rather government, perhaps through prosecutor, should screen cases to determine political and financial costs of bringing it (this need not remove important cases, but rather the controversy of a case might help illustrate the importance of bringing it).
V(D). Beyond Extradition: Self-Help American Style
V(D)(i). US Law Enforcement Abroad: The Constitution and International Law – Lowenfeld – questions whether laws asserting jurisdiction over activities committed outside US, are valid under Constitution – 2 requirements of jurisdiction (especially when involving passive personality): 1)law limited to specific offenses; 2)linked to an authorization contained in a widely accepted international agreement.

I. Extraterritorial Reach of the Powers of Congress – Constitution doesn’t set territorial limits on Congress’s powers – also allows Congress to define and punish piracies and felonies committed on high seas and offenses against the law of nations – Congress can also write laws inconsistent with treaties and CIL, but unclear that they can write laws inconsistent with international understandings of jurisdiction (arguable that when Congress acts under its powers to define offenses against law of nations, it cannot bypass the territorial limitations imposed by international law).
a. Territorial Jurisdiction – US used to bind itself to territoriality in order to exercise criminal jurisdiction – “territory” was considered all land, maritime space, and air space of US, and later expanded to include all flagged vessels anywhere in the world.

II. Changes in the Law 1961-1988: New Light on the Constitution? – 
a. FAA – 1961, Congress changes FAA to state new crime of “aircraft piracy” in response to hijackings (aircraft needed to be in flight in air commerce – for jurisdiction, required no more than origin or scheduled destination of flight to be in US, therefore beyond mere territoriality or nationality jurisdiction).
b. Tokyo, Hague, Montreal – require extradition or prosecution, and amend all existing extradition laws to include crime of air piracy – expand jurisdiction over hijacking for all aircraft in flight or on the ground (Montreal) to include: 1)territorial state (where crime occurred); 2)state of registration; 3)state of landing if alleged offender was still on board.

c. US Amendments – in the face of Hague Art. 4(2) (each state will take measures necessary to establish jurisdiction over offense where offender is present in their territory…), Hague & Montreal Arts. 7 (prosecute or extradite) Congress adopts new section entitled “Aircraft Piracy Outside Special Aircraft Jurisdiction of the US” (18 USC §32) where it asserts jurisdiction over any person who commits an “offense” on an aircraft in flight outside the “special aircraft jurisdiction” of the US and is later found within the US (gives them a reason to capture people outside of US and bring them into the country to stand trial).
i. Assertion of Unconstitutionality – Lowenfeld says it’s improper (contrary to Due Process Clause and international law) to bring someone to the US by force to be charged with an offense over which the US had jurisdiction only once he were inside US territory (would call Yunis unconstitutional example of US jurisdiction where guy was captured international waters).

1. Fails Test – fails test established earlier that jurisdiction must be: 1)linked to specific crime; 2)linked to authorization contained in widely accepted inter. agree.

d. Passive Personality Principle – many other US laws adopt passive personality principle, giving US jurisdiction if victim or perpetrator is a US national – ex. 18 USC §2332(a) (pg. xxxiii, packet V) provides that US finds criminal liability for killing of US national outside of US (however, to ensure that this is only used for major crimes, also include §2332(d) which limits prosecutions only to those certified by AG’s office as offense intended to “coerce, intimidate, or retaliate” against government or civilian population – link to “terrorism”).
III. Conclusion: 1)territorial jurisdiction remains sound – departures from that principle are not precluded, but should be justified one by one and not built on a series of increasingly questionable precedents; 2)jurisdiction based on nationality of accused remains sound under international law but is questionable under Constitution without additional links; 3)jurisdiction based on crime aboard ship or aircraft registered in US is generally acceptable constitutionally, at least as to specific crimes; 4)jurisdiction based on nationality of victim may be justified constitutionally if exercised as implementing international convention widely adhered to, but not otherwise; 5)jurisdiction based on presence of accused justified constitutionally where presence is directly related to offense (ex. landing in US) – where presence not directly related to offense, or where presence is questionable, jurisdiction seems too self-generated to pass constitutional muster, even if in accordance with international law.

V(D)(ii). Three Arrests
I. Yunis – hijacked plane and landed back in Beirut, then read statement and blew it up (no one died) – later apprehended in international waters while on a boat, and brought to US to stand trial (crime had no apparent connection to US other than that three passengers were American).

II. Matta-Ballesteros – under indictment for US narcotics charges – Honduran soldier surrounded his house and forced him into a van, where he claimed there were two US officials (US claimed only Honduran officials were involved until they turned him over at the airport) – flown to stand trial in US (never any resort to the US-Honduras extradition treaty).
III. Verdugo-Urquidez – Mexican citizen possessing US green card – captured in Mexico by Mexican officials acting under US warrant, and then turned him over to US officials at the border.
V(D)(iii). Male Captus, Bene Detentus – despite bad capture, person may be validly detained and brought to trial – does illegal arrest/capture, deprive court of valid jurisdiction?
I. Ker v. Illinois – Ker was in Peru but wanted in Illinois – agent sent to Peru to present officials with valid documents for his arrest, but instead, forcibly arrested Ker himself and brought him to US.

a. Contentions on Jurisdiction – Ker claims: 1)he received no due process of law – court responds that “due process” refers to having a fair trial rather than irregularities in getting to trial (do not excuse the valid crime he is accused of); 2)by virtue of residence in Peru, he acquired right to only be forcibly removed from the country if it was in accordance with the US-Peru extradition treaty – court responds that since Ker fled US, he is not entitled to asylum anywhere else (Peru had power to expel him from country and he could not contest this) – also, kidnapper did not act or profess to act under the extradition treaty, and so is not bound by it (author disagrees with this part – thinks that extradition treaty is the law of the land, and defendant should be able to invoke its protections even though kidnapper didn’t invoke it during his illegal act).
II. Frisbie v. Collins – while living in Chicago, prisoner sentenced for life in Michigan, was kidnapped and brought back there – decision – court upholds Ker, saying that nothing in the Constitution requires a court to permit a guilty person rightfully convicted to escape justice because he was brought to trial against his will (seems to say we should focus on the substance, not the procedure).
III. Restatement §432 – Measures in Aid of Enforcement (Enforcement Jurisdiction) of Criminal Law – (1)A state may enforce its criminal law within its own territory through the use of police, investigative agencies, public prosecutors, courts, and custodial facilities, provided: (a) the law being enforced is within the state's jurisdiction to prescribe; (b) when enforcement is through the courts, the state has jurisdiction to adjudicate with respect to the person who is the target of enforcement; and (c) the procedures of investigation, arrest, adjudication, and punishment are consistent with the state's obligations under the law of international human rights.

a. (2)A state's law enforcement officers may exercise their functions in the territory of another state only with the consent of the other state, given by duly authorized officials of that state.

IV. Restatement §433 – External Measures in Aid of Enforcement of Criminal Law: Law of the United States – (1) Law enforcement officers of the United States may exercise their functions in the territory of another state only: (a) with the consent of the other state and if duly authorized by the United States; and (b) in compliance with the laws both of the United States and of the other state.

a. (2) A person apprehended in a foreign state, whether by foreign or by United States officials, and delivered to the United States, may be prosecuted in the United States unless his apprehension or delivery was carried out in such reprehensible manner as to shock the conscience of civilized society.
b. (3) Evidence obtained in a foreign state by means that would render it excludable if employed by United States officials in the United States may be admitted in courts in the United States unless the participation of United States law enforcement officers in the investigation, arrest, search, or interrogation through which the evidence was obtained was so substantial as to render the action that of the United States.
V(D)(iv). The Noriega Case – US v. Noriega (SD Florida – ’90) – Noriega captured in Panama and brought to stand trial in US after 24,000 US troops launched an offensive largely to get him – claim that he protected cocaine shipments from Colombia, through Panama, to US – moves to dismiss on grounds that: 1)lack of jurisdiction – US law cannot be applied to activities of foreign leader, all of which occurred outside US territory; 2)sovereign immunity – he is immune from prosecution as head of state and diplomat; 3)he is a prisoner of war under Geneva Convention; 4)illegal arrest.
I. Extraterritorial Jurisdiction Over Offense – analysis looks at: 1)whether US has power to reach conduct in question under traditional principles of international law; 2)whether statutes under which defendant is charged are intended to have extraterritorial effect (same issue that Scalia raises in Insurance Cases – we care about legislative jurisdiction before we look at jurisdiction to adjudicate).
a. Effects Doctrine – Restatement §402 – can prosecute for crimes done outside country but with intent to produce or producing effects within it (jurisdiction over crimes intended to have effects, but which do not, can take place, but must satisfy “reasonableness” of jurisdiction analysis) – even if no effects are produced, person can be tried if he was part of conspiracy and co-conspirator’s conduct occurred in US (US v. Baker) – clearly this all applied here.
i. Reasonableness Inquiry from Restatement §403 – under §403(1)(c), must look at character of offense and importance of regulation to regulating state – US has huge interest here – US also has affirmative duty to stem flow of drugs under inter. law.

b. Intent of Statute to Apply Extraterritorially – where statute is silent, assumption is that it does not apply extraterritorially – however, such statutes may be given extraterritorial effect if nature of the law permits it and Congress intends it (Congress’s intent can be inferred from nature of offense and Congress’s other legislative efforts to eliminate it) – here, crime of narcotics trafficking is huge and widely important to US.

II. Sovereign Immunity – idea is that we want to promote international comity (respect) among nations by ensuring that leaders are free to perform government duties without fearing another country’s legal system – to qualify, must be recognized as head of state, but Noriega never was recognized by the US as “head of state” (was recognized as de facto ruler, but just because he runs the country, doesn’t mean he should get privileges of immunity – otherwise, all dictators would get immunity).

III. Prisoner of War Status – claim status as “prisoners of war” under Geneva POW (III) (pg. 983) – never imagines to provide immunity against crimes committed by prisoner against detaining power (US) before outbreak of military hostilities.
IV. Illegal Arrest – claims arrest is invalid, and therefore jurisdiction is as well because:

a. Invasion was Violation of International Law – claims that invasion of Panama was violation of CIL and treaties – court responds that individuals lack standing to claim treaty violations in the absence of protest from offended government – also, under Ker-Frisbie doctrine, violations of international law alone, do not deprive court of jurisdiction over defendant in absence of specific treaty language to that effect.

b. Supervisory Authority – says given illegality of invasion and arrest, court has responsibility to condemn the conflict as “shocking to the conscience” (Restatement §433(2)) – court responds it cannot answer questions that run into foreign policy – court uses 6-point Baker v. Carr justiciability test to determine if this question is justiciable under constitution or a nonjusticiable broad challenge to conduct of foreign policy – determines that at its base, complaint is challenge to morality of war and therefore not constitutionally answerable (but even if it had authority to condemn invasion, “remedy” would be directed at effects of conflict, but would not effect prosecution of defendant for drug violations).
V(E). Jurisdiction and Terrorism – US v. Yousef (2nd Cir. – 2003) – Yousef planned and carried out the first WTC bombing – fled and was later involved in plot to bomb US-flag airliners – in preparation, he placed bomb under seat of Japan-Manila flight, killing one Japanese passenger – big plot was uncovered before it was carried out and he fled Manila – later captured in Islamabad – claims US lacks jurisdiction to prosecute for airline bombing case given that it’s extraterritorial jurisdiction (all conduct occurred outside of US), also claims that US violated Pakistan-US extradition treaty.
I. Jur. to Prosecute Defendants’ Extraterritorial Conduct Under Federal Law
a. Applicable Law – under issues of legislative jurisdiction, while we presume no extraterr. jur. where Congress doesn’t explicitly list it, this can be overcome when Congress expresses intent to have it – must then follow Congressional intent unless this violates 5th Amendment (due process) – when analyzing Congressional intent, we recognize that we never construe an act of Congress to violate international law if another construction is possible, although Congress may legislate in excess of international law.
i. US v. Bowman – Congress is presumed to intend extraterr. application of criminal statutes where nature of crime does not depend on locality of the defendants’ acts and where restricting the statute to US terr. would severely diminish the statute’s effectiveness – this is the case here as regards substantive crime of plotting to place, and placing bombs on airliners, as well as conspiracy to commit those crimes.
b. “Later Found in US” – Count 19 – 18 USC §32(b) prescribes jurisdiction to US over placing a bomb on planes of other countries while in flight, no matter where attack is committed, as long as the offender is afterwards found in US (same statute as in Yunis) – claims this shouldn’t apply because he was brought against his will when transferred for charges relating to WTC bombing – court holds he was “found in US” for purposes of §32(b) (like with Yunis where additional air piracy indictment was added after he was “found in US” following being captured and brought here because of conspiracy, hostage taking, and aircraft damage).
i. Montreal Convention - §32(b) applies the convention where there’s an intent to prevent perpetrators from hiding in countries that didn’t have connection to the airline (uses language of “present in”) – despite different language, Congress’s intent was to have term “found in” to parallel “present in.”

II. Exercise of US Extraterritorial Jur. and CILs – Yousef claims CIL, to which US is subordinate, does not provide basis for jurisdiction over these counts – court dismisses argument saying US law is not subordinate to CIL and can provide valid, totally separate basis for jurisdiction – also, in this case, US law does comport with CIL – jurisdiction exists in three areas: 1)domestic law (18 USC §32); 2)aut dedere aut punier (extradite or prosecute) jurisdiction created by Montreal and implemented in §32; 3)protective principle of CIL.

a. Relationship Btwn. Domestic and Inter. Law – CIL may inform judgments in cases, but it cannot constrain making of law – CIL only applicable in US if there are no treaties or domestic executive, legislative, or judicial decisions that usurp it – must always follow Congress’s intent, even when this forces noncompliance with CIL.

b. Treaty-Based Jurisdiction: Hague and Montreal – treaty can usurp CIL unless it violates one of the few recognized “peremptory norms” (jus cogens) of international law, which rule above all (ex. treaty to engage in slave trade is void, treaty to engage in ivory trade is not) – both Conventions create “extradite or prosecute” jurisdiction and US is simply asserting its right to prosecute person “found” in the state.
c. Consistency with CIL – jurisdiction that exists here is consistent with several CILs: 1)passive personality principle – plots involved trying to kill US nationals; 2)objective territorial principle – purpose of attack was to influence US foreign policy and defendants intended their actions to have an effect within the US; 3)protective principle – allows for jurisdiction over non-nationals for acts done abroad that affect the security of the state – usually invoked for jurisdiction against politically motivated attacks, but this isn’t necessary.
d. Universality Principle – district court improperly found that jurisdiction over the case existed because of the universality principle (Restatement §404) – court rejects this because, although it allow a state to prosecute an offender of any nationality for an offense committed outside the state and without contacts to it, this is only for a few, near-unique offenses uniformly recognized by the “civilized nations” as an offense against the “law of nations” (typically includes piracy, war crimes, and crimes against humanity, although Restatement says that some terrorism can qualify – court doesn’t like to rely on Restatement without other precedent) – cannot expand the reach of such crimes by drawing analogy between traditionally recognized “universal” crimes and new crimes (placing bomb on plane) – nor can new universal jurisdiction be created by reliance on treaties or scholarly works consisting of aspirational propositions.

i. Terrorism – while most condemn such acts, the sentiment is not universal and so these crimes cannot qualify, notwithstanding what Restatement §404 says.

III. Proper Venue – under 18 USC §3238, Congress prescribes that trial for offender whose crime was committed on high seas or outside jurisdiction of any state, shall be where the offender is arrested or first brought – here, jurisdiction in SDNY is proper.

IV. Doctrine of Specialty – Yousef asserts that the doctrine prohibits prosecution of a defendant for a crime other than the crime for which he has been extradited (US v. Alvarez-Machain) – court says that because this was not raised in a timely manner, it cannot be dealt with (seems like a cope-out, then again, he wasn’t extradited, so would this even apply?).
VI. INTERNATIONAL LAW AND NATIONAL COURTS
PART A – SUING FOREIGN STATES IN NATIONAL COURTS

VI(A). The Development of Sovereign Immunity Law in the US
VI(A)(i). A Historical Introduction
I. The Tate Letter – issued from State Dept. (courts need not follow it) – creates Tate Doctrine (Restrictive Theory) – sovereign immunity is recognized for public acts (juri imperii), but not for private acts (jure gestionis) – adopted as result of increasing practice of governments to engage in commercial activities (protect rights of people doing business with them).
II. Tate Letter in Practice – no serious protest from foreign nations since it was in accord with international practice – still had several problems: 1)made no attempt to define distinction between what was public and what was private act (sometimes didn’t even matter – ex. ship carrying grain purchased by foreign gov. hits another); 2)not clear who should decide difference between public/private acts (state dept.? courts?); 3)when not immune, unclear how you sue a foreign gov. in the US [need to attach property of state to suit – new question arises whether you can attach unrelated property (quasi in rem jurisdiction)].
a. Alternative for Foreign Gov. Facing US Suit: 1)seek immediate relief from state dept. (if state dept. agrees, it could send letter to AG to give immunity in court); 2)could plea directly to court (because decision could be appealed, and could combine defense of immunity from claim with defense of immunity of attached property).

VI(A)(ii). The Restrictive Theory of Immunity
I. Victory Transport v. Comisaria General de Abastecimientos y Transportes (2nd Cir. – ’64) – Spain charters a ship from appellee to transport wheat from Alabama to Spain – ship damaged in Spanish port – appellee sues – Decision – in an effort to avoid embarrassment in our foreign relations, court defers to State Department approach towards sovereign immunity – Tate Doctrine allows court to use its judgment to determine what constitutes an unprotected  “public” act – act here was more private commercial and is not protected.
a. Denial of Immunity by State Dept. – denial of immunity request by State Dept. is not determinative, but is instructive as to whether to grant immunity in a court proceeding.

b. Categories Where Immunity Granted (Public Act): 1)internal administrative acts, such as expulsion of an alien; 2)legislative acts, such as nationalization; 3)acts concerning armed force; 4)acts concerning diplomatic activity; 5)public loans.

c. Jurisdiction – usually in rem, but here it can be in personam because of a prior agreement to arbitrate in NY (shows consent to jurisdiction in NY).

d. Nature vs. Purpose of Activity – court here looks at purpose of activity in determining that it is private, however some recommend that by looking at nature, one can better identify claims entitled to be heard by asking whether activity could be performed by a private person – court rejects “nature” approach because it would require projecting “personal notions about the proper realm of state functioning.”

II. Getting Fed Up With Sovereign Immunity System – in 1966, memo issued within State Dept. that expresses the unsatisfactory nature of the current system – undefined system creates inconsistencies in judgments.

VI(B). The Foreign Sovereign Immunities Act of 1976 – pg. 329 – 28 USC §§1330, 1332, 1391(f), 1441(d), 1602-1611 – codifies restrictive theory of immunity – purports to answer three questions: 1)availability of sovereign immunity as a defense; 2)presence of subject-matter jurisdiction over claim; 3)propriety of personal jurisdiction over defendant.
I. Jurisdiction
a. §1330 – establishes right of court to hear case.

i. §1330(a) – established subject-matter jurisdiction – confers original jurisdiction on federal courts without regard to amount in controversy regarding nonjury civil action against foreign state for unprotected acts under §1603(a).
ii. §1330(b) – establishes personal jurisdiction – requires subject-matter jurisdiction + proper service of process.

b. §1604 – foreign state immune except as provided in §§1605-1607.

c. §1605 – exceptions to immunity.

i. §1605(a)(2) – no immunity for “commercial activity” – breaks it up into three categories of jurisdiction: 1)“based on commercial activity carried on in US by foreign state” – general jurisdiction?; 2)“act performed in US in connection with commercial activity of foreign state elsewhere” – specific/activity-based jurisdiction?; 3)“act outside US in connection with commercial activity of foreign state elsewhere and that act causes direct effect in US” – effects doctrine?
1. §1603(d) – definition of “commercial activity” – commercial character of activity determined by looking at “nature” rather than “purpose” (goes against Liberty Transport).

2. §1603(e) – definition of “commercial activity carried on in US by foreign state” – requires commercial activity be carried out by state having “substantial contact” with US (seems to integrate “minimal connections” test of International Shoe).
3. Restatement §435, comment (b) – also employs “nature of” approach (look to see if conduct could be conducted by private citizens – “fact that goods, property, money, or services may be used for a public or governmental purpose does not alter the commercial character of the activity”) – defines “commercial” as activity carried out by state or state instrumentality concerned with: 1)production, sale or purchase of goods; 2)hiring or leasing of property; 3)borrowing or lending money; 4)performance of or contracting for performance of services; 5)similar activities of the kind that are carried on by natural or juridical persons.

II. Immunity and Exclusion from Jurisdiction – to establish jurisdiction under §1330, foreign state must show that cause of action comes under one of the exceptions in §1605.

III. Commencement of Action
a. §1609 – abolishes prejudgment attachments, and particularly jurisdictional attachments, of property of foreign states (ex. cannot attach to attain in rem jurisdiction over state).
i. §1610 – attachments as part of execution of judgment is still allowed (assumes jurisdiction was attained some other way).

b. §1608(a) – four options for issuing service of summons and complaint.

IV. Enforcement of Judgments
a. §1610 – exceptions to immunity of property from attachment or execution.

i. §1610(a)(2) – allows for post-judgment attachment of property of defendant state for purposes of execution if property is used for commercial activity in US and is linked to claim on which the judgment is based.

ii. §1610(b)(2) – allows for attachment of property of state instrumentality engaged in commercial activity, even if not related to claim.

V. Actions in State Courts – federal courts are not the exclusive forum for actions against foreign states and state instrumentalities.

a. §§1441(d), 1608 – can remove to federal court for the district embracing the place where the actions was initiated.

VI(B)(ii). Commercial Activity Here and Abroad
I. Texas Trading & Milling Corp. v. Federal Republic of Nigeria (2nd Cir. – ’81) – Nigeria buys tons of cement to build infrastructure for oil drilling but then repudiates contracts and unilaterally altered the letters of credit (instead of getting paid upon presenting letters of credit, shippers would need additional statement from Central Bank) – some sue – Nigeria claims immunity.
a. Untying the Knot: What Questions Need to be Asked?
i. Availability of Sovereign Immunity – looks to FSIA §1605(a)(2) – no immunity for “commercial activity” (defined in FSIA §1603(d)) – need to see if it’s present to find sovereign immunity.
ii. Personal Jurisdiction Over Defendant – under §1330(b), personal jurisdiction requires subject-matter jurisdiction and proper service of process under §1608 – but cannot create personal jurisdiction where Constitution prohibits it, and so also requires due process scrutiny.

b. Five Questions of §1605(a)(2) Case:

i. Does Conduct Action is Based Upon or Related to, Qualify as “Commercial Activity?” – must be Nigeria’s massive cement purchase program – Congress put its faith in the courts to determine whether the conduct qualifies as “commercial” under the §1603(d) definition (qualifies here) – Court looks to: 1)legislative history – if activity is one in which private person could engage, it is not entitled to immunity (look at nature, not purpose); 2)case law; 3)international law – follows restrictive theory.

ii. Does that Commercial Activity Bear the Relation to the Cause of Action and to the US Described by 1 of 3 Phrases of §1605(a)(2), Warranting the Court’s Exercise of Subject-Matter Jurisdiction Under §1330(a)? – court looks to third clause of §1605(a)(2) (no immunity where conduct committed elsewhere has “direct effect” in US) – inquiry is whether corp. has suffered “direct” financial loss and whether this loss was in US (not meant to be very restrictive since Congress sought to regularize jurisdiction of US courts) – both conditions are met since each corp. is American and needed to get money here.
iii. Does the Exercise of this Congressional SM Jur. Lie Within the Permissible Limits of the “Judicial Power” Set Forth in Art. III? – each suit is “between a state, or the citizens thereof, and foreign states,” therefore coming within judicial power by way of diversity grant (Const. Art. III, §2, cl. 1).
iv. Do SM Jur. Under §1330(a) and Service Under §1608 Exist, Thereby Making Personal Jurisdiction Proper Under §1330(b)? – Yes, given proper service under §1608 and existence of SM Jur.
v. Does the Exercise of Personal Jurisdiction Under §1330(b) Comply with the Due Process Clause (Const. Amend. V), Thus Making Personal Jurisdiction Proper? – three parts: 1)is foreign state “person” within meaning of clause? Under Amoco, yes it is; 2)does foreign state have contacts in US, and if so, with what? Relevant area is entire US, not only NY – look to minimum contacts required by International Shoe and whether finding such contacts would comport with “traditional notions of fair play and substantial justice” – given choosing US law and process as protectors through conducting business here and agreeing to have US bank distribute funds, Nigeria has benefited from US law and could have foreseen going to court here; 3)inconvenience to defendants – NY far from Nigeria but not inconvenient.
II. Sugarman v. Aeromexico, Inc. (3rd Cir. – ’80) – is Aeromexico, national airline of Mexico, shielded by FSIA? – sued for hardships suffered as a result of delays in Mexico.

a. FSIA §1605(a)(2) – breaks down three clauses - #2 and #3 don’t work here since act not performed in US (#2) and injury to passenger from delays in Mexico is not “direct effect” in US (#3) – however, find that clause #1 is applicable because action can be said to be “based upon” a “commercial activity” carried on in US by Mexico (given that Mexico sells tickets here and purchased ticket was bought in US) – clause #1 does not require that actual misconduct occur in US, only that commercial conduct occur within US (action “based” on commercial activity in US vs. act “performed” in US in clause #2) (see definition in §1603(e)) – also seems as if court is saying misconduct must arise out of this commercial conduct (i.e. court probably wouldn’t find jurisdiction if Sugarman hadn’t purchased the ticket here and the only connection is that Aeromexico sells ticket here – different from dissent approach in Vencedora).
III. Vencedora Oceanic Navigation, S.A. v. Compagne Nationale Algerienne De Navigation (CNAN) (5th Cir. – ’84) – State-owned Algerian Co. (that does business in US) tows Panamanian ship in Spanish waters and caused it to be damaged further – Panamanian Co. sues for loss in US courts.
a. FSIA §1605(a)(2) – Vencedora’s claim is dismissed because there’s no jurisdiction under any part of the section, including clause #1 (action based on commercial activity carried on in US by foreign state), because even though CNAN carries out business here, that business is in no way linked to the acts that caused the injury (nexus approach vs. “doing business test” – when Congress wanted to use a “doing business test,” it made this clear, as in §1605(a)(3)) – any other interpretation would open the floodgates to litigation in US as long as a Co. did business here.
i. Relation to Sugarman – seems consistent since there, Sugarman bought ticket in US for his overseas flight (action was “based” on commercial act in US), but here, although Algerian Co. does business in US, Panama Co. that suffers damages has no connection to that business).
b. Dissent – finds “doing business” (along with nexus approach) a jurisdictional ground under §1605(a)(2) clause #1 – if we insert definitions contained in §§1603(d&e), clause #1 becomes, “a foreign state shall not be immune from the jur…where the action is based upon a regular course of commercial conduct carried on by such state (§1603(d)) and having substantial contact with the US (§1603(e))” – still, to avoid opening US for suits between foreigners, dissent would adhere strictly to “substantial contacts” requirement of due process and forum non conveniens dismissals to screen out cases.
IV. Act of State Doctrine – in Inter. Assoc. of Machinists v. OPEC (CD Cal – ’79), court ruled that OPEC’s fixing prices of oil, despite otherwise breaking the Sherman Act, were so closely tied to their economies that they could not be questioned, being “acts of state” (different from sovereign immunity – issue of court afraid to interfere in foreign policy areas – judicial remedy inappropriate).

V. Issue of FSIA §1605(a)(2) clause #3 Before the Supreme Court – Republic of Argentina v. Weltover, Inc. (USSC – ’92) – Argentina issued “Bonods” to hold off paying foreign debt – when they began to mature, Argentina still lacked sufficient funds and some refused to go along with rescheduling of payments on them – couple of foreign companies bringing suit in US – Decision – “direct effect” in US because money from debt payments was supposed to be, but was not, delivered to NY bank – also, this qualifies as a “commercial activity,” because we look at “nature” of the act (§1603(d)), question becomes whether actions foreign state performs are of the type a private party could engage in (all of Bonods were garden-variety debt instruments).
a. Verlinden – foreign plaintiff can sue foreign sovereign in US courts, provided that substantive requirements of the Act are satisfied.

VI(C). Special Problems in Suing Foreign Gov.s and Instrumentalities
V(C)(i). Alien vs. Alien – Verlinden B.V. v. Central Bank of Nigeria (USSC – ’83) – court affirms that foreign plaintiff can sue foreign sovereign in US courts (alien vs. alien suit) if substantive requirements of the FSIA are met – arises from cement cases against Nigeria – Dutch company claims Central Bank’s conduct constituted anticipatory breach of the letter of credit.
I. FSIA §1330(a) – unambiguous in allowing “any non-jury civil action against foreign state…with respect to which foreign state is not entitled to immunity” – nothing granting personal jur. would indicate limitation based on citizenship of plaintiff – protected against great influx of cases by requiring substantial contact with US under §1605.
II. Did Congress Exceed Scope of Art. III in Granting Federal Courts SM Jur.? – No, diversity clause (controversies between state, or its citizens thereof, and foreign state) is not enough by itself since foreign plaintiff cannot be considered “state or citizen thereof” – however, add “arising under” clause which, under Osborn, establishes that Congress may confer on the federal courts jurisdiction over any case or controversy that might call for application of federal law (or “arises under” federal law as used in Const. Art. III, §2 – as far as court is concerned, an action against a foreign sovereign “arises under” federal law).

VI(C)(ii). Subsidiaries and State Instrumentalities – FSIA is not clear about how far down the corporate chain, coverage of the Act extends (ex. Co. A is instrumentality of A, and owns majority shares in Co. B – does Co. B also qualify as a state instrumentality?).
I. Gates v. Victor Fine Foods (9th Cir. – ’95) – Alberta owns Alberta Pork which owns Fletcher’s, which owns Victor Fine Foods – former employees bring suit against all three companies – Decision – named Alberta Pork a state instrumentality, but Fletcher’s was not, because it was not owned by Alberta.

a. FSIA §1603 – court says that Congress could have easily stated that in order to come under the act, an entity must be owned by a foreign state or an agency/instrumentality of a foreign state, but it didn’t because this would expand immunity far beyond what Congress intended.

II. In re Air Crash Near Roselawn, Indiana (7th Cir. – ’96) – one defendant was ATR, owned 50/50 by French and Italian companies that the government of the two countries had majority shares in (together, France and Italy had 75% ownership in ATR and exercised substantial control over it) – plaintiffs seek to remove under §1441(d) but defendants claim that §1603(b)(2) does not cover ATR because it was owned by two states together, rather than having a majority of shares owned by a state – Decision – CofA says that ATR is a state instrumentality.

a. FSIA §1603(b)(2) – so long as entity is formed under laws of one of the member nations to the international agreement or multinational joint venture, then it is a state instrumentality – clearly, given that there is majority ownership by governments which also play a huge role in corporate decision-making, ATR is state instrumentality.
b. Rejecting Gates – court says that Act does not expressly require direct ownership by the government.
III. Dole Food Co. v. Patrickson (USSC – 2003) – Dole impleaded Dead Sea Companies which also tried to remove under §1441(d) claiming to be instrumentalities of Israel even though they were subsidiaries of a parent company owned by Israel.
a. Subsidiaries of Instrumentalities – court holds that subsidiaries of instrumentalities are not themselves instrumentalities under §1603(b) – only direct ownership of a majority of shares by foreign state satisfies the statutory requirement under §1603(b)(2) (upholds Gates while rejecting In re Air Crash Near Roselawn).

i. Ownership Interest – look at ownership as a matter of corporate law, not regular parlance – parent of subsidiary does not have legal title to subsidiary, which means that parent definitely does not have legal title to subsidiary of subsidiary.
1. Control of Co. – Dead Sea argues that Israel always had control over its operations, but control interest does not substitute for ownership interest in determining instrumentality (direct majority ownership by foreign state, not control, is the benchmark).
b. Time When Instrumentality is Determined – need to look at instrumentality status at time the suit is filed to determine if Co. qualifies under §1603(b) – consistent with longstanding principle that jurisdiction depends upon the state of things at the time the action is brought.

c. Dissent – thinks that under §1603(b)(2)’s mention of “instrumentality” where foreign state owns “majority of shares or other ownership interest,” foreign state’s ownership of corporate parent of company would qualify to make it a state instrumentality – fact that Congress did not explicitly require “direct” ownership of Co. by foreign state points at fact that it’s not required – risk of adverse foreign policy consequences is no less great where indirectly owned subsidiary, vs. directly owner Co., is involved (especially since some countries use tiered corporate structure to control companies under gov. – these will never get protection of FSIA).
VI(C)(iii). The Problem of Retroactivity – Republic of Austria v. Altmann (USSC – 2004) – claim to paintings of Jew in Nazi Austria taken by state-owned gallery – defendants seek to dismiss based on sovereign immunity back in 1948, but plaintiffs claim that that FSIA is applicable retroactively to events before its creation (under §1605(a)(3), the stealing of paintings would not qualify for immunity) – Decision – FSIA does apply retroactively – presumption that when law affects substantive rights, you don’t apply it retroactively, but when it applies procedural rights, no such presumption – idea that we don’t want to change legal rules parties relied on in shaping their primary conduct (substantive rights), but it’s silly to assume that foreign immunity law from back in the day, shaped the conduct of Austria.
I. Applying FSIA to Pre-Enactment Conduct – clear evidence that Congress intended this can be seen in preamble of FSIA (§1602) – states that “claims of foreign states to immunity should henceforth be decided” in conformity with FSIA – presents idea that immunity “claims” (vs. actions protected by immunity) are to henceforth fall under the section (can therefore apply retroactively to the actual conduct on which immunity claim is based).

II. Accepting Comments from State Dept. – court willing to consider, and perhaps defer to, State Dept. opinion on implications of exercising jurisdiction over particular petitioners in connection with their alleged conduct if it affects foreign policy concerns.

III. Kennedy Dissent – general rule not to apply statute if application will impose retroactive effect on litigants (stems from fundamental fairness concept) – exception to rule is when statute itself requires retroactive application (FSIA does not contain this – “henceforth” language can only be read as the new regime replacing the old from that point on).
a. Jurisdictional Statutes and Retroactivity – when statute does not create new jurisdiction, there is no retroactive effect, but when it does create new jurisdiction where none existed before, then there is a retroactive effect.

b. Reliance on Immunity – dissent disagrees that states do not rely, and shape their conduct, based on sovereign immunity – clearly, by having FSIA apply retroactively, the US is now open to tons of new claims based on conduct from long ago, where foreign states perhaps acted while relying on the immunity they had at the time.
c. Invitation of Case-by-Case Intervention by Executive – asking State Dept. for opinion and perhaps applying it, only makes sense if it refers to opinions about preenactment conduct (when law allowed for unilateral executive authority), but does serious harm to constitutional balance between political branches if it also asks for opinions on conduct subject to FSIA because it undoes Congress’s purpose for the Act to replace old and unsatisfactory methodology of Executive decisionmaking – foreign nations now have incentive to seek executive overrides of conduct not immune under FSIA.
VI(C)(iv). Execution
I. Waivers - §1605(a)(1) & §1610(a)(1) – a state’s waiver of jurisdiction does not presume a waiver of attachment, and vice versa.

II. Birch Shipping Corp. v. Embassy of United Republic of Tanzania (DC DC – ’80) – defendant contests effort by court to attach US property claiming it is immune under §1609 and doesn’t qualify for any exemptions under §1610 – plaintiff responds that defendant waived immunity under §1610(a).

a. §1610(a) – two step analysis: 1)foreign state must have waived immunity – defendant’s agreement to arbitrate can be seen as an implicit waiver of immunity; 2)property attached must be used for a commercial purpose – property in question are to be used to pay salaries of embassy staff and operation expenses [court says this qualifies as “commercial activity” under §1603(d) – need to look at nature of activity (contract for goods/services) rather than purpose (public)].
b. Accounts Not Used “Solely” for Commercial Activity – is it proper to attach the account if it is used for more than just commercial activities? Court says yes, because they can find no Congressional limitations.

i. Wrongly Decided? – some say this case was wrongly decided because the court’s definition of “property…used for commercial activity” was very expansive – since the case, there has been no other case authorizing execution on an embassy account.

III. Letelier v. Republic of Chile (2nd Cir. – ’84) – claim that assassins had link to Chilean government – sued Chile under §1605(a)(5) noncommercial tort exception – win judgment and sought to attach Chile-owned airline in US – can you attach assets of state-owned airline to fulfill a judgment against the state itself (different from other cases where if judgment of state, attachment sought against state, or if judgment against instrumentality, attachment sought against instrumentality)?
a. Separate Juridical Existence – first look to see if airline is actually “property of foreign state” (§1610(a)) rather than just an agency or instrumentality?

i. Banec – we presume that government instrumentalities establishes as separate entities are just that, separate from “property of gov.” under §1610(a), but this presumption can be overcome if there is clear evidence that this separateness was only established to overcome liability – idea was: 1)we want to prevent foreign government from eluding liability by transferring $; 2)a foreign government cannot avoid its obligations by abusing the corporate form.
ii. Overcoming Presumption of Separateness – not overcome in this case because participation in tort cannot really be related to an effort to abuse the corporate form – no proof that airline’s separate status was created to shield owners (Chile) from tort liability.

b. Commercial Activity – even assuming airline is deemed property of state under §1605(a), cannot be attached under §1605(a)(2) because section requires that property attached be used for “commercial activity upon which the claim is based,” but as assassination is not a “commercial activity,” but rather a tort.
c. Right Without a Remedy – here, there is a right without a remedy, because we have found the state liable, not the instrumentality, and therefore property needs to be attached under §1605(a)(2) rather than §1605(b)(2), therefore requiring that the property “airline” was used for “commercial activity upon which the claim is based” – but here, as established, the commercial activities of the airline could not be linked to the tort.
PART B – ABUSE OF HUMAN RIGHTS, TERRORISM, AND CIVIL LITIGATION – main purpose of FSIA was to get judgments against states for commercial activity – however, as Letelier demonstrates, many people also try to get $ because of torts – suits in tort unconnected with commercial activity were permitted under §1605(a)(5) but only if injuries occurred in the US (Letelier was valid because assassination occurred in DC) – things have changed since then.

VI(D). The Alien Tort Statute (ATS) – liability against states for tortuous activity outside of the US was revived, at least to aid aliens, under the ATS 18 USC §1350 (pg. 107) (covers US and international conduct) – difficult to bring case since you need alien plaintiffs and in personam jurisdiction over the defendants if they are foreigners.
I. Original Purpose of ATS – not clear-cut, but probably to show US as new but reliable member of inter. community – most likely intended for aliens to sue for tortuous conduct of US nationals rather than other foreign nationals for acts committed outside of US territory.
VI(D)(i). The Filartiga Case – jurisdiction over alien was deemed valid in tort case against alleged torturer for his conduct in Paraguay.

VI(D)(ii). The Tel-Oren Case – claim against Libya was training terrorists of PLO that launched attack on Israeli highway – litigation focused against PLO.
I. Law of Nations – since ATS requires violation of “law of nations,” do non-state actors qualify? Court here says no, and as a result, no cause of action over PLO since they cannot be considered a state actor and therefore cannot be considered to act under color of state law (vs. Filartiga where actor was Paraguayan official acting under color of state law – law of nations refers only to state-initiated torture, not anything an individual would do on his own).
II. Jurisdiction & Cause of Action? – Judge Bork says that ATS only created jurisdiction in federal courts to hear an alien tort claim, but that it did not concurrently create a cause of action (would need to find separate violation of a substantive law that qualified under “law of nations”).

VI(D)(iii). Suing Foreign Sovereign (vs. Individual) Under the ATS - The Amerada Hess Case – during Falkland Islands War, Argentina bombed and damaged ship chartered to Liberian subsidiary of American Co.
I. Jurisdiction – CofA claims that as long as jurisdiction existed under ATS, could not be barred by FSIA (which did not repeal or modify ATA) – USSC disagrees, saying that structure of FSIA demonstrates Congressional intent that it be the sole basis for obtaining jurisdiction over a foreign state (Verlinden states that FSIA must always be applied when a foreign sovereign is involved because all SM Jur. depends on existence of possible exceptions to sovereign immunity under FSIA).

VI(D)(iv). Kadic v. Karadzic (2nd Cir. – ’95) – victims of Bosnian atrocities sue the leader of the insurgent Bosnian-Serb forces – eventually served with process while invitee to UN in NY – many questions: 1)can you remedy some violations of “law of nations” of acts are committed by non-state actor?; 2)if so, are genocide, war crimes, and crimes against humanity among the violations that do not require state action?; 3)can a person, otherwise liable for a violation of the “law of nations,” be immune from service of process because he is US as invitee of UN?

I. SM Jur. – plaintiffs claim jurisdiction of federal courts in three areas:

a. ATS – Filartiga establishes that ATS confers SM Jur. when: 1)alien sues; 2)for a tort; 3)committed in violation of the law of nations – since #1 and #2 are obvious, the big question is whether this is an inter. law violation?
i. Violation of Law of Nations – non-state actor can violate the law of nations (contrary to Tel-Oren) – ex. long ago, there was individual liability for piracy and slave trade, even when acting as non-state actor – Restatement says that “individuals may be liable for offenses against international law…”
ii. Case in Point – victims claim three inter. law violations: 1)genocide – Convention on Genocide, 1951, makes clear that individual will be punished whether they are public officials or private individuals – here, defendant is accused of murder, rape, etc. aimed at destroying an ethnic group; 2)war crimes – Art. 3 from any of the 4 Geneva Conventions, binds each party to internal conflicts whether they are nations, or roaming hordes of insurgents; 3)torture and summary execution – typically only actionable as violation of inter. law if committed by state actor – since we don’t know if defendant is state actor at this point in proceedings, we keep it in for now.
1. State Action Requirement for Inter. Law Violations – for torture, need to prove “state actor” status for liability – dist. ct. dismissed for lack of SM Jur. over these claims because US does not recognize Bosnian-Serb entity as state – preposterous to think that we remove liability for “state” actors just because of formality of non recognition by US – court would apply liability for state actions as long as “state” showed semblance of official status.

b. Torture Victims Protection Act – pg. 108 – not a jurisdictional statute (cause of action statute) – need to find jurisdiction under ATS or 18 USC §1331 (federal question jurisdiction) – requires state actor for liability.

c. 18 USC §1331 – claiming that since federal common law incorporates international law, cause of action for inter. law violations must “arise under” law of US for purposes of §1331 jurisdiction – court fails to decide issue, claiming it isn’t needed where ATS already grants jurisdiction.
II. Service of Process and Personal Jurisdiction – defendant claims that status as invitee of UN made him immune from service of process.
a. Headquarters Agreement – only provides immunity from suit within “headquarters district,” but Karadzic was outside of it when served.
b. Federal Common Law Immunity – cannot dismiss case now because of possibility that defendant might be deemed immune as foreign sovereign in the future (if US decides to recognize Karadzic in this way).
III. Justiciability – do other elements weigh against exercising jurisdiction?: 1)political question doctrine – under Baker v. Carr, none of six questions precludes adjudication here; 2)act of state doctrine – courts will refrain from judging acts of foreign state within its own territory – court cannot see how this would extend to acts in violation of nation’s fundamental laws.
VI(D)(v). Sosa v. Alvarez-Machain (USSC – 2004) – 2nd phase of the case where kidnapped Alavrez-Machain, now acquitted in US, seeks revenge under FTCA (alleging false arrest) and ATS (alleging violation of law of nations) for his kidnapping from Mexico – Court denies remedy under either statute.

I. FTCA – designed to remove sovereign immunity of US from suits in tort – however, there’s an exception (immunity not waived) for any claim arising in a foreign country (18 USC §2680(k)), as here, in Mexico.
II. ATS – claim by defendants (Sosa), that ATS only grants jurisdiction but creates no right of action (need separate law for the substantive claim under ATS) – court agrees that ATS is mostly jurisdictional (created to allow court to entertain cases concerned with particular subject matter), but looks at time of enactment and finds that jurisdiction allowed courts to hear claims in limited category defined by law of nations and recognized as common law – however, these handful of actionable laws do not encompass Alvarez’s claim.
a. Original Rights of Action Recognized as International and Common Law and Actionable Under ATS – court requires that all claims based on present-day law of nations must rest on norm of international character accepted by civilized world and defined with a specificity comparable to features of 18th century paradigms that recognized causes of actions for: 1)violations of safe conducts; 2)infringement of rights of ambassadors; 3)piracy.

b. Creating Private Rights of Action – creating a private right of action is a job better left to legislative department (reluctant to infer intent to create private right of action unless statute explicitly provides so).
i. Rule – still, court should not recognized right of action unless the violation of international law at issue, has the same level of acceptance among civilized nations as the historical paradigms that existed when ATS was adopted – determination whether norm is sufficiently definite to support cause of action should involve element of judgment about the political consequences of makes that cause available to litigants in the federal courts.
ii. Case in Point – Alvarez’s claims of having “arbitrary detention” actionable under ATS fail, because it is not a CIL recognized to the level that the court requires.

III. Scalia Dissent – disagrees with majority’s grant of discretionary power in federal judiciary to create causes of action for enforcement of international-law-based norms.
a. Erie – court ignores Erie doctrine, that grants of jurisdictional authority alone, are not themselves grants of law-making authority.

b. Kadic – dissent is critical of the case because CofA found a right of action for genocide under ATS, even though statute relied on, Genocide Convention Implementation Act of 1987, specifically said that it did not intend to create a substantive or procedural right enforceable by law (CofA reasoned that Implementation Act didn’t repeal cause of action preexisting under ATS) – dissent says this is clear example of judicial discretion overriding clear Congressional intent.
VI(E). Legislation About Litigation – people look to Congress to clarify jurisdiction/rights of action under the different statutes.
VI(E)(i). TVPA – created in response to Tel-Oren exposure of ATS shortcomings: 1)establishes cause of action (for torture and extrajudicial killings); 2)defines the offenses to which it applies in place of the vague reference to “violation of law of nations” in ATS; 3)sets out specific statute of limitations.

I. Liability – liability imposed only on individuals (not on states) who act under authority of law of any foreign nation (state actors – probably would not include PLO) – not confined to alien plaintiffs (like ATS).

VI(E)(ii). Amending the Foreign Sovereign Immunities Act – in 1996, Congress adds new sections to FSIA – new sections only applicable if claimant or victim is US national – immunity under new sections lifted only if foreign state has been designated by Sec. of State as state sponsor of terrorism.
I. FSIA §1605(a)(7) – foreign states shall not be immune from jurisdiction of US for personal injury or death caused by torture, extrajudicial killing, aircraft sabotage, hostage taking, or assisting such acts, if engaged in by an official of the state within the scope of his/her employment.
II. FSIA §1610(a)(7) – companion provision – commercial property shall not be immune from attachment in aid of execution upon a judgment relating to claim under §1605(a)(7), regardless of whether property was involved with act upon which the claim was based.
VI(E)(iii). Statutes Relevant to Claims on Behalf of Human Rights Abuse – despite helping people bring claims, unclear whether actual compensation could be secured.
I. ATS – only aliens can bring suits, and only individuals can be defendants – depending on whether Filartiga or Tel-Oren view prevails, range of offenses could be very wide or narrow (also consider Alvarez-Machain).
II. TVPA – both aliens and citizens could be plaintiffs, but only on basis of defined offenses – allows suits only against individual defendants over whom personal jurisdiction could be obtained.

III. 1996 Amendments to FSIA – only US nationals can bring suits on basis of larger, but still limited, group of offenses (including hostage taking) – only states designated as state-sponsors or terrorism could be defendants.

VI(F). The Search for Assets – despite amendment of §1610(a), execution still limited to “property used for a commercial activity” (diplomatic property still immune).
VI(F)(i). The Iran Cases: Flatow et al. – Flatow’s father brings suit for wrongful death against Iran, within DC – judge awards compensatory damages of over $200 million after finding no immunity – plaintiff attempted to attach diplomatic buildings (no longer in use) but was denied – later joined by others who also secured huge compensatory awards from Iran but could not attach to anything since Iran had no “commercial activity” in US.

VI(F)(ii). The Cuba Case: Alejandre et al – human rights activists killed when shot down by Cuba over international waters and get judgment against Cuba – sought to attach debts owed to Cuban telecomm. firm by US-based telecomm. Carriers (use §1610(f)) – CofA rejects this citing Banec, that presumption of separate juridical status between state of Cuba and a state-owned telecomm. firm, had not been overcome (as such, judgment against Cuba could not be obtained by attaching debt owned to unrelated state instrumentality – see Letelier).
VI(F)(iii). Breaking the Impasse: Ad Hoc Legislation – Congress passes ad hoc legislation that allows specifically, for collecting under final judgments obtained against Iran or Cuba as of July 20, 2000 or during one of five specified dates (coincided with final judgments from other high-profile cases) – allows Congress to save face with particular litigants and maintain overall status of foreign sovereign immunity.
VI(F)(iv). Current State of Affairs Re: Attachment of State/State Instrumentality Property in Aid of Execution – commercial property of foreign state is available for attachment in aid of execution regardless of whether the property was involved with the act on which the claim is based (§1610(a)(7)) – property of juridically independent foreign state instrumentality may not be attached for purposes of execution unless there was a connection between instrumentality and acts on which the claim is based (cannot collect from property of state instrumentality, if it’s the state that’s guilty of something – Banec, Letelier, Alejandre).
VII. THE UN AND ITS PRINCIPAL ORGANS & THE CONDUCT OF STATES
VII(A). A First Look at the UN Charter
I. Structure of the UN:

a. General Assembly: 1)little control over hostilities (Security Council deals with them); 2)voting on decisions is by majority (2/3 on important questions, simple majority on others); 3)Under UN Charter Article 17, has power to consider and approve the budget of the UN and apportions among member states, the costs (US pays 25%).

i. Committees – seven of them, carry out the real work: 1)two for political affairs; 2)two for economic and social affairs; 3)one for trusteeship affairs; 4)one for administrative and budgetary questions; 5)one for legal matters.

1. Many subsidiary bodies also created.
ii. UN SC Deadlock – by resolution, GA passed idea that should UN SC be deadlocked and there is a threat of peace that needs to be acted on, by simple majority of Assembly, or affirmative vote of seven SC members, Assembly could be convened to decide how to act collectively – some say this resolution has no force.

b. Secretary General – appointed by General Assembly from UN SC’s recommendation – brings Security Council’s attention to world issues and coordinates UN’s staff and activities – supervises Secretariat composed of 23,000 apolitical civil servants.
c. Security Council – fifteen members – exclusive authority to act after a beach of peace – five permanent places (China, France, Russia, US, England).

i. Article 27(3) – for nonprocedural matters, requires “affirmative vote of nine members including the concurring votes of the Permanent Members” – literal reading infers that PM abstention means no affirmative vote, but at the first meeting it was agreed that abstention would not be considered a veto.

1. Also question of double veto, whether separate vote required to determine if matter is procedural – resolved that if question came up as to nature of matter, it would require vote of seven SC members with agreement from all PMs.
a. Also passed resolution listing 35 “procedural” categories that double veto would not apply to.

ii. Article 28 – “The Security Council shall be so organized as to be able to function continuously” – interpreted to mean that even if one permanent member walks out, the SC still does its work.

II. UN’s World Court (International Court of Justice) – 15 members selected by absolute majorities of GA and SC (Article 10 of ICJ) – created under Chapter XIV of UN Charter (pg. 23).
a. Article 93 of UN Charter – all UN members are parties to the Court’s Statute.

b. Article 38 of ICJ – to find applicable international law, look at: 1)international conventions; 2)international custom; 3)general principles of law of civilized nations; 4)subject to Article 59, judicial decisions and teachings of qualified publicists as subsidiary means of determining rule of law.
c. Jurisdiction – under Article 34 of ICJ, only over states (vs. private parties) – in contentious cases, limited to cases in which the parties consent – states submit to jurisdiction is several ways: 1)unilateral declaration under Article 36(2) of ICJ Statute – under Connally Reservation, US agrees to jurisdiction but excludes all matters that would be within domestic jurisdiction of US; 2)submit to jurisdiction in advance through provisions in bilateral and multilateral treaties; 3)may complete compromise whereby they agree to jurisdiction for a particular case.

i. Article 96 of UN Charter – GA, SC, or any other authorized organ, can request advisory opinion on legal questions.

ii. Article 35(2) – jur. over non-party states as prescribed by SC.

iii. Article 36(2) – right to decide on “legal disputes” only – the same restriction does not exist under Article 36(1).

1. Article 38(2) – may decide cases ex aequo et bono for political disputes.

iv. Jurisdiction to Determine if There’s Jurisdiction – Restatement §903(3) and Article 36(6).
d. Decision-Making – typically hear case as group of 15 with one ad hoc judge from a non-represented party – rule based on simple majority with President of Court breaking ties – lately have been hearing cases in 5-member groups but parties get to voice how members are chosen.

e. US Involvement – Became party (with reservations) in 1946, and declared cancellation in 1985 (terminated in 1986 following mandatory six month delay of cancellation effect as enumerated in the 1946 declaration) – termination only affected cases brought under 36(2) but not many bilateral and multilateral disputes under 36(1) that Court still has jurisdiction over.
VII(B). More on the World Court

VII(B)(i). Jurisdiction of the Court

I. Shabtai Rosenne – The World Court: What it is and How it Works
a. Court’s Jurisdiction Over Contentious Case (compulsory jurisdiction) – assumed by: 1)specific agreement between two or more states – dispute arising out of agreement allows any one party to go to court with it (ICJ Art. 36(1)); 2)unilateral declaration of state accepting jurisdiction for defined disputes (ICJ Art. 36(2)).

b. Conferring Jurisdiction on Court by Way of International Treaty (ICJ Art. 36(1)):

i. Special Agreement between states agreeing to refer a defined question to the court – can use Court to define legal principles, leaving countries to negotiate a definitive settlement – new type of “special agreement” is “framework agreement” which is agreement that dispute exists but it doesn’t define what that dispute is.

ii. Compromisory Clause in a treaty – provision by which any dispute arising out of the application or interpretation of the treaty may be referred to the Court by any of the parties to the dispute.
iii. Treaty for Pacific Settlement of Disputes – on a regional or bilateral level – court decides on what is the substance of the agreement (scope limited to parties and terms of treaty)

c. Jurisdiction by Unilateral Declaration (Compulsory Jurisdiction) – (ICJ Art. 36(2)) – one can bring complaint against another that unilaterally agreed as well – declaration may be made unconditionally or subject to reservations (however, reciprocity is inherent so jurisdiction only exists to the extent that reservations coincide) – of 186 members in 1993, only 55 have accepted it.
i. Reservations – common one is that which comes within domestic jurisdiction of States (probably governed by political factors).
1. Article 36(6) – if there is a dispute as to whether the Court has jurisdiction, it will decide the issue.

VII(B)(ii). Standing and Exhaustion of Local Remedies – requirement to exhaust local remedies before you can bring a case at the ICJ.
I. Interhandel Case (Switzerland v. US – ICJ) – Truman agrees to compulsory jurisdiction under ICJ Article 36(2) except in specific areas (disputes entrusted to other tribunals, those within domestic jurisdiction of US, arising under multilateral treaties) – Switzerland agrees to complete jurisdiction under ICJ – dispute arose when US seized assets of Interhandel which they claim was owned by an enemy company, allowing US to seize its assets under Trading with the Enemy Act – Switzerland says this move is blocked by the Washington Accord which the US was a party with Switzerland, allowing for Swiss entities to determine status of such companies and if final decisions are contested, they can be presented for arbitration – US raises objectives:
a. No ICJ Jurisdiction – claim dispute arose before date in 1946 when US’s agreement to compulsory jurisdiction went into force – Court counters that Swiss request, and US denial, of return of Interhandel assets, occurred in 1948 (prior activity concerned general discussion on the search for German property in Switzerland – facts and situations which led to the dispute, cannot be confused with the dispute itself).
b. Reciprocity Principle and Limitations of Swiss Compulsory Jur. Declaration – US claims that Swiss declaration was for 1948 and “hereinafter” while US declaration was from 1946 and on, given reciprocity principle, Swiss declaration controls and ICJ only has jur. from 1948 on – Court disagrees, saying that reciprocity only enables which has made the wider acceptance of jur. to rely upon the reservations laid down by the other party (cannot justify a state relying upon a restriction which the other party has not included in its own declaration, since the date of effectiveness is not really a “restriction”).

c. No Jur. Given Restrictions in US Declaration to Retain Control Over Domestic Jur. – Swiss gov. responds by bringing up the Washington Accord and other international laws – Court responds that issue is over interpretation of Article IV of the Accord, which is a question of international law under the Accord – also comments that US law deals only with enemy property, but here the status is unclear, and must first be decided by international law before US can claim jur.
d. No Jur. Given that Interhandel Has Not Exhausted Local Remedies in US Courts – resorting to international law only after exhaustion of local remedies is well established rule of customary international law (here, ICJ proceeding brought when USSC had remanded back to district court) – US courts are also well equipped to address issues of international law – Court upholds this objection.
II. ELSI (US v. Italy – ICJ) – US claims Italy violated their international obligations under Treaty of Friendship, Commerce, and Navigation (FCN) when it requisitioned ELSI’s assets and didn’t give two US companies the right to liquidate it themselves – US claims the two companies exhausted all legal claims in Italy (Italy contests this).

a. Jurisdiction – court has it under ICJ Article 36(1) and under the FCN treaty itself – court confines itself to questions of “interpretation and application” of the FCN treaty.

b. Applicability of Local Remedies Rule – US contends that there is no reason to assume this rule applies to cases brought under Article 36 – court rejects US contention that an important part of customary international law would only govern if the treaty at issue (FCN) expressly made mention of it.
i. Direct Breach of International Law Not Subject to Local Remedies? Court rejects this contention as it did in Interhandel – cannot severe out the idea of an international law breach (by breaking the FCN) from the rest of the case – local remedies rule applies to all of it.

ii. Estoppel – US claims estoppel of the local remedies rule given that in a correspondence from Italy in 1978, there was no mention that local remedies hadn’t been exhausted and presented it as if they had – Court rejects that failure to mention a matter at a particular point qualifies as estoppel on the exhaustion of local remedies rule.

c. Were Local Remedies Exhausted? Sufficient that essence of the international claim has been brought before tribunals and pursued as far as permitted by local law – did US companies have a duty to bring claim of FCN breach while bankruptcy proceeding for Italian Co. was raising the same issues? Court says not clear that remedy would have been available and Italy fails to show that US failed to employ realistic remedies open to them.
VII(B)(iii). More on the Jurisdiction of the World Court
I. Case Concerning Military and Paramilitary Activities in and Against Nicaragua – Nicaragua v. US (ICJ – ’84) – Nicaragua brings case against US for military and paramilitary operations in Nicaragua and off its coast – claim jurisdiction under ICJ Article 36(1) and under FCN Treaty (as above) – is US under compulsory jur. Obligation (from 1946), despite further unilateral declaration in 1984, stating that declaration won’t apply to disputes with Central American States regarding activities there?
a. Unilateral Declarations – states are free to say whatever they want and to make any reservations, but are not free to amend the scope and contents of its solemn commitments whenever it wants – unilateral declarations create bilateral obligations with other states.
b. Good Faith Requirement – requirement of states to act under good faith obligations to other states – would dictate that, according to the law of treaties which requires a reasonable time for withdrawal of treaties that have no provision regarding their duration (given provision in 1946 declaration promising expiration only after 6 months following termination declaration, 3 days notice of change is not “reasonable”).

c. US’s Multi-Lateral Treaty Reservation – assuming 1984 declaration doesn’t effect 1946 declaration, does court have jur. despite US’s reservation (c) in 1946 (no jurisdiction of ICJ over disputes arising under multi-lateral treaty unless: 1)all affected treaty parties are before the court; or 2)US agrees to jurisdiction)? US claims three of Nicaragua’s neighbors not before the court, would be affected – Court responds that several of Nicaragua’s claims do not regard the treaties, but regard general questions of customary international law (even when such questions are inherently linked within scope of treaties, they can still exist as separate issues) – also, given acceptance of compulsory jur. by Nicaragua’s neighbors, they could always go to court if they feel adversely affected by the judgments.
d. Nicaragua’s Grounds for Jurisdiction – claims breaking of FCN – US argues that there was no violation and that if there was, under treaty, Nicaragua required to resort to diplomacy first – but Court reasserts their right to interpret the treaty, regardless of whether Nicaragua followed the proper procedures.

e. Admissibility of Nicaragua’s Application – US claims inadmissibility from:

i. Other states affected by Court decision are not before the court – under ICJ Article 59, court says it can adjudicate in relation only to those parties before the court, other states can bring up issues later or intervene.

ii. All claims go back to the idea of breach of peace, something the SC is to deal with (UN Art. 24), or regional agencies (UN Art. 52) – US says Nicaragua brought the same claim to SC a few weeks earlier, and failed to get necessary votes under UN Art. 27(3) – by having Court try the same issue now, it is impairing the role of the SC to deal with the right of self defense (UN Art. 51) – Court responds that while UN Art. 12 prohibits action in GA while SC is dealing with it, the same restriction doesn’t exist for the court, which under UN Art. 36(3) has express rights to deal with legal disputes, whenever they may arise – concurrent jurisdiction of court and SC possible because unlike GA, court doesn’t have political function.

iii. Inability of judicial function to deal with ongoing conflicts (lacks attribute necessary for application of judicial process – ex. events are still ongoing, lacks pattern of legally relevant facts) – Court responds that lack of proof or capability of the judicial process cannot be assumed (must give party a chance to prove their case).

iv. Failure of Nicaragua to exhaust established processes for resolving conflicts in Central America (point to Contadora process recognized by UN as appropriate method for resolving CA disputes) – under UN 52(2), Contadora is “regional arrangement” and Nicaragua is obliged to use it first – Court refuses to consider Contadora a “regional arrangement” and cites UN Art. 103 which says that in conflict between member states under ICJ Charter and obligations under other inter. agreements, the ICJ Charter prevails.
II. Post Nicaragua v. US Events – Dept. of State issues statement in 1985 reasserting continued displeasure with use of the ICJ for “political” purposes in this dispute – decided to pull out of dispute.

a. Termination of Compulsory Jur. – in Oct. 1985, US claimed termination of compulsory jur. (after the six months req. for it to take effect).
b. Reasons: 1)few other states use it; 2)close to impossible to bring a case before the court under compulsory jurisdiction; 3)states can deposit acceptance of compulsory jur. for the sole purpose of bringing a case, and then withdrawing it after the case is over.

VII(C). Peacekeeping: The General Assembly and the Security Council
VII(C)(i). United Nations Peacekeeping Operations in the Middle East and Congo – fear of imminent bankruptcy from creation of UN Emergency Force in Gaza and UN operation in Congo.

I. UN Emergency Force in Gaza (UNEF) – $20 million/year – 6000 troop unit created to supervise cease-fire btwn. Egypt, France, UK, and Israel after seizure of Suez and response attack in 1957 – allocated costs to all member but with sliding scale with more from wealthier nations.
II. UN Operation in Congo (ONUC) – $120 million/year – 20,000 troops following eruption of violence after Congo got independence from Belgium in 1960 – financing like under UNEF, but greater costs require richer nations to “bear a special responsibility” – were given authorization to use force to apprehend all non-UN military personnel.
VII(C)(ii). The Financial Crisis and Resort to the Court – failure of many to pay ONUC and UNEF costs (on top of UN regular budget costs) – greatest deficit comes from Communist bloc countries which amounted for 50% of total receipts but opposed ONUC actions – most money owed to US for logistical support and other services rendered to the two forces.

I. Resolutions: 1)$200 million bond issue (paid from regular budget over 25 years); 2)Assembly asks ICJ for advisory opinion on whether UNEF and ONUC costs were “expenses of the Organization” (making them subject to apportionment to Member States by Assembly under Article 17(2) of UN Charter) – favorable court opinion seen as first step for imposing sanctions under UN Art. 19 on those who did not pay.
VII(C)(iii). Advisory Opinion of ICJ on Certain “Expenses of UN” (UN Art. 17(2)) – power of ICJ to give advisory opinion (on “legal question”) under ICJ Art. 65 when requested – question does have political flavor, but so do most questions, and Court will not attribute political character to request that invites it to undertake an essentially judicial task (interpretation of treaty provision) – also reserves the right to decide complimentary issues (besides interpreting application of UN Art. 17(2)), such as whether the expenditures were decided in conformity with the Charter to begin with.
I. Approval of the “Budget of the Organization” (UN Art. 17(1)) – only one budget for UN, and this includes expenses relating to the maintenance of international peace and security (also makes room for “unforeseen and extraordinary expenses”) – at one point, group of 15 presented proposition that was accepted without opposition (investigations and observations undertaken by the Organization to prevent possible aggression should be financed as part of the regular budget of UN) – court points to this as proof that there is no limiting or qualifying idea before the word “budget.”
II. Apportionment of the “Expenses of the Organization” (UN Art. 17(2)) – term means all the expenses and not just certain types of expenses which might be referred to as “regular expenses.”
III. Implied Limitations on Budgetary Authority of Assembly? – claim by some that expenses from operations for maintaining international peace and security are not “expenses” within UN 17(2) but need to be dealt with exclusively by UN SC (since they are the ones involved with peace and security issues under UN 24) through agreements negotiated under UN 43 – court looks at UN 24 and says that responsibility conferred on SC is “primary,” not exclusive – GA also involved (ex. UN 14 – allows them to recommend measures for peaceful adjustment of situations, except when being dealt with by SC under UN 12) – also, nothing in UN 17(2) limits the reach of the “budget” that the GA may apportion.
a. “Action” in UN Art. 11(2) – “Any such question on which action is necessary shall be referred to the UN SC by the GA” – does “action” include opinions on the budget or only enforcement actions? Court says, it must mean enforcement “actions” (not budgetary actions) solely within province of SC (indicated by Chapter VII – “action with respect to threats to the peace…”).
b. UN Art. 43 – requires Member negotiations with SC to govern the number and types of armed forces, nature of facilities and assistance – argument that such agreements intended to include specifications about cost allocations of enforcement actions (only SC has authority to arrange meetings to discuss such costs) – Court responds that UNEF and ONUC were not enforcement actions, and even if they were, interpretation of text above is wrong – if under UN Art. 43, a member insisted on costs being borne by UN, then it would fall back under ambit of GA’s control in UN 17 – also seems ridiculous to make the SC impotent to act unless UN 43 agreements have been concluded (undoubtedly, the SC’s actions must have recourse to funding through other means, such as under “expenses of the org. in UN 17(2)).
IV. Are Expenditures at Issue “Expenditures of the Organization”? Must be made towards the goal of accomplishing the purposes of the UN (UN Art. 1) – if expenditure was meant to accomplish the purposes of the UN, even if initiated or carried out by the wrong UN organ, is still an expense of the organization (binding of the organizational body to ultra vires acts of an agent).
a. Back to Questions of Enforcement Actions Under UN Art. 11:

i. UNEF – no proof that “action” recommended by SC, would include force, therefore no proof this was to be an enforcement action – however goal was to promote peace, which is clearly a purpose of the UN, and therefore “expenses of the organization.”
ii. ONUC – SC is authorized to act through instruments of its own choice under UN Art. 29 (can establish subsidiary organs) and UN Art. 98 (may entrust “other functions” to Secretary General) – in this instance, SC gave SG room to develop approaches to the Congo – operations did not include the use of force against a State, nor were they “preventative or enforcement” measures under UN Chapter VII, therefore, not “action” as used in UN Art. 11.

V. Koretsky’s Dissent
a. Justiciability – calls this all a political issue court should have avoided answering (question of financial policy of peace-keeping and question of powers and responsibilities of UN).
b. Merits – proposals of action violate Charter because they included GA authorizing Secretary General to set up UN Armed Forces but there is no authorization for this – UN Art. 45 binds Member States to make available their combined military forces for urgent military actions – other provisions talk of “forces of Members,” not “forces of the UN” – Court’s opinion enlarges powers of GA to act in such circumstances where only SC should be acting (and says SC only has sole authority over “enforcement or coercive action”).
i. Converting “Recommendations” Into “Actions” – UN Art. 10-14 all mention that General Assembly may “make recommendations” but Court never explains where this converts into authorization to “take actions” – actions should be taken by those to whom recommendations are made.
ii. Function of SC Reduced to “Enforcement” and “Coercive” Actions – under Charter, only SC can take action in regards to international peace and security (UN Art. 11(2) – GA only “refers” situations where action may be necessary) – Court disputes that limitation of SC actions to those direct against a State (UN Art. 43), to mean only coercive or enforcement actions (action can be taken against a State and still be outside of this limited area designated by the Court) – also Court failed to consider relevance of UN 43 in relation to UN 39-42.
VIII. THREAT OR USE OF FORCE

VIII(A). Self Defense: Background and Source Material

VIII(A)(i). The Caroline Incident – in 1837, Canadian insurgents secure supplies from American side and amass 1000-man force in Buffalo – British troops attack American steamer and call it “self defense” – McLeod, a participant, was eventually acquitted – British and US governments agree, in principle, that self-defense may require use of force – Mr. Webster, Secretary of State, denied that that situation existed in this instance, saying that use of force for “self-defense” should only come where the “necessity of that self-defense is instant, overwhelming, and leaving no choice or means, and no moment for deliberation.”
I. Proportionality – earlier, Webster included requirement for proportionality – “act must be limited by necessity, and kept clearly within it.”

VIII(A)(ii). The Self-Defense Exception: UN Art. 51 – nothing in Charter meant to impair the inherent right of individual or collective self-defense if an armed attack occurs against a member of the UN, until the UN SC takes measures necessary to ensure peace. Measures taken by members in the exercise of the right of self-defense need to be reported immediately to UN SC and will not effect their authority to act to restore peace and security.
VIII(A)(iii). Military and Paramilitary Activities in and Against Nicaragua – Nicaragua v. US (ICJ – 1986)
I. Victim of Armed Attack – to practice self-defense, need to be victim of armed attack which can include not only a regular armed force but also irregular forces (ex. Hired guerillas) which carry out armed attacks of such gravity that they amount to an actual armed attack by a regular force, or if they are substantially involved in such an attack (description from Definition of Aggression Art. 3(g) annexed to General Assembly Resolution 3314 (XXIX) seen as CIL).

a. Exclusion – “armed attack” does not involve assistance to rebels in the form of provisions of weapons or logistical or other support – may only amount to a threat of use of force, or intervention in the affairs of another state.

b. Declaration of Armed Attack – state against which the “armed attack” was launched, needs to declare that it was attacked in this way – when exercising “collective self-defense,” cannot take actions on behalf of another state that has not declared it has been attacked.

i. Request of Attacked State – third state cannot aid in “collective self-defense” unless the attacked state has requested such aid from it – a CIL.

ii. “Armed Attack” Threshold – third state cannot aid attacked state in collective self-defense unless attack has amounted to “armed attack.”

II. Case in Point – did Nicaragua engage in “armed attack” that would legitimize US aid in “collective self-defense” of El Salvador, Honduras, and Costa Rica?

a. El Salvador – declared it was attacked, but only after US already engaged Nicaragua – also, they never requested aid of US, and Nicaragua’s activities there were limited to supplying arms to rebels (not at the level or “armed attack”).

b. Honduras and Costa Rica – Nicaragua did launch incursions into their territory, but only Honduras mentioned that it was attacked, and even then, it didn’t request aid from US (rather hoping it would be solved regionally through Cantadora process)
c. UN Art. 51 – at no time did US follow notice requirements (didn’t tell UN SC of its intent to provide for “collective self-defense” of those states) – although in the context of CIL of collective self-defense, no need to follow notice requirements, the fact that they weren’t followed is evidence that contradicts the claims they were acting towards a collective self-defense.
d. Court Conclusion – US aid to Nicaraguan contras cannot be considered an act for “collective self-defense” of above countries – also, other acts of US, such as attacks on ports, oil installations, etc., definitely do not satisfy the proportionality requirement – major issue whether any of US activities satisfy with proportionality or necessity requirements, and if they don’t, then this is an additional ground for wrongfulness.

VIII(A)(iv). International Law in Theory and Practice – Schachter – many issues of uncertainty in legal limits of self-defense: 1)what are the key standards of necessity and proportionality?; 2)differing interpretations of events that would permit forcible defensive action?; 3)level of illegal force that is enough to trigger armed defensive response – what level of threat of force is enough to give credibility to idea that attack is imminent?; 4)whether use of force for self-defense is justified against supply of arms, logisitical support of armed force; 5)not clear to what extent self-defense as response to armed attack serves as a deterrent to future attacks; 6)not clear when state can intervene on behalf of another’s internal conflict to constitute collective self-defense.
I. Defensist Doctrine – use of force against another state is only justified in the name of true “self defense” – need to be credible in this claim, which can be evinced by their willingness to consider ways to reduce threats and resolve conflicts without force (ex. monitoring and inspection) – the whole position is a profound change from a time when force was deemed legitimate if it was undertaken for economic or manifest destiny purposes.
II. UN Rejects Self-Defense Claims – UN very reluctant to expand recognition of self-defense beyond basic principles of justified use only in the face of an imminent threat or as response to actual attack – have rejected finding of self-defense in many situations: 1)use of force to rescue political hostages believed to face imminent danger; 2)force against officials or installations in foreign state believed to support terrorists who attack the state claiming self-defense; 3)force against military targets of state believed to threaten imminent attack; 4)retaliatory force to deter renewed attacks on state taking action; 5)force against government that helps insurgents of third state; 6)force against government that allows third state to use its territory for a believed imminent attack against state claiming self-defense; 7)force in the name of collective self-defense against government imposed by foreign forces and facing military resistance from its people.

a. Fears – fears that expanding definition of self-defense will lead to more unilateral actions by states.

b. Counter-Point – many international lawyers want a more liberal definition because they recognize the necessity of powerful states to maintain international order and would make acts by such states legal if force, even unilateral force, was used in the name of law and order.
VIII(B). The Invasion of Kuwait
VIII(B)(i). Overture: The Threat of Force

I. UN Art. 2(4) – All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.
II. Iraq Threatens UAE and Kuwait on Oil Glut – in July, 1990, Hussein threatens force on oil-exporting nations if they don’t lessen their excessive production which he claimed was lowering oil prices and hurting the Iraqi economy – also claims that actions by Kuwait and UAE are result of American influence in trying to get the price of oil lower.
III. US Deploys Air and Sea Forces in Response – meant to discourage potential attacks by Iraq – also aim to ensure free flow of oil.
IV. OPEC Agrees to Raise Oil Price by $3 a Barrel – July, 1990 – OPEC raises prices and hope to get discipline from its members this time around (Iraq reinforces this with their threat of using force) – Iraq, Iran, and Saudi Arabia agree on these price increases and on maintaining discipline of members.
VIII(B)(ii). Attack and Initial Response
I. Iraqi Troops Cross Kuwait Border – August 1990 – reach Kuwait City the same day – use force of 120,000 in relation to Kuwait’s 20,000 men.

II. Iraq Seizes Kuwait and Oil; US Condemns Attack and Urges United Action – August, 1990 – US stops all imports from Iraq and freezes their US assets – Iraq stopped debt payments to US – Kuwaiti Emir flees to Saudi Arabia.

III. UN Condemns Invasion with Threat to Punish Iraq – August, 1990 – UN SC condemns actions (14-0 vote with Yemen abstaining), requests immediate withdrawal of troops, and threatening sanctions (under UN Arts. 39 & 40) – Iraq claims it will leave in a few days or weeks, depending on Kuwait’s response to the situation.
IV. Iraq Mass On Saudi Frontier; Arabs Agree to Meet; Bush Ready to Help if Asked – August, 1990 – Iraq moves forces for possible attack on Saudi Arabia – Bush says he will help if asked – Iraq claims it will withdraw but leave a puppet government in control of Kuwait – Arab League condemns action but 1/3 of member (including Libya, PLO, and Jordan) didn’t vote for statement (14 support and 7 abstain) – Saudi Arabia supports more multi-lateral, international  approach through possible economic sanctions, while Egypt is more in favor of confrontational stance.
V. Trade Sanctions Imposed by EC – 12-member EC imposes oil import embargo on Iraqi oil.

VI. Arab Summit Off – Arab Summit never gets to meet – US fears Arabs might be agreeing with allowing Iraqi action in return for promises not to attack any more Arab countries – Iraqi forces are reported to have entered Kuwaiti half of the “Neutral Zone” where oil profits are shared with Saudi Arabia.

VIII(B)(iii). The Powers of the UN SC
I. UN Art. 41 – The Security Council may decide what measures not involving the use of armed force are to be employed to give effect to its decisions, and it may call upon the Members of the United Nations to apply such measures. These may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.
II. UN Art. 51 - Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security. Measures taken by Members in the exercise of this right of self-defence shall be immediately reported to the Security Council and shall not in any way affect the authority and responsibility of the Security Council under the present Charter to take at any time such action as it deems necessary in order to maintain or restore international peace and security.
III. Trade Embargo – UN SC votes 13-0 to impose trade sanctions and US and UK are ready to use their ships to impose it (although they would prefer to enforce sanctions by having Saudi Arabia and Turkey close the oil pipelines running through their countries that carry Iraqi oil – carry 90% of Iraqi oil) – only the third imposing of trade sanctions in history of UN.
IV. Authorizing Naval Blockade – pg. 845.

V. Hussein Announces Annexation of Kuwait – Kuwait formally annexed to Iraq.

VI. Troop Movements – US sends 50,000 troops to Saudi Arabia to defend kingdom if it is attacked (claim vital interests in the kingdom) and rules out immediate invasion of Kuwait – 50 blockade ships arrive in the Gulf and US calls for help from more troops – Arab League votes 12-10 to send troops to defend Saudi Arabia (only PLO and Libya openly support Iraq) – Morocco and Egypt send 5,000 troops each and Syria agrees to send troops as well.

VII. Request of Help from Kuwait – US announces that they have received request from exiled Emir of Kuwait, for help in the invasion situation, which US claims would qualify as formal request to constitute “self defense” against armed attack under UN Art. 51.
VIII. US Seeks to Revive UN Military Committee Under UN Art. 47(1) – There shall be established a Military Staff Committee to advise and assist the Security Council on all questions relating to the Security Council's military requirements for the maintenance of international peace and security, the employment and command of forces placed at its disposal, the regulation of armaments, and possible disarmament – possible effort for joint US-UN efforts on enforcing embargo – Committee is to include 5 chiefs of staffs of 5 permanent members who would advise UN SC on joint actions – had existed up to this point but bogged down by Cold War disagreements – would only act under UN Arts. 42 & 43 if there is proof that embargo was not being enforced (some problems of one force would be communications issues given different rules of engagement and dislike of putting forces under control of foreign power).
IX. UN Calls on Navies to Block Iraqi Trade – Resolution passes 13-0 allowing for US and other countries to enforce embargo – stops short of authorizing “minimum force” but US interprets it as allowing it under certain circumstances.

X. Rules of the Game: Inertia and Force – Arab country borders mainly created by UK and France after WWI – most remain authoritarian.
XI. Excerpts from Iraqi Statement Declaring War of “Right Against Wrong” – September, 1990 – Issued by Hussein – claim this is a war between Allah’s teachings and the devil, which is the western world that has helped the material side of life surpass the spiritual – calls for fight against Americans and Israel’s occupation of Gaza and West Bank – calls for removing Saudi leader who he calls corrupt and an agent of foreigners – claim that Iraqi children are dying because of the sanctions that cut-off food and medicine and that this is all supported and encouraged by the Zionists.
XII. The Humanitarian Exception – pg. 846 – UN SC votes 13-2 to monitor humanitarian food supplies to Iraq and Kuwait (Yemen and Cuba oppose) – effort to ensure that all humanitarian aid is monitored by international organization so as to avoid Iraqi government appropriating it for their means – fear that nothing will be done because Hussein has said he wouldn’t allow international monitors – all outside aid shipments will only be allowed on a case-by-case basis so as to avoid “humanitarian” aid from countries friendly to Iraq.
XIII. Air Embargo – pg. 850 – September, 1990 – approved by UN 14-1 with Cuba voting against – requires countries to close airspace of all flights to and from Iraq and Kuwait, except those authorized by UN SC as humanitarian shipments (even these must first land for inspection of cargo) – prohibits the shooting down of aircraft, even if they are engaged in sanctions-breaking.
VIII(C). Sanctions, the Military Option, and International Law – UN Art. 42 – Should the Security Council consider that measures provided for in Article 41 would be inadequate or have proved to be inadequate, it may take such action by air, sea, or land forces as may be necessary to maintain or restore international peace and security. Such action may include demonstrations, blockade, and other operations by air, sea, or land forces of Members of the United Nations.
VIII(C)(i). The Use of Force, Alone or in Concert
I. Bush Hints at Force – claims that America is not merely threatening and boasting, that its credibility as a superpower is in question – will not be deterred from using force by holding of 10,000 western hostages by Iraq.

II. Allies Tell Baker Use of Force Needs UN Backing – November, 1990 – allies will not use force unless approved by UN – US responds that given Kuwait request for help, US acting alone would be authorized under UN Art. 51 but that UN SC resolution would provide even greater political justification – Mubarak of Egypt asks for a wait of 2-3 months before attacking Iraq to see if sanctions work to make Hussein change his position.
III. US Increases Forces – November, 1990 – Bush authorizes movement of 150,000 more US troops to the region, bringing total number of troops to close to 380,000 – claim that troops stationed there would no longer be rotated but would stay their until the end of the crisis, perhaps indicating a shortening of the timetable before an attack – national debate in US begins over whether US Gulf interests are worth the cost – Bush fails to secure Soviet agreement on the use of force.
IV. Why We are in the Gulf – Bush: 1)world must not reward aggression – history shows that rewarding aggression results in more aggression – respond now or face a greater challenge in the near future; 2)national security is at stake – world’s economic lifeline is oil and US cannot allow Hussein to control it – economic security is national security and high oil prices threaten not only industrialized nations, but all developing nations that need it to grow their economies; 3)innocent lives are at stake.
VIII(C)(ii). “All Necessary Means”
I. UN Gives Iraq Until January 15th to Retreat or Face Force – pg. 854 – vote 12-2 [China, as permanent member, abstains, therefore avoiding blocking the resolution (UN 28(1)) – Yemen and Cuba vote against] – US and allies with forces in the region say that time period can be cut short if Hussein harms any hostages.

II. Bush Offers to Send Baker on a Peace Mission to Iraq – December, 1990 – Bush ready to receive Tariq Aziz in Washington and to send Baker to see Hussein – claims he will except nothing short of a complete withdrawal, restoration of Kuwait’s government, and freedom for all hostages – Iraq accepts but asks for wider agenda than just the Kuwait situation (want to discuss the issue of Palestinians as well).
III. Cheney Urges Military Action – December, 1990 – claims long wait will allow Hussein to solidify forces (perhaps develop greater weapons arsenal and increase threat to allies in the region), take away from momentum of alliance (currently have UN backing and troops from 28 nations that might not act later on), and stifle economies because of oil shortages.

a. Ineffectiveness of Sanctions: 1)idea is not just to destroy the Iraqi economy, but to get Hussein out, but situation now is not even as bad as during 8-year Iran-Iraq war; 2)sanctions is a two-way street so you also harm the countries that deal with Iraq; 3)plenty of farmland in Iraq to make them self-sufficient on food.
VIII(D).War: More on the Powers of the Security Council
VIII(D)(i). Does the UN SC Authorize the President? The American Political and Constitutional Dimension
I. 45 in House Sue to Bar Bush from Acting Alone – November, 1990 – liberals look to block Bush from acting without Congressional declaration – claim that only Congress can declare war under Constitution Art. 1, §8 – government responds that war declaration power is optional, and allows Congress to do so, but doesn’t prevent President from sending in troops on his own (also declaration of war need not be made in advance of hostilities, but could be made after they have begun) – federal courts have rejected previous efforts to enforce Congress’s war-making powers.
II. House Democrats Caution Bush on War – December, 1990 – adopt House resolution 177-37 requiring that President seek Congressional approval before initiating any military conduct unless US troops were in immediate danger.
III. Declare War? Congress Can’t – Franck – UN Charter prohibits war making except in self-defense (proposes different mechanism for protecting countries – police action, which is different from warfare) – UN SC approved “police action,” not war (UN Art. 42) – UN approval of “police action” becomes an obligation under the charter (no longer a recommendation) – as such, US Pres. must be able to approve such action without having to rely on further legislation (this was understood by Congress when charter was signed, and shows that Pres. has powers to commit military outside of Congressional approval – Congress still holds the purse strings, so they have a say).
IV. Lawmakers Lose Suit on War Powers – judge says their claim is not yet ripe since all of Congress has not looked at the issue yet, but said that Congress could force the President to seek declaration of war (requiring their approval) before beginning hostilities.

V. Who Can Declare War? (Op-Ed) – Bush argues Congressional approval not necessary to commit troops, but this is a Constitutional misinterpretation – Bush sees Congressional power as being able to declare war on its own (if pacifist Pres.) or declare war after Pres. has already committed troops, but not to block a hawkish Pres. – author disagrees that Congress can only go along.
VI. Bush Seeks Congressional Backing for Use of Force Against Iraq – Jan. 8, 1991 – Bush asks for Congress to support the use of force if Hussein doesn’t meet deadline by Jan. 15th – stops short of being a declaration of war, but also shows a unified US front on the issue.

VII. Congress Authorizes the Use of Force in Iraq – pg. 855 – Jan. 12, 1991 – 52-47 approval in Senate, and 250-183 approval in House – allows Pres. to use force pursuant to UN Resolution 678 (pg. 854) to use “all necessary means” to expel Hussein from Kuwait.

VIII(D)(ii). War and Surrender: UN Style
I. Demands for Pullout – Feb. 22, 1991 – Bush demands Iraq pullout of Kuwait in one week rather than the three weeks offered by USSR, or face a ground war – Hussein fails to meet deadline and on Feb. 24, US ground forces stormed in.

II. Iraqi Retreat – Hussein tries to save face and calls it a “withdrawal” rather than a retreat, also seeks to save face by retaining weapons and reasserting claims to Kuwait (hopes to fight another day).

a. Rule of War for “Retreating” Parties – Hague Convention clearly states that a belligerent is someone under military command, openly armed, wearing uniform or other insignia, and otherwise following rules of war – experts back US right to fire on armed soldiers, even when “retreating” – US issues ultimatum that all soldiers must leave behind their arms and equipment or they will be shot at (Hussein requests they take everything back).

III. End of Military Offensive – Feb. 28, 1991 – Bush halts military offensive but vows to maintain US presence in the region and looks to get new UN resolutions for cease fire and destruction of war-making means.

b. US Softens Demands on UN – March 1 – Bush was seeking Resolution that would authorize force again if Hussein didn’t comply with all cease-fire demands, but concedes to softer UN resolution that only allows the US of force if Hussein threatens Kuwait again (only concerned with bringing back things as they were before, rather than ensuring a continued peace in the world).

VIII(D)(iii). Conditions for Iraq: Of Sanctions, Monitoring, and Sovereignty
I. Formal Cease-Fire – March 2, 1991 – Resolution 686 (1991) – seeks to have Iraq: 1)rescind actions trying to annex Kuwait; 2)accept liability under international law for its actions; 3)release all POWs; 4)return all Kuwaiti property seized by Iraq; 5)cease hostile actions against other member states; 6)provide all info as regards mines, booby traps, chemical, and biological weapons in Kuwait and Iraq.

II. US Ends Backing of Rebels – April 3 – US no longer backs rebel Kurdish-Iraqi force – Iraq’s army launches offensive to crush the resistance and does so in 5 days, pushing all Kurds north and threatening influx of refugees into Turkey and Iran.

III. Permanent Cease-Fire – Resolution 687 (1991) – pg. 861 – April 3 – demands: 1)creation of demilitarized zone (B); 2)Iraq unconditionally destroy, remove, or render harmless, under international supervision, all chemical, biological, and ballistic missiles with range greater than 150km (C); 3)creation of Special Commission to ensure the destruction of these weapons; 4)Iraq unconditionally agree not to develop such weapons any more; 5)Iraq agree not to acquire or develop nuclear weapons, nor to look into research or development of such weapons; 6)Iraq will not support terrorists nor allow their activity on their territory (H); 7)Iraq contribute to UN Gulf War Compensation Fund; 8)UN supervision of purchase and distribution of food and medicine in Oil for Food Program; 9)limitations on Iraq’s ability to produce and sell oil.
a. No Ouster of Hussein – US sought to get rid of him, but cease-fire and UN SC doesn’t want to go along.
VIII(E). The UN and Iraq (1991-2002)
VIII(E)(i). The Ups and Downs of UN Sanctions – France and Russia, in particular, sought to alter the sanctions over time when it was shown that they failed to bring down the government of SH and hurt the civilian population, but US maintained that civilian suffering was result of SH and that to lower sanctions would be to reward evil.
I. Sanctions Revisions – Resolution 1409 (2002) – create “smart sanctions” better designed to target regime while providing for civilian needs (Good Review List was reduced and better focused on products for military use).

II. Changing Positions – Russia and France support modified sanctions as form of pressure to get SH to readmit expelled UN weapons inspectors from 1998 – US sees sanctions as “too slow” in view of a believed “imminent threat” from Iraq.

III. US Congressional Joint Resolution – October 11, 2002 – Congress authorizes use of force as determined to be necessary and appropriate, in order to: 1)defend nat. sec. against continued threat of Iraq; 2)enforce all relevant UN SC resolutions regarding Iraq.

IV. New UN Resolution – Resolution 1441 (2002) – pg. 890 – November, 2002 – demands for Iraqi compliance with weapons teams – reaffirmed that Iraq will face serious consequences as result of continued violation of obligations.
VIII(F). Meanwhile Self Defense Reconsidered
VIII(F)(i). The National Security Strategy of the US – Bush – Sept. 2002 – emergence of rogue states in 1990s share attributes: 1)brutalize their own people; 2)show no regard for inter. law; 3)are determine to acquire WMDs; 4)sponsor terrorism; 5)reject basic human values and hate US and everything it stands for.
I. Strategy to Combat WMDs: 1)proactive counterproliferation efforts – must deter and defend against the threat before it’s unleashed; 2)strengthened nonproliferation efforts to prevent rogue states and terrorists from acquiring the materials, tech, and expertise necessary for WMDs – enhance diplomacy, arms control, multilateral export controls, and threat reduction assistance; 3)effective consequence management to respond to the effects of WMD use, whether by terrorists or hostile states.
II. Deterrence – MAD less likely to work against rogue leaders who are more likely to take risks and sacrifice their people than USSR was – WMDs have becomes weapons of choice rather then weapons of last resort.

III. Preemption – allows for attack against threat that creates imminent danger – preemption should be used even if there’s uncertainty as to the time and place of the enemy’s attack – to support preemption, US aims to build better intelligence capabilities, coordinate closely with allies, and continue to transform military.

VIII(F)(ii). Discussion of the New National Security Policy – Condoleeza Rice – three aspects: 1)defend the peace; 2)preserve the peace; 3)extend the peace.
I. Deterrence – terrorist looking for martyrdom and the fall of states, will not likely to deterred from a threat of force against him.

II. Imminence – new tech requires new thinking about what qualifies as “imminent threat” – may require taking action before threats have fully materialized.

III. Preemption – not to be interpreted as green light to use force without first trying to solve the problem through other means, like diplomacy – threat must be very grave and risks of waiting must far outweigh risks of action.
VIII(F)(iii). On the Necessity of Preemption – Sofaer – 2003 – proper standard for taking preemptive actions is “necessity,” but what is “necessary” should be determined on basis of all relevant circumstances in light of purposes of UN Charter.

I. The Use of Force in International Law and Peace – UN Charter governs legality of use of force under international law.

a. Preemption (Anticipatory Self-Defense) – has existence in all legal systems, but many say that under UN Charter, requires an “attack” under UN Art. 51 which some claim must be on territory of state seeking to defend itself.
II. The Caroline and International Law – old US standard was using preemption against foreign states that did not act to prevent attacks on US.
a. The Standard for Preemptive Self-Defense – where state from which attack originates is not responsible for threat, and is both able and willing to suppress it, strict standard is appropriate (ex. US asks Taliban to act against Al Qaeda, and only after refusing, could they attack themselves).
i. General Preemptive Standard – however, under general circumstances, preemption is justified if: 1)necessity to act under relevant circumstances – necessity should be established based on factors and circumstances related to legitimate use of force under international law and UN Charter: a)the threat, b)likelihood of threat being realized, c)exhaustion of alternatives, d)consistency with charter purposes; 2)action must be proportionate to threat posed.

III. Parchment Barriers and the Use of Force – while many can claim self-defense to justify any act (ex. Nazi justification for invasion of Norway in 1940), the requirement of necessity, together with proportionality, on the basis of rational and moral considerations related to reasonableness, is likely to encourage more legitimate preemptive uses of force.
VIII(G). War
VIII(G)(i). US Opens War with Strikes on Baghdad – March 20, 2003 – now it’s an attempt to get rid of Hussein.

VIII(G)(ii). The Official Legal Justifications
I. Negroponte’s Letter to UN – March 20, 2003 – claim authorization for US use of force under: 1)Resolution 678 (1990) (pg. 854); 2)Resolution 687 (1991) (pg. 861) – imposed disarmament obligation on Iraq (long been recognized that failure to meet terms of ceasefire revises authority to use force – Resolution 1441 (2002) establishes that Iraq continues to be in breach of its obligations (Iraq chose not to comply with final opportunity under 1441).
II. UK AG – Resolution 1441 (2002) (pg. 890) did not require further decision of UN SC to grant sanction force, as such it only requires reporting to and discussion by UN SC of Iraq’s failures.
VIII(H). AJIL Agora: Future Implications of the Iraq Conflict
VIII(H)(i). The State Dept. Legal Adviser – Taft, Buchwald – Operation Iraqi Freedom is lawful despite being an act of preemption, which cannot be deemed illegal in the abstract (need to look at particular circumstances of the situation).
I. Material Breaches – Clinton launched Desert Fox offensive in 1998 without additional UN SC approval, given that US unilaterally determined that by expelling inspectors, SH was materially breaching UN resolutions – regardless, during the incident, all recognized that an affirmative UN SC determination that there had been a material breach would be enough to justify use of force by any of the members, without anything more (this was well understood before 1441 (2002) was passed – announced that Iraq was in material breach of several provisions).
II. Preemptive Force – justified if it represents, as here, an episode in an ongoing broader conflict initiated by the opponent, and where, as here, it is consistent with the resolutions of the UN SC.

VIII(H)(ii). A Former Lawyer in the Bush Justice Dept. – Yoo – war was justified under UN resolutions and international law, as well as an exercise of self-defense.
I. Background – SH continually violated Resolution 687 (1991) for years, with the UN SC constantly recognizing his breaches – eventually pass Resolution 1441 (2002) which announce Iraq’s non-compliance with UN provisions and give it a “final opportunity” to comply, reasserting that “serious consequences” could follow – SH allows inspectors to return in Dec. 2002, but never addresses the outstanding disarmament issues that still exist (clearly a material breach).
a. Ex Post Analysis – legality of use of force does not depend on the ex post facts that are uncovered, but rather on the understanding of facts as they stood before hostilities began.

II. UN SC Authorization for the Use of Force Against Iraq – Resolution 678 (1990), allows the use of “all necessary means” to restore international peace and security to region (finding of material breach under 1441, authorizes the use of force under 678).
a. Resolution 687 (1991) – was armistice which, like peace treaty, does not terminate state of war, but rather suspends military operations by mutual agreement between belligerent parties (Hague – breaches of ceasefire agreements allows party of conflict to resume hostilities under certain conditions – ex. military strikes in 1993 and 1998).
III. Use of Force Against Iraq in Anticipatory Self-Defense – right or armed intervention in Iraq stems from inherent right of self-defense under UN Art. 51 – no indication that right to act under this article is limited to response to actual “armed attack” or that attack must be across national borders – rather Art. 51 expresses right that exists outside of UN Charter.
a. Anticipatory Self-Defense – emerges from 1837 Caroline Incident – requires: 1)use of force must be necessary because the threat is imminent and therefore, pursuing peaceful alternatives is not an option; 2)response must be proportionate to threat.
i. Imminence – no clear definition but must involve looking at more than just issue of imminence in terms of time (may result in loss of limited window of opportunity to act) – in today’s world, requires looking at: 1)probability of threat; 2)likelihood that probability will increase – increases need to take advantage of limited window of opportunity; 3)whether diplomatic alternatives are possible; 4)threatened magnitude of harm – has become greater with new tech.

ii. Prior US Self-Defense Responses: 1)Libya 1986; 2)Panama 1989; 3)Iraq 1993; 4)Iraq, Afghanistan, & Sudan 1998 – UN SC didn’t take formal action.
VIII(H)(iii). A Former Diplomat – Gardner – takes a very middle-ground approach – with the Caroline Incident, Webster (often cited as creating idea of preemption), only said preemption was justified where “the necessity of self-defense is instant, overwhelming, and leaving no choice of means , and no moment for deliberation” (created idea of imminence as a requirement for preemption).

I. Bush Doctrine – opens Pandora’s Box by expanding abstract meaning of “imminence” and allowing others to act under that definition as well (could legitimize preemptive attacks by Arab countries against Israel, by China against Taiwan, by India against Pakistan, by NK against SK, would also legitimate, ex post facto, Japan’s attack on Pearl Harbor) – would have been a much better approach to try to fudge the justification of attack in this situations in particular (as through showing breaches of UN resolutions) rather than giving a justification to such actions across the board.
a. Unnecessary Doctrine – preemption also unnecessary to justify attack on Afghanistan since UN SC and NATO confirmed 9/11 constituted “armed attack” permitting US to act under UN Art. 51 – with Resolution 1373, also made it a legal requirement for all UN members to suppress terrorist organizations (might justify US actions against them in the situation of material beaches of this resolution).

II. Narrow Interpretation of Self-Defense – some would only allow acts in self-defense if there was an “armed attack” or of UN SC authorization, but this is also wrong (ex. NATO campaign in Kosovo showed reinterpretation of UN Art. 2(4)’s prohibition on use of force against “terr. integrity and political independence of any state”).
III. Conclusion – Bush is right to request a reinterpretation of international law in the face of new dangers of terrorism, but is wrong in proposed solution to the problem – author would recommend reinterpretations along the following lines: 1)armed force may be used by a UN member even without UN SC approval to destroy terrorist groups operating on the territory of other members when those other members fail to discharge their international law obligations to suppress them; 2)armed force may also be used to prevent a UN member from transferring WMDs to terrorists; 3)UN Art. 51 continues to limit self-defense to cases of an actual or imminent armed attack in accordance with the Caroline incident, but self-defense can be extended to permit a state to rescue its citizens (and others) faced with a clear and present threat to security; 4)a right of humanitarian intervention permits military action by the UN or regional organizations to prevent genocide or similar massive human rights violations.
VIII(H)(iv). An Academic Opposed to the War – Franck.
I. Who Killed UN Art. 2(4)? – states no longer try to justify their actions with legality, but rather sacrifice legality altogether.
II. The 1970s Bout of “Realism” – time of two superpowers that controlled their respective spheres of influence but avoided striking within the other’s sphere.
III. The Optimistic 1990s – reawakening of the belief, after the fall of the USSR, that force would only be used according to UN Charter ideals, in self-defense against an actual armed attack or after a threat to the peace had been determined by the collective decision-making process of the UN SC acting under Chapter VII, or if this determination had been made by the UN GA – rebirth of UN Art. 2(4).
IV. The Relapse of 2003 – UN Art. 2(4) has died again with invasion of Iraq – effort to defang the UN.
V. Did the Iraq Invasion Violate the Charter? – UN Art. 2(4) is subordinate to right of self-defense under terms of UN Art. 51 or UN SC’s right to authorize action under Chapter VII.
a. Failure of Justification Under Resolution 678 (1990) – 678 was only intended as a way of getting Iraq out of Kuwait, not to justify the use of force under any other circumstances – reference to “restoration of international peace and security” should not be seen as an expansive further mandate for contingent action against Iraq at discretion of any individual member of coalition (reason Bush Sr. used to explain why US did not pursue SH’s forces to Baghdad – they were not authorized to) – does allow that Iraq be subject to other intrusive controls under 687.
b. No Authorization for Force Under Resolution 687 (1991) – nothing would indicate that use of force by any member was allowed for Iraq breaches of 687 (any interpretation short of this would be unexplicit derogation of strictures of Art. 2(4)).
c. Parties to Breach – US isn’t even a party to potential breaches under 687, but rather the UN SC is, and should be the one deciding what action to take.

VI. A Charter Revised – charter is capable of evolving to fit new world situations, but it is impossible for member states to agree to changes when they know that anything they negotiate will be overruled by the US whenever they feel the need to act unilaterally (ex. Resolution 1441 became a legal justification for attacking Iraq even though it was never intended that way).
VII. Repudiating the UN System – US makes clear that it no longer considers itself subordinate to UN system.
VIII. The Bush Security Strategy – inconsistent with UN Charter – if state is attacked, UN Art. 51 does allow it to act alone until UN SC steps in, but absent this “armed attack,” state cannot decide to act alone against threats (intended to preclude bogus claims, such as use of preemption as justification for Germany’s attack on Poland in 1939).
VIII(H)(v). An Academic Optimist – Stromseth – UN Art. 2(4) is still alive (along with right to self-defense in certain situations under Art. 51, establish nonintervention as a default rule that requires a high burden to overcome) – justification for war is a bigger deal in this information age because the public is more exposed to different viewpoints and can be more easily mobilized.
I. Evolution of the System – UN Charter is living document designed to meet the needs of a changing world (ex. in the 1990s, “threats to peace” began to include humanitarian emergencies, overthrow of democratically elected leaders, cross-border refugee flow threatening regional security, and failure to hold perpetrators of major atrocities accountable).
II. Transitional Moment: Doctrinal and Structural Challenges – UN Charter must change further to: 1)meet the newer challenges of terrorism – nonstate actors with WMDs require rethinking of the scope of self-defense – criticism and controversial nature of US’s new “preemption” approach is damaging to relations with allies who feel uncomfortable about such an expanded mandate coupled with ambiguous circumstantial requirements to put it into play; 2)uphold its credibility – must take credible enforcement action against threats to the peace if people are to believe in its effectiveness – unfortunately, the UN SC often lacks the collective spine needed to take certain steps.
III. Refining the Rules and Revitalizing the System – UN must adapt by: 1)reevaluating the concepts of “imminence,” “necessity,” and “proportionality” (the scope of the right of self-defense under UN Art. 51) – US should forge sold and clear alliances rather than rely on ill-defined and open-ended doctrine of preventive war (would be much better for US to create specific right of self-defense, tailored to deal with unique threats posed by terrorists); 2)reinforcing clear duties of states to combat terrorism and prevent terrorists from acquiring WMDs – Resolution 1373 (2001) required states to act against terrorists; 3)addressing the role of the UN SC in responding to specific major conflicts and crises – there has been a disconnect between Council’s mandates and the means to enforce them (you either have reluctant states that don’t want to contribute the funds or the manpower to get the job done, or you have states who are ready to bypass the UN SC if they don’t share their views); 4)revitalizing itself by addressing membership to reflect its aims – can create new category of nonpermanent, longer-term membership (4-5 years) to include members willing to contribute the most to maintenance of peace and security or to other purposes of UN (ex. protection of human rights).
VIII(I). Iraq, the UN, and the US Today
I. Annan Declares Iraq War Illegal – 09/15/2004 – said it was “not in conformity” with UN SC or with UN Charter

II. US and UN Are Once Again the Odd Couple Over Iraq – 11/12/2004 – Annan refuses to commit UN to Iraq, citing security concerns, but at the same time, thousands of peacekeepers are sent to Sierra Leone and Congo – Annan responds that he is just trying to balance interests of the world (desire of large UN involvement by US and desire of complete noninvolvement from nations who feel war was totally illegitimate).
