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Prof. Harold Levinson

listnum "WP List 1" \l 18/30/94

listnum "WP List 1" \l 2Big difference b/w lawyers and other professions is that other professions have separation of powers b/w legislature and judicial system.  Lawyers don(t.

listnum "WP List 1" \l 3Rules are established, administered and enforced by state courts.

listnum "WP List 1" \l 3only the judicial branch regulates and can regulate lawyers conduct 

listnum "WP List 1" \l 4inherence powers doctrine says that not only does the judiciary has the power to regulate lawyers, but that the legislature can(t

listnum "WP List 1" \l 2xe "In re Warhaftig"

xe "In re Warhaftig"In re Warhaftig, p. 667

listnum "WP List 1" \l 3this is case about real estate lawyer who didn't keep his money separate from his client(s trust funds

listnum "WP List 1" \l 3lawyers must keep trust funds separate from their own money so if a lawyer has 100 clients, he needs two bank accounts, one for his money and one for his clients money

listnum "WP List 1" \l 3Warhaftig took money from trust fund $ he probably would have been due after the closing, before the closing

listnum "WP List 1" \l 3court has complete discretion, any misconduct can result in any sanction - state courts have lots of leeway

listnum "WP List 1" \l 3DRB - disciplinary review board

listnum "WP List 1" \l 3NJ SCT disbars him, saying excuses are irrelevant

listnum "WP List 1" \l 3tort law applies to everyone but malpractice only applies once we(ve become a lawyer

listnum "WP List 1" \l 2xe "Togstad"Togstad, p. 613

listnum "WP List 1" \l 3this is medical malpractice case where lawyer said without investigation that she had no case.  

listnum "WP List 1" \l 3Miller was attorney, Togstad came into to talk to him about medical malpractice.  She claims he said (you have no case,( but he says he said (you have no case this firm would like to take(
listnum "WP List 1" \l 3malpractice s of limitations runs, and Togstad sues Miller.

listnum "WP List 1" \l 3Main question is whether there is attorney client relationship that can reasonably be relied upon.  - if there is, then if client reasonably relied on lawyers advise, the damages are what a timely medical malpractice trial would have resulted in.

listnum "WP List 1" \l 3trial court and jury found for plaintiff for $650K

listnum "WP List 1" \l 3Court affirms verdict, saying atty could have protected self by writing letter telling statute of limitation in lay terms, saying we(re not interested in this case, and strongly recommending she go see someone else.  

listnum "WP List 1" \l 3if you charge a consultation fee, there is a larger dispute over whether they are your client.

listnum "WP List 1" \l 2xe "Referral fees"Referral fees - are prohibitted, but you can collect part of recovery if you continue meaningful participation in the case

listnum "WP List 1" \l 2xe "Sanctions"Sanctions

listnum "WP List 1" \l 3disciplinary proceedings

listnum "WP List 1" \l 4disbarment

listnum "WP List 1" \l 5sometimes made public and in some jurisdictions resigning isn(t, which is inducement to resign before disbarment.

listnum "WP List 1" \l 4suspension

listnum "WP List 1" \l 4censure - public reprimand

listnum "WP List 1" \l 4a committee can caution you for something that is technically not unethical

listnum "WP List 1" \l 4reprimands are made follwing a hearing while admonitions are made without a hearing, so reprimands are considered worse.

listnum "WP List 1" \l 5actions justifying discipline

listnum "WP List 1" \l 6dishonest or unlawful conduct

listnum "WP List 1" \l 3malpractice

listnum "WP List 1" \l 3rule 11 - prohibits lawyer from filing pleading with no reasonable grounds in fact or law, after Dec. 1993, you can withdraw claim after objection

listnum "WP List 1" \l 3contemp

listnum "WP List 1" \l 3ineffective assistance of counsel

listnum "WP List 1" \l 3other - rule 46 of appelate procedure - ct can discipline for conduct unbecoming of a lawyer, most states have their own version of rule 11 - a lot don't allow you to withdrawl pleading and protect yourself against sanctions.

listnum "WP List 1" \l 19/1/94

listnum "WP List 1" \l 2xe "Greycas v. Proud"Greycas v. Proud
listnum "WP List 1" \l 3this is byond malpractice - other grounds for attorney liability to clients and third parties - this is as opposed to other case that said you owe duty to client and asked who client was - now this is duty to nonclient.

listnum "WP List 1" \l 3the plaintiff here sued for malpractice even though they weren(t the client.  the court quotes a court that says 

listnum "WP List 1" \l 4malpractice - (for a nonclient to succeed in a negligence action against an attorney, he must prove that the primary purpose and intent of the atty-client relationships iself was to benefit or influence the third party(
listnum "WP List 1" \l 4negligent misrepresentation - (one who in the course of his business or profession supplies information for the guidance of others in their business transactions(iable for negligent misrepresentations.(
listnum "WP List 1" \l 5causal relationship is here, and no duty of care used.

listnum "WP List 1" \l 3Crawford wanted to borrow $ from Greycas.  He hired his brother-in-law (Proud) to write him a letter saying there were no liens on the property put up as collateral.  The letter said that Proud had conducted a UCC search and in fact he had not

listnum "WP List 1" \l 3it appears to be fraud here, but for insurance reasons, the company went after him on negligence - with the possibility of a giving defendant a defense of comparitive negligence.

listnum "WP List 1" \l 3Proud says that he was the lawyer for Crawford, not Greycase, and you shouldn't have, and didn(t reasonably rely on an adverse attorney(s representations.

listnum "WP List 1" \l 3Posner says that a reasonable atty can rely on an adverse lawyer(s statements that he conducted the UCC search.  

listnum "WP List 1" \l 4he says that if they had known they were brother-in-laws, it might not have been reasonable, but it was reasonable to rely here.

listnum "WP List 1" \l 4atty-client relationship doesn(t create a way that you can(t rely on.

listnum "WP List 1" \l 2if someone pays you to represent someone else, that else is the client, p. 15 of CB.

listnum "WP List 1" \l 2laws of agency apply so, p. 16, lawyer can(t bind client by making decision that he wasn(t supposed to make.

listnum "WP List 1" \l 2Where you(re admitted to practice law

listnum "WP List 1" \l 3oath of office is taken in state court system and that allows you to practice in any ct in that state

listnum "WP List 1" \l 3each fed(l court must give you admission to its bar, each diff(t district court, each circuit, and s.ct.

listnum "WP List 1" \l 4some fed'l courts don(t use rules of professional conduct, they use common law

listnum "WP List 1" \l 3permission to appear before ct for 1 case - pro hac vice - most courts will only give it to you once

listnum "WP List 1" \l 3some states will admit you as a matter of comity without taking their bar exame

listnum "WP List 1" \l 3xe "administrative agencies"administrative agencies

listnum "WP List 1" \l 4if you are licensed by the state, you can practice in any state agency

listnum "WP List 1" \l 4fed(l statute - Agency Practice Act - says that if you are licensed to practice in any state, you can practice in any fed(l agency, anywhere, except Patent and Trademark - that requires special test

listnum "WP List 1" \l 5fed'l agency can disbar you from practice in that fed. agency but not from your state bar

listnum "WP List 1" \l 2Mode Code 1970 - Model Rules 1983

listnum "WP List 1" \l 3almost every state adopted the code a few years after it was enacted in 1970.

listnum "WP List 1" \l 3model rules were drafted by xe "Kutak Commission"Kutak Commission, 

listnum "WP List 1" \l 3about 36 states have repealed model code and enacted model rules

listnum "WP List 1" \l 3minority of states have kept model code

listnum "WP List 1" \l 3california has neither, ny never repealed code, but in 1990 ny incorporate in ny code some of the 1983 rules

listnum "WP List 1" \l 3most fed(l courts adopt the rules of the state they are sitting in

listnum "WP List 1" \l 3you can ask your ethics committee for an advisory opinion

listnum "WP List 1" \l 2xe "Professionalism"Professionalism

listnum "WP List 1" \l 3profesionalism defined CB, p. 7

listnum "WP List 1" \l 3L. thinks that there is nothing wrong with law being a business

listnum "WP List 1" \l 3he defines professional as someone who gets paid for it - who does it for a living

listnum "WP List 1" \l 3by rendering service to society you take obligations and responsibilities common to your profession

listnum "WP List 1" \l 4funct(n of lawyer is to make legal system accessible to society

listnum "WP List 1" \l 5lawyer's role is to make society legal system accessible to society

listnum "WP List 1" \l 5pro bono publico - for the public good - unpaid legal system representing the poor

listnum "WP List 1" \l 5representing the unpopular client who can pay 

listnum "WP List 1" \l 4core duties of fair price, competence

listnum "WP List 1" \l 4rules bind everyone

listnum "WP List 1" \l 19/8/94

listnum "WP List 1" \l 2xe "Duty To Represent Client"Duty To Represent Client

listnum "WP List 1" \l 3statement is wrong that says you know no one but your client

listnum "WP List 1" \l 3Canon 7 of Code says (a lawyer should represent a client zealously within the bounds of the law

listnum "WP List 1" \l 4code has 3 components

listnum "WP List 1" \l 5canon - a chapter heading summarizing what to following

listnum "WP List 1" \l 5ethical consideratin - like EC7-1

listnum "WP List 1" \l 5disciplinary rule - like DR

listnum "WP List 1" \l 4canons and Ecs are NOT ENFORCEABLE

listnum "WP List 1" \l 4DR IS enforceable

listnum "WP List 1" \l 4p. 350, Table of Contents of the Code - TAB

listnum "WP List 1" \l 4Mode Rules Table of Contents, p. 4 - TAB

listnum "WP List 1" \l 5with rules, rule sare enforceable, comments are NOT

listnum "WP List 1" \l 2xe "Elements of the Attorney client relationship"Elements of the Attorney client relationship

listnum "WP List 1" \l 3confidentiality

listnum "WP List 1" \l 4privileged info - common law privilege - lawyer can refuse to answer based on the privilege even on the witness stand

listnum "WP List 1" \l 4ethically protected

listnum "WP List 1" \l 5DR 401

listnum "WP List 1" \l 5rule 1.6

listnum "WP List 1" \l 5broader protected by code or rules than by privilege - prohibits lawyers from disclosing privileged and other info.

listnum "WP List 1" \l 4you can be held in contempt for not answering questions in court that are only protected by ethics.  If you voluntarily reveal ethically protected info, you may be subject to discipline.

listnum "WP List 1" \l 4xe "In re Pool"In re Pool, p. 20

listnum "WP List 1" \l 5Atty disbarred for telling US Attorney of existence of safe desposit box in deal so that he could get paid - he didn(t get consent from client to tell anyone so this is violation of atty(s obligation.

listnum "WP List 1" \l 4xe "Garrow"Garrow, p. 22

listnum "WP List 1" \l 5lawyers saw hidden bodies and didn(t tell anyone.  ct held lawyer acted properly

listnum "WP List 1" \l 5subsequent court held that atty not guilty of health crimes b/c they were acting within the atty client privilege

listnum "WP List 1" \l 4xe "entity clients"

xe "administrative agencies"entity clients

listnum "WP List 1" \l 5xe "Upjohn Co"Upjohn Co., p. 27

listnum "WP List 1" \l 6corp. are protected by atty client privilege, communication b/w counsel and corp. ees were privileged

listnum "WP List 1" \l 6US SCT says that if IRS wanted info, the can go after each indiv. ee but they can(t get atty(s work product - basis of decision is interpretation of rules of evidence - this does not bind state courts

listnum "WP List 1" \l 6court rejected (control group(test that says that only info. that is protected is that b/w the senior manag(t of the corp. (control group) and the atty.  other states still follow this rule. 

listnum "WP List 1" \l 5Illinois hasn(t followed Upjohn, p. 30

listnum "WP List 1" \l 4xe "exceptions to the privilege or the ethical duty"exceptions to the privilege or the ethical duty - these are exceptions to BOTH the privilege of att-client and the ethical duty

listnum "WP List 1" \l 5xe "self defense"self defense

listnum "WP List 1" \l 6applies whether charges are made by client or third party

listnum "WP List 1" \l 6lawyer doesn't have to wait until he is sued to reveal info, he can reveal to protect himself before suit, in negotiations, etc.

listnum "WP List 1" \l 6rule of necessity, p. 34, says that the lawyer must believe it is reasonably necessary to reveal info.

listnum "WP List 1" \l 6necessary to prevent extortion by client

listnum "WP List 1" \l 5xe "collection of fees"collection of fees

listnum "WP List 1" \l 6if you bring a suit for collection of fees, you must be able to describe what you did to prove you(re entitled to fee

listnum "WP List 1" \l 5xe "waiver"waiver

listnum "WP List 1" \l 6requires knowing and intelligent waiver

listnum "WP List 1" \l 6waiver can be explicit or implicit

listnum "WP List 1" \l 6p. 36 - fairness doctrine says that if you disclose things in court, then you have waived them, but if you write things in a book, you've only waived as to what was published.

listnum "WP List 1" \l 5xe "crime-fraud exception"crime-fraud exception, p. 37.

listnum "WP List 1" \l 6privilege is not attached to communication seeking advice regarding future crimes, past crimes are protected.

listnum "WP List 1" \l 6potential client perjury is special type of future crime.  

listnum "WP List 1" \l 5xe "identity and fees"

xe "crime-fraud exception"identity and fees

listnum "WP List 1" \l 6not generally privileged.

listnum "WP List 1" \l 5public policy?

listnum "WP List 1" \l 5xe "is there a professional relationship"is there a professional relationship

listnum "WP List 1" \l 6privilege only applies to atty-client relatinship so atty(s info he receives a board of director of corp. not protected but if acting as atty it is.

listnum "WP List 1" \l 6some cases say if there is doubt as to whether you were serving as atty or  board director, then its not protected.  b/c of this L. suggest we don(t serve as both atty and director.

listnum "WP List 1" \l 4Code - p. 389 DR 4-101 - TAB

listnum "WP List 1" \l 5defines confidence as info protected by privilege and defines secret as other info. gained in the professional relationshp.

listnum "WP List 1" \l 5lawyer can(t reveal either

listnum "WP List 1" \l 5can(t use either to disadvantage a client

listnum "WP List 1" \l 5can(t use either to advantage himself or anyone without client consent after full disclosure

listnum "WP List 1" \l 5lawyer may reveal with consent of client, when permitted to do so by rules, law, or court order, may reveal intention of client to commit a crime and the information necessary to prevent the crime, may reveal info. necessary to establish or collect his fees, or defend himself, or his employees or associates against an accusation of wrongful conduct.

listnum "WP List 1" \l 4Rules, p. 56 xe "Rule 1.6 - Confidentiality of Info"Rule 1.6 - Confidentiality of Info.

listnum "WP List 1" \l 51.6(a) can(t reveal in general

listnum "WP List 1" \l 51.6(b) can reveal to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm or

listnum "WP List 1" \l 6to establish a claim or defense on behalf of the lawyer in a controversy b/w lawyer and client, to establish a defense to a criminal charge or civil claim agains tthe lawyer based upon conduct in whic the client was involved, or to respond to allegations in any proceeding concerning the lawyer(s representation of the client

listnum "WP List 1" \l 4States are all over the place, p. 19-20 as to when lawyers can reveal ethically protected info.

listnum "WP List 1" \l 2xe "Lawyer’s autonomy"Lawyer(s autonomy

listnum "WP List 1" \l 3generally client makes important decisions and attorney chooses technical decisions

listnum "WP List 1" \l 3client chooses ends, atty chooses means

listnum "WP List 1" \l 3xe "Ineffective Assistance of Counsel"Ineffective Assistance of Counsel - IAC - 6th amend.

listnum "WP List 1" \l 4xe "Jones v. Barnes"Jones v. Barnes
listnum "WP List 1" \l 5this is 6th amend. case, not disciplinary or malpractice.

listnum "WP List 1" \l 5atty refused to appeal all 7 nonfrivolous claims, he only appealed 3

listnum "WP List 1" \l 5ct says effective appeal atty is selective in which pts he brings on appeal - lawyer knows best

listnum "WP List 1" \l 5Blackmun says that under code ethically lawyer should have done waht client wanted but as far as IAC, it wasn(t ineffective

listnum "WP List 1" \l 5dissent says that dignity and personhood of client should ahve required that what he watned be presented.  dissent says that lawyer services client and wants which is non frivolous should be allowed

listnum "WP List 1" \l 3xe "clients autonomy"clients autonomy

listnum "WP List 1" \l 4xe "Olfe v. Gordon"Olfe v. Gordon
listnum "WP List 1" \l 5atty didn(t get 1st mortage like client wanted but instead 2nd mortgage.  court allows malpractice without expert saying what standard of care of profession was - b/c ct says its so obvious and gross that you don(t need expert

listnum "WP List 1" \l 5expert witness not needed for gross malpractice

listnum "WP List 1" \l 5ct says that its an agency relationship so plaintiff can sue in either tort or contract for failure to do what he told him to do.

listnum "WP List 1" \l 19/13/94

listnum "WP List 1" \l 2xe "Terminating the Relationship"Terminating the Relationship

listnum "WP List 1" \l 3client(s terminationxe "client’s termination"
listnum "WP List 1" \l 4client can fire for any reason, but during trial, interests of court may override and prevent the client from delaying and getting new lawyer.  

listnum "WP List 1" \l 4a lawyer who is fired is ethically required to withdraw from representation Rule 1.16(a)(3), DR2-110(B)(4)

listnum "WP List 1" \l 3xe "noisy withdrawal"noisy withdrawal

listnum "WP List 1" \l 4the xe "inherent powers"inherent powers doctrine has been used to strike legislation that would intrude in this area.

listnum "WP List 1" \l 4p. 806 - withdrawal when a lawyer(s services will otherwise be used to perpetrate a fraud - a lawyer must withdraw when he knows his services are used for fraud and may disaffirm documents prepared that are being used by client and prepared by lawyer - this is ABA formal opinion 92-366.

listnum "WP List 1" \l 5ABA opinion not binding law - advisory by ABA panel- ABA opinions take a while to get

listnum "WP List 1" \l 5this is based on rules, not code (code repealed in 1983)

listnum "WP List 1" \l 5committee says that the lawyer may withdraw noisily - can withdraw opinion but can(t say why he is withdrawing but can withdraw his opinion so to limit his liability

listnum "WP List 1" \l 5if he is allowed to withdraw noisly and he doesn(t he won(t be subject to aba sanction but might be liable for malpractice.

listnum "WP List 1" \l 4NY Code of Prof. Responsibility - a lawyer may reveal secrets of confidences to the extent implicit in withdrawing a written or oral opinion or representation previously given by the lawyer and believed by lawyer to still be believed by third party.  

listnum "WP List 1" \l 5this is optional - lawyer may reveal, but if he doesn(t, he might be liable for malpractice.

listnum "WP List 1" \l 5this is NY(s DR 4-101 

listnum "WP List 1" \l 4xe "Rule 1.16"Rule 1.16 & Code DR-2-110 - TAB

listnum "WP List 1" \l 5both require the lawyer to facilitate the transition to new counsel and to protect the client's interest.

listnum "WP List 1" \l 3xe "creating and terminating within a law firm"creating and terminating within a law firm

listnum "WP List 1" \l 4xe "withdrawal by law firm"withdrawal by law firm

listnum "WP List 1" \l 5an associate can(t withdraw a lawfirm - he doesn(t have authority - associate must go to supervising partner and then he may go to bill partner

listnum "WP List 1" \l 5some firms allow an associate to withdraw even if the firm isn(t going to withdraw - some firms have ethics committees to deal with this

listnum "WP List 1" \l 5ethics committes can usually override judgment of single partner

listnum "WP List 1" \l 2in 1976 ABA decided that a course of professional responsibility is required for ABA accreditation.  Some states require continuing education some of which must be in prof. respons. b/c a lot of lawyers didn(t have prof. resp. course.

listnum "WP List 1" \l 2xe "Rule 5.2"Rule 5.2 - Responsibilities of a Subordinate Lawyer, p. 229

listnum "WP List 1" \l 3all lawyers are bound by rules

listnum "WP List 1" \l 3a subordinate lawyer doesn(t violate rules if he acts in accordance with supervisory lawyer's reasonable resolution of an arguable question of professional duty

listnum "WP List 1" \l 3L. likes 5.2A but NOT 5.2B

listnum "WP List 1" \l 2xe "Rule 4.2"Rule 4.2, DR 7-104(a)(1) - forbids lawyers to communicate with another lawyers client under certain circumstances.

listnum "WP List 1" \l 2xe "collateral use of the rules"collateral use of the rules

listnum "WP List 1" \l 3not one of these cases is a disciplinary case - these cases deal with the collateral result of the rules

listnum "WP List 1" \l 4these cases disqualify the lawyer from representing the client

listnum "WP List 1" \l 4so disqualification is used here to enforce rules

listnum "WP List 1" \l 3xe "Niesig"Niesig, p. 74

listnum "WP List 1" \l 4the code doesn(t have the force of law in other respects than discipline, courts treat it as codification of rules of fair play.  Code is persuasive but not controlling

listnum "WP List 1" \l 4this case is about when you can contact another party - here a corporation when the corporation counsel doesn(t want you to interview their employees - the court here says that the rule that a lawyer can(t talk to a represented party doesn(t apply to people who don(t have authority to bind the corporation.

listnum "WP List 1" \l 5RULE IS that only people whose acts or omissions in the matter under inquiry are binding on the corp. ((alter egos() or imputed to the corp. are coverd.

listnum "WP List 1" \l 5vilation of a no contact rule can lead to disqualification or supression of improperly obtained info.

listnum "WP List 1" \l 5p. 82 - when the party represented is the gov't a more lax rule applies, p. 82 

listnum "WP List 1" \l 5criminal matter - p. 85

listnum "WP List 1" \l 3xe "Hammad"Hammad, p. 87

listnum "WP List 1" \l 4criminal matter - Goldstein et up his coconspirator.  Code used as persuasive.

listnum "WP List 1" \l 4issue is when a prosecutor may contact a defendant that he knows to be represented and try to get stuff out of him.  the court restrict the prosecutors right to do it, but refuses to supress the evidence in this case b/c the law was unsettled.

listnum "WP List 1" \l 2xe "Thornburgh Memo Update"Thornburgh Memo Update - p. 92

listnum "WP List 1" \l 3the original memo said that state rules of prof. conduct couldn(t restrict federal prosecutors.  Thornburgh said that fed'l atty(s should not have to follow state rules.

listnum "WP List 1" \l 3Janet Reno tries the middle ground - limits when state rules don(t apply and says rules apply otherwise - Reno said there are some things where state rules don't apply and her fed. rules are supreme on these matters.

listnum "WP List 1" \l 3this debate still continues and might end up in S.Ct.  The issue is whether Reno can promulgate her own laws by deciding when fed(l atty(s shouldn(t follow state rules.

listnum "WP List 1" \l 2xe "Protecting the Client-Lawyer Relationship Against Outside Inter"Protecting the Client-Lawyer Relationship Against Outside Interference

listnum "WP List 1" \l 3xe "Rule 4.2 "Rule 4.2 - forbids contract with lawyer(s client

listnum "WP List 1" \l 3xe "Rule 1.7(b) "Rule 1.7(b) may forbid a lawyer to represent a client if the representation may be materially limited by the lawyer(s responsibilities to another client or to a third person

listnum "WP List 1" \l 3xe "Rule 1.8(f) and 5.4(c)"Rule 1.8(f) and 5.4(c) permit lawyers to accept payments from one person to represent another but caution the lawyer against intrusion on the professional relationship.

listnum "WP List 1" \l 3xe "Rule 1.13"Rule 1.13 reminds entity lawyers that their client is the entity, not the manager,

listnum "WP List 1" \l 3xe "Rule 4.2"Rule 4.2 - TAB - can(t communicate with client about subject of the representation of the party the lawyer knows to be represented by another lawyer.

listnum "WP List 1" \l 4only applies while the lawyer is representing a client - so client can shop for new lawyer, p. 72

listnum "WP List 1" \l 4the lawyer must know that the client is represented by a lawyer - knowledg eis required

listnum "WP List 1" \l 4can(t communicate about (the subject(, can communicate about anything else

listnum "WP List 1" \l 4prohibition does not apply if the other lawyer consents to the communication

listnum "WP List 1" \l 4violation occurs if the lawyer engages in the forbidden communication through a third party

listnum "WP List 1" \l 19/20/94

listnum "WP List 1" \l 2xe "Conflicts"Conflicts

listnum "WP List 1" \l 3Not much discipline, but lots of collateral results

listnum "WP List 1" \l 4disqualification

listnum "WP List 1" \l 4rule 11

listnum "WP List 1" \l 4liability

listnum "WP List 1" \l 4loss of lawyers fee

listnum "WP List 1" \l 5some states require that lawyers not receive fee when they render unethical services

listnum "WP List 1" \l 4delay

listnum "WP List 1" \l 3when you have a conflict, you must disclose the conflict, but be careful not to disclose confidences

listnum "WP List 1" \l 3concurrent v. successive conflicts

listnum "WP List 1" \l 4concurrent conflicts are usually concerned with ensuring loyalty while successive conflict are concerned with protecting confidences of former client

listnum "WP List 1" \l 4Rule 1.9 says that the duty of loyalty survives the end of the relationship

listnum "WP List 1" \l 3xe "attorney-client conflict "attorney-client conflict 

listnum "WP List 1" \l 4you should represnet client with conflict with you or create conflict once you represent them

listnum "WP List 1" \l 4xe "Goldman v. Kane"Goldman v. Kane, p. 175

listnum "WP List 1" \l 51975 case so code was in effect, but ct. dealt with as common law case

listnum "WP List 1" \l 5lawyer makes loan to client on exhorbant terms and upon default, lawyer took advantage of those terms

listnum "WP List 1" \l 5court held lawyer overreached although lawyer warned client not to do it

listnum "WP List 1" \l 5court said lawyer is fiduciary and took unfair advantage 

listnum "WP List 1" \l 5court held return of $

listnum "WP List 1" \l 3xe "Rule 1.7 - Conflict of Interest"Rule 1.7 - Conflict of Interest - General Rule

listnum "WP List 1" \l 4p. 73 of RB - TAB

listnum "WP List 1" \l 41.7(b) -s attorney-client conflict

listnum "WP List 1" \l 3xe "Rule 1.8 - Conflict of Interest"

xe "Rule 1.8 - Conflict of Interest, Prohibited Transactions"Rule 1.8 - Conflict of Interest, Prohibited Transactions

listnum "WP List 1" \l 4p. 87 of RB - TAB

listnum "WP List 1" \l 4deals with business transactions with client

listnum "WP List 1" \l 4deals with improper use of info.

listnum "WP List 1" \l 4Rule 1.8(a)

listnum "WP List 1" \l 4Rule 1.8(a)(2) prohibits certain transactions b/w a lawyer and a client unless the client is (given a reasonable opportunity to seek the advice of independent counsel(
listnum "WP List 1" \l 4forbids a lawyer from knowingly acquiring an ownership, possessory secuirty or other pecuniary interest adverse to a client unless certain conditions are satisfied.

listnum "WP List 1" \l 4(d) deals with media rights.

listnum "WP List 1" \l 4(e) says you can advance litigation costs, and allows lawyer to make repayment contingent on the outcome of the matter, and to do away with repayment entirely if the client is indigent

listnum "WP List 1" \l 5does not allow lawyer to advance anything but court cost and expenses.  cannot advance medical or living expenses.

listnum "WP List 1" \l 4(f) allows one person to pay for the represnetation of another

listnum "WP List 1" \l 3xe "Deals with a client"Deals with a client, p. 176 of CB

listnum "WP List 1" \l 4when a client enters into a business deal with a lawyer and the client questions the fairness, courts generally require the atty to prove that the transaction was just and equitable.

listnum "WP List 1" \l 5the presumption here is that the deal is unfair unless proved otherwise

listnum "WP List 1" \l 4if people starting a corp. offer lawyer part of their business in exchange for legal help, rules don(t prohibit but Rule 1.8's sprit doesn't look favorably upon this b/c lawyer might be in better position to value the share offered him and its more difficult for lawyer to withdraw etc if he owns share of client.

listnum "WP List 1" \l 4media rights - Rule 1.8(d) prohibits lawyer from making deal for media rights prior to conclusion of the representation to prevent lawyer from doing something like settling that won(t make rights as valuable - what happens in court is public domain anyway

listnum "WP List 1" \l 3xe "Rule 1.5(d)(2"Rule 1.5(d)(2) - contingent fee prohibitted in criminal representation

listnum "WP List 1" \l 4If the client says I(ll pay you lawyer after I exploit the media rights to my case, this would probably violate this rule b/c its a contingent fee which isn(t allowed in criminal cases

listnum "WP List 1" \l 3xe "Maxwell"Maxwell - p. 178 of CB, court said that client can waive the right to not promise attorney media rights when the sole purpose of the rule is to protect the client.  Court said client had constitutional due process right to promise counsel media rights if the defendant waives the consequent potential conflict.

listnum "WP List 1" \l 3xe "Financial Assistance and Proprietary Intents"Financial Assistance and Proprietary Intents

listnum "WP List 1" \l 4xe "Rule 1.5(d)"Rule 1.5(d) - TAB - p. 40 of RB

listnum "WP List 1" \l 4prohibits a lawyer from accepting contingent fee in domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof

listnum "WP List 1" \l 4prohibits contingent fee for criminal cases

listnum "WP List 1" \l 4contingent fee lets poor client able to afford lawyer

listnum "WP List 1" \l 4contingent fee makes lawyer screening of frivolous cases

listnum "WP List 1" \l 4L. says he doesn(t think criminal or divorce cases are that much diff(t form other cases

listnum "WP List 1" \l 19/22/94

listnum "WP List 1" \l 2xe "Rule 1.8 (i)"Rule 1.8 (i) - TAB, p. 88 of RB

listnum "WP List 1" \l 2(a lawyer related to another lawyer as parent, child, sibling or spouse shall not represent a client in a representation directly adverse to a person who the lawyer knows is represented by the other lawyer exept upon the consent byt the client after consultation regarding the relationship(
listnum "WP List 1" \l 3this rule does not fall under the auspices of 1.10 (imputed representation)

listnum "WP List 1" \l 3Michigan Rule says that cohabitats having to disclose also, and also deals with lawyers in a dating relationship

listnum "WP List 1" \l 3this can be waived

listnum "WP List 1" \l 2xe "Karen Horowitz"Karen Horowitz, p. 184

listnum "WP List 1" \l 3this is case about how firm doesn(t want her to do trial b/c the southern town is biggoted.

listnum "WP List 1" \l 3Does Mrs. H have conflict with client.

listnum "WP List 1" \l 3should we fight discriminatin in the courtroom at client(s expense, see. notes 9/22/94 for details

listnum "WP List 1" \l 3D.C. Rule 9.1 - p. 329 says you can(t discriminate in conditions of employment, so this would appear to prevent Horowitz from being removed - but might depend on how you define condition of employment.

listnum "WP List 1" \l 19/27/94

listnum "WP List 1" \l 3xe "Rule 1.16(c)"Rule 1.16(c) - p. 138 - TAB -a court can order you to continue representation of a client notwithstanding a good reason for terminating

listnum "WP List 1" \l 3a laywer is not a bus and need not accept any client.  he can pick and choose but he must recognize that collectively legal profession must represent everyone who needs a lawyers.

listnum "WP List 1" \l 3EC 2-26 - p. 367 of RB says that a lawyer is a bus driver and doesn(t need to accept all employment , but he should accept his share of undesirable work.

listnum "WP List 1" \l 4E.C(s are unenforceable

listnum "WP List 1" \l 4a trial court abuses its discretion by refusing to admit pro hac vice a foreign state lawyer if the defendant would otherwise be unrepresented b/c local bar won(t help him.

listnum "WP List 1" \l 3EC 2-29 says that a lawyer appointed by court to represent person unable to obtain counsel shall not seek to be excused except for (compelling reasons"  and it says that compelling reasons don(t include repugnance of the subject matter, the belief of lawyer that defendant is guilty, or belief regarding the merits of the case.

listnum "WP List 1" \l 3xe "Rule 6.2"Rule 6.2, p. 273 - TAB

listnum "WP List 1" \l 4says you must accept appointment unless doing so will result in violation of rulesor unreasonable financial burden.

listnum "WP List 1" \l 2DR 5-105(D) , p. 401 says that if a lawyer must decline or is required to decline under disciplinary rule, no partner or associate can take the case.

listnum "WP List 1" \l 2xe "Rule 1.10(a)"Rule 1.10(a) - TAB

listnum "WP List 1" \l 3p. 105 of RB

listnum "WP List 1" \l 3says that imputed disqualification applies to 

listnum "WP List 1" \l 41.7

listnum "WP List 1" \l 5can(t represnet client when your interest or another client(s interest might be directly adverse, p. 73 of RB

listnum "WP List 1" \l 4xe "1.8(c)"1.8(c)

listnum "WP List 1" \l 5lawyer shall not prepare an instrument giving the lawyer or a person related to the lawyer as parent, child, sibling or spouse any substantial gift  from a client, except where the client is related to the donee.

listnum "WP List 1" \l 4xe "1.9"1.9

listnum "WP List 1" \l 5conflicts of interest, former clients, p. 98

listnum "WP List 1" \l 4xe "2.2"2.2

listnum "WP List 1" \l 3besides one of the four above, the firm need not be disqualified, but indiv. atty might be.

listnum "WP List 1" \l 3xe "Rule 1.8(i) "Rule 1.8(i) is personal, it doesn(t disqualify firm

listnum "WP List 1" \l 4this is the rule about lawyer being related to another lawyer

listnum "WP List 1" \l 2xe "Rule 1.12 "Rule 1.12 - TAB, p. 117 - former judge or arbitrator 

listnum "WP List 1" \l 3applies to judge or xe "judge’s clerks"judge(s clerks

listnum "WP List 1" \l 4says that unless the clients waive, you can(t represent someone who you served as judge to in the matter

listnum "WP List 1" \l 2xe "Client Client Conflicts"Client Client Conflicts - p . 187

listnum "WP List 1" \l 3xe "Cuyler v. Sullivan"Cuyler v. Sullivan
listnum "WP List 1" \l 4defendant was represented by 2 lawyers and Sullivan says he was sacrificed to protect 2 defendant 

listnum "WP List 1" \l 4must trial judge inquire when 2 defendant are represented by one attorney?

listnum "WP List 1" \l 5court says that the 6th amend. doesn(t impose a duty on the trial court to question when there is multiple representation.

listnum "WP List 1" \l 5Fed(l rules of crim pro. fn 10, p. 189 of CB says that fed(l dist. cts shall inquire with respect to joint representation and shall personally advise each defendant of his right to the effective assistance of counsel, including separate representation.

listnum "WP List 1" \l 5Court says that the client must prove an ACTUAL conflict of interest which DID adversely affected his lawyer(s performance.

listnum "WP List 1" \l 6what you prove this, you've proven inadquate assistance of counsel and you need not prove that this conflict caused a different result - its enough to prove that an adverse affect actually happened b/c of the actual conflict

listnum "WP List 1" \l 5Court looking in ineffective assistance of counsel says that there was an actual conflict and it did hinder his performance

listnum "WP List 1" \l 3xe "Wheat v. US"Wheat v. US
listnum "WP List 1" \l 4defendant wanted to be represented by same lawyer and judge refused, saying there was conflict

listnum "WP List 1" \l 4Wheat claims ct abused discretion by refusal and denied 6th amend right

listnum "WP List 1" \l 4majority says its matter of discretion and court must be given leeway and ct says trial judge didn(t abuse discretion by refusal.

listnum "WP List 1" \l 5we hold that the distr. court refusal to permit the substitution of counsel in this case within its discretion and did not violate petitioner(s sixth amendment rights.   The dist. court must recognize a presumption in favor of cousel of choice, but this presumption may be overcome not only by a demonstration of actual conflict but by a showing of a serious poetntial conflict.

listnum "WP List 1" \l 5prosecutors have used this as a basis to disqualify defense lawyers often with success

listnum "WP List 1" \l 4dissent say client has right to counsel of choice absent overwhelming showing of conflict

listnum "WP List 1" \l 3xe "Flanagan"Flanagan, p. 203 disqualification orders aren(t appealable as interlocultory appeals.

listnum "WP List 1" \l 3xe "Joint-Defense Privilege"Joint-Defense Privilege - p. 204 of CB allow a privilege b/c a client and another lawyer who doesn't represent him if that other lawyer represents someone who is jointly represented

listnum "WP List 1" \l 3xe "Wieder v. Skala"Wieder v. Skala
listnum "WP List 1" \l 4lawyer fired b/c he reported associate to bar

listnum "WP List 1" \l 4DR 1-103 p. 358 says that  a lawyer possessing unprivileged knowledge ofa violation of DR1-102 (misconduct) shall report such knowledge.

listnum "WP List 1" \l 4C of A of NY said that contract b/w lawfirm and associate has implied term that law firm won(t penalize associate if associate complies with code of prof. respons.

listnum "WP List 1" \l 19/29/94

listnum "WP List 1" \l 2Client-Client conflict - criminal cases - prosecutors, p. 206

listnum "WP List 1" \l 2xe "Young v. US"Young v. US, p. 207

listnum "WP List 1" \l 3Court quotes case that says that US Attorney is the representative not of any ordinary party to a controversy but of a sovereignty whose obligation to govern impartially is as compelling as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done.  as such, he is in a peculiar and very definite sense the servant of the law, the two fold aim of which is that guilty shall not escape nor innocence suffer.

listnum "WP List 1" \l 4duty to seek justice, not merely to convict

listnum "WP List 1" \l 3The prosecutor that was appointed by the court had an interest in the proceeding b/c he had complained of contempt for not fulfililng order

listnum "WP List 1" \l 3S.Ct. held that dist. court acted improperly

listnum "WP List 1" \l 3Scalia says that dist. court shouldn(t be appointing prosecutor anyway, the president should or someone accountable to the president.  Scalia couldn(t convince the rest of the court on this. p. 209

listnum "WP List 1" \l 2Client-Client conflict - civil cases, p. 212

listnum "WP List 1" \l 3Can one firm of lawyers represent A & B against each other

listnum "WP List 1" \l 3xe "Fiandaca"Fiandaca, p. 212

listnum "WP List 1" \l 4Involved NH legal assistance w/ 2 clients and question was whether NH legal assistance could advocate for both clients - this was case about custodial conditions in female prisons and group of mentally retarded people were represented by same counsel.  One option of femal prison was to house people in the mental hospital. 

listnum "WP List 1" \l 4NH legal assistance was disqualified.

listnum "WP List 1" \l 4Would it have been enough to disqualify one lawyer?

listnum "WP List 1" \l 4Code, DR5-105(B) says that if one lawyer is disqualified, all lawyers in firm are disqualified so NH legal assistance would all be disqualified

listnum "WP List 1" \l 4Rule 1.10(a) says imputed disqualification only applies to 1.7, 1.8(c), 1.9 and 2.2

listnum "WP List 1" \l 51.7 is the applicable rule - so the firm is disqualified. 

listnum "WP List 1" \l 5So, one group must go elsewhere

listnum "WP List 1" \l 4Comment, to Rule 1.10, p. 106 of Rule book says that lawyers in legal aid might not be in same firm if they(re in diff(t units

listnum "WP List 1" \l 4DR5-105(c) says that if multiple representation might be a conflict, clients can waive if

listnum "WP List 1" \l 5must be obvious that lawyer could represent both

listnum "WP List 1" \l 5each must consent

listnum "WP List 1" \l 4here, with a mental patient its not obvious he could adequately represent both and consent is difficult with mental patients

listnum "WP List 1" \l 4xe "1.7(b)"1.7(b), p. 74 of RB - allows waiver of conflict if

listnum "WP List 1" \l 5the lawyer reasonably believes the representation will not be adversely affected and

listnum "WP List 1" \l 5the client consents after consultation.  when representation of multiple clients in a single matter is undertaken, the consultation shall include explanation of the implications of the common representation and the advantages and risks involved.

listnum "WP List 1" \l 4xe "Rule 2.2 - Intermediary"Rule 2.2 - Intermediary - TAB, p. 157

listnum "WP List 1" \l 5deals with when a lawyer can act as an intermediary.

listnum "WP List 1" \l 2xe "Acting Adversely to a Client on an Unrelated Matter"Acting Adversely to a Client on an xe "Unrelated Matter"Unrelated Matter

listnum "WP List 1" \l 3Normally Rule 1.7's comment says that (ordinarily( the lawyer may not do so.

listnum "WP List 1" \l 3xe "Appearance of Impropriety"Appearance of Impropriety - Courts are divided on how much weight to attach to this.

listnum "WP List 1" \l 3EC 9-6, p. 432-433 of RB says that a lawyer should strive to avoid not only professional impropriety but also the appearance of impropriety.

listnum "WP List 1" \l 4this is unenforceable in the disciplinary system, but it might have collateral results in other areas

listnum "WP List 1" \l 4some courts have relied on this principle

listnum "WP List 1" \l 4other courts have said this is (simple too slend a reed on which to rest a disqualification order except in the rarest of cases.( p. 221, top.

listnum "WP List 1" \l 2xe "Appealability of Civil Disqualification Orders"Appealability of Civil Disqualification Orders

listnum "WP List 1" \l 3xe "Richardson"Richardson says that not subject to immediate appeal as of right in fed(l court.

listnum "WP List 1" \l 2xe "Malpractice Based on Conflict"Malpractice Based on Conflict

listnum "WP List 1" \l 3xe "Simpson v. James"Simpson v. James, p. 223

listnum "WP List 1" \l 4DR5-105 or Rule 1.7

listnum "WP List 1" \l 4Mrs. Simpson wanted to sell business.  Lawyer represented both her and the buyer.  

listnum "WP List 1" \l 4to show malpractice based on negligence you must prove four elements - a duty was owed by atty to client, the atty breached the duty, the breach proximately caused the plaintiff injry and damages resulted.

listnum "WP List 1" \l 4xe "Rule 2.2"Rule 2.2 - this is lawyer acting as intermediary

listnum "WP List 1" \l 4court first says that here is nothing wrong per se with representing both buyer and seller

listnum "WP List 1" \l 4ct says that both lawyers didn(t represent Mrs. Simpson well enough and experts say a prudent lawyer who was representing only seller would have done this

listnum "WP List 1" \l 4we don(t know why Oliver and Jones failed to give adequate advice.  If lawyer had been representing seller only - so jury found negligence

listnum "WP List 1" \l 3xe "Rule 2.2"Rule 2.2 - allows lawyer to serve as intermediary but is it too dangerous to do so b/c of malpractice - isn(t there serious risk inherent in representing both parties.

listnum "WP List 1" \l 4L. says that for malpractice reasons it very dangerous to represent both parties.

listnum "WP List 1" \l 4We didn(t cover the rest of the reading for this week.

listnum "WP List 1" \l 1FOR 10/4 and 10/6 - See Dave(s notes

listnum "WP List 1" \l 2xe "Insurance Triangle"Insurance Triangle

listnum "WP List 1" \l 3xe "Goldfarb"Goldfarb, p. 236

listnum "WP List 1" \l 4Here we had conflict b/w the insurance co. and the covered dentist.  The court held that the insurance co. did not have to cover if the harms were intentional.  Therefore, the issurance co. had an interest in going for intentional damages.  The ct. said the company must pay the dentist(s reasonable legal fees.

listnum "WP List 1" \l 4problems here arises b/c the insured obligation to defend the insured is broader than their obligation to indemnify the insured.

listnum "WP List 1" \l 4Court said that for public policy reasons an insurance co. cannot indemnify defendant for punity damages or for criminal punishment.

listnum "WP List 1" \l 3xe "Rule 1.8(f)"Rule 1.8(f), p. 88 of RB

listnum "WP List 1" \l 4A lawyer shall not accept compensation for representing a client from one other than the client unless

listnum "WP List 1" \l 5the client consents after consultation

listnum "WP List 1" \l 5there is no interference with the lawyer(s independence of professional judgment or with the client-lawyer relationship and

listnum "WP List 1" \l 5information relating to representation of a client is protected as required by Rule 1.6 (general confidentiality of info.)

listnum "WP List 1" \l 2xe "Advocate-Witness Rule"Advocate-Witness Rule

listnum "WP List 1" \l 3The lawyers role as a witness will hinder client advocacy by confusing the fact finder and putting the lawyer in the situtation wher he will have to testify against his client.  As for atty in the business affairs of a client, be careful or be disqualified later.

listnum "WP List 1" \l 3xe "Rule 3.7"Rule 3.7, p. 200 xe "Lawyer as Witness"Lawyer as Witness

listnum "WP List 1" \l 4A lawyer shall not act as advocate at a trial in which he is likely to be a necessary witness except where (THIS APPLIES ONLY TO ADVOCACY AT TRIAL, NOT TO PRETRIAL WORK)

listnum "WP List 1" \l 5the testimony related to an uncontested issue

listnum "WP List 1" \l 5the testimony reltaed to the nature and value of legal services rendered in the case or

listnum "WP List 1" \l 5disqualification of the lawyer would work substantial hardship on the client

listnum "WP List 1" \l 4A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 (conflict of interest - generally) or Rule 1.9 (conflict of interest - former client)

listnum "WP List 1" \l 4This rule CAN(T be waived by a defendant who would prefer to have his lawyer than his lawyers testimony.

listnum "WP List 1" \l 3Code 5-105D and 5-102 disqualifies the whole firm.  The lawyer must serve as witness and not accept representation

listnum "WP List 1" \l 3Prosecutors - have to be careful when interviewing a W b/c if they need to impeach him, then they(ll need to be a w.  the cure is to have someone with you when you interview a witness.

listnum "WP List 1" \l 4see p. 245 for policies behind this.

listnum "WP List 1" \l 110/6/94

listnum "WP List 1" \l 2xe "Successive Conflicts of Interest"Successive Conflicts of Interest

listnum "WP List 1" \l 3Private Practice

listnum "WP List 1" \l 4xe "Analytica, Inc"Analytica, Inc, p. 247 of CB

listnum "WP List 1" \l 5Court formulates the substantial relationship test

listnum "WP List 1" \l 5Says that a lawyer is prohibited from using confidential info. that he has obtained from a client against that client on behalf of another one.  But this prohibition has not seemed enough by itself to make clients feel secure about reposing confidences in lawyers, so a further prohibition has evolved:  a lawyer may not represent an adversary of his former client if the subject matter of the two representations is (substantially related,( which means: if the lawyer could have obtained confidential info in the first representation that would ahve been releveant in the second.  It is irrelevant whether he actually obtained such info. and used it against his former client, or whether - if the lawyer is a firm rather than an indvidual practition - diff(t people in the firm handled the two matter sand scrupulously avoided discussed them.  

listnum "WP List 1" \l 5Theree is an exception when an attorney changes jobs (then you might be able to use screening), but this isn(t the case here b/c the firm itself changed sides.

listnum "WP List 1" \l 5the court assumes confidences are shared when it finds the matters are substantially related.

listnum "WP List 1" \l 4xe "Rule 1.9(a)"Rule 1.9(a), p. 98 - xe "Conflict of Interest - Former Client"Conflict of Interest - Former Client

listnum "WP List 1" \l 5can(t represent other client if interests are (materially advsere(unles client consents

listnum "WP List 1" \l 5basically says that if you represented one side, you can(t represent the other in the same or substantially related matter.

listnum "WP List 1" \l 3The xe "Successive Duty of Loyalty"Successive Duty of Loyalty, p. 253

listnum "WP List 1" \l 4xe "Rule 1.9(c)(1)"Rule 1.9(c)(1) prohibits a lawyer from making a contract for one party and then switching sides and attacking it.

listnum "WP List 1" \l 3The xe "Consequences of Disqualification"Consequences of xe "Disqualification"Disqualification

listnum "WP List 1" \l 4xe "Rule 1.10(a)"Rule 1.10(a) and DR 5-105(D) disqualify all lawyers in a firm from opposing a client when any lawyer in the firm ahs represented that client on a subsantially related amtter.  Disqualification is IMPUTED here.  It is not knowledge as such, but disqualified status, taht the rule imputes.  

listnum "WP List 1" \l 4the presumption of shared knowledge is generally rebuttable.

listnum "WP List 1" \l 4You can represent diff(t parties agains the same opposing party.

listnum "WP List 1" \l 3xe "Hot Potato"Hot Potato:  an attorney has a fiduciary duty such that they cannot simply drop a client like a hot potato, even though many would like to b/c of the fact that the rule are so much more relaxed for a former client than for a current one.  Dropping the client is trying to make the client former.  

listnum "WP List 1" \l 3Successive conflicts can always be waived.  

listnum "WP List 1" \l 3Class actions - when attorney switches sides within the class, you must balance the equities, this is a special issue - p. 262-3 of CB.

listnum "WP List 1" \l 110/11/94

listnum "WP List 1" \l 2Imputed Disqualification and Migratory Lawyers

listnum "WP List 1" \l 3xe "Schiessle v. Stephens"Schiessle v. Stephens, 7th Cir, 1983 p. 266 of CB

listnum "WP List 1" \l 4Issue is whether disqualification is required in this case

listnum "WP List 1" \l 4This case is not consistent with either the code or the rules

listnum "WP List 1" \l 4Three Step Analysis

listnum "WP List 1" \l 5Substantial Relationship - is there a substantial relationship b/w two matters lawyer is dealing with - here, its the same matter so obviously its sub. relat.

listnum "WP List 1" \l 5shared confidences at firm #1 - whether the presumption of shared confidences with respect to the prior representation has been rebutted.

listnum "WP List 1" \l 5shared confidences at firm #2 - if we conclude this presumption (above) has not been rebutted, we must then determine whether the presumption of shared confidences has been rebutted with respect to the present representation.

listnum "WP List 1" \l 4B/c the court answered all three of the above in the affirmative - ie. that there was a substantial relationship and that confidences were shared at both firms, the 2nd firm is disqualified.

listnum "WP List 1" \l 4how do you rebut the resumptions - screening mechanisms - xe "Chinese Walls"Chinese Walls

listnum "WP List 1" \l 5most important aspect is that you establish screening device promptly.  

listnum "WP List 1" \l 5without effective screening, law firm couldn(t rebut presumption of shared confidences

listnum "WP List 1" \l 5costs - inconvenient and delay of litigation

listnum "WP List 1" \l 5benefit - preserving the integrity of the trial process.

listnum "WP List 1" \l 4Mechanism will be scrutinized depending on job of employee - ie. if the state makes secretaries covered under this rule, the screening might need to be less than a lawyer.  

listnum "WP List 1" \l 4p. 269 bottom, discussed who follows this case law rule - this is not rule or code decision

listnum "WP List 1" \l 5the 6th Circuit has adopted this rule - Schiessle - this is fed(l court rule in most circuits

listnum "WP List 1" \l 5Tennessee adopted this rule and applies it to xe "law clerks"law clerks, paralegals, summer associates, secretaries

listnum "WP List 1" \l 3DR5-105(D) says if one lawyer is disqualified, they all are.  If Code applied to Schiessle, DR 4-101 says that King would be disqualified and DR 5-105(D) would disqualify his whole firm.

listnum "WP List 1" \l 3Rules - the rules weren't in effect then, but if they did

listnum "WP List 1" \l 4xe "Rule 1.9(a)"Rule 1.9(a), p. 98

listnum "WP List 1" \l 5former client didn't consent so King would be disqualified

listnum "WP List 1" \l 4Rule 1.10(a), p. 105 - firm is disqualified b/c of 1.9 - applies b/c King was personally involved in representation

listnum "WP List 1" \l 4Rule 1.9(b)(2) is like question #2 of Schiessle but neither Rule nor Code has question like #3 of Schiessle - ie. both rules and code presume that if you had info., you'd share it with 2nd firm.

listnum "WP List 1" \l 4Rules do not allow rebutting #3 - they assume confidences will be shared and don't recognize the use of Chinese Walls

listnum "WP List 1" \l 4Rules do allow rebutting of #2 - whether the attorney actually learned anything about this case at his former job.

listnum "WP List 1" \l 3If Schiessle is satisfied and lawyers not disqualified, can state bar bring disciplinary proceeding - probably wouldn't - if you satisfy trial level rules, you're usually ok.

listnum "WP List 1" \l 3xe "Rule 8.5(b)(1), p. 334 - deals with choice of law for disciplin"Rule 8.5(b)(1), p. 334 - deals with choice of law for disciplinary action.

listnum "WP List 1" \l 3Policy

listnum "WP List 1" \l 4concern with not restricting the mobility of lawyers.

listnum "WP List 1" \l 4It is this risk of deliberate sharing, customarily disregarded in the case of former affiliates, that is the distinctive danger of present affiliation.

listnum "WP List 1" \l 3When a lawyer who has not changed firms is disqualified from opposing a former client solely because of a surviving duty of loyalty - ie ., no confidences are at risk - then Rule 1.10(a) would impute that disqualification to all lawyers in her firm.  But if the lawyer then changed firms, the imputation will not travel with her.  The Model Rules say that where a migratory lawyer is disqualified only b/c of loyalty to a former client, that status will not be imputed to a new firm.  Rule 1.9 Comment.

listnum "WP List 1" \l 3Rule 1.10(b) permits the firm to represent the new client, even if the matter is the same or substantially related to that in which the formerly associated lawyer represented the former client, so long as no lawyer remaining in the firm has confidentially protected information that  could be used to the disadvantage of the former client.  Thus, just as a disqualified lawyer who comes to a firm with certain confidential information may 'infect' every other lawyer in it, when such a disqualified lawyer departs, the entire firm may be (purged(of the imputed disqualification.

listnum "WP List 1" \l 3Reubtting The Presumptions

listnum "WP List 1" \l 4#2 - factors to consider include the size of the law firm, the area of specialization of the attorney, the attorney(s position in the firm, and the demeanor and credibility of witnesses at the evidentiary hearing.

listnum "WP List 1" \l 2xe "Agreements not to compete"Agreements not to compete

listnum "WP List 1" \l 3xe "Rule 5.6 - p. 244"Rule 5.6 - p. 244 - Agreements not to compete can't be made unless its within an agreement concerning benefits upon retirement

listnum "WP List 1" \l 3DR 2-108, p. 379 - basically the same as above

listnum "WP List 1" \l 110/13/1994

listnum "WP List 1" \l 2xe "Government Service"Government Service

listnum "WP List 1" \l 3Armstrong v. McAlpin, 2nd Cir, vacated on other grounds by US SCT, p. 278

listnum "WP List 1" \l 4although this was vacated by S.Ct. (saying it was an inappropriate interlocutory appeal) it has still had a big impact

listnum "WP List 1" \l 4SEC supervisory lawyer - appointed as receiver - he(s trying to find assets that McAlpin stole and hid.  Altman was screened from rest of law firm.  McAlpin moved to disqualify firm b/c Altman was now there.

listnum "WP List 1" \l 4DR 9-101(B), p. 433 of RB - (a lawyer shall not accept private employment in a matter in which he had substantial responsibliity while he was a public employee

listnum "WP List 1" \l 4DR 5-105(D) - p. 401 of RB, entire law firm is disqualified - these were the discipline rules of NY and 2nd Cir.

listnum "WP List 1" \l 5ABA opinion, p. 279 of CB says that screening was ok to isolate lawyer, even here.

listnum "WP List 1" \l 4court said if we apply our code, the law firm is disqualified, but 2nd cir. said this isn(t disciplinary proceeding and we are only concerned with integrity of judicial proceeding.

listnum "WP List 1" \l 42nd cir refers to screening mechanisms and favorable revolving door of gov't private sector employment - says gov't won(t be able to attract lawyers who aren(t ready to make lifetime commitment.

listnum "WP List 1" \l 4Ct acccepts screening mechanism as honor system 

listnum "WP List 1" \l 4party also argues to court that the appearance of impropriety should prevent this matter from being handled by defendant.  Ct. rejects this saying its too slender a reed ... 

listnum "WP List 1" \l 3xe "Rule 1.11, p. 111 of RB"Rule 1.11, p. 111 of RB

listnum "WP List 1" \l 41.11(a) THIS WILL BE ON FINAL  - can(t represent unless gov't agency consents, and as for imputation - you have  to screen gov't lawyer (and not allow him to share in the fee) and give WRITTEN notice to gov(t agency so they can ascertain whether this rule is being followed.

listnum "WP List 1" \l 4gov(t can't consent, so person can never represent either side of the same matter when it deals with (confidential gov't info.(
listnum "WP List 1" \l 4this allows in general a gov(t lawyer to even switch sides.

listnum "WP List 1" \l 41.11(a) is the same as Armstrong.

listnum "WP List 1" \l 41.11(b) add( qualification of above - prevents lawyer from using confidential info. against private person - this is restrictive of (a) and doesn't allow gov(t to consent

listnum "WP List 1" \l 41.11(c) - flip side of (a) for people going into gov't service

listnum "WP List 1" \l 5lawyer is disqualified from dealing with matter he dealt with in private sector but other people in the agency are not

listnum "WP List 1" \l 41.11(d) def(of (matter

listnum "WP List 1" \l 41.11(e) def(n of confidential gov't info - that can(t be waived - 

listnum "WP List 1" \l 3xe "Rule 1.12, p. 117  - Former Judge or Arbitrator"Rule 1.12, p. 117  - Former Judge or Arbitrator

listnum "WP List 1" \l 4xe "judicial clerks"judicial clerks

listnum "WP List 1" \l 41.12(a) - lawyer shouldn(t represent anyone unless you get consent of all parties.

listnum "WP List 1" \l 4(b) a judge can(t negotiate for private employment with parties for whome he is handling a matter, but a law clerk can if he lets the judge know.

listnum "WP List 1" \l 41.12(c)- judge or clerk must be screened in order to allow other people in firm to deal with that matter.

listnum "WP List 1" \l 3Rule 1.11 allows screening in public sector - Rule 1.10 prohibits screening in the private sector

listnum "WP List 1" \l 3xe "18 U.S.C. § 207 , p. 284 of CB - imposes certain postdepartu"18 U.S.C. ( 207 , p. 284 of CB - imposes certain postdeparture restrictions on xe "former gov’t employees"former gov(t employees.  These include permanent restrictions, two-year restrictions, and one year restrictions on a variety of activities b/f the ees former department or agency.  The duration of the disability depends on the anture of the ee's work and his or her status.  Violation of the section is a crime.

listnum "WP List 1" \l 3What is the meaning of xe "“Matter” and “Substantial Responsiblity”? p. 285"(xe "Matter” and “Substantial Responsiblity”? p. 285"Matter( and xe "“Substantial Responsiblity”? p. 285"(xe "Substantial Responsiblity”? p. 285"Substantial Responsiblity(? p. 285

listnum "WP List 1" \l 4DR 9-101(B) states that (a lawyer shall not accept private employment in a matter in which he ahd substantial responsibilty while he was a public employee.

listnum "WP List 1" \l 5Matter - discrete and isolatable transaction or set of transactions b/w identifiable parties.  The same lawuit or litigation is the same matter.  The same issue of fact involving the same parties.  However, work as a gov't ee drafting, enforcing or interpreting gov't or agency procedures, regulations or laws or in briefing abstract principles of law, does not disqualify the lawyer under DR 9-101(B) from subsequent private employment involving the same laws, etc.  The same matter is not involved here b/c there is lacking the discrete 

listnum "WP List 1" \l 4xe "Rule 1.11(d)(1) seems to define matter in accord with the ABA e"Rule 1.11(d)(1) seems to define matter in accord with the ABA exclusion of rulemaking.

listnum "WP List 1" \l 4xe "Rule 1.9"Rule 1.9 applies to gov(t lawyers as well as to private practitioners, and would prohibit the former gov't lawyer from attacking in private practice the validity of the very rule he had earlier promulgated on behalf of the gov(t.

listnum "WP List 1" \l 4xe "Substantial Relationship"Substantial Relationship - 

listnum "WP List 1" \l 5substantial responsibility envisages a much closer and more direct relationship than that of a mere perfunctory approval or disapproval of the matter in question.  It contemplates a responsibility requiring the official to become personally involved to an important, material degree, in the investigative or deliberative processes regarding the transactions or facts in question.

listnum "WP List 1" \l 5Rule 1.11(a) substitutes the phrase (participated personally and substantially( for the code(s (substantial responsiblity.(
listnum "WP List 1" \l 5SEE p. 285-286 for all of this

listnum "WP List 1" \l 2xe "Code of Judicial Conduct"Code of Judicial Conduct

listnum "WP List 1" \l 3Judges financial interest, non de minimis, is grounds for disqualification

listnum "WP List 1" \l 3p. 509 of CB

listnum "WP List 1" \l 3recusal of judge if personal relationship, source of knowledge, employment interest, financial interest, p. 499

listnum "WP List 1" \l 110/18/94 -xe " HYPO QUESTIONS" HYPO QUESTIONS 

listnum "WP List 1" \l 2p. 222 Question 5.4 - this is question about legal aid that is asked by two minority employees to represent them in a employment discrimination claim agains their employer b/c they promoted a less senior white guy.  can we represent both?  if we don't one will go without

listnum "WP List 1" \l 3if they both want the job, there is a conflict, but not if they both just want monetary damages.

listnum "WP List 1" \l 3Code - DR 5-105  - (C) - her and (D) her firm

listnum "WP List 1" \l 3Rule 1.7 - conflict of interest, general rule, p. 73 of RB

listnum "WP List 1" \l 3rest of firm governed by 1.10(a) - imputed disqualification includes 1.7

listnum "WP List 1" \l 3Fiandaca, p. 212 that dealt with disqualification of mental patient and prison case says that absent (TRUE NECESSITY( this is the rule. so there might be true necessity, p. 216

listnum "WP List 1" \l 2p. 263, Q 6.1 - lawyer represents partner.  Two years later lawyer's partner is retained to represent partner(s wife in divorce action

listnum "WP List 1" \l 3Code - confidences - are these confidences about $

listnum "WP List 1" \l 3If they filed joint tax returns, then wife might be imputed with knowledge of income and there might not be any confidential info.

listnum "WP List 1" \l 3does she have right to the info?  yes, what she signed.  Is Roth current client?

listnum "WP List 1" \l 3Rule 1.9, 1.10(a) - is this substantially related to previous representation

listnum "WP List 1" \l 2p. 275, Q. 6.4

listnum "WP List 1" \l 3DR 4-101 - preservation of confidences and secrets of a client

listnum "WP List 1" \l 3EC 9-6 impropriety

listnum "WP List 1" \l 3EC 4-6 duty of confidentiality contues after representation

listnum "WP List 1" \l 3Under Code Monk and whole firm is disqualified.

listnum "WP List 1" \l 3Rule 1.9 is Monk disqualified, is firm under 1.10

listnum "WP List 1" \l 3Under Schiessle if neither code nor rules applies, then this would apply - 3 step  THIS WILL BE ON EXAM

listnum "WP List 1" \l 110/20/94

listnum "WP List 1" \l 2p. 287, Q 6.7 - this is question about woman retained to investigate and write recommendation about legislation.  The question is whether this woman or her firm can represent people.p. 251-255 of CB deals with what is meant by (substantially related matter( TAB

listnum "WP List 1" \l 3If we assume while at gov(t she had confidential info about landlords, including this landlord then 1.11(b) says you can't represent b/c its confidential gov(t info and 1.11 doesn't even although consent for this info.

listnum "WP List 1" \l 31.11(e) def(n of confidential gov(t info

listnum "WP List 1" \l 3If shse hadn(t gotten confidential gov(t info and city consent she could represent

listnum "WP List 1" \l 3p. 112 of RB comment [2] says that 1.9 and 1.11 apply to gov(t employees.

listnum "WP List 1" \l 3If Andrews did obtain confi. info and can't reprsent, can her law firm - yes if they use screening , Rule 1.11(a)(1)

listnum "WP List 1" \l 3If 1.11(a) is invoke, then screening must be accompanied by written notice to agency but 1.11(b) has no written ntocie requirement.  p. 112 comment (6) deals with this.

listnum "WP List 1" \l 3activitst duty seems infringed if you allow person who wrote statute to challenge it - for fear that otherwise they would write flaws in the law so you can't challenge the constitutionality of the law you wrote?

listnum "WP List 1" \l 318 usc ( 207, p. 284-5, post departure gov(t rules

listnum "WP List 1" \l 2xe "Truth and Consequences"Truth and Consequences, p. 310

listnum "WP List 1" \l 3if a crime or fraud is still prospective, the lawyer cannot ethically aid it, Rule 1.2(d), and may be guilty as an accessory if he does.

listnum "WP List 1" \l 3xe "Nix v. Whiteside"Nix v. Whiteside, p. 318

listnum "WP List 1" \l 4old system is xe "narrative system"narrative system: says criminal defense atty can(t participate in lying and he knows client will lie on stand.  He must 

listnum "WP List 1" \l 5talk to client and try to convince not to perjure or to testify at all - remonstrate

listnum "WP List 1" \l 5try to withdraw - can't withdraw w/out judges permission - tell judge only there are ethical reasons - don't tell new lawyer that client is a liar

listnum "WP List 1" \l 5narrative - lawyer lets client narrate and doesn't participate

listnum "WP List 1" \l 4this case rejects this method - lawyer chose not to use narrative method and client wished he would ahve 

listnum "WP List 1" \l 4client wants to make up story about seeing gun

listnum "WP List 1" \l 4lawyer warns and client ends up saying only (I though he had a gun(
listnum "WP List 1" \l 4xe "Strickland standard"Strickland standard - a defendant must show that (there is a reasonable probability that, but for counsel(s unprofessional errors, the result of the proceeding would have been different.(  according to strickland, a reasonable probabilty is a probabilty sufficient to undermine confidence in the outcome.

listnum "WP List 1" \l 4S.Ct. all agree he had effective assitance of counsel

listnum "WP List 1" \l 4post conviction judge decided as sa fact that there was no gun and defendant story was false.

listnum "WP List 1" \l 4Stevens, p. 330 says now we do know who was telling truth but how is lawyer to know - he leaves us with ? of what if lawyer was wrong

listnum "WP List 1" \l 4L. reads this case as saying a good xe "remonstration"remonstration is OK as long as Ct thinks lawyer was correct in believing there was a lie.  Thinks the case leaves undecided whether lawyer on stand can denounce client perjury.

listnum "WP List 1" \l 5the s.ct. doesn(t let us now what happens if atty makes eror in examining the veracity of the client

listnum "WP List 1" \l 5this case requires atty to judge whether the client is telling the truth 

listnum "WP List 1" \l 3xe "Racehorse"Racehorse, p. 337,38 - this is the method where you tell your client not to tell you his story until you(ve advised him on the law.  This method avoids the client ever telling lawyer his first story so lawyer can(t be sure his client is lying then.  This method is saying I don(t want to know if you(re going to perjure yourself.

listnum "WP List 1" \l 3p. 315 - xe "ABA Opinion 353"ABA Opinion 353 - if your client lies to the judge about his past convictions, you must exposes this.  If the judge asks you about his past conviction and you know the answer b/c of confidential info, then you asked to be excused from answering.  If the judge is told by the clerk that there is no record, the lawyer need not correct this.

listnum "WP List 1" \l 110/25/94

listnum "WP List 1" \l 2xe "Options available instead of remonstration"Options available instead of remonstration

listnum "WP List 1" \l 3narrative approach - remonstrate, try to withdraw, invite client to present narrative, lawyer can(t later use statements he knows to be false - no one likes this sytem but some people say its the best of the worst

listnum "WP List 1" \l 3racehorse haynes - lawyer tells client about case, law, etc. before allowing client to tell him his story - this protects lawyer from Robinson problem  of knowing client is going to perjure himself.

listnum "WP List 1" \l 3Miranda type warning - before you start talking to client, you warn them that if you hear 2 stories you might have to tell court if you know they(re lying - ie. telling client of this and other excepttions to the lawyer-client privilege

listnum "WP List 1" \l 3Freedman - he says you should just go along and help the client and don(t do anything.  He says that everyone else in the system is looking for the truth - judge, prosecutor, jury, and defense attorney should just help defendant .

listnum "WP List 1" \l 2xe "Epistemology, p. 336"Epistemology, p. 336

listnum "WP List 1" \l 3how does atty know client is lying?  Cases say you must give client extreme benefit of doubt so knowing is really when client tells you he's lying .

listnum "WP List 1" \l 2DR 7-102(B)(1), p. 420 - a lawyer who receives info. clearly establishing that his client has lied to a court or a third person shall call upon his client to rectify this, and if he refuses, he shall reveal the fraud to the affected person or tribunal, except when the information is protected as a privileged communication.

listnum "WP List 1" \l 3the except clause here was added in 1974 so few states followed this.  

listnum "WP List 1" \l 3ABA has defined privilege so that duty of confidentiality prevails.  Rule of confidentiality trumps requirement that lawyer tell court.

listnum "WP List 1" \l 3Code deals with fraud on tribunal or person the same way.  Rule doesn(t.  Rule 3.3 speaks to the obligations of a lawyer to a tribunal while Rule 4.1 and 1.2 deal with frauding a person.

listnum "WP List 1" \l 3exception only applies when the fraud is completed.  If the fraud is prospective and a crime, as perjury would be, then teh lawyer may but need not warn.  DR 4-101(C)(3)

listnum "WP List 1" \l 3See p. 312 of CB

listnum "WP List 1" \l 2xe "Rule 3.3(a)(4) - Candor Toward the Tribunal p. 174"Rule 3.3(a)(4) - Candor Toward the Tribunal p. 174

listnum "WP List 1" \l 3lawyer shouldn't offer evidence that he knows to be false .  If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial meeasures.

listnum "WP List 1" \l 33.3(b) - the duties stated in paragraph a continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.

listnum "WP List 1" \l 4So here, duty to tell court trumps duty of confidentiality (rule 1.6)

listnum "WP List 1" \l 3CODE AND RULES ARE OPPOSITE HERE

listnum "WP List 1" \l 3When ethics rules and state or fed(l constitution conflict, lawyer must abide by constituion.  ie. if due process requires you not to tell tribunal of client(s lying, then you can(t.p. 332 of CB

listnum "WP List 1" \l 3See p. 331-38 of casebook.

listnum "WP List 1" \l 2So, you can(t try to get jury to believe what you know to be false, but you can try to get jury to disbelieve what you know to be true.  

listnum "WP List 1" \l 2xe "Rule 11"Rule 11

listnum "WP List 1" \l 3The amendments discussed on p. 377 of CB are now in effect as of December 1993.

listnum "WP List 1" \l 3These 8 features are in new rule

listnum "WP List 1" \l 4continuing duty to withdraw papers or abandon position on learning of their lack of merit

listnum "WP List 1" \l 4provision for lawyers to amke factual allegations on information and belief when appropriate without risking sanction

listnum "WP List 1" \l 4sanctions can be imposed on a firm and lawyers at a firm other than a signator

listnum "WP List 1" \l 4restricts monetary awards to situations in which the party acts for an improper purpose, such as to harass or cause needless delay or expense

listnum "WP List 1" \l 4creation of a safe harbor provision that requires an adversary to give notice of a Rule 11 violation, thereby allowing the alleged violator to withdraw

listnum "WP List 1" \l 4retention of court(s power to impose sanctions on its own initiative with no safe harbor protection

listnum "WP List 1" \l 4authority in the court to award a successful party expenses and counsel fees for a rule 11 motion

listnum "WP List 1" \l 4requirement that sanctions imposed after motion be accompanied, if requested, by recitation of the conduct or circumstances justifying them.

listnum "WP List 1" \l 3Rule 11 only applies to fed(l district courts, not S.Ct. or appelate courts

listnum "WP List 1" \l 3p. 636 of RB is Rule 11

listnum "WP List 1" \l 3Rule 11 changes don(t change rules that states have adopted so fed(l court is probably more  permissive than most state courts rule 11

listnum "WP List 1" \l 3Rule says court may impose sanctions while old rule 11 say (shall( impose sanctions

listnum "WP List 1" \l 3Rule 11 only deals with pleading and advocation of pleading in district court

listnum "WP List 1" \l 3discovery has its own sanctions -

listnum "WP List 1" \l 2xe "Rule 3.1, p. 168 of RB - Meritorious Claims and Contentions"Rule 3.1, p. 168 of RB - Meritorious Claims and Contentions

listnum "WP List 1" \l 3A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis for doing so that is not frivolous.  Exception for defense attorney - he can defend requiring that every element of the claim be proven

listnum "WP List 1" \l 2xe "Rule 3.2, p. 172 of RB - Expediting Litigation"Rule 3.2, p. 172 of RB - Expediting Litigation

listnum "WP List 1" \l 3A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.

listnum "WP List 1" \l 3This is a sticky issue 

listnum "WP List 1" \l 3NOTE: Rule 11 also deals with this and says that you can(t file a motion to unduly harass or delay.  See p. 636 - 638 of RB

listnum "WP List 1" \l 2xe "HardBall, Dilatory Tactics, p. 378 of CB"HardBall, Dilatory Tactics, p. 378 of CB

listnum "WP List 1" \l 3xe "Bicket and Brewer"Bicket and Brewer

listnum "WP List 1" \l 3Is it appropriate to encourage witness to question the lawyer

listnum "WP List 1" \l 3xe "P. 593 of RB, Creds of Courtesy and Professionalism"P. 593 of RB, xe "Creds of Courtesy and Professionalism"Creds of Courtesy and Professionalism

listnum "WP List 1" \l 4This is intended to fill the gap since we don(t have EC(s anymore.  

listnum "WP List 1" \l 4P. 594 has mission of the American Bar Association

listnum "WP List 1" \l 4P. 594 - xe "Creed of Professionalism"Creed of Professionalism

listnum "WP List 1" \l 4P. 597 xe "Pledge of Professionalism"Pledge of Professionalism

listnum "WP List 1" \l 4P. 598 Kentucky

listnum "WP List 1" \l 3Dalkon Shield case, p. 384 of CB

listnum "WP List 1" \l 4Tactics discourage plaintiff from filing suit in first place.

listnum "WP List 1" \l 4In adversary process you don(t need to bring out facts that will help your opponent, but with questions of law, you do have obligation to volunteer to Court existence of legal authority that is adverse.

listnum "WP List 1" \l 111/1/94

listnum "WP List 1" \l 2xe "Obligation to Reveal Adverse Authority"Obligation to xe "Reveal Adverse Authority"Reveal Adverse Authority

listnum "WP List 1" \l 3For Code, see DR- 7-102(a)(5) - says that a lawyer shall not knowingly make a false statement of law or fact

listnum "WP List 1" \l 3xe "Rule 3.3(a)(1)"Rule 3.3(a)(1) says that a lawyer shall not knowingly make a false statement of material fact or law to a tribunal.

listnum "WP List 1" \l 3Rule 4.1(a) contains a parallel prohibition on misstating (material fact or law to a third person.(
listnum "WP List 1" \l 3xe "Rule 8.4"Rule 8.4 forbids a lawyer to (engage in conduct involving dishonesty, fraud, deceit or misrepresentation.(
listnum "WP List 1" \l 3Rule 3.3(a)(3), p. 174 - A lawyer shall not knowingly fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel.

listnum "WP List 1" \l 4This seems to imply that you need not present it at first, but only after you realize opposing party won(t use it.

listnum "WP List 1" \l 3Code DR 7-106(B)(1)

listnum "WP List 1" \l 3xe "Jorgenson "Jorgenson - this is rule 11 case predicated on rule 3.3, p. 388 of CB

listnum "WP List 1" \l 4court finds violation of Rule 11 for failing to discuss or cite two clearly relevant cases.  The appellants are not redeemed by the fact that opposing counsel subsequently cited the controlling precedent.  The appellants had a duty t o refrain from affirmatively misleading the court as to the state of the law.  

listnum "WP List 1" \l 4Rule 11 requires that a position must be warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law.

listnum "WP List 1" \l 4If smaller courts its especially important for a lawyer to find the law b/c the court might not

listnum "WP List 1" \l 4In some small towns the judge might not even be a lawyer.  

listnum "WP List 1" \l 2xe "Informing Court of facts is different"Informing Court of facts is different

listnum "WP List 1" \l 3Its your job to bring out facts and not mislead about other facts but you need not put adverse facts on the table.

listnum "WP List 1" \l 3You need not bring about facts that might be injurious

listnum "WP List 1" \l 3Exceptions

listnum "WP List 1" \l 4If I know a fact that indicates my clients claim is frivolous then you should act

listnum "WP List 1" \l 4As a prosecutor, your duty is to bring out exculpatory evidence.

listnum "WP List 1" \l 4xe "Rule 3.8, p. 203  Special Responsibilities of a Prosecutor."Rule 3.8, p. 203  Special Responsibilities of a Prosecutor.

listnum "WP List 1" \l 5(d) - disclose all evidence that tends to negate guilty.  You have to make timely disclosure to defense of what would exculpate defendant 

listnum "WP List 1" \l 4xe "Rule 3.3(a)(2), p. 174"Rule 3.3(a)(2), p. 174

listnum "WP List 1" \l 5A lawyer shall not knowingly fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting a criminal or fraudulent act by the clients.  

listnum "WP List 1" \l 2xe "Obligation to Reveal that your client has no case"Obligation to Reveal that your client has no case

listnum "WP List 1" \l 3xe "Anders, p. 390"Anders, p. 390

listnum "WP List 1" \l 4Anders brief explains to court, defendant and any subsequent counsel, any possible grounds for appeal

listnum "WP List 1" \l 4McCoy says you must also put in Anders brief any evaluation of the grounds which you believe are meritless

listnum "WP List 1" \l 5court said, p. 391 that the court has a two part duty

listnum "WP List 1" \l 6first it must make sure that the lawyer provided the client with a diligent and thorough search of the record for any arguable claim that might support the client(s appeal.  Second it must determine whether the counsel has correctly concluded that the appeal is frivolous.

listnum "WP List 1" \l 2xe "Rule 1.13, p. 119 of RB - Organization as Client"Rule 1.13, p. 119 of RB - Organization as Client

listnum "WP List 1" \l 3Entity is client and natural persons are agents.  1.13(b) talks about what to do when you think a corporation(s agent might not be acting in the best interest of the corporation. - you have to ask for reconsideration of the matter, and you can go up the corporate ladder to the highest person in the corp(s management.  

listnum "WP List 1" \l 4Going up the ladder preserve the confidentiality but once you go to shareholders you(re not preserving confidentiality.  So its unfeasible to go to s/h b/c this is breach of duty.  So, the top preson the lawyer can go to is the board of directors

listnum "WP List 1" \l 3xe "Rule 1.13(c)"Rule 1.13(c) the lawyer can resign if this happens, but need not. - but the lawyer may NOT reveal organizational confidence to people outside the organization even when necessary to prevent self-dealing by the organization(s highest authority.  The lawyer may resign in accordance with 1.16 though.

listnum "WP List 1" \l 3Some courts say the lawyer must contact the SEC if it is going to be violated.

listnum "WP List 1" \l 3xe "Rule 1.13(e)"Rule 1.13(e) - you can represent, in addition to corp., any directors, officers, employees, members, s/h or other constituents subject to Rule 1.7 (general conflict of interest rule)

listnum "WP List 1" \l 4If rule 1.7 requires consent, you must get it from other corp. respresentative.  

listnum "WP List 1" \l 4P. 805 - ABA opinion on noisy withdrawl says that you may but not must noisily withdrawl

listnum "WP List 1" \l 3xe "Rule 1.13 coexists w/ Rule 1.6 - confidentiality of info"Rule 1.13 coexists w/ Rule 1.6 - confidentiality of info.

listnum "WP List 1" \l 4Lawyer, if he doesn(t withdrawl, may be liable for malpractice.

listnum "WP List 1" \l 3xe "Balla v. Gambro, p. 458 - Whistleblowing and Retaliatory Discha"Balla v. Gambro, p. 458 - Whistleblowing and Retaliatory Discharge

listnum "WP List 1" \l 4xe "Right to fire in house counsel of corp."Right to fire in house counsel of corp.  Corp. Was going to mkt dialyzers that violated FDA regs.  Balla sues for wrongful discharge.  Basis of court(s opinion is that as atty, he was required to disclose client secret that would result in death or serious bodily injury.  (This is Illinois rule - not ABA rule 1.6 - ABA Rule 1.6 says may and 1.6 of Illinois says MUST)

listnum "WP List 1" \l 4This case is questionable authority anywhere else where the rule is different b/c court bases decision on the fact that he had no choice.  Court says since Ill. Rule requires disclosure, we don(t need to give them any other incentive.

listnum "WP List 1" \l 4Rule 1.6(b) - says that a lawyer can reveal to prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm.

listnum "WP List 1" \l 4L. says that if this case were the same excep tthe rule had said (may(, like model rule, ct might be more inclined to give lawyer incentive to reveal

listnum "WP List 1" \l 4if this case were against a law firm, since firm must abide by ethical rules too, lawyer has more protection

listnum "WP List 1" \l 111/3/94

listnum "WP List 1" \l 2xe "ABA Code of Judicial Conduct, p. 489"ABA Code of Judicial Conduct, p. 489

listnum "WP List 1" \l 3Disqualification of judge for financial interest in 1972 code.  In 1990 code, p. 510, says unless de minimis interest

listnum "WP List 1" \l 3p. 509 - E - Disqualification - general standards is that judge should disqualify himself (where his impartiality might reasonably be questioned(
listnum "WP List 1" \l 3This is retention of disqualification for appearance of impropriety that has been mostly abandoned for lawyers.

listnum "WP List 1" \l 3p. 510 - (F - waiver of a judge(s disqualification.  Prejudice for personal bias or prejudice concerning a party may not be waived.

listnum "WP List 1" \l 2Two Basic Categories of xe "Judicial Disqualification"Judicial Disqualification

listnum "WP List 1" \l 3xe "Due Process"Due Process

listnum "WP List 1" \l 3Ethical or Statutory Grounds

listnum "WP List 1" \l 4L. doesn(t like word ethical b/c he says it means something else

listnum "WP List 1" \l 4Unlike lawyers, (455 and see also p. 496 of CB require the judges disqualification when others would have reasonable cause to question the judges impartiality.

listnum "WP List 1" \l 2xe "Aetna Life"Aetna Life, p. 494 of CB - S.Ct. invoked the due process clause to invalidate a judgement when the judge had a direct interest in the way a case came out b/c it set precedent for his claim against the insurance co.

listnum "WP List 1" \l 3this was a first impression case. 

listnum "WP List 1" \l 3In Alabama, a 4-4 decision is a reversal of the court below while in the S.Ct. it is an affirmance of the court below.

listnum "WP List 1" \l 3Court notes that it was a 5-4 decision w/ Embry so therefore Embry cast the deciding vote.

listnum "WP List 1" \l 3Concurrence - mere presence of biased judge taints proceeding regardless of how split decision is

listnum "WP List 1" \l 3Brennan says the mere presence of a biased judge should disqualify the whole panel.  Rest of court says we need not decide that issue now.

listnum "WP List 1" \l 2xe "Liljeberg v. Health Services Acquisition Corp. p. 497"Liljeberg v. Health Services Acquisition Corp. p. 497, U.S. S.Ct.

listnum "WP List 1" \l 3This is Ethical or Statutory Disqualification

listnum "WP List 1" \l 3This is 5-4 decision of S.Ct.

listnum "WP List 1" \l 3Fed(l statute does same job as ABA code of judicial conduct

listnum "WP List 1" \l 3Judge Collins served on Brd of trustee of Loyola and had a a conflict where Loyola was to be influenced.  No direct finanical relation, but a duty of loyalty.

listnum "WP List 1" \l 3Collins didn(t disclose his relation to Loyola

listnum "WP List 1" \l 3Ct of Ap. vacated and rendered decision - (455 of statute violated so 60(b) invoked - vacating judge and remanding case for new trial before new judge

listnum "WP List 1" \l 3U.S. S.Ct. upheld Ct. of Ap. decision to invoke 60(b) since Collin(s appearance had appearance of impropriety

listnum "WP List 1" \l 3Court says you don(t need intent to violate appearance of impropriety - reasonably be questioned (455(a).

listnum "WP List 1" \l 3Dissents disagree that this should constitute a violation if the judge doesn(t know about it - ie. if he doesn(t have knowledge - what are we punishing

listnum "WP List 1" \l 3L. says that if this case were decided on due process grounds, the court might have come out different based on how close they were with a statute directly on point

listnum "WP List 1" \l 2Rule is that due process grounds can(t be waived by parties, but statutory or ethical grounds can be waived.  If judge is subject to disqualification on ethical grounds (neither personal or prejudice) it can be waived.

listnum "WP List 1" \l 111/8/94

listnum "WP List 1" \l 2Judges are subject to impeachment in fed. court or impeachment and discipline in state court.  Fed(l judges can only be impeached. - see p. 509 for this stuff 

listnum "WP List 1" \l 3page 509 talks about fed(l statute dealing with this 

listnum "WP List 1" \l 3a reprimand, requiring leave - preimpeachment diversion. 

listnum "WP List 1" \l 3While judges have life tenure, they don(t have lifetime requirement to hear cases, so they can be assigned away from court.

listnum "WP List 1" \l 2Two Groups of what can cause a judge to be disqualified

listnum "WP List 1" \l 3due process - 5th or 14 amendment - litigants denied due process if fate decided by biased judge

listnum "WP List 1" \l 3statute or code of judicial conduct - sometimes doesn(t apply to hearing officer in which case due process is only grounds for relief.

listnum "WP List 1" \l 4designed to avoid bias and appearance of impropriety

listnum "WP List 1" \l 4xe "Personal Relationship"Personal Relationship
listnum "WP List 1" \l 5SEE p. 626 of RB - TAB - (455(b)(5) identifies certain relatioships that will automatically disqualify a judge.  Other relationships may disqualify a judge under (455(a) - general appearance of impropriety.  

listnum "WP List 1" \l 5p. 509 of RB - Code of judicial Conduct 

listnum "WP List 1" \l 6(E(1)(c) - judge must disqualify himself if the judge knows that he individually or the judge(s spouse, parent, or child whever residing, or any other member of the judge( family residing in the judge(s household, has an economic interest in the subject matter in controversy or in a party to the proceeding or has any other more than de minimis interest that could be substantially affected by the proceeding.

listnum "WP List 1" \l 6(E(1)(d) - judge must disqualify if he or his spouse or a person within the third degree of the relationship to either of them, or the spouse of such a person is a party, is a lawyer, has more than a de minimis interest that could be substantially affected by the proceedings, is likely to be a material witness.

listnum "WP List 1" \l 7a cousin is NOT within the third degree

listnum "WP List 1" \l 7third degree defined p. 500 of RB

listnum "WP List 1" \l 5p. 626 of RB

listnum "WP List 1" \l 628 USC 455 - statutes on the disqualification and discipline of federal judges

listnum "WP List 1" \l 7455(b)(5) - same standard as above for fed(l judge statute - but 3rd degree is defined by the civil law system, p. 627 is def(n.

listnum "WP List 1" \l 4xe "Source of Knowledge"Source of Knowledge, p. 510 of CB

listnum "WP List 1" \l 5Prevailing view is that judge is not disqualified if he obtains info in judicial capacity - Liteky, 1994 US SCT 

listnum "WP List 1" \l 5but 455(b)(1) requires a judge to disqualify himself or herself where the judg (has a personal bias or prejudice concerning the party.

listnum "WP List 1" \l 4Employment Interest 

listnum "WP List 1" \l 5a judge was required to recuse himself when a (headhunter( working on his behalf mistakenly contacted law firms representing opposing parties in an antitrust action pending before him about possible employment of the judge after his retirement., p. 510.

listnum "WP List 1" \l 4xe "Duty to Sit, p. 511"Duty to Sit, p. 511

listnum "WP List 1" \l 5there used to be a notion that the duty to sit was judge as strong as the duty to disqualify yourself

listnum "WP List 1" \l 5but now, 11th Cir in US v. Kelly, p. 511 and Rehnquist in dissent in Liljeberg have acknowledged that (455 did away with the (duty to sit( doctrine and instead requires judges to resolve any doubts they may have in favor of disqualification.

listnum "WP List 1" \l 5xe "Rule of necessity, p. 512"Rule of necessity, p. 512

listnum "WP List 1" \l 6says if no unbiased judge exists, biased judge is better than no judge..

listnum "WP List 1" \l 4xe "Financial interest"Financial interest

listnum "WP List 1" \l 5ABA and fed. statute now allows judge to continue if he realizes small financial 

listnum "WP List 1" \l 6under ABA, judge can have de minimis interest

listnum "WP List 1" \l 6under fed(l statute - if judge has small interest, judge can diverst of that interest.

listnum "WP List 1" \l 7xe "§455(f)p. 627 of RB,"(455(f)p. 627 of RB,- permits a judge with a (financial interest( to remain on a matter if (appearance or discovery( of the interest occurred after the matter was assigned to the judge, the judge devoted (substantial judicial time ... to the matter( and the interest could not be substantially affected by the outcome.( see also p. 513 of CB

listnum "WP List 1" \l 4xe "Lawyer Relatives"Lawyer Relatives 

listnum "WP List 1" \l 5Advisory opinion no. 58 (1978) issued by a committee of the US Judicial Conference concersn judicial disqualification in a case in which a relative is employed by a participating law firm.  It provides in part:

listnum "WP List 1" \l 6we believe the following conclusions find suppport in the Code of Judicial Conduct.  A judge is disqualified and should recuse if a relative within the third degree of relationship to the judge or his spouse is a partner in a law firm appearing in the case; or will profit or lose from the judge(s action in the case either financially or otherwise, for example, the reputation of the firm would be signficantly affected by the litigation., p. 514 of CB

listnum "WP List 1" \l 4xe "Law Clerks, p. 514"Law Clerks, p. 514

listnum "WP List 1" \l 5can result in disqualification when the law clerk was initially a member of the plaintiff class in a class action suit on sex discrimination

listnum "WP List 1" \l 4xe "Judge’s Prior Affiliation"Judge(s Prior Affiliation, p. 515

listnum "WP List 1" \l 5See (455(b)(2) and (3)

listnum "WP List 1" \l 4xe "Manipulation of Disqualification"Manipulation of Disqualification

listnum "WP List 1" \l 5p. 515 - Where a litigant selects a lawyer to represent him, knowing that the lawyer is a relative of the trial judge and intending the presece of the lawyer to force the judge to recuse himself, the result will instead be that the lawyer will be found disqualified to represent the litigant, p. 515.

listnum "WP List 1" \l 4xe "Judge’s Duty to Reveal"Judge(s Duty to Reveal

listnum "WP List 1" \l 5p. 516 of CB

listnum "WP List 1" \l 5comment to (3(E) of the code requires judges to (disclose on the record info. that the judge believes the parties or their lawyers might consider relevant to the question of disqualification even if the judge believes there is no real basis for disqualifcation.(
listnum "WP List 1" \l 4xe "Waiver, p. 516 of CB"Waiver, p. 516 of CB

listnum "WP List 1" \l 5(455 permits waiver of conflicts falling under (a) - impartiality might reasonably be questioned, but not of those falling under (b) - ie. financial interest.

listnum "WP List 1" \l 5allowed under some circumstances and not under others

listnum "WP List 1" \l 2xe "Lawyer acting as Mediator, Master"Lawyer acting as xe "Mediator, Master"Mediator, Master,

listnum "WP List 1" \l 3xe "Divorce Mediation"Divorce Mediation, p. 524 of CB

listnum "WP List 1" \l 4p. 527  - New York City Opinion about this

listnum "WP List 1" \l 5its ok as long as factors are present, p. 530-531. SEE THEM!

listnum "WP List 1" \l 5New York allows 1 lawyer to be mediator BUT Florida bar has said no such thing as a conflict free divorce so wouldn(t allow 2 spouses to be served by one lawyer.

listnum "WP List 1" \l 3xe "Rule 2.2, p. 157 of RB"Rule 2.2, p. 157 of RB

listnum "WP List 1" \l 4xe "Intermediary"Intermediary - when a lawyer can act as an intermediary.

listnum "WP List 1" \l 5p. 158* - the rule does not apply to a lawyer acting as arbitrator or mediator b/w or among parties who are not clients of the lawyer, even where the lawyer has been appointed with the concurrence of the parties.  In performing such a role the lawyer may be subject to applicable codes of ethics, such as ....

listnum "WP List 1" \l 4xe "Rule 2.2 "Rule 2.2 is not about mediation, its about lawyer representing multiple people, ie. 3 people wanting to merge their co. and want one lawyer to represent them all - then Rule 2.2 covers.

listnum "WP List 1" \l 3p. 536 - ABA Standard of Practice for Lawyer Mediators in Family disputes.

listnum "WP List 1" \l 1xe "Alcohol Addiction 11/10/94"Alcohol Addiction 11/10/94

listnum "WP List 1" \l 111/15/94

listnum "WP List 1" \l 2DISCIPLINE IS MAJOR TOPIC HERE!

listnum "WP List 1" \l 2xe "In re Austern, p. 670 of CB"In re Austern, p. 670 of CB

listnum "WP List 1" \l 3Austern represented seller in real estate deal.  Seller wrote check for $10K, gave it to lawyer i nfront of everyone and then outside and told lawyer check was no good, it would bounce.  Austern had allowed buyer to believe they would be protected by 10K escrow even though there was no $.  D.C. publicly censures him.

listnum "WP List 1" \l 2xe "In re Colin, p. 674"In re Colin, p. 674

listnum "WP List 1" \l 3Personal tax arrears.  Convicted of felony tax evasion.  Public censure is punishment

listnum "WP List 1" \l 2A lawyer who engaged in business is still bound by the ethical duties of a lawyer not to deceive, etc. 

listnum "WP List 1" \l 2xe "DECEIT and DISHONESTY"DECEIT and DISHONESTY

listnum "WP List 1" \l 3basis for discipline, p. 675 of CB

listnum "WP List 1" \l 2xe "Neglect and Lack of Candor"Neglect and Lack of Candor

listnum "WP List 1" \l 3neglect of client matters is a recurrent basis for discipline, regardless of the lawyer(s motive.  

listnum "WP List 1" \l 2xe "Sex with client, p. 677"Sex with client, p. 677

listnum "WP List 1" \l 3xe "Committee on Professional Ethics & Conduct of Iowa State Bar As"Committee on Professional Ethics & Conduct of Iowa State Bar Association v. Hill, p. 677

listnum "WP List 1" \l 4KC had been adict and she later reconciled with husband.  Lawyer was given 3 month suspension.  Dissenting opinion would have suspend for 9 months.

listnum "WP List 1" \l 4Sex with client with $, vulnerable, etc.

listnum "WP List 1" \l 4big point here is that a part of a divorce lawyers job is to attempt concilliation, so if you(re having sex with the client you(re not likely to do that.

listnum "WP List 1" \l 3Sex with client with less vulnerabilty, no $ etc.

listnum "WP List 1" \l 4if client is spouse

listnum "WP List 1" \l 4if prior relationship before representation

listnum "WP List 1" \l 3problem is that lawyer needs to be able to say no to his client.

listnum "WP List 1" \l 3p. 676 of RB - California Rule and p. 680 of CB

listnum "WP List 1" \l 4in real world, ((E), about presumption of violation of rule does not exist.

listnum "WP List 1" \l 2xe "Lawyer’s Private Life"Lawyer(s Private Life, p. 681 of CB

listnum "WP List 1" \l 3Personal use of drugs - mild sanctions, p. 681 though even these sanctions are increasingly rare

listnum "WP List 1" \l 3tax crimes, in Colin, 

listnum "WP List 1" \l 3some states mandate disbarment for all felony convictions, p. 681

listnum "WP List 1" \l 2xe "Racist and Sexist Conduct"Racist and xe "Sexist Conduct"Sexist Conduct

listnum "WP List 1" \l 3NY has pioneering rule - p. 682 of CB

listnum "WP List 1" \l 4NY alone prohibits jurisdictions forbids lawyer to (unlawfully discriminate in the practice of law including in hiring promoting or oterwise determining conditions of employment on the basis of age, race ,creed, color, national original, sex, disability, or marital statuts. (no sexual preference protected)

listnum "WP List 1" \l 3Code of Judicial Conduct, (3B(6) says a judge shall require lawyers in proceedings before the judge to refrain from mainifesting, by words or conduct,bais or prejudice based upon race, sex, religion, national origin, idsability, age, sexual orientation, or socioeconomic status, against parties, witnesses, counsel or others. - p. 682 of CB

listnum "WP List 1" \l 3See p. 328 - 329 of RB - selected state variations. of Rule 8.4 dealing with Lawyer misconduct

listnum "WP List 1" \l 2xe "Failure to Report another Lawyer’s Conduct"Failure to Report another Lawyer(s Conduct

listnum "WP List 1" \l 3xe "Squeel Rule - Rule 8.3(a)"Squeel Rule - Rule 8.3(a)

listnum "WP List 1" \l 4Rules excuse reporting if the basis for a lawyer(s knowledge is confidential info. as defined in Rule 1.6

listnum "WP List 1" \l 3Judge(s have similar Rule (3(D)(2). rules require reporting conduct only if it raises a substantial question as to another lawyer(s honesty, trustworthiness or fitness as a lawyer.  The Code has no such limitation.

listnum "WP List 1" \l 3xe "Himmel, p. 683 of CB"Himmel, p. 683 of CB. client - Forseberg - involved in motor cycle accident.  Atty #1 - Casey - was entitled to (  of award but he kept whole reward.  Atty #2 - Himmel - Forshey hired Himmel to sue casey to get money Carey owed Himmel on ( contingency fee basis.  Casey agreed to pay $75K if Himmel agreed not to report him to the bar.  Casey defaults, Himmels sues Casey on note, Ct rewards 100K, but Court sends copy of note to Illinois State Bar - Casey is disbarred.  Himmel is subject to discipline.  He is suspended for one year

listnum "WP List 1" \l 4p. 358 of RB - DR1-103(a) - disclosure of info. to authorities - a lawyer possessing unprivilege knowledge of a violation of DR 1-102 (misconduct) shall report such knowledge to a tribunal or other authority empowered to investigate or act upon such violation.

listnum "WP List 1" \l 4Rule more subtle than code, p. 322 - Rule 8.3(a) - TAB

listnum "WP List 1" \l 5reporting professional misconduct - a lawyer having knowledge that another lawyer has committed a violation of the rules of professional conduct that raises a substantial question as to that lawyer(s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority..... (c)    this rule does not require disclosure of info. otherwise protected by Rule 1.6 or info. gained by a lawyer or judge while serving as a member of an approved lawyers assistance program to the extent that such info. would be confidential if it were communicated subject to the atty-client privilege.

listnum "WP List 1" \l 5Subordinate Lawyers enjoy a (following orders( defense( if directed to do something arguably imporoper solong as the supervisor(s conclusion is (reasonable( p. 684 - or See Rule 5.2(b) 

listnum "WP List 1" \l 6THIS RULE DOES NOT APPLY IF THE INFO. IS CONFIDENTIAL.  If the info. is confidential, then lawyer would be obligated NOT to report without the clients permission.

listnum "WP List 1" \l 7RULES AND CODE ARE OPPOSITE HERE. p. 683 of CB

listnum "WP List 1" \l 6this is only triggered by substantial question of dishonesty.  Himmmel argued he was jealously represneting his client but ct said yo ucan only do so within the bounds of the law.

listnum "WP List 1" \l 3xe "Readmission, p. 688 of CB"Readmission, p. 688 of CB

listnum "WP List 1" \l 4disbarment is not necessarily permanent

listnum "WP List 1" \l 4courts generally weigh in considering whether to readmit

listnum "WP List 1" \l 5public interest

listnum "WP List 1" \l 5prior character and standing of atty

listnum "WP List 1" \l 5atty(s mental and moral qualifications

listnum "WP List 1" \l 5reason the atty was disbarred in the first place

listnum "WP List 1" \l 5conduct while disbarred

listnum "WP List 1" \l 5length of time the disbarment lasted

listnum "WP List 1" \l 5whether restitution has been made (if applicable)

listnum "WP List 1" \l 5atty(s overall present fitness to practice law

listnum "WP List 1" \l 5evidence that he has reformed or been rehabilitated

listnum "WP List 1" \l 4Although new bar applicants are entitled to a hearing before they can be excluded on character grounds, persons applying for readmission have no right to a hearing.

listnum "WP List 1" \l 3xe "Discipline in Fed’l system"Discipline in Fed(l system - 

listnum "WP List 1" \l 4discretion b/w state and fed(l court.  Each state has its own autonomy - each district court has its own autonomy, but usually if one court rejects they all will.

listnum "WP List 1" \l 111/17/94

listnum "WP List 1" \l 2xe "Constitutional Protection in Crminal Cases"Constitutional Protection in Crminal Cases

listnum "WP List 1" \l 3The Constitutional right to have xe "effective assistance of counsel"effective assistance of counsel is diff(t form the malpractice standard and the rules standard.  The local rules, etc. can have diff(t standards that are higher, but nationwide the lawyers must conform to the effective standard required under the constitution

listnum "WP List 1" \l 4As with malpractice, the ineffectiveness claim, even if proved, will not lead to a remedy unless there is a causal relatinship b/w the professional failure and injury to the client.  In malpractice ,we have seen that that requirement incoorporates the common law proximate cause standard p. 690 (they refer you to p. 639 for this malpractice.

listnum "WP List 1" \l 3xe "Strickland v. Washington, p. 692."Strickland v. Washington, p. 692.

listnum "WP List 1" \l 4capital sentence proceeding. but says that b/c capital sentencing hearing is like trial in its adversarial form, her opinion applies both to such hearings and to trials.  Old standard was (farce or mockery( then it was changed to (reasonably competent assistance(
listnum "WP List 1" \l 4Petitioners must show that he 

listnum "WP List 1" \l 5didn(t get reasonable effective assistance AND

listnum "WP List 1" \l 6measure is reasonableness under prevailing professional norms.

listnum "WP List 1" \l 6judicial scrutiny of counsel(s performance must be highly deferential (p. 694)

listnum "WP List 1" \l 5prejudice, p. 696

listnum "WP List 1" \l 6an error by counse, even if professionally unreasonable does not warrant setting asside the judgment of a criminal proceding if the error had no efect on the judgment.  In general you have to affirmatively prove that you were prejudiced by the ineffective assistance.

listnum "WP List 1" \l 6some are presumed to be prejudice - reasonable probabiliy that, but for counsel(s error, the result of the proceeding would have been different.  As reaonable probabily is probably sufficient to undermine confidence in the outcome. p. 698.

listnum "WP List 1" \l 7presumed prejudice when counsel if burdened by an actual conflict of interest.  Prejudice is presumed only if the defendant demonstrates that counsel (actively represented conflicting interests( and (that an actual conflict of interest adversely affected his lawyers performance.(
listnum "WP List 1" \l 7Conflict of interest claims aside, actual ineffectiveness claims alleging a deficiency in atty performance are subject to a general requirement that the defendant affirmatively prove prejudice.

listnum "WP List 1" \l 4STANDARD - defendant must show that there is a reasonable probability that but for counsel(s unprofessional errors, the result of the proceeding would have been diff(t.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.

listnum "WP List 1" \l 2xe "Judge ITO - OJ Case"Judge ITO - OJ Case

listnum "WP List 1" \l 3p. 509 of RB (E of ABA Code of Judicial Conduct

listnum "WP List 1" \l 2xe "Lawyers Permitted to Work for Law Firms Owned or Managed by Non"Lawyers Permitted to Work for Law Firms Owned or Managed by Nonlawyers?, p. 737 of CB

listnum "WP List 1" \l 3xe "Rule 5.4 - TAB, p. 234-235 of RB"Rule 5.4 - TAB, p. 234-235 of RB

listnum "WP List 1" \l 4xe "Professional Indep. of a Lawyer"Professional Indep. of a Lawyer

listnum "WP List 1" \l 4there is deceased exception for estate when lawyer dies.

listnum "WP List 1" \l 4this is when lawyer is prohibitted from sharing fees with a non lawyer.

listnum "WP List 1" \l 3xe "D.C. Rule, p. 737"D.C. Rule, p. 737

listnum "WP List 1" \l 4Allows lawyers to share profits with non lawyers but only if the sole purpose of the firm is to provide legal services to clients, all person in firm must contract, all persons persons having managerial or financial interest agree to abide by the Rules of Professional Conduct.

listnum "WP List 1" \l 4ABA opinion on this said NY shouldn(t discipline a NY lawyer who goes tot DC and practices with non lawyers, but NY can prevent a NY firm from having nonlawyer partners in its D.C. office.  This opinion made it impractical for large multistate law firms from having non lawyer partners.

listnum "WP List 1" \l 3L. says b/c of role of lawyers have undertaken, L. thinks they should stay somewhat indep. and not have lawfirm with non lawyer partners.  L. is worried about big corp.(s buying big law firms.  L. thinks society will lose.  L. is concerned with ownerhship and who will decide who makes partner, when it disqaulifies itself, etc.  L. thinks sharing is different though, although everywhere but DC doesn(t allow profit sharing with non lawyers.

listnum "WP List 1" \l 4He says we don(t want legal profesion to be dep. on non lawyers at micro level.

listnum "WP List 1" \l 2xe "Ancillary Business"

xe "Ancillary Business, p. 740 of CB"Ancillary Business, p. 740 of CB

listnum "WP List 1" \l 3ancillary means related to the current business - p. 740 - What makes a business ancillary is its logical or functional connection to the firm(s legal services.  A law firm that owns a clothing store does not have an ancillary business.

listnum "WP List 1" \l 3owning a law related businesses

listnum "WP List 1" \l 3xe "Rule 5.7 p. 246 DELETED.  "Rule 5.7 p. 246 DELETED.  In our rule books we have 1991 vesion.  Repealed in 1992.  New Rule adopted in 1994.

listnum "WP List 1" \l 3In Feb. 1994 New Rule 5.7 adopted - client must understand ancillary business is owned

listnum "WP List 1" \l 3without rule, lawfirm can own ancillary business.

listnum "WP List 1" \l 3NOW, client must understand that rules governing lawyers don(t cover ancillary but otherwise ancillary is OK.  Lev. is worried when ancillary business gets too big

listnum "WP List 1" \l 111/23/94

listnum "WP List 1" \l 2xe "Wieder v. Skala, NY C of A."Wieder v. Skala, NY C of A.

listnum "WP List 1" \l 3Wieder was fired for complying with the code.  

listnum "WP List 1" \l 3Rule 1-103(a) - unanimously the court reversed and said there does exist a cause of action.  Court said there is implied contract term of following code in employment contract b/w lawyer and firm.

listnum "WP List 1" \l 3Court of Appeals doesn(t recognize tort, but rather contract claim

listnum "WP List 1" \l 2Limiting what a lawyer can say, p. 749

listnum "WP List 1" \l 3xe "Rule 3.6"Rule 3.6

listnum "WP List 1" \l 3xe "Rule 3.8(e)"Rule 3.8(e)

listnum "WP List 1" \l 3xe "Rule 5.3 requires a lawyer to supervise nonlegal personnel"Rule 5.3 requires a lawyer to supervise nonlegal personnel

listnum "WP List 1" \l 2xe "Gentile v. Nevada, p. 749"Gentile v. Nevada, p. 749

listnum "WP List 1" \l 3this is case where lawyer(s client was being accused and he held press conference to insist that it was probably the police that did it.  

listnum "WP List 1" \l 4not a single juror remembered the press conference.

listnum "WP List 1" \l 4(the inquiry is of particular relevance when one of the classes most affected by the regulation is the criminal defense bar, which ahs the professional mission to challenge actions of the state.( p. 760

listnum "WP List 1" \l 4this wasn(t info obtained in discovery, p. 761

listnum "WP List 1" \l 3Dissenting opinion says test is (substantial likely to cause material prejudice(  

listnum "WP List 1" \l 3this case was decided under Nevada(s Rule 177

listnum "WP List 1" \l 3Caifornia has no rule like ABAxe " Rule 3.6 (p. 196 of RB - Trial publicity)" Rule 3.6 (p. 196 of RB - Trial publicity)(DR7-107 is model code version)

listnum "WP List 1" \l 3in Aug 1994 - ABA revised Rule 3.6 - new subsection gives a lawyer the right to reply.

listnum "WP List 1" \l 3California can only stog lawyer from talking with a gag order

listnum "WP List 1" \l 4xe "Gag orders, p. 748"Gag orders, p. 748

listnum "WP List 1" \l 5double value

listnum "WP List 1" \l 6unlike legal ethics, a gag order restrains both lawyer sand non lawyers

listnum "WP List 1" \l 6they get more respect b/c they can result in crminal prosecution if violated

listnum "WP List 1" \l 5three problems

listnum "WP List 1" \l 6violators are hard to catch

listnum "WP List 1" \l 6investigation and prosecution of the violated gag order may be the job either of the very agency whose personnel are suspect or of an agency that works closely with it

listnum "WP List 1" \l 6appellate cours differ in their tolerance for gag orders.

listnum "WP List 1" \l 3Marshall, Blackmun, and White are no longer on the court.  (Thomas, Ginsberg and Breyer replaced them).  L. thinks this issue is unsettled.

listnum "WP List 1" \l 3Kennedy and Rehnquist have different view of lawyer(s role.

listnum "WP List 1" \l 3O(Connor concurrence, p. 772

listnum "WP List 1" \l 41st (, Kennedy said that lawyer(s speech is commercial.  Renquist says no, its not protected that must - 1st Amend. doesn(t protect lawyers as much as other people.

listnum "WP List 1" \l 4O(Connor says she agrees that states can impose stricter standards and limitations on lawyers than reporters.

listnum "WP List 1" \l 4On this point, Rehnquist wins (lawyers can be limited more than others) and Kennedy loses (ie. lawyer speech isn(t completely commercial)

listnum "WP List 1" \l 4O(Connor does agree with Kennedy though, that this regulation (3.6(c)) is unconstitutionally void for vagueness

listnum "WP List 1" \l 3xe "Rule 3.6(a), p. 196"Rule 3.6(a), p. 196 - prejudicing adjudicative proceedings

listnum "WP List 1" \l 4(b) - examples

listnum "WP List 1" \l 4(c) - safe harbor - notwithstanding above, lawyer may state without elaboration - general nature of defense. info contained in public record, that investigation of the matter is in progress, scheduling or result of any step in litigation, request for assistance in obtaining evidence and info. necessary, special rules for criminal cases - p. 197.

listnum "WP List 1" \l 4Rehnquist says 3.6(c) - safe harbor - must be read with 3.6(a),.

listnum "WP List 1" \l 43.6 isn(t clear - doesn(t give enough guidance and 3.6(a) doesn(t explain everything it must - void for vagueness - doesn(t give reasonable guidance.

listnum "WP List 1" \l 3Kennedy thinks that the lawyers speech during the trial should be governed by the same standard for a lawyer as it would be for a journalist.

listnum "WP List 1" \l 3Rehnquist says lawyers should have less lee-way to try the case to the public.

listnum "WP List 1" \l 3p. 755, last ( - Kennedy says there might even be a duty to try the case to the public - (an atty(s duties do not begin inside the courtroom door.  He or she cannot ignore the practical implicaitons of a legal proceeding for the client. ..... must take reasonable steps to defend the reputation of the client.

listnum "WP List 1" \l 4L. favors Kennedy(s view that Lawyer(s job should extend to the public forum.

listnum "WP List 1" \l 4of the 3 justices who agreed with Kennedy (2 are gone - Marshall and Blackmun) - only Stevens and Kennedy remain of the 4.

listnum "WP List 1" \l 2xe "SNYDER, p. 774"SNYDER, p. 774

listnum "WP List 1" \l 3battle with chief judge of circuit about having to defend his request for payment.  His letter was a letter to the secretary.  Chief judge of circuit took offense at the tone of letter.

listnum "WP List 1" \l 3Snyder suspended from practicing in all fed(l courts in the 8th Circuit, p. 776.

listnum "WP List 1" \l 3S.Ct. said 8th Circuit can(t initiate suspension in fed(l district courts, it can only suspend in 8th Cir.

listnum "WP List 1" \l 3Snyder was suspended on fed(l appellate rule for conduct unbecoming a member of the bar - this had already been decided that this isn(t void for vagueness.  

listnum "WP List 1" \l 3S.Ct. says this might have been rude but it was single incident.

listnum "WP List 1" \l 4p. 776 (a single incident of rudeness or lack of professional courtesy - in this context - does not support a finding of contemptuous or contumacious conduct, or a finding that a lawyer is not presently fit to practice law in the fed(l courts.(
listnum "WP List 1" \l 3S.Ct. says proper remedy for this tone was denial of the fee, not discipline.  

listnum "WP List 1" \l 2xe "Matter of Hotzman"Matter of Hotzman, p. 777

listnum "WP List 1" \l 3Holzman was careless and made public allegations as district attorney based on a memoranda without evidence supporting the memo - Hotzman was disciplined.

listnum "WP List 1" \l 3Code case, p. 431DR 8-102 - statements concerning judges and other adjudicatory officers - 

listnum "WP List 1" \l 4(a) a lawyer shall not knowingly make false statements of fact concerning the qualifications of a acandidate for election or appointment to a judicial office.

listnum "WP List 1" \l 4(b) a lawyer shall not knowingly make false accusations against a judge or other adjudicatory officer.

listnum "WP List 1" \l 5this rule allows lawyer to truthfully accuse judges - but CAN(T falsely do it.

listnum "WP List 1" \l 3DR 1-102(a)(6) - a lawyer shall not engage in any other conduct that adversely reflects on the lawyer(s fitness to practice law - SCT says this isn(t unconstitutionally vague, p. 779.

listnum "WP List 1" \l 3Court says that lawyers aren(t subject to NYT v. Sullivan b/c this would immunize them from saying things that might be false.  Court says lawyers must conform to a minimum level of conduct below which they will be disciplined for.

listnum "WP List 1" \l 3DR 1-102(A)(5) - misconduct - a lawyer shall not (5) - engage in conduct that is prejudicial to the administration of justice. OR (6) - engage in any other conduct that adversely reflects on his fitness to practice law.

listnum "WP List 1" \l 2p. 781 - Lawyer who accused judges as being whores who became madams.  NY C. of Appeals didn(t discipline.  The use of strict language isn(t grounds for discipline.  C of A want to let lawyers monitor and criticze judges and judicial candidates.  

listnum "WP List 1" \l 3Lawyers have unique role to observe, evaluate, monitor and look out for public interest with respect to judges.

listnum "WP List 1" \l 2p. 782 - State Bar v. Semaan - Texas Court - lawyer in editorial attacked judge saying he was a midget among giants when compared to other judges.  Court held that the comment didn(t violate the ethical code - (The criticism related entirely to the writer(s opinion of Judge Benavides qualifications for office.  The issue of (truth and falsity( of the criticism was not involved, nor was the question of improper motive.(
listnum "WP List 1" \l 112/1/94

listnum "WP List 1" \l 2xe "Mandatory Bar Membership"Mandatory Bar Membership

listnum "WP List 1" \l 3xe "integrated bar"integrated bar

listnum "WP List 1" \l 3requires dues and may include mandatory pro bono.  If you stop paying dues, you lose your license to practice in that state.

listnum "WP List 1" \l 3State is allowed to require mandatory members - xe "Keller "Keller reaffirms, p. 783.

listnum "WP List 1" \l 4if state elects to have this system, there are limits to what bar can do.  Voluntary association can do broader things b/c its not mandatory.

listnum "WP List 1" \l 4S.Ct. has said bar can do activities reasonably related to the bar - but court said integrated bar ass(n must stay out of fields remote from bar - like political issues.

listnum "WP List 1" \l 3xe "Gibson"Gibson, p. 783 - says what remedy is if bar participates in political issues - you can get remedy of reimbursement of dues.  You only get pro rata due back of very small amount.  Courts haven(t yet issues injuction preventing bar from taking issues - their approach has instead been to allow issues to be taken and then require refund.

listnum "WP List 1" \l 2NY doesn(t have integrated bar, we have voluntary bar.  We have NYS Bar Assn, Bar Assn of City of NY

listnum "WP List 1" \l 2Marketing of Legal Services

listnum "WP List 1" \l 3p. 785

listnum "WP List 1" \l 3xe "Reeasons why court should be able to forbid all legal advertisi"Reasons why court should be able to forbid all legal advertising, p. 786

listnum "WP List 1" \l 4THESE WERE REJECTED BY COURT IN Bates
listnum "WP List 1" \l 5would have adverse effect on professionalism and encourage commercialization

listnum "WP List 1" \l 5commericals are inherently misleading

listnum "WP List 1" \l 5would stir up litigation

listnum "WP List 1" \l 5would incrase the cost of legal services

listnum "WP List 1" \l 5would encourage shoddy work

listnum "WP List 1" \l 5were difficult to monitor against abuse.

listnum "WP List 1" \l 3xe "Bates"Bates said lawyer(s advertisement is commercial speech

listnum "WP List 1" \l 4prior to Bates, typical advertisement (p. 787) was grounds for discipline.

listnum "WP List 1" \l 45-4 decision - S.Ct. said advertisement protected commercial speech.  Society ahs interest in seeing this kind of info.  It created an informed market place..  

listnum "WP List 1" \l 4So, xe "Advertising is"Advertising is allowed - but advertising means impersonal contact.  

listnum "WP List 1" \l 3xe "Solicitation "Solicitation 

listnum "WP List 1" \l 4means you are immediately pressed for an answer, and this isn(t allowed.  

listnum "WP List 1" \l 4Advertisement - impersonal statement on bench, newspaper,

listnum "WP List 1" \l 4solicitation - in person or in live telephone call

listnum "WP List 1" \l 3xe "Ohralik - p. 788 US SCT, 1978"Ohralik - p. 788 US SCT, 1978

listnum "WP List 1" \l 4xe "ambulance chaser"ambulance chaser

listnum "WP List 1" \l 4this was covered under the code - it wasn(t until 1983 that the code was repealed and the rules were adopted.  NY has code - it has been revised to deal with changes in this area since ABA hasn(t changed code since it abandoned it in 1983.

listnum "WP List 1" \l 4This case(s facts occurred before Bates was decided but was decided after 

listnum "WP List 1" \l 4SCT distinguishes Bates (impersonal advertisement)  and solicitation .  Solicitation doesn(t allow shopping around.  Reader is in drivers seat in regard to advertisement

listnum "WP List 1" \l 4state(s interest

listnum "WP List 1" \l 5particularly strong - in addition to its general interest in protecting consumers and regulating commercial transactions, the State bears a special responsibilit for maintaining standards among members of the licensed professions., p. 792

listnum "WP List 1" \l 5rules prohibiting solicitation are prophylactic measures whose objective is the prevention of harm before it occurs. 

listnum "WP List 1" \l 3xe "In re Primus, p. 830"In re Primus, p. 830 - lawyer offered pro bono civil rights services.  Court gave Primus 1st Amend. protection.

listnum "WP List 1" \l 4civil rights pro bono solicitation is allowed.

listnum "WP List 1" \l 3The rules hasn(t been invoked to rainmaking - giving pitch to client - taking them to dinner, opera.

listnum "WP List 1" \l 3xe "Rule 7.1 - p. 279 of RB - Communication Concerning a Lawyer’"Rule 7.1 - p. 279 of RB - Communication Concerning a Lawyer(s Services

listnum "WP List 1" \l 4these more or less conform to S.Ct. cases

listnum "WP List 1" \l 4Rule 7.1 says communication must be truthful, not deceptive

listnum "WP List 1" \l 3xe "Rule 7.2, p. 285 - Advertising - impersonal advertising"Rule 7.2, p. 285 - Advertising - impersonal advertising.  

listnum "WP List 1" \l 4Impersoanl advertising is OK.  Recorded telephone is OK but calling live isn(t.

listnum "WP List 1" \l 47.2(b) - must keep a copy of the advertisement

listnum "WP List 1" \l 47.2(d) - any communication shall include the name of at least one lawyer responsible for its content.

listnum "WP List 1" \l 3xe "Rule 7.3 - Direct Contact with Prospective Clients, p. 294"Rule 7.3 - Direct Contact with Prospective Clients, p. 294

listnum "WP List 1" \l 4prohibits contact like Ohralik

listnum "WP List 1" \l 47.3(a) - says for pecuniary gain, a lawyer can(t in person contact person who he has no family or prior relationship with.

listnum "WP List 1" \l 3xe "Rule 8.4(a) - professional misconduct - forbids a lawyer to sol"Rule 8.4(a) - professional misconduct - forbids a lawyer to solicit (through the acts of another.(
listnum "WP List 1" \l 3xe "Edenfiled .v Fane, p. 3 of 12/1/1994 notes, p. 795 of RB"Edenfiled .v , fane, in RB, ~p. 803. CPA moved from NJ to Florida.  Fane attempted to get apppointments with people to explain his services.  S.Ct. upheld his right to solicit

listnum "WP List 1" \l 5he is xe "ACCOUNTANT"ACCOUNTANT, not lawyer

listnum "WP List 1" \l 5Majority distinguishes Ohralik saying lawyer is trained in persuasion and he was talking to vulnerable clients.  lawyers are diff(t  

listnum "WP List 1" \l 6Court said same risks with lawyers aren(t here in noncoercive business setting.

listnum "WP List 1" \l 4O(Connor dissents - saying no advertising should be allowed for lawyer - we made a mistake in Bates.  She doesn(t see the difference b/w a lawyer and a xe "CPA"CPA.

listnum "WP List 1" \l 4p. 803 - ** - being a CPA instead of a lawyer makes a big difference to the court b/c a lawyer is trained in persuasion.

listnum "WP List 1" \l 4This might limit Ohralik is client is not vulnerable, ie. if client is sophisticated business people.

listnum "WP List 1" \l 3Big theme of course is that xe "lawyers are diff’t"lawyers are diff(t

listnum "WP List 1" \l 4L. says lawyers should justify trust that given them.

listnum "WP List 1" \l 4CPA(s are subject to legislation

listnum "WP List 1" \l 4lawyers are subject to judicial review only

listnum "WP List 1" \l 4we are regulated by courts, other professions are regulated by legislature

listnum "WP List 1" \l 4even constit-n applies differently to lawyers.
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