1) Introduction (p. 1-10) 
a) What are the conditions for a stable democracy?

i) Democracy requires constraints:

(1) For the peaceful transition of power, democracy must be seen as a repeat game.  Otherwise, the losing side has no incentive to hand over power.  In other words, majority rule must not become majority tyranny.

(2) Certain rules have to be beyond challenge in order for this perception to be possible:  

(a) Minimum requirements:

(i) Right to vote – the  views of the current majority have to be subject to later electoral challenge

(ii) Perception that rules are fair – there has to be sense that the rules of engagement are fair – that incumbents can be challenged, that campaigns can be financed, time limits in office, etc

(iii) No revenge:  assurance that there would not be persecutions of those who leave power.

ii) Constitutions provide constraints.    

(1) Constitutionalism is a means of providing constraint on “majority factionalism” and “passion” (Madison).  

(2) The phrase “Constitutional Democracy” belies an inherent tension – constitutions are designed to constrain democracy.  

(a) And this is necessary – get over the breast-beating over the CMD and Bickel!

b) The Constitution is strangely silent with respect to the democratic process.

i) We only have:

(1) Art. I § 2 – “The House of Representatives shall be composed of Members chosen every second Year by the People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.”  

(2) Art. I § 4 – “The times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or alter such Regulations, except as to the Places of choosing Senators.”  

(3) Art. I § 5 – Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members

ii) This is not an accident:
(1) The Founders wanted to avoid the slave question

(2) The founders did not have a modern conception of democracy:

(a) No parties.  Live voting in public.  Deference voting (dependents follow superiors).  No secret ballot.  Towns locus for voting.  

iii) More than half of the post-Bill of Rights Amendment deal w/ right to vote: 12, 15, 19, 22, 23, 24, 14th EP.

c) Defining the Right to Participate

i) Three templates:

(1) Individual rights template – 

(a) What is critical in the political process is voting itself.  It is a right to participate – a formal one – a right of anonymous quality.  A democratic system, from this point of view, is functioning properly so long as a person, whatever his individual characteristics, is allowed to participate in balloting and elections.

(2) Anti-discrimination approach – 

(a) Views voting as a problem of aggregation – there is a need to ensure that every individual has a functional capacity to influence the political process.  It views voters as participants who want to be able to participate meaningfully by aggregating with other like-minded voters.  The anti-discrimination approach is outcome-regarding – the effectiveness of the expression matters.  

(3) Structural (process-reinforcing) approach (John Hart Ely) – 

(a) The issue here is whether the integrity of the process was maintained.  This approach looks for guarantees not in outcomes, but in the competitiveness of the political process itself.

ii) Overview of how this plays out:

(1) At some point, all of these were subsumed under the PQ Doctrine.  

(2) Over time, courts embrace individual rights, courts sort of deal w/ antidiscrimination, courts don’t know what the hell to do about structure.  

(a) New Constitutional courts are often much better at dealing w/ process issues than ours.  Our courts consistently try to push structural questions into indiv rights and antidiscrimination.  

2) Direct Democracy:

a) The Framers were quite hostile towards this idea.  

i) Federalist 10:  

(1) [quote passage p. 891]
(2) Dark view of human nature (selfish, jealous, governed by passions) triggers need for stabilizing institutions (God, church, state).  
ii) Founders rejected Athenian virtue-based model of direct democracy in favor of Roman model based on notion that men are virtuous when the act properly within an order with institutional check on power.  

(1) Framers particularly worried about deprivation of property.

iii) Hence need for divisions of power:  separation of power, federalism.  

iv) Initiatives/Referenda = Madisonian nightmare

b) Guarantee Clause:

i) There’s no good historical account of what it was supposed to do (beyond prohibit monarchy).  

ii) Non-justiciable.  Luther v. Borden, Pacific Telephone, Baker v. Carr.  

c) Pacific States Telephone & Telegraph Co. v. Oregon, US, 1912, p. 894

i) Facts:  
(1) Oregon amended its constitution in 1902 to allow the initiative and referendum.  

(a) Initiative:  

(b) Referendum:

(2) An initiative taxing certain classes of corporations was approved 1907.  
(3) P, an Oregon corporation, challenges the amendment as a violation of the Guarantee Clause, Art. IV, Sec. 4.    

ii) Holding: 
(1) Court invokes Political Question Doctrine:  

(a) The question of whether a state’s government is “republican in form” is nonjusticiable (Luther).  Therefore, this case is not within the Court’s jurisdiction.  

(i) The Court notes that it is the duty of the judiciary to enforce the Constitution against “exercise[s] of governmental power.”  

iii) Notes:

(1) Origin of the PQ Doctrine: 

(a) Luther v. Borden:

(i) Dispute b/w gov’t that stayed true to the original charter (Luther) and a rival gov’t that claimed power under Constitution (Borden).    One sues other in trespass.
(ii) Court holds that this is non-justiciable because this dispute goes to the heart of the political process.  

1. Note the underlying judicial manageability concerns – trial, taking of evidence impossible in the context of a civil war.  

2. Whichever delegation is seated by the Senate is the legitimate one.  
(2) No recourse for political process breakdown:

(a) Unlike in Luther, where the Senate was the relevant decisionmaker, there is recourse for the plaintiffs in Pacific Telephone if they allege that the legitimacy of the political process has broken down.  

(3) Madisonian nightmare:

(a) Pacific Telephone would have been the perfect opportunity for the court to get involved – the legislation involved here is exactly the kind that Madison was so afraid of.  Redistributive legislation passed as a result of democratic will (majority want money from wealthy minority).
(4) Courts still strike down the results of many initiatives and referenda on federal constitutional grounds (even though they are unwilling to tackle the process).  
d) Deference to direct democracy:

i) Hard question: whether there should be less/more deference to outputs of direct democracy v. those of republican government.  

ii) Options:

(1) Perhaps when the substance of an initiative touches on rights there should be special scrutiny ( leads up back to an EPC-type analysis

(2) Or are we worried that legislatures will be hamstrung by special interests such that people will get it right more

(3) Note that there’s no self-dealing problem in direct democracy.  

e) Direct democracy often focuses on democratic process:

i) A lot of initiatives concern reforms to the political process itself – campaign finance, term limits, etc.

ii) Madison didn’t anticipate that political institutions could be captured such that recourse to direct democracy might be necessary to eliminate entrenchment

(1) This is result of institutional ambitions becoming aligned ( result of political parties

f) Direct democracy and money (see p. 902)
3) Defining the Right to Participate
a) Limits of the Constitutional Text:

i) Most constitutional provisions dealing w/ right to vote are phrased in the negative: they prohibit states from denying right to vote on various grounds.  (E.g. 15th, 19th Ams.)

ii) Minor v. Happersett, US, 1875, p. 13, illustrates the difficulties created by the absence of explicit textual support for a right to vote for women.  

(1) Plaintiff, a woman and US citizen, claims that the 14th Amendment’s P&I clause includes suffrage as one of her protected rights, which the States cannot by its law abridge.  
(2) Justice Waite’s method is highly modern.  He’s essentially applying the modalities identified by Phillip Bobbitt.  

(a) Text – 
(i) No explicit holding on sex one way or other.  

(ii) 14th Am, Sec 2 uses the word “male,” which suggests exclusion of women.

(iii) 15th Amendment seems to acknowledge that the 14th Amendment doesn’t grant the right to vote (civil/political rights distinction).

(b) Original Understanding – Not support.  
(c) Structural (intratextual) analysis –

(i) No linkage b/c voting and citizenship.  No requirement of ability to vote in order to be a citizen.  And no requirement of being a citizen in order to vote.  

1. E.g. women have been treated as citizens for purposes of diversity jx.

(d) History –

(i) No hx practice – except Jersey, but that was withdrawn.

(e) Doctrine
(3) Notes:
(a) Women not discrete and insular per SI.

(b) 19th Amendment ended the debate.  

(c) So legal fight over meaning of the franchise occurs in the context of blacks, prisoners ( discrimination law paradigm of discrete and insular minority.

iii) Felony Disenfranchisement:

(1) Richardson v. Ramirez (1974) (p. 25)
(a) Equal protection challenge to California election law barring convicted felons right to vote 

(b) Rehnquist plays out the same method that Waite used

(i) Text, original understanding, structure, doctrine all going against suffrage

1. Text:  sanctions exclusion of felons (“rebellion or other crime” in 14th Am, Sec. 2)
a. Though note problem of the expansion of the category of felonies

(ii) History – lots of states exclude

(iii) Prudential grounds:

1. Even stronger than in Minor, according to Rehnquist:  dangerous crimes, already deprived person of liberty

(2) Hunter (1985) (p. 31)

(a) Basically the same case as Richardson – just involves “moral turpitude” and not felonies

(b) However, Court finds that original 1901 law had racist intent, and it currently has racial effects

(i) This triggers strict scrutiny, which the law fails.  No valid purpose (moral turpitude was a category devised with the intent of disenfranchising blacks).  

(c) Note methodological difficulty:  How do we know when to go beyond face of the statute?

(i) Courts are willing to vindicate the franchise when case is packaged as a discrimination case

(d) Hunter reflects Carolene Products rationale – open political process

b) Modern Constitutional Framework
i) Note large shift between 1959 (Lassiter) and end of 1960s.  

ii) Equal Protection Doctrine:

(1) Three Categories:

(a) Purpose:

(i) Racial classification on face of statute – easy case

(ii) No racial classification, but disparate application – also easy to show

(b) Impact at present/historical purpose

(i) Harder case – why do we care what they did 100 years ago?  And why should it matter whether Framing purpose was impermissible if the effect on blacks is exactly the same?  And yet this is cleaner for us b/c it looks more like purpose.

(ii) Arlington Heights, Feeney – draw in-between line

(c) Impact alone


(i) This gives the Courts the most trouble – they don’t want to allow Constitutional challenges on impact alone b/c there will be lots of correlations b/w legislative acts and racial impact ( Washington v. Davis
(ii) As a result, courts will try to look for historical discriminatory purpose ( e.g. Hunter
(2) Lassiter v. Northampton County Bd. of Elections (p. 37) (Douglas)

(a) Facial equal protection challenge to literacy test in North Carolina

(b) Court upholds test against challenge 
(i) Notes role of states in setting election standards under Art. I, Sec. 2, 17th Amendment

(ii) Applies rational basis review:  Purpose of requiring informed citizenship is rational, so statute is okay on its face.  
(c) Court leaves open possibility of successful challenge to application.  
iii) Fundamental Rights Doctrine:

(1) Summary:

(a) Harper introduces idea of “fundamental right” to vote.  
(b) So we apply strict scrutiny and everything fails:

(i) Limits on voting in school board election based on property/parenting status – Kramer
(ii) Durational residency requirements – Dunn
(iii) Bona fide residency requirements that are viewpoint discriminatory – Carrington
(c) Kramer offers great theoretical framework 

(d) SI perspective:

(i) There’s a core problem here, and what the court does is say that every single line that we can draw is subject to strict scrutiny.  

1. We need deeper conception of what’s a legitimate vs. illegitimate demarcation.  

a. We need something more than pre-existing (e.g. geography) vs. non-pre-existing 

2. In addition, it can’t be that we have strict scrutiny for all aspects of voting (e.g. what hour the polls close).  

3. We don’t have a clear way yet of determining what the impermissible reasons are (beyond suspect classes and self-dealing)

(2) Harper v. Va. Bd. of Elections (1966) (Douglas)
(a) Strikes down Virginia’s poll tax as Equal Protection violation:

(i) State violations the EPC “whenever it makes the affluence of the voter or the payment of any fee an electoral standard.”  

1. Distinguishes Lassiter on the grounds that the ability to read and write has some relation to the intelligent use of the ballot.  
(ii) Voting is a “fundamental political right”

1. SI sees this as an application of strict scrutiny

2. The State does not have “the right to dilute a citizen’s vote on account of his economic status.”  

3. Implications:  

a. Idea that voting is a fundamental right (and that a vote can be “diluted”) has immense implications (see later cases?)
4. Note that Douglas does not allow for fundamental rights analysis in Lassiter, but he is willing to by the time of Harper (1966)

(b) Black’s dissent:

(i) Dissent makes point that Douglas neither engages in trad’l forms of interpretation nor does he take seriously the post-Brown Carolene analysis.  Accuses Douglas of acting on policy beliefs.  

(ii) Black would stick to understanding of EPC that applies rational basis review to distinctions drawn by gov’t so long as the distinctions are not invidious.  

(c) Harlan dissent:

(i) Rational basis review 

(d) Harper has the insight that the franchise is a fundamental right that is subject to extraordinary protections from the judiciary.  But Harper does not explicate what this right entails and what its limits are.  The most important work that is done to explicate this is in Kramer.  

(3) Kramer v. Union Free School Dist. No. 15 (1969) (p. 44) (CJ Warren)

(a) Facts:

(i) 31 y.o. stockbroker who lives w/ his parents.  

(ii) NY legislature established that school boards shall be elected by the people who have the most stake in them (owners/renters and parents)

(b) Holding:

(i) Court applies strict scrutiny because voting is “preservative of other basic civil and political rights” (Reynolds)

(ii) Statute fails under SS tailoring analysis:

1. Statute does not accomplish aim of limiting franchise to those “primarily interested” in schools w/ sufficient precision.  Underinclusive.  
(c) Theoretical Framework:  

(i) In Kramer, Warren writes that we generally give deference to the outputs of the political process.  However, that deference has to stop at certain points:

1. First, we are concerned when majorities act in ways that fence out minorities, which prevents them from obtaining any redress in the political process.

2. Second, deference to the political process cannot extend to decisions that are made regarding the structure of the political process.

a. SI compares this to the BJR in the corporate context – deference for outcomes, but not for decisions with inherent conflicts for management  

(ii) SI thinks that the holding of Kramer is wrong under this framework:

1. Kramer is not part of a suspect or a quasi-suspect class, and he can vote in the state legislature.  So why can’t the legislature allocate the ballot in a way that’s rational?
2. Note that under Warren’s strict approach lots of other things (e.g. geographic residency requirements) begin to look suspect.  

(4) Residency Requirements:

(a) Note SI rant about college students in Austin ( leads into discussion about whether we can exclude the lazy and irresponsible.  
(i) This is troubling because the voting process is what’s supposed to select for values.  
(b) Cases apply strict scrutiny:

(i) Dunn v. Blumstein (1972) (p. 57) (Marshall) – durational req’ts
1. Blumstein is a law professor who challenges TN’s durational residency requirement

2. Court recognizes that a bona fide residency requirement, without a durational component, can survive strict scrutiny ( because there’s a need to preserve the notion of a political community
3. Court rejects durational requirement under SS analysis:

a. Asserted interest in preventing fraud compelling, but the state could simply screen its residency rolls

b. Rejects “knowledgeable voters” interest – this is based on viewpoint discriminatory idea that voters should have common interests with the locals.  

(ii) Carrington v. Rush (1965) (p. 59) – bona fide residents
1. Texas community was concerned about bloc voting by members of the Army who nominally lived there (essentially for tax reasons).  So state Constitution prohibited voting by those who moved there during their tours of duty.  

2. Court strikes down under what’s effectively SS.  Can’t “fence out” sector of the population based on how they vote.  Viewpoint discrimination. 
iv)  Bring Holt in here
4) Black Enfranchisement
a) Giles v. Harris (1903) (Holmes) (p. 66)

i) P’s sought equitable relief from scheme to deprive vote by Alabama.

ii) Holding:

(1) Impossible to grant the relief because:

(a) If this whole thing is a fraud, then it can’t be cured by ordering that the P can vote.  

(b) Equity can’t undertake to enforce political rights.  The court has little practical power to enforce its order.  

(i) Note Holmes’ fatalism about the political process

iii) Even after you strip out Holmes’ fatalism, you still have his distinction between law and politics.  And for him this corresponds to the law/equity distinction.  (?)

iv) Note Holmes had other outs:  amount in controversy req’t not met

b) See notes after Giles – look interesting

c) Guinn (1915) (p.74) – grandfather clause case.  

d) Lane v. Wilson (1939) (p. 75) – another grandfather clause

e) Gomillion (1960) (Frankfurter) (p. 85)

i) Uncouth 28-sided figure designed to exclude almost all black voters from city of Tuskegee

ii) Frankfurter has two moves available to him:

(1) First is to make this is into an Equal Protection case.  This is EP in its most basic sense – i.e. provision of basic gov’t services equally.  

(a) But this is dangerous for FF – it opens question of whether state gov’t is meeting the needs of its citizens appropriately.  

(2) Second (the one FF goes with) is to make this into a denial of the Fifteenth Amendment b/c of infringement of the right to vote.

(a) But as Whitaker points out in his concurrence, there is no cognizable 15th Amendment claim – they can still vote in the next town over.  Whitaker opts for treating this as an EPC case.  
f) Holt Civic Club (1978) (p. 62) (cross-reference this under residency requirements)
i) Facts:

(1) Equal protection challenge for unincorporated area next to town that gets services and is taxed but has no right to vote.  The reason for exclusion is that area is black. 

(a) P’s argue that extraterritorial extension of municipal powers requires

ii) Holding:

(1)  Rehnquist rejects the 14th Amendment claim.  

(a) Voting qualifications track geographic residency.  

(i) Issue is therefore whether giving extraterritorial force to municipal ordinances is rational – which it clearly is.  (Longstanding practice, widely used, etc.)

(b) Rehnquist invites the P’s to come back with evidence of intent to discriminate against blacks

iii) Notes:

(1) It’s very hard to frame this as a 15th Amendment claim either.  We have bad intent with no cognizable 15th Amendment harm.  Our attempts all slip back into the Equal protection clause.  

iv) Frame this under larger issue of community of interest.  
5) Reapportionment – One Person One Vote
a) PQ doctrine incorporates two ideas, which go back to Luther:

i) Jurisdictional – Courts are disempowered to hear a case; it’s as if there’s an exception to §1331.  This is the hard form of the PQ doctrine.  

(1) Thus, if we go back to Pacific Telephone, the Court says that the Guaranty Clause is only enforceable by Congress.

ii) Prudential – There are cases that could be amenable to judicial review.  American law is full of these kinds of limits – e.g. standing, ripeness, mootness.  These aren’t Constitutionally mandated, but they protect the courts from interfering with other institutional actors.  

b) Theoretical framework:

i) Recall our three part framework.

(1) Indiv rights:  Giles -- Holmes willing to allow damages claim but not equity.

(2) Antidiscrimination:  Courts initially hostile.  FF only willing to recognize in context of 15th amendment.  

(3) Structural :  Pacific Telephone, Luther v. Borden, and finally Colegrove shut down use of Guaranty Clause.  

ii) Baker signals that there is a strong commitment to the integrity of the political process in the Constitution that it is the judiciary’s job to enforce.  

c) Historical background:

i) State legislatures stop redistricting after 1910(some venal motives, but also some tied to county-based schemes that were initially equal.  

ii) Colegrove v. Green (1946) (Frankfurter) (113)

(1) Challenge to Illinois’ failure to reapportion Congressional districts.  

(2) FF holds that this remedy is beyond Court’s power 

(a) Jurisdictional PQD:  Congress is the answer:  

(i) Constitution makes textual commitment to give this issue to Congress through the Qualifications Clause( 
(ii) And failing Congress, appeal to the people.

(b) Prudential PQD:  
(i) Reapportionment is embroiled in politics; “Courts ought not to enter this political thicket.”

(ii) Administrability:  There are no clear standards; 
(3) Black dissent: Scheme = EPC violation.  Right to vote implies that votes should have relatively equal weight.  

d) Baker v. Carr (1962) (Brennan) (118)

(1) Challenge to TN malapportionment.  Same case as Colegrove.  

(2) Holding

(a) Claim is justiciable—not a political question.  (Even if it is a “political case[].”)

(i) PQ Doctrine has been found to apply where there is:

1. Textual commitment in the Constitution

2. Lack of judicially manageable standard

3. Impossibility of deciding w/o policy determination inappropriate for judicial review

4. Impossibility of deciding w/o expressing lack of respect for coordinate branch

5. Unusual need for adherence to political decision already made

6. Potential for embarrass from multifarious pronouncements

(ii) Note SI skepticism about this laundry list—shows unstable doctrine.  

(b) Judicial standards under EPC are “well developed and familiar.”  

(i) Remands to apply these standards.  

(ii) Guaranty Clause is still PQD

(c) Doctrinal Result:  Baker chooses the EPC and strict scrutiny

(d) Note also line that partisan gerrymander is acceptable reason to district

(3) Other opinions:

(a) Clark concurrence:  
(i) Process failure—currently impossible to obtain relief through democratic channels ( Carolene Products
(ii) Current design lacks a rational basis.  Court doesn’t offer guidance on the form of relief.  

(b) Stewart concurrence:  Design irrational, but OPOV unnecessary.  

(c) Frankfurter dissent:  
(i) This is not a case about right to vote.  Complaint is simply that representatives are not sufficiently powerful.  OPOV is not mandated by the 14th amendment.  

(ii) Geographic disparities in representation are common to our system of gov’t.  

(d) Harlan dissent:  This is a matter of legislative judgment.  It’s rational to give disproportional power to protect rural areas.  
(4) SI perspective:  

(a) Baker doesn’t have a political theory or constitutional theory

(b) It picks the weirdest textual place to put this claim – the EPC – where claims are individual and the analysis proceeds by comparing different entitlements

(5) Four points to remember:

(a) Baker is a rebuttal to Frankfurter in Colegrove
(b) Baker rejects the path of the Guarantee Clause—EPC is path of least resistance

(i) Also rejects Justice Clark’s reasonableness standard

(c) Court could have introduced a notion of what are the structural objectives of the political process – instead the court falls back on hollow EPC (claiming that stds are easy to apply)
(d) Doesn't say what EP standards are (leaves it to subsequent cases)

(i) As we see in Reynolds, the Court loads everything onto one-person, one-vote

1. This heavy reliance was result of fear of non-administrability

e) Reynolds v. Sims (1964) (Warren) (134)

i) EPC Challenge to malapportionment in Alabama.

ii) Right to vote:

(1) “Right of suffrage is a fundamental matter in a free and democratic society.”  It is “preservative of other basic civil and political rights.”  

iii) Theory of representation:

(1) “Legislators represent people, not trees or acres.”

(2) Affirmative right not to have your vote diluted.  

(a) Every citizen has “an inalienable right to full and effective participation in the political process.”  

(i) Note how open-ended this is—do I have effective vote on Upper East Side as a Republican?
(3) In democratic society, “it would seem reasonable that a majority of the people of a State could elect a majority of that State’s legislators.”  

iv) Standard:  Both houses of a state legislature must be apportioned as close to “equal population as is practicable.”  

(1) Court says that States can continue to use existing political subdivisions—e.g. through multi-member districts.  

v) Harlan dissent:

f) Wesberry v. Sanders (1965)
i) OPOV for House districts.  Textually rooted in Art. I § 2, thus applying the principle to House races.  The equal population principle imposed upon the Federal Government however is much more exacting.  (See Karcher v. Daggett.)
g) Garza v. County of LA (9th Cir. 1990) (p. 144)
i) 9th Circ confronts challenge to LA county commissioner district lines which underrepresented Hispanics.  LA defended on ground that many Hispanics were not eligible voters.  

(1) Poses issue of whether we should apportion based on raw population or on equal representation of voters.  

(a) 9th Circuit holds that raw population is the standard.  Have always apportioned this way (e.g. we don’t exclude children)

(b) See long Kozinski dissent

(i) Raw population—equal representation principle

(ii) Electoral equality—political power is equalized among electors, ensuring no dilution between electors.  

(2) Huntsville – prison town w/ non-voting felons.  Flip side problem:  

h) SI thinks that one person, one vote is a prophylactic rule ( it turns out to look a lot like Miranda.  It’s a constraint on certain kinds of behaviors that we don’t know how to address directly.  

i) Thus, OPOV relies on assumption that malapportionment is likely to be the product of bad motives, self-dealing.

ii) The striking thing about Baker and Reynolds is that they don’t tell courts what to look for.  

(1) The court’s intuition is that departures from OPOV are likely to be indicator of conduct we want to prohibit.  

(2) The OPOV thus gives legislators a framework

(a) The problem is that prophylactic rules take on a life of their own
6) Reapportionment – Equal Population and Unique Institutions
a) Lucas v. 44th Assembly of the State of Colorado (1964) (Warren) (147)

i) Initiative in CO redistricts.  Majority in every county in the state approves plan that provides for equal representation in lower house, and disproportionate rural representation in state legislature (1.7-1 ratio in house, 3.2-1 ratio in senate).  

ii) Holding:  EPC applies at same level of scrutiny to state referenda/initiatives.  Democracy does not negate a constitutional violation.  Therefore we apply strict scrutiny and this fails OPOV.  

iii) SI Commentary:

(1) This elides hard question of whether we should respect alternative arrangements that aren’t based on OPOV – e.g. representation based on geography (e.g. represent mountainous regions in CO).   

(2) We need stronger normative theory to defend OPOV when it’s actually favored by the majority.  It doesn’t seem so completely crazy to allow the rural over-rep when majority votes for it.  

iv) Dissent:  

(1) Local concerns:  The scheme here solves a problem particular to CO (the E-W population difference).  The Amendment was constitutionally approved by all CO citizens.  

(2) Originalism:  The 14A was adopted at a time when apportionment exactly according to population was not practiced, and it was not seen as altering such practice.  

(3) Experimentation:  Majority view freezes one political theory into the constitution & subverts federalism.

b) Karcher v. Daggett, US, 1983, p. 161( Congressional OPOV

i) Facts:  Gerrymander in NJ by Democratic party for partisan reasons, but only 1% variation (which is smaller than the margin of error for the census).  P sues, claiming that the apportionment plan fails to satisfy Art. 1 § 2 (requires apportionment of House districts based upon population) of the Constitution
ii) Holding:  Absolute equality is required by Art. I § 2.  
(1) Absolute population equality is to be the paramount objective of apportionment in the case of congressional districts.  
(2) Burden shifting w/ narrow tailoring:

(a) Deviations are allowed if the State can prove some legitimate state objective (compact districts; municipal boundaries; preserving core of prior districts; preventing contests between incumbents).   
(b) The larger the deviation, the more important the state objective must be.
iii) SI commentary:

(1) This is where OPOV breaks down(partisan gerrymander.  The majority is unwilling to confront this as a gerrymander, but instead tries to apply OPOV rigidly.  

(2) Avoiding contests between incumbents has got to be wrong.  

iv) Stevens Concurrence:  See in the partisan gerrymandering context.  

v) White dissent:  Rejects the OPOV solution.  

7) Local Governance:

a) Avery v. Midland (170)

b) Hadley v. Junior College District (171)

c) Board of Estimate v. Morris, US, 1989, p. 172 (White)—General Gov’t Function ( Strict Scrutiny
i) Facts:  
(1) BoE of NYC consists of three city-wide elected members and one representative elected from each of the five boroughs (which do not have equal populations).  
(2) The city-wide members have double votes, and the borough members have single votes.  
(3) The board has a significant range of functions – calculating sewer and water rates, managing all city property, exercising zoning authority, grants city contracts, and exercises some budget authority.  P claims that this structure is in violation of the equi-population principle of the EPC.
ii) Holding:

(1) The composition of the BoE is inconsistent with the EPC’s OPOV requirement as set out in Reynolds.  Local elections are subject to the general rule of population equality between electoral districts.  
(a) The fact that the BoE is a unique body wielding non-legislative powers does not prevent the structure from being reviewed under the reapportionment doctrine.  
(b) The considerable authority to formulate the city’s budget & its other powers make the board a governmental body whose “powers are general enough to have the sufficient impact throughout the district” to require that elections to the body comply with equal protection strictures.  
(c) The fact that the city-wide members could outvote the borough members & a political science study showing that the difference in the influence between the voters of different boroughs is infinitesimal do not save the structure.  
(2) “The personal right to vote is a value in itself, and a citizen is… shortchanged if he may vote for only one representative when citizens in a neighboring district of equal population vote for two.”
iii) SI on effects:  
(1) The BoE was structured in this manner to protect the smaller boroughs from financial domination by Manhattan & Brooklyn.  NY was unable the recreate after the BoE after this decision ( Staten Island secession movement.  
d) San Francisco example:

i) SF can’t commit to unequal voting shares to get outlying area to join
e) Ball v. James (1981) (Stewart) (177)—Narrow Gov’t Function
i) Facts:  
(1) The directors of one of AZ’s water reclamation districts are elected using a system which limits voting eligibility to landowners and apportions voting power according the amount of land the voter owns.  The district generates and sells electric power, stores water, and delivers it through project canals, serving millions of consumers.  Though the districts have statutory backing, they are essentially business enterprises.  
(2) Policy Reason:  Incentive to private persons to invest in public resources by promising them political control over those resources, even though the control of those resources affects the public at large.
ii) Holding:  

(1) Reynolds reserved the issue of whether a special-purpose unit of government that primarily affected identifiable groups of constituents more than others was subject to the OPOV requirement.  

(2) Court finds that the District does not exercise the sort of governmental powers that invoke the electoral requirements in Reynolds.   
(a) Lacks most normal gov’t functions:  Can’t impose taxes, enact laws, maintain streets, operate schools, etc.  
(b) Its water functions are narrow—it stores water and delivers it according to land ownership.  District can’t control water usage.  Essentially, then, this is just a business enterprise.  
(c) Electrical functions are incidental to the water functions—and giving electricity is not an incident of sovereignty.  
(d) Sheer size of power operations and number of people affected insufficient to trigger OPOV.  
(3) Narrow functions justify departure from OPOV—one group disproportionately affected.  

(4) Rational basis review:  Scheme has reasonable relationship to its statutory objectives.  Without the voting scheme, subscriptions of land might never have occurred.  
iii) Doctrinal Distinction:  
(1) General purpose v. Limited purpose

(a) If the government entity has a general purpose – one-person, one-vote rule must apply

(b) If the entity has a limited purpose – then look to whether scheme has reasonable relationship to statutory objectives
(i) Constitution seems to tolerate specialized interests and special voting rights, as long as these interests are narrowly defined
iv) Powell Concurrence: 

(1) Recognizes that there are many different forms of gov’t in the US.  So long as we are all able to access state legislature, then alternative arrangements in other structures are okay.

(a) SI Critique:  This doesn’t work from a public choice perspective 
(i) Affected majority will have hard time changing this structure in the state legislature.  People w/ a credible claim of an intense preference can convince legislators that they are swing voters and that they will raise $$ in opposition.  Leads to entrenchment of power.  (p. 183.)  
(2) Powell raises question of “at what level of gov’t should the right to vote exist.”  

(a) Note, e.g., that there is no constitutional problem if the office in Ball were appointed.  And presumably that appointment process is susceptible to the same kind of interest group pressure that’s replicated by the Ball voting regime.  

(i) So where’s the harm in having that voting scheme?  Perhaps we follow Pildes and introduce idea of an expressive harm when some can vote and others affected cannot.

v) Interesting notes on pp. 182-89
f) Fumalaro v. Chicago Board of Education, Illinois, 1990, p. 204

i) Facts:  
(1) Chicago school reform law decentralized local school governance in order to empower parents and residents.  Scheme gives greater vote-weight to parents vis-à-vis residents.  P’s allege this violates OPOV.  D’s claim that this falls into the Ball v. James exception b/c school boards do not perform general governmental functions.  
ii) Holding:

(1) Councils exercise general governmental authority:  operation of schools is fundamental gov’t activity affecting every resident.  

(2) Distinguish Ball:  Water district disproportionately benefit those w/ weighted votes.  Here, the cost of operating schools falls on all residents.  

iii) Note:  P’s were principals threatened by local parent control.  

g) Lessons:  What is the core constitutional insight?
i) Expressive  function to the vote…its not instrumental

ii) We don’t want government subordinated certain types of people through formalizing voting power

iii) Different political theory….distinct from political function

(1) Many forms of governmental function in the U.S. 

(2) It is true that they can be abused so long as there is a corrective in place.

(3) As long as system is accountable to state legislature and we are equal…maybe that is a sufficient corrective

8) Political Parties – Ballot Access (202-47)
a) Framers failed to foresee rise of political parties:

i) Madison believed in representative government with federalism and separation of powers, not Athenian direct democracy.   Key to Madison’s view of gov’t was that political parties not emerge
ii) By the time of Tocqueville, T was struck by the many intermediary organizations that mediated relationship with the state.
iii) Constitution – as originally designed, does not afford protection to associations.  This has to be read into the First Amendment.  

b) Two Models:  Associations vs. Public Utilities

i) Public utilities:

(1) Political parties are some of the core institutions that have emerged as part of gov’t.  We have a term for private entities that emerge to perform a public function: public utilities.  This view of parties as common carriers implies that they are subject to reasonable regulation by the state.  On this view, they are quasi-public entities.  

ii) Parties as protected associations under 1st Amendment

(1) This is a weekly protected right – it’s not textually established.  The right of association thus becomes an instrumental value – and it is parasitic on other constitutional values (like speech).  

iii) Implications:

(1) Common carrier calls for rational-basis review

(2) Associational view calls for higher-level review (b/c important to some other value)

c) White Primary Cases
i) Origins:

(1) In the nineteenth century, the state played a minimal role in regulating elections, and the parties were largely self-regulating.  With the advent of the standardized secret ballot, however, the state got the opportunity to determine who was on the ballot.   The increased role of the state along with the centralization of power within the parties raised concerns about the integration of the parties into the state apparatus.  This tension is addressed doctrinally through the “state action” doctrine.  
ii) Nixon v. Herndon (1927) (Holmes) (p. 209)

(1) Damages action for statutory exclusion of black person from voting in primary.  Holmes rejects PQ argument, upholds damages remedy, and strikes down the statute on 14th Amendment EP grounds.  
(2) Note the difference from Giles – Holmes comfortable w/ damages action, whereas he wasn’t w/ structural equitable action.  Hence he is able to easily dismiss the PQ issue.  

iii) Nixon v. Condon (1932) (211)

(1) TX passes new statute delegating to the executive committees of political parties the right to determine eligibility for membership.  And of course the Democratic party adopts rule permitting only white Democrats to vote in the primary.

(a) Now there’s no direct state action – state statute is neutral w/ respect to race.  

(b) So the court comes up with a novel theory – that the state has an essential role in regulating elections.  

(2) Holding: When the state licenses to a private entity the performance of a state function, that entity is an organ of the state and is bound by state law.  

iv) Grovey v. Townsend (1935) (211)

(1) TX Democratic Party responds to Condon by excluding blacks from membership in the Party.  

(2) Court upholds this, finding no state action.  Exclusion was product of private activity.  

v) Smith v. Allright (1944) (212)
(1) Overruled Grovey.  This was another challenge to action by TX state Democratic Party to exclude blacks from membership.  Again, there’s no direct or indirect state action.  

(2) The Court holds that its “recognition of the place of the primary in the electoral scheme makes clear that state delegation to a party of the power to fix the qualifications of primary elections is delegation of a state function.”  

(a) “When the privilege of party membership is also the essential qualification for voting in a primary … the State makes the action of the party the action of the State.”

(3) Hence, the Court finds that the Party’s action amounts to State Action.  

vi) Hypo:

(1) If Smith is right, then can we have Black Panther parties, or Emily’s List?

(a) Doctrinal difficulty:  Can we distinguish b/w the parties that are the main players (and we can ascribe state action to them) and those that aren’t

vii) Terry v. Adams (1953) (215)
(1) JayBird Democratic Party – private association that is open only to white citizens.  They get together and decide to endorse candidates, and almost invariably they win.  
(2) Black plurality opinion:  It violates Fifteenth Amendment for a state to permit within its borders the use of any device an equivalent of the prohibited election.  This does away with state action requirement altogether.
(3) Frankfurter concurrence is terrible:  He says that the participation by county officials in the primary is sufficient.  

(a) This leads us back to the logic that my marriage is state action too.

(4) Clark concurrence – de facto argument.  Because organization functioned as part of state’s electoral system, it is bound by Constitution’s limits.  

(a) This is also difficult – what if five guys in a room make a decision.  How do we draw a line there?

(5) SI Commentary:

(a) Terry is where the White Primary cases break down

(i) Under the poli sci theory, there’s very low cost for leaving the JayBirds.  This structure is more susceptible to political challenge and political change.  There’s nothing in Fort Bend prohibiting whites from making common cause w/ black voters, even on an episodic basis.  

(b) The practical import of the White Primary cases was zero – what was really upholding white power in Fort Bend was disenfranchisement
(c) If you accept Terry, what’s the remedy?

(i) Enjoin Jaybirds from meeting?  What if they met as an alternative group?  What if a newspaper took a survey and identified the candidates who would’ve won?

viii) Spacial Theory of Markets – explains need for pre-commitment device of excluding blacks

(1) Theory:

(a) Hotelling – Spatial dimension of markets.  
(i) If one gas station in a town, place at 0.5 mark.  Then if two, optimal place is at .25 and .75.  But this is not the case – in reality gas stations are both placed together.  

(ii) Explanation:  If we assume no transaction costs, then both parties will engage in strategic behavior.  The .75 will move to .3, the .25 will move to .35.  The equilibrium will be .5.  

(b) Duverger’s Law

(i) In any single-peaked election (an election w/ only one winner), there will be two and only two parties.  

(ii) If small group breaks off on left or right, that only guarantees victory to the party on the opposite side.  

(c) Downs:

(i) Political parties are in the same position as competing gas stations.  There will be leap-frogging until both parties are in the middle.  

(d) Aldrich:

(i) We must take into account the fact that we have a two-tiered election system, featuring both primaries and general elections ( this complicates model

ix) State Action
(1) Theory:

(a) The US Constitution has two elements a structural organization of government (Articles I-III, separation of powers, fed’ism, etc) and a prohibitory side that says what government may not do.  Most modern constitutions add a third feature – a dedication to affirmative rights, to what gov’t must provide the citizens.  

(b) SI thinks that the same spirit that animates Isaiah Berlin (skepticism about positive liberty) also animates James Madison – a skepticism of gov’ts ability to create a one-size fits all vision of the good.

(c) Hence American Constitution is fixated on the concept of state action – it comes in when state interferes w/ negative liberty and when it tries to promote positive liberty.

(2) Three kinds of State Action:

(a) State Mandates Conduct – Nixon v. Condon.  

(b) State Facilitates Conduct – Smith v. Allwright (212)

(c) State Participates in Conduct – Terry (214)

d) Restrictions on Whom Voters Can Vote For
i) Burdick v. Takashi (1992) (Justice White) (226)

(1) Hawaii is a one-party state that prohibits write-in voting.  P’s bring 1st and 14th Amendment challenges.

(2) Holding:

(a) No Strict Scrutiny: There is no absolute right to vote in any manner or to associate for political purposes.  Government must play some role in structuring elections.  The mere fact that the State creates barriers that limits the field of candidates does not trigger strict scrutiny.

(b) Instead, the Court must balance the interests:
(i) Private interest – Best interest is in expression.  But the value of the political expression of thumbing your nose is relatively minimal; elections are after all about governance.  

(ii) State interest – weeding out frivolous candidates; make sure citizens are informed.  Prevent inter-party raiding.  Avoiding unrestrained factionalism.  Prevent sore-loser candidacies.  
(c) State wins.  Burden is light relative to interest.  Other means are available to dissent.  

(3) Kennedy Dissent – State interests are not advanced under any level of review, and the burden is significant in light of HA’s history of non-competitive primaries.  

(4) SI actually thinks this is a bad case:

(a) HA Dem Party makes it difficult to get on their primary; you can exit Party, but you will lose.  So the cost of leaving the party is very high.  

e) Restrictions on Who Appears on the Ballot
i) Bullock v. Carter (1972) (Burger)

(1) Texas has ridiculously high filing fees.  See FN 10 – some of the positions have fees that nearly amount to annual salary.  This means you have to be wealthy, corrupt, or supported by the party.  

(2) Holding:  Court find EP violation

(a) Strict scrutiny applies because scheme has real impact on the exercise of the franchise, and has strong discriminatory effects on the basis of wealth of supporters of a candidate (Harper).  

(b) Statute fails strict scrutiny – using such high fees is an arbitrary means of reducing the number of candidates.  
(3) SI commentary:

(a) Court (Burger) recognizes that this is a complete lock-up of the political process.  

(b) But this is actually a difficult proposition doctrinally.  So we have to concoct an individual right to be a candidate.  This measure is on some level rational – state interest in filing fee, in serious candidates – but the court is willing to discount this state interest.  

ii) Lubin v. Panish (242) (1974)

(1) Court finds constitutional problem in $700 filing fee

(2) SI criticism:

(a) Court engages in an extreme formalism – as soon as you put a dollar amount in front of eligibility the Court sees a constitutional problem.  Court unwilling to engage in functional analysis b/c it is locked in from Bullock.

iii) Today, all states provide some petition mechanism for getting on primary, often through signature-gathering.  (P. 243.)  

iv) Notes on pages 244-47 – useful?

9) Political Parties – Defining Participation in Political parties (247-93)
a) Who’s the Party?

i) V.O. Key – 

(1) A political party is three different things and it’s important to distinguish: 

(a) (1) the electorate (the people who show up); 

(b) (2) officeholders (e.g. the Dem Caucus in Congress); 

(c) (3) activists/apparatus (call you during dinner, put out yardsigns, etc.).  

(2) Key’s insight is that not all of these push in the same way

b) Spatial Theory of Markets (Again)
i) Aldrich’s contribution: Downs-ian model of party convergence misses critical feature of American politics ( party primaries.  This means we have a dual equilibrium model.  

(1) Aldrich asks what the stable equilibrium in a dual-peaked model.  

(2) He suggests there will be two cycles.  In the first, the election is only b/w 0 and 50, and b/w 50 and 100.  Under the Downsian model, successful party candidates will gravitate toward the mid-points, 25 and 75.  

(3) Thus we get familiar run to the left and right in the primary, and the move to the center at the general election.  

ii) Problems for candidates: 
(1) They are stuck w/ statements and pledges made during the primary.  And this prevents them from getting all the way to the 50-yard line.  

(2) The people at the ideological extremes are the most passionate, and they need to be kept happy.  

(a) Thus, we get fights between activists and elected officials, and we see officials trying to distance themselves from activists.

(b) Process has a selection bias: candidates understand the concerns of the base, but they are not so ideologically rigid that they can’t make deals w/ the center ( agility

iii) Suppose we did not have candidates who have to face 2nd round – this leads to candidates who can only appeal to the base.  

(1) This leads to deadlock.  And this is precisely what happens as a result of gerrymandering.  See California, where over half of state legislative races are decided by 60-40 margins.  

(2) When this happens, the folks at the center want to take back control.  But this is very difficult:  the center (electorate) is opposed by both the electorate and the activists.  So we have one party group opposed by the other two (see the V.O. Key model).  

iv) Question for courts: Should the Constitution have any stake in this

c) Types of Primaries
i) Closed primary – you can only vote for party for which you’re registered

(1) Most protective of activists

ii) Open primary – you don’t have to choose which party to affiliate with ahead of time; you can sign up the day of.  

(1) La Follette case – fight b/w national and state Dem parties; Court left them to their own devices

iii) Blanket primary – like the open primary, but you don’t have to sign up for a party, and can vote in different primaries for different offices.  

(1) This means there is no coherence to the party, and the activists have the least control.  This gives the most power to the electorate

d) Both the Party and the State Seek to Exclude Citizen X from Participating

i) Nader (D. Conn.)
(1) SI doesn’t care
(2) Exclusion of nonparty voters from CT primaries.  Court found legit interest in party association.  

ii) Duke v. Massey (11th Cir. 1996)
(1) David Duke wants to run as a Republican in Georgia GOP presidential primary.  This case poses tension b/w GOP Party and the State.  State (in person of Democratic Sec of State) says that Duke has met qualifications for GOP primary.  However, acting under a Georgia statute, three party bosses determine that Duke should be deleted from the ballot

(2) Core issue:

(a) Is party a rights-bearer?  If so, organization can define itself.  

(b) Or is party like a common carrier?  If it is, then David Duke and the Log Cabin GOP must be let in.

(i) Duke’s argument:  primary’s whole purpose is to determine the direction of the Party.  So effectively, the three member Committee can lock themselves into power.

(3) Holding:
(a) Duke does not have right to associate with an “unwilling partner”

(b) Voters don’t have a right to vote for their candidate of choice in GOP primary

(c) Even if strict scrutiny were applied, Duke would lose b/c of compelling interest in party identity.  Party has compelling interest in excluding those with “adverse political principles.”  
e) The Party Wishes to Permit Citizen X to Participate But the State Demands His Exclusion
i) Tashjian v. Republican Party of Conn. (1986) (274) (Marshall)
(1) Conn has closed primary by law.  State GOP wants open primary that includes independents (b/c GOP is outnumbered in CT).  So they sue on First and 14th Amendment grounds.  

(2) Holding:

(a) Party has First Amendment interest in association.  Statute burdens party’s right to determine with whom it associates.  Different individuals play variety of roles in party, along a spectrum that extends to non-members.  

(b) Court applies strict scrutiny and statute fails.
(i) Court rejects State’s defenses that law enhances administrability, prevents party raiding, and avoids voter confusion.
(3) Dissent (Scalia):

(a) There is a Constitutional issue – protecting associational rights of party members.  No issue here of restricting ability to enroll party members – only those unwilling to join party are excluded.

(4) SI:  Note that no one on the Court takes the third position:  There is no constitutional issue here, this is just a political fight.  

f) The Party Seeks to Exclude Citizen X from Participating But the State Demands That the Party Permit Him to Participate
i) California Democratic Party v. Jones (260) (2000) (Scalia)
(1) Facts:

(a) First Amendment challenge to California “blanket” primary to determine political parties’ nominees in the general election.  

(i) Contrast blanket and open primaries:

1. Open – can pick either party, but must only vote in that party’s election for all races

2. Blanket – you can vote line-by-line.  

a. This lowers the cost of party raiding, and means that every election will be pitched to the median voter.  

(b) Purpose of blanket primary – to obtain more mainstream candidates in the general election.  

(2) Holding (Scalia)

(a) 1st Amendment provides very strong protection for the right of association, particularly in the context of a political party’s selection of a standard-bearer

(i) Note how un-originalist this is!  Founders hated parties!

(b) Strict scrutiny applies:

(i) CA blanket primary violates 1st Amendment principles – forces parties to associate with those who have refused to formally affiliate with the party.  

(ii) Harms:

1. Party raiding from crossover voters

2. Even if nominee is the same, he will have succeeded by taking more moderate positions – this “adulterate[s]” the candidate-selection process.  

(c) Strict scrutiny analysis:

(i) Rejects interest in producing more mainstream nominees and expanding debate – this is just stark repudiation of freedom of association

(ii) Also rejects interest in enjoying “effective” vote – there is no disenfranchisement here, and this interest just amounts to desire to participate in party of which they are not a member.  
(iii) And in any case none of these interests are narrowly tailored ( Scalia makes interesting suggestion that state could just adopt a nonpartisan blanket primary.  

1. Paradox is that Scalia’s suggestion gives parties even less power.  

2. But for Scalia its improper for state to impose party labels on someone that the party itself does not want.  

(3) Dissent (Stevens)

(a) Q is whether there is reasonable regulatory scheme (common carrier)

(i) This isn’t internal decisionmaking of the party.  Also encourages participation in the political process.  

(4) SI Comment:

(a) Note the difficulties Scalia’s position raises for the White Primary cases.  

(b) Difference b/w Texas White Primary and CA is that in Texas there was no competition – the Dems always won.  In CA the candidates will have incentive to move to the center to win votes.  So the harms are distinguishable

10) Political Parties – Washington State Grange (Supp. 27-37)
a) Washington State Grange (2008) (Thomas) 

i) Following Jones, many states have restructured their blanket primary elections.  
ii) Washington “party preference” system:

(1) WA adopted a system in which there is a general primary for all candidates, with the top two vote-getters advancing to the general election.  To participate in the primary, each candidate must declare their “major or minor party preference, or independent status.”  A political party cannot prevent unaffiliated candidate from designating it as her preference.  
iii) Holding (Thomas):

(1) Court notes that this is a facial challenge – which is disfavored
(2) Court rejects P’s arguments:

(a) Distinguishes Jones on ground that the WA primary does not formally choose parties’ nominees (and it’s irrelevant whether they will become the de facto nominees).  

(b) Rejects voter-confusion arguments as sheer speculation.  Because the primary has never been implemented, this contention is premature:  There are potential non-confusing ballots.  (Hence significance of facial challenge.) 

iv) Concurrence (Roberts w/ Alito)

(1) Shares Scalia’s concern about voter perceptions of association, but wants to wait for an as-applied challenge.  

v) Dissent (Scalia)

(1) Jones governs.  This amounts to forcing party to be associated w/ candidate not of its choosing.  This fails strict scrutiny.  There’s no way for party to repudiate candidate on the ballot itself, meaning that the candidate can highjack the party’s goodwill.  And State has no legitimate interest in promoting centrist candidates. 

vi) SI comments:

(1) One way of reading Thomas is that the challenge is not yet ripe.  Note that this creates possible that any as-applied case will then face mootness problem.   

(a) Grange facial challenge holding also raises interesting idea that Roberts Court is receptive to the PQ doctrine for cases like this.  PQ in the sense that the Roberts Court doesn’t want the Court to rush in an intervene to overturn statutes; instead wants to wait on evidence.  

(2) Scalia has strong categorical 1st Amendment view that state compelled expression is unacceptable ( reminiscent of Black and Douglas

11) Political Parties – Political Lockups (293-325)
a) SI on the First Amendment:

i) Court has had very difficult time dealing with semi-public institutions in connection w/ the First Amendment.   See e.g. Dale case – Boy Scouts.  Can we impose public values on private organizations?  
(1) SI thinks it was crazy to look into the “true nature of scouting” in Dale.  

(2) Often, political party cases involve internal disputes within political parties.  

(3) Court’s response – it determines who’s right, and then resolves the case on a second-order test (like what’s the level of scrutiny)

b) Monroe
i) Socialist fails to get 1% in open primary ( can be excluded from ballot.  
c) Timmons v. Twin Cities Area New Party (1997) (Rehnquist) (302)

i) MN statute prohibited fusion candidates.  Third parties bring First Amendment associational challenge.  

(1) Fusion -- permits 3Ps to put pressure on major parties by cross-endorsing for particular agenda

ii) Holding:

(1) Court applies rational basis scrutiny
(2) What’s striking about this case is that the state policy is to avoid “excessive factionalism” and protects the two-party system,  and the Court recognizes this is a valid objective

(a) Prevent voter confusion

iii) Stevens Dissent:

(1) The right to choose nominees and the right to advise voters of that choice are entitled to the highest respect.  

(2) Burden on 3P’s should weigh against the law.  Political stability is a worthy interest, but state can no go so far as to entrench two major parties.  

(a) Risks of instability extremely attenuated and speculative.  

(3) SI agrees:  It’s inevitable that we have two parties, and for that very reason it’s important that 3Ps be able to disrupt things and inject new ideas

iv) Note paradox:  Jones is highly protective of the Democratic Party of CA – an institution that needs no protection at all

v) Pildes:  Where do you perceive the threat coming from:  Instability or stagnation.  

d) Ark. Educ. Television Commission v. Forbes (1998) (Kennedy) (312)

12) Campaign Finance – Buckley v. Valeo and the Rise of soft money (326-73)
a) Background First Amendment Doctrine:

i) Court has rejected strong Black-Douglas “no law” position

ii) Major doctrinal areas:

(1) Time, place and manner restrictions – very low level of scrutiny, akin to rational basis

(2) Content-based regulation – high level of scrutiny

(3) Viewpoint discrimination – absolute highest level of scrutiny.  Applies to attempts by the state to pre-determine the outcome of a particular debate.  

(4) Heckler’s Veto (332) – hostile audiences are prevented from interfering with the 1A rights of speakers.  

iii) Views of the First Amendment

(1) Individual Rights – Black/Douglas
(2) Free expression – State has no interest in suppression unless it can show strong interest – e.g. fire in movie theater, troop movements
(3) Political speech – Views 1st Am as an instrumental right necessary to the governance of a democratic society.  This challenges idea that commercial speech, literary speech should receive same level of protection as political speech.  
iv) Policy Considerations (333):

(1) Regulation of political markets

(a) Traditional view:  Political speech should be unfettered; truth will win

(b) Regulatory view:  

(i) Danger of monopoly concentration of power.  

(ii) Risk of corruption, special favors

(2) Equality

(a) Each citizen has an equally effective voice in the election – Reynolds 
(3) Liberty

v) Campaign Finance 

(1) Places us into conflict with two core areas of 1st Amendment law:  It involves restrictions of political speech because of the suspected viewpoints that speakes will express.  

(2) Approaches:

(a) Money is not speech (Stevens) – this takes us outside First Amendment altogether

(b) Money is speech, but there are rationales that will overcome 1A protection:

(i) Corruption - very attractive rationale.  But it’s very difficult to show corruption b/c it’s not widely advertised

(ii) Appearance of corruption

(iii) Equality – most problematic.  Courts will draw line b/w appearance of corruption (which is itself a little vague) and equality, where they won’t go.  

b) Buckley v. Valeo
i) 1A challenge to Federal Election Campaign Act (FECA)


(1) FECA – Public funding of Presid elections, limits on donations by indivs, limits on how much candidates could raise

ii) Holding:

(1) Court creates contribution/expenditure divide

(a) Contributions can be limited, because direct passage of money from an individual to a prospective office holder is linked to our concern about corruption and the appearance of corruption.
(i) Contribution has limited expressive value; can limit to specific amounts without undermining symbolic value.  

(b) Expenditures cannot be limited, because there is no corruption concern.  Also, this is directly tied to speech.  

(i) Expenditure is also closer to pure speech

iii) Note:

(1) Regulatory consequences:  unlimited demand for money, but limited supply per donor ( unceasing demand for sources of money.  
(2) For about ten years there has been a stable majority of the Court that thinks this divide is wrong.  

(a) The Court is divided b/w a Stevens wing which would allow regulation of both input and outputs and a Thomas wing which would strike down all limits

c) Soft money, hard money, independent advocacy, 527s, etc:

i) Definitions:

(1) Contributions

(2) Expenditures

(a) Independent Expenditures

(3) Hard Money – 

(a) FECA -- 

ii) Results of FECA:

(1) Focus of campaigns moves from candidates to the parties
iii) Note on 527s  - p. 453

iv) Judicial elections – p. 455

d) Contribution Limits
i) Nixon v. Shrink Missouri Gov’t PAC (2000) (Souter) (338)

(1) Summary:

(a) PAC wants to give more than $1000 to Fredman’s campaign
(b) Issue:  Whether Buckley is authority for state limits on contributions to state political candidates.

(c) Holding:  Buckley is authority for comparable state regulation, which need not be tied to Buckley’s dollar amounts.  

(2) Debate over the standard of review:

(a) Souter Majority:  

(i) 8th Circuit had held mere invocation of corruption was insufficient to satisfy SS, and that evidence was insufficient.  
(ii) Court reverses.  It does not require high evidentiary showing for corruption/appearance of corruption interest.  Discounts scholarly criticisms by noting disagreements among them.  
1. SI comment:  Note how difficult it would be to    

(b) Breyer concurrence (342)

(i) Fleshes out the idea that courts should defer to legislature on judgment of what limit is necessary to combat corruption – this is essentially a policy determination.  

(ii) Court should not hold legislature to strict scrutiny standard because strong interests lie on both sides of the question:  First Amendment vs. integrity of the electoral process.  

1. Court should balance interests, 

(c) Thomas:  

(i) 359 n.9 in Colo Repub I – argues that campaign finance is particularly inappropriate area for deference ( risk of using rules to entrench themselves

1. However note that this legislation was product of referendum.  This suggests that Thomas as an empirical matter may be wrong

(3) Thoughts on Buckley:

(a) Kennedy—would overrule because it has created “misshapen system” that distorts speech.  “Soft money must be raised to attack the problem of soft money.”  Court intervention has been a disaster.  

(b) Thomas—Would overrule Buckley on First Amendment grounds.   

(4) SI Notes:

e) Divisions on the Court

· Stevens (w/ Ginsburg):  

· Money is not speech.  Whatever regulatory justification is sufficient on the contribution side should also be sufficient on the expenditure side.

· Thomas (w/ Scalia):  

· Money is speech.  All of this is about core 1st Amendment values.  

· T stands in important 1st Amendment tradition:  cure for bad speech is more speech.  To the extent that there is any restriction on speech, it impoverishes discourse.

· Doctrinal limit:  Heckler’s veto.  

· There are those (like Owen Fiss) who argue that there are those who so dominate the public discourse that they drown out smaller speakers (e.g. Soros).  

· Thus we have four members of Court who would overturn Buckley.  

· Roberts and Alito have not yet really pronounced themselves in this area.  

· Souter, Kennedy, Breyer tend to be decisive votes.

· Kennedy closer to the right

· Souter & Breyer closer to the left

· Souter was the primary defender/exponent of the Buckley doctrine 

· His opinion in Shrink is faithful to the Buckley divide

· The most interesting members of the Court are Breyer and Kennedy

· K and B accept that Buckley has made the Supreme Court the most important regulatory body of campaign finance.  So they ask the question: Is this working well?  

· This is horrifying!  Should Constitutionality really depend on their assessment of the underlying policy merits??

· Breyer p. 343 – looks at “attempt to make process fairer and more democratic” ( equality principle

· Kennedy p. 345 – discusses soft money, covert speech ( “misshapen system”

i) K thinks Court has gone too far in pushing money underground, so overrule Buckley 
f) Expenditure Limits
i) Colorado Republican Federal Campaign Committee v. Federal Election Commission (Colorado Republican I) (1996) (Breyer w/ O’Connor and Souter) (352)
(1) FEC charged that Co GOP Campaign Committee violated the limits on “expenditures in connection with” a “general election campaign” set by FECA 
(2) Holding:

(a) The First Amendment prohibits limits on independent expenditures made by a political party without any coordination with the candidate.  

(i) Independent expression of a political party’s views is “core” 1A speech

(ii) There is no special danger of corruption associated with political parties 
(b) The 1A does not necessarily prohibit limits on coordinated expenditures.  (See Colorado Republican II.)  
(i) Court refuses to adopt per se rule that party expenditures should be treated as if they had been coordinated with candidate.  This is a factual question for court review.  

(c) Remands for analysis of coordination.  

(3) Kennedy concur in judgment & dissent in part (w/ Rehnquist & Scalia)
(a) Parties play a unique role in facilitating public debate protected by the 1A.  

(i) FECA has stifling effect on party’s ability to advocate its most essential positions.  

(ii) Fact that a party’s spending is coordinated w/ candidate is more justification for invalidating FECA’s spending limit.  

(b) Therefore, Buckley’s holding that candidate expenditures can’t be limited should be extended to party expenditures.  

(4) Thomas concur in judgment & dissent in part
(a) Would strike down the contribution/expenditure divide.  

(i) Contributions should be protected too.  A citizen’s judgment that an intermediary can more effectively spend their funds should not deprive him of 1A protection.  

(ii) Strict scrutiny should apply.  The prophylactic rules in FECA fail narrow tailoring – there are better ways to get at the problem of bribery.  
(b) There’s minimal threat of corruption from party spending.
(5) Stevens dissent (w/ Ginsburg)
(a) All money spent by party to help candidate win should be considered a contribution.  

(b) Three interests justify limits:  

(i) Avoid appearance & reality of corrupt political process – special danger that the party will abuse the influence it has over the candidate
(ii) Restrictions supplement other spending limits in FECA – interest in stopping circumvention

(iii) Interest in leveling the playing field by constraining cost of federal campagians.  

(c) Defer to Congress’ judgment.  

(6) SI Comment:

(a) What would it mean for a party to “corrupt” a candidate?

(i) Don’t we want the party to coordinate w/ candidates??  

(ii) Best argument for corrupting effect is possibility of circumvention by means of the party 

(b) Public Financing

(i) There’s a FN in Buckley in which Ct says its different to prohibit certain kinds of speech (e.g. to set limit on spending) and to offer an inducement via contract.  Buckley thus provides an out for the gov’t through the Spending Clause.

ii) FEC v. Colorado Republican Federal Campaign Committee (Colorado Republican II) (Souter) (2001) (5-4 split) (365)

(1) Souter Holding:  

(a) Court rejects claim that all limits on political party spending on congressional campaigns, including coordinated spending, are facially unconstitutional.  

(i) Souter still follows the Buckley contribution/expenditure divide.  
1. This is a functional, not a formal, line.  

2. Treating coordinated expenditures as contributions prevents attempts at circumvention.  

(ii) Rationale for limits on coordinated spending by party:

1. Prohibition on coordination does not prevent party from exercising its 1A right to express support for its candidate.  

2. Court must not be blind to power of money—parties can act as agents for big spenders who seek to produce obligated officeholders 

a. Danger of Circumvention through tallying (368-69)

3. Limits on party coordination do not trigger strict scrutiny—just need to be ‘closely drawn’ to match ‘sufficiently important’ gov’t interests.  

(2) Thomas Dissent:

(a) Buckley should be overruled.  

(b) Political parties are inextricably intertwined in the conduct of an election.  To impose prohibition on coordination forces extensive duplication, which renders communication less effective in violation of 1A.  

(c) Party can’t corrupt its own candidate.

(d) Strict scrutiny – fails narrow tailoring:  Gov’t could vigorously enforce earmarking rule and could also lower the $20K limit on donations to party.  
iii) SI Commentary on Colorado Cases:

(1) Note that Colorado II basically folds parties straight into Buckley divide – they do not receive special treatment.  This is surprising in light of Jones.  

(2) If we follow Breyer and Kennedy in Colorado I, we have to assume that everyone (the party, the candidates, the donors) are in on the corruption, that all are part of the evasion of the campaign finance laws

(3) So Court has to make a doctrinal move:

(a) Either: Limit fails 1A b/c parties play a key role in the operation of democratic politics

(b) Or (the move that Court does take): The parties are seen as mere conduits for corrupt activity

(i) Through this indirection parties have become co-conspirators:  

1. This gets us away from Cal Dem Party v. Jones (respect party) and towards strong regulation of parties

2. Colo. Repub II is last ditch effort to construct doctrine to shore up campaign finance: the possibility of the appearance of corruption
13) Campaign Finance – Liberty, Equality, and Soft Money (373-403)
a) Corporate Speech
i) First National Bank of Boston v. Bellotti, US, 1978, p. 499 (Powell)
(1) Facts:

(a) MA statute prohibited business corporations from making contributions or expenditures for the purpose of influencing the vote on any initiative/referendum concerning their taxation.  

(b) P’s brought facial challenge arguing that statute violated 1A (among other things).  

(2) Powell opinion:
(a) The question is not whether corporations have 1A rights.  Rather, the question is whether the statute abridges expression that the 1A was designed to protect.  
(b) P holds that this is speech 1A was designed to protect:
(i) Speech on matters of government affairs is core 1A speech.  
(ii) The fact that this is a corporate speaker does not change the analysis:  there is still a “societal interest” in the “free flow of commercial information.”

(iii) Legislature may not single out specific issue and forbid corps from talking about it.  

(c) Strict scrutiny therefore applies; statute fails:

(i) State advances interest in protecting citizens’ role in and confidence in democratic government.  Court rejects there’s no evidence corporations have exercised undue influence over results in MA.  

(ii) Persuasion of the electorate does not amount to corruption.

(iii)  Protecting shareholders argument fails b/c under- and over-inclusive.  

(3) White dissent (w/ Brennan & Marshall):

(a) Court should defer to legislature’s greater expertise in the context of promoting 1A speech in the political arena.  
(i) Corporate expenditures lack a connection to self-expression.  

(ii) Restrictions on corporate speech impinges less on the availability of ideas to the general public than limits on individuals.  Corporate employees can still speak in individual capacity.  

(b) Danger of corporate wealth   

(i) “the special status of corporations has placed them in a position to control vast amounts of economic power which may, if not regulated, dominate not only the economy, but also the very heart of our democracy, the electoral process”
1. SI:  This is statement of first principles.  
(4) Rehnquist dissent:  

(a) Wide practice of restricting corporate political activity deserves deference.  

(b) Right of political expression for corporations is not necessary to effectuate economic purposes – and may be dangerous in the political sphere.  

(5) SI Notes:  
(a) Justice White’s conception of corruption:

(i) There’s no corrupting here in traditional sense since this is an initiative.  

(ii) Thus his conception of corruption is one in which the debate has been corrupted – by wealth.  His real concern is about the improper excessive role of money in politics.

1. This sounds like its invoking Reynolds’ notion of equally effective participation.  And this is attractive, because it responds to a core conception of equality that we believe is part of democracy.

2. If Court follows this move, Buckley doesn’t work.  We have to move toward Canadian model of expenditure limits.  
(iii) The response is from Scalia and Thomas:  You can’t regulate speech in order to get the right outcome.  
ii) FEC v. Mass. Citizens for Life, US, 1986 (Brennan) (437)

(1) Facts:

(a) MCFL sent out newsletter identifying what voters needed to know “to vote pro-life.”  This is “express advocacy” under FECA.

(b) MCFL solicited donations from members, not businesses.  Its corporate purpose was ideological: to foster respect for human life.

(2) Issue:  

(a) Whether application of FECA’s prohibition on independent expenditures from corporation’s general treasury “in connection with” any federal election is unconstitutional as applied to nonprofit, nonstock corporation.  

(3) Holding:

(a) Court rejects argument that MCFL could establish separate segregated fund – this burden would discourage protected speech.  

(b) No compelling state interest:
(i) Corruption interests in regulating corporations (large wealth, not indicative of popular support) do not apply to nonprofit like MCFL

(ii) Interest in protecting dissenting stockholder not apply to ideological corp

(iii) Disclosure obligations take care of concerns about circumvention by business corps

(c) Court set out 3 characteristics of MCFL that rendered it closer to a voluntary political association than a business firm:

(i) Formed for express purpose of promoting political ideas

(ii) Absence of shareholders or others w/ claim on earnings ( ensures no economic disincentive for dissociating if disagree w/ political ideas

(iii) Independence from influence of business corporations

iii) Austin v. Mich. Chamber of Commerce (1990) (Marshall) (389)

(1) Outlier case – the one time that the equality rationale holds a majority of the court

(2) Facts:  

(a) MI campaign finance act prohibits corporations from making contributions and independent expenditures in connection with state candidate elections from their general treasuries.  (However, corporation may establish segregated fund for individuals to make donations to.)  

(3) Issue is constitutionality of the ban on independent expenditures as applied to the MI Chamber of Commerce.

(4) Holding: 
(a) Survives Strict Scrutiny:

(i) Gov’t interest:  Eliminating “the corrosive and distorting effects of immense aggregations of wealth that are accumulated with the help of the corporate form and that have little or no correlation to the public's support for the corporation’s political ideas.”  
(ii) Passes narrow tailoring:  Segregated fund ensures that all donors will share corporation’s support of a candidate.  (Not true of general fund.)

(b) Nonprofit organization analysis:
(i) Mass. Citizens for Life set out 3 characteristics of MCFL that rendered it closer to a voluntary political association than a business firm.  Chamber doesn’t meet them:
1. Formed for express purpose of promoting political ideas

a. Chamber has varied purposes, some non-political:  e.g. disseminating info on economic conditions & business practices

2. Absence of shareholders or others w/ claim on earnings ( ensures no economic disincentive for dissociating if disagree w/ political ideas

a. Closer, but Chamber fails b/c its political agenda is distinct from its educational programs

3. Independence from influence of business corporations

a. Chamber fails this most egregiously—3/4 of members are for-profit.  Creates circumvention danger.  

(5) Scalia dissent:  

(a) Court is endorsing idea that government can use censorship to ensure the fairness of political debate.  

(6) Kennedy dissent:
(a) Majority abandons the contributions/independent expenditures divide.  

(b) Majority invents new kind of interest that’s quite different from corruption: reducing distortions caused by wealth.  

(i) This is just not okay:  This is protected 1A speech, and the speaker’s status is irrelevant.

(ii) Even if this is legit, no reason to apply it to non-profit entities.  No reason to suppose that corporate form makes an entity inherently corrupt, or that all corps have great wealth.   

(7) SI Comments:
(a) If you’re concerned about SH’s, there are two easy correctives:  SH’s will sell, or state can prohibit corporation from using SH money w/o unanimous SH approval.  ( this is not narrowly tailored.  

(b) Note also union cases, where the concern is coerced speech.  

b) Soft Money and the Regulatory Gap
i) Liberty vs. equality:

(1) 1A tradition holds that a financial imbalance between proponents of competing arguments is insufficient to justify government intervention.  
(2) This tradition is in tension with the political tradition of equality among citizens (e.g. OPOV).  
(3) Buckley avoided coming to terms w/ the tension between liberty and equality in any final way.  Instead it tried to split the difference w/ the contribution/expenditure divide: equality in contributions, liberty in expenditures for speech
ii) To mediate the liberty/equality tension, campaign finance law posits the existence of an “electoral domain” distinct from “the domain of public discourse.”  Regulation of speech is okay in the former.  

(1) This mediating principle is undercut by the rise of issue advocacy, which can easily mere into political advocacy.  

(2) Buckley allowed the rise of phony issue ads because it prohibited only express election ads that contained the “magic words.”  
14) Campaign Finance – BCRA and the New Reforms (403-25)
a) BCRA of 2002:

i) Designed to target two problems: the use of phony issue ads and the rise of soft money

ii) Title I:  Soft Money Restrictions

(1) Various provisions sought to eliminate ability of national parties to raise or use soft money.  

(a) Sec. 323(a) prohibits national parties from soliciting, receiving, or spending soft money.

(i) Targeted events (e.g. coffee at WH) that incumbents used to raise funds that fell outside FECA.

(b) Sec. 323(b) prohibits state parties from spending nonfederal money on federal elections.  
iii) Title II:  Regulating “Electioneering Communications”

(1) Created bounded electoral period during which:

(a) The use of corporate or union funds for “electioneering communications” was prohibited

(b) The sponsors of any electioneering communication must be disclosed.
(2) Electioneering communications:

(a) Occur during bounded period

(b) Include communications w/ a reference to candidate for federal office.  
iv) In return, 

b) McConnell v. FEC (2003) (404)
i) This case seemed to augur in new deferential posture toward regulation of speech for the purpose of counteracting the unequal distribution of wealth.  

(1) Very deferential – facial review w/ rational relation scrutiny

(2) Court seemed to want to get out of the business of scrutinizing CP legislation altogether, in deference to Congress’ institutional competence, concerns about corruption of the political process, etc.

ii) Holding for Titles I & II (Stevens & O’Connor w/ Souter, Ginsburg & Breyer)
(1) Facts:

(a) BCRA is most recent in long line of federal laws designed to “purge national politics of … the pernicious influence of ‘big money.’”  

(b) BCRA driven by:

(i) Rise of soft money—explosive growth in 1990s.  Large corporate donors often made large contributions to both sides.  This amounted to circumvention of FECA.

(ii) Issue ads—“issue” and express advocacy turned out to be functionally identical 

(iii) 1998 Senate Investigation:  Soft money loophole had led to campaign finance “meltdown”
(2) Title I (Soft Money) Analysis:

(a) This is a facial challenge ( deferential.  

(i) Court is moving to as-applied challenges (see also Washington Grange)

(b) No strict scrutiny because we’re dealing w/ contributions masked as expenditures:

(i) Key move:  “For purposes of determining level of scrutiny, it’s irrelevant that Congress decided to regulate on the demand and not the supply side.”

1. SI comment:  

a. This is an extraordinary way of phrasing things: expenditure limits are now demand-driven contribution limits!  Now, the distinction in Buckley has no meaning!
(ii) Limited burden on parties

1. Prohibition does not burden parties so greatly that SS is required.  Sec. 323 does not preclude any collaboration b/w state & nat’l parties – it just subjects greater portions of contributions to FECA limits.  
(c) Rational basis review of Sec. 323(a):

(i) Common sense & Congressional record support idea that large soft-money contributions have a corrupting influence/create appearance of corruption.  

1. See court’s comment about how half top 50 donors donated to both parties – just seeking influence

2. SI Comment:  Court sees parties as just means of circumvention (Cal Dem Party love of parties drops out)

(3) Title II (Electioneering Expenditures) Analysis:
(a) Sec. 201’s Def’n of “Electioneering Communication”

(i) Buckley’s express advocacy rule was statutory construction—it was not constitutionally mandated.  

(ii) The 1A does not erect rigid barrier b/w express and issue advocacy.  Buckley’s magic words requirement is functionally meaningless.  

(iii) No vagueness issue—applies:

1. to a broadcast 

2. clearly identifying federal candidate

3. w/in a specified time period 

4. targeted to audience of more than 50K 

(b) Sec. 203’s prohibition of corporate & labor soft money:

(i) Ability to form segregated funds (PACs) under FECA is constitutionally sufficient means to engage in express advocacy.  Thus this is not a complete ban.  
iii) Holding for Titles III and IV (Rehnquist w/ everyone):

(1) BCRA 318 -- limits under 17 donors – Court strikes down as violating rights of minors.  Rejects circumvention argument.     

(a) SI Comment:  Note how bizarre this strong 1st Amendment protection is for a group that has relatively weak 1st Am rights

iv) Scalia dissent re Titles I & II:

(1) This is the area at which political scrutiny should be highest
(a) The law gives incumbents a tremendous advantage

(i) Congress is limiting core political speech by entities best able to criticize Congress: Corporations and national political parties.
1. SI:  Compare to BJR

(ii) Heuristic bias problem:  good of self = good of all

(b) The 1A is designed to rule out the regulation of speech for “fairness’ sake.” 

(2) Buckley was bad enough—this is a lot worse.  

15) Campaign Finance – Doctrinal Conundrums (1295-1306, Supp. 40-43)
a) FEC v. Wisc. Right to Life (WRTL II) (2007) (Roberts) (1295)

i) Court backs away from deferential attitude of McConnell – Court is again willing to engage in judicial review of campaign finance via as-applied challenges.  
ii) Facts (similar to FEC v. Mass. Citizens for Life, 1986):
(1) As-applied challenge to BCRA Sec. 203’s prohibition on electioneering communications during defined election period.

(a) WRTL is a non-profit ideological advocacy corporation.  They wanted to broadcast radio ad during election period that urged viewers to contact their senators to oppose filibuster of judicial nominees.  

(b) WRTL conceded that this violated BCRA; they brought 1A as-applied challenge.  

iii) Holding (Roberts w/ Alito):

(1) 1st Amendment is not willing to tolerate chilling effects

(a) WRTL ad is core 1A speech:  “we give benefit of the doubt to speech, not censorship.”  

(b) Roberts does not revisit McConnell’s conclusion that BCRA 203 is facially constitutional.  

(2) Doctrine:

(a) Objective standard for as-applied challenges (not intent std)

(i) An intent test would create uncertainty and impermissibly chill political speech.  
(ii) Objective standard looks to the substance of the communication.  

(b) Functional equivalent of express advocacy:

(i) Ad should only qualify as functional equivalent if the only reasonable interpretation of the ad is as an appeal to vote for or against a candidate.  

1. WRTL’s ads are “plainly not” functional equivalents under this def’n – their content focuses on issues; they don’t mention election or challenger; and they do not take position on candidate’s fitness for office

(ii) Court rejects argument that best campaign ads are fake issue ads—this would effectively eliminate 1A protections for genuine issue ads.  Also rejects timing argument that these ads were placed near election not judicial confirmation.

(c) Strict scrutiny:

(i) Court has upheld contribution limits on basis of gov’s interest in preventing corruption.  And it has upheld independent electioneering expenditures because they also may create same quid pro quo danger.
(ii) But “enough is enough”:  WRTL’s ads are not equivalent to contributions, and the corruption interest can’t justify regulating them.  
1. Circumvention argument is insufficient: “a prophylaxis upon prophylaxis” approach is inconsistent w/ strict scrutiny.  

2. Equality argument in combating aggregations of wealth (Austin, McConnell) doesn’t work either:  This only extends to campaign speech.

iv) Alito concurrence:  We don’t have to decide facial unconstitutionality now, but we may have to later reconsider McConnell.  

v) Scalia concurrence in judgment (w/ Kennedy & Thomas)

(1) Scalia would overrule McConnell because no application of Sec. 203 can comport with the “requirement of clarity that unchilled freedom of speech demands.”   (This is criminal prohibition!)
vi) Souter dissent (w/ Ginsburg, Breyer, Stevens)

(1) Court is effectively overruling McConnell, which recognized compelling interest in regulating electioneering by corporations and found no overbreadth.  

(2) Court’s ruling is unjustified in light of documented threats to electoral integrity posed by large sums of money from corporate treasuries.  

b) Davis v. SEC (2008) (Supp. 41)

i) Court (5-4, with Alito writing) strikes down the “Millionaire’s Amendment” in BCRA, which freed a candidate for Congress from contribution restrictions when challenged by a candidate drawing on more than $350K of her own funds.  

ii) Problems with Amendment:

(1) Transparently designed to protect incumbents.

(2) Traditional corruption concerns are not present.

iii) Holding (Alito):  Noted the absence of corruption concern and struck down.  Did not engage the incumbent protection issue.  

iv) Stevens dissent:  

(1) Aggregations of individual wealth can have corrosive effect on the political process.  
(2) Gov’t has interest in controlling the quantity of political speech in order to improve its quality (“orderly debate is always more enlightening than a shouting match”).
c) Canadian cases  

16) Campaign Finance – Regulatory Frontiers and Judicial Deference (403-58)
a) Randall v. Sorrell (2006) (425)

i) Note crazy voting pattern:  Lead opinion joins Breyer and Roberts as defenders of Buckley
ii) Note that Randall result is the exactly wrong place for the Court to end up – making fine-grained distinctions about precise limits for contributions
iii) Challenge to VT law that limits (1) expenditures by candidates and (2) contribution limits for individuals, organizations, and parties

iv) Holding (Breyer w/ Roberts and Alito)

(1) Expenditure limits fail under Buckley
(a) Rejects argument that expenditure limits protect candidates from spending too much time raising money.  

(2) Contribution limits fail 1A tailoring because they are disproportionately low

(a) Standard:  whether candidate can “amass[] resources necessary for effective campaign advocacy.”  

(i) In practice, Court defers to legislature on this.  But there is nonetheless a “lower bound”:  Contribution limits can’t be set so low that they prevent challengers from mounting effective campaigns.  

(b) VT is lowest in the nation – this triggers analysis of whether limits are “closely drawn” to match state interests.

(c) VT fails – Five factors:

(i) Limits restrict amount available to challengers

(ii) Requirement that party abide by same limit as others interferes with right to associate in a political party—Jones 
(iii) Counting volunteering towards limit also counts against statute 

(iv) Not adjusted for inflation

(v) No evidence of special justification for low amount

(3) SI Comment:  
(a) Breyer has trouble addressing these limits w/in Buckley framework (428).  There’s nothing in Buckley that prepares us for the idea that contribution limits can be too low b/c they harm the electoral process by preventing challengers from successful campaign.   The object has always been to reduce the amount of money in the system.

(i) Breyer’s new norm appears to be democratic accountability ( i.e. ensure ability to challenge incumbents

(ii) Question is now whether this is the direction in which the Court should go.

v) Kennedy concurrence in judgment:  

(1) Everything we’ve done has failed and led to unintended consequences ( let’s ditch Buckley
(a) The Court’s decisions have created this crazy system in which it must decide why $1500 limits are okay while $200 are too low.  

(b) On broader level he sees this as a denial of 1A rights.  

vi) Thomas concurrence in judgment

(1) The plurality doesn’t offer a rule of law, just a gut reaction.  

vii) Stevens dissent:  

(1) Buckley’s holding on expenditure limits was wrong, and should be overruled. 

(a) A candidate can speak w/o spending money.  

(b) And a candidate “need not flood the airways with ceaseless sound-bites of trivial information in order to provide voters with reasons to support her.”  

viii) Souter dissent (w/ Ginsburg & Stevens)

(1) Contribution limits make sense:

(a) Same limit for party and individuals prevents danger of large donors using party to circumvent individual limits.

(b) Presumption of coordination okay—because rebuttable.  
b) Campaign Finance Summary
i) This is an area where the Court has been the primary regulator, and the Ct has caused the creation of the institutional mechanisms that it’s regulating (e.g. PACs)

ii) The doctrine has not held.  It has not proved supple enough to keep up w/ smart self-interested actors.

(1) We have seen this in some other areas as well – e.g. Burdick and Timmons, the final White Primary cases on state action.  But the amount of damage done in these cases is minimal.  No one has gone after the Black Panthers or Emily’s List or the Italian-American club, etc.  

(2) But this is an area in which doctrine has real consequences, and in which the Court has done real damage.  

(a) Contrast minor expressive harm of not being able to vote for Donald Duck

iii) SI skeptical that technology has changed things very much, even after Obama.  

(1) A lot of people don’t have the natural publicity of the Presidential election – e.g. down-ballot elections w/ low salience.  No one pays attention unless you have some money behind you.  

iv) 30 years of Buckley drawing to a close –

(1) Failed doctrinally and as a model of institutional design

(2) This is most apparent in McConnell, where court has to characterize expenditures as ‘contributions on the demand sense’

(a) B divide has collapsed b/c circumvention problem has caused direct conflict w/ 1st amendment.

v) SI more concerned about competition in politics than where the money comes from.  In a system of full disclosure plus new technology, we can count on accountability.

(1) We should give this whole game up – Hydraulics of Campaign Finance article w/ Pam Karlan

(2) Worried about regulatory regime of full BCRA

vi) There’s something deeply wrong in a democracy when elected officials are so dependent on money.  Money has to buy attention from candidate.  So what do we do?

(1) Public financing – not clear that this is cure for everything.  Europe has seen scandals associated w/ these systems.

vii) Comparative point – 

(1) Some political systems are more immune to money than ours.  E.g. proportional representation system.  The problem in first-past-the-post system is that the median vote has tremendous value, and overvotes are wasted.  

(2) The cliff effects are quite dramatic in our system – so every single candidate is responsible for his or her own fate.  

(a) British have first-past-post, but they are able to mute effects b/c no 1st Amendment.  So less pressure on indiv candidate to raise money.  

viii) Caperton v. Massey 

(1) Justice in WV Supreme Court – 60% of money in his campaign came from issue ads by Massey.  This raises Q of whether he has to recuse in cases involving Massey or coal companies.  And if his opponent had won instead, would he have to take himself out of these cases too?

ix) Perhaps the answers for judges is to take them out of elections

17) When Elections Go Bad – Adjusting the Vote Totals (980-997)
a) Institutional Design in the Constitution:

i) Originally minimal federal role:  For presidential elections, the federal interest is only in determining which branch selects.  For Senators, the fed interest is minimal (state legislatures decide).  For House, the fed interest is minimal too (qualifications clause – min std determined.)  

ii) Broadening federal interests w/ passage of 17th, 14th, 15th, 19th Amendments

b) What is a federal interest?

i) Examples:
(1) Systematic deprivation of right to vote – White Primary cases, Kramer, etc

(2) Systematic violation of principled basis for an election – state procedural misbehavior is ground for federal concern

ii) There can’t be federal interest in every problem in state elections—otherwise fed courts would be swallowing up garden variety state errors (e.g. shutting down poll five minutes early).  

iii) We need mediating principles:

(1) Two principles:

(a) Deviation from prior state practice

(b) Identifiable harm to voters in conflicting w/ their reasonable expectations – reliance interest

(2) Both of these are created by state law – the federal interest is in fidelity to state practices

c) Adjusting the Vote Totals
i) Normative issue:  Very troubling to make these adjustments ex post.  

ii) Remedial options:

(1) Exclude fraudulent absentee ballots en mass w/ non-fraudulent:

(a) In re the Matter of the Protest of Election Returns (Fla. 1998)

(i) Absentee ballot fraud takes place in Miami in sufficient numbers to swing election.  But b/c of ballot secrecy there’s no way to know who committed fraud, or even which ballots.  

(ii) Remedy:  Court’s solution is to toss all the absentee ballots

1. Rationales:  Absentee = privilege (this is crazy).  Holding new election makes fraud costless.

(2) Statistical adjustment:

(a) Proportion method vs. party affiliation method

(i) In re Purported Election of Durkin (Ill. 1998, p. 992)

1. 71 illegal absentee ballots commingled with rest.  

2. Court rejects party affiliation method of adjustment b/c one of the candidates was independent.  (Method: If illegal voter a Dem, take away vote from Democrat.)

3. Instead Court engages in proportional adjustment (apportion illegal votes between candidates based on % votes in the precincts in which the illegal voters were cast).

(b) Rejecting proportion method:

(i) Gregoire-Rossi Governor’s race in Washington (p. 989)

(ii) Problem:  1678 illegal votes cast, more than margin of victory, but can’t attribute them

1. Rossi wanted to reduce based on proportional deduction on basis of precinct, but Court refuses to do this:  it would be the “ultimate act of judicial egotism.”  

(c) Correcting for “primacy effect”

(i) Bradley (Cal. 2003, p. 996) – 

1. Official committed ballot order error that gave advantage of “primacy effect” to candidate who narrowly won.  Based on expert testimony, trial court adjusted vote total in favor or loser, who then won.  

2. Court overrules – Can’t correct for voter ignorance ex post.  

iii) Note general problems of remedy in tight races:

(1) Margin of error:  Every time you recount you get different vote totals for each candidate, and different total number of votes
(2) Demoralization:  It can’t be that the only time that voting matters (a close election) then we toss out the result b/c of margin of error

d) Tension between voter intent and ex ante rules

i) Do you hold on to ex ante rules (b/c they are protection against ad hoc manipulation) or do you honor inescapable intent

(1) Example:  Florida overvoting in 2000.  

(2) This maps onto partisan divide – with Dems arguing all voters should be heard from, and Republicans saying they cared about electoral integrity

e) Tension b/w constitutional law and politics

i) To the extent we go to con law, we get rigid rules, uniformity.  (Think Baker, Reynolds.)  

ii) Going to politics, we get variation among different actors/authorities.  This prevents single systematic error.  
18) When Elections Go Bad – Florida 2000 (1015-1064)
a) Two key questions arise regarding federal court oversight of contested election: 

i) (1) Timing: at what stage of the election process should fed courts intervene; and

ii) (2) Substance: what substantive reasons are sufficient to justify federal intervention

b) The Federal Interest in Election Procedures
i) State Elections

(1) Not all disputes involve the “right to vote” in the constitutional sense
(2) Discrete constitutional/statutory interests that have been recognized: 

(a) Interests in electoral structure (one-person one-vote; partisan and racial design of districts; who can participate (subject to EP & DP))

(b) Interests of candidates in being on ballot (filing fee cases)

(c) First Amendment interests of parties

(d) Racial discrimination – facial (White Primary) and intent under 14th 

(e) VRA, HAVA

(3) Lack of Sufficient Federal Interest:
(a) Gamza (5th Cir 1980) – technological misconfiguration of machines ( this is an episodic event, rather than a pattern of state action that systematically denies equality in voting.  

(4) Sufficient Federal Interests:

(a) Roe v. Alabama trilogy (11th Cir. 1995) (1022):

(i) State court:  Contested votes violated state rule that absentee ballot needed to be witnessed by two people, or notarized.  This rule had consistently been enforce in AL for many years.  State court nonetheless ordered Secretary of State to count these ballots.  

(ii) Roe I:  Constitutional standard is “fundamental unfairness.”  

1. Two elements:

a. 1.  Post hoc change in state rules.

b. 2.  Individuals will be harmed, via detrimental reliance.

i. Met here because there was reliance on the 2 witness req’t 

2. Note:

a. Issue of whether both of these are necessary.  

b. Both of these require federal court to articulate state law – both old and new.  

3. Roe I then certified question to state court re pre-existing practices

(iii) Roe III:  11th Cir. found state court had so changed pre-existing state law as to constitute impermissible vote dilution under 14A DP.  
(iv) Note dissent in Roe I:  

1. Federal court should not intervene until law becomes clear and until the contested ballots are counted 

a. Note relevance to Bush v. Gore.  Key principles:

i. No concrete harm until ballots are counted and it is known whether outcome would change
ii. No irreparable harm in letting disputed ballots be counted b/c fed courts can repair wrong.  

(5) Post hoc changes:  

(a) Note difficulty of determining post hoc change for a new law – no past practice baseline to judge against 

(i) ( This was the situation in Florida.  Florida law provided for procedures to “contest” a disputed statewide election – but the last contest had been in 1912, prior to current laws.  Florida courts had to apply state laws that had never before been applied.  

1. In this case, fed courts can only go on their reading of the state law.  It’s questionable whether this should ever rise to level of “patent” unfairness triggering fed court intervention.  

(ii) Note the availability 

(b) Rationale:

(i) We suspect that motive for changing the rules is to determine outcome, and this compromises the integrity of the election.

(6) Detrimental Reliance & Due Process
(a) Question is whether the “new” state rule would have led significant numbers of non-voters to vote, had they known about the laxer standard.  
(7) Are both elements necessary?

(a) Griffin (1st cir. 1978)(1032) – involved detrimental reliance but no change in state law.  Secretary of State said that absentee ballots should count in primary, but state supreme court later ruled this illegal under state law and deemed the ballots invalid.  1st Circuit ordered new election to remedy.  

(8) Ripeness:

(a) One way of resolving – no fed interest until State Supreme Court has definitely ruled on the issue.  In Roe, 11th Circuit short-circuited this by certifying Q to State Supreme Court on issue of principle.

ii) Distinct Federal Interests in National Elections for House and Senate
(1) Constitutional Text:

(a) Art. I, § 4:  

(b) Art. 1, § 5:  Makes each house the exclusive judge of the qualifications of its members.

(2) Roudebush v. Hartke (1037) (Scotus 1972)

(a) Dispute over Senate election in Indiana – H argued any state recount would interfere w/ Senate Art. 1, § 5 power

(b) Holding:  

(i) State allowed to conduct a manual recourse pursuant to ordinary state law, even for Senate election.  

1. Recounts are “integral” to electoral process and w/in the broad powers delegated to the States by Art. I, § 4.  

2. Senate still free to accept/reject outcome.  

(3) Senate has held recounts in disputed elections several times.

iii) Distinct Federal Interests in National Elections for President
(1) Constitutional/Statutory structure:

(a) Electoral College

(b) Art. II, § 1:  state legislators “direct the manner” of choosing presidential electors ( independent state legislature doctrine
(i) Note how rare this is:  gives independent constitutional role to a state actor.  

(ii) Issues raised:  

1. whether legislature is bound by constitutional laws of state
a. But note that Constitution is what creates the legislature…

2. whether states must strictly apply the text of their legislative enactments

(iii) McPherson v. Blacker (1892):  
1. Challenge to MI statute governing its allocation of electoral votes – from winner take all to congressional district basis.  

2. Holding:

a. Under Art. II, § 1, state legislatures have plenary power in the matter of appointment of electors.  
b. State Legislature’s Art. II powers are circumscribed by later constitutional provisions that prohibit discrimination in voting (14th, 15th Ams)
3. This doctrine is in tension with the Roe cases – which certified questions to the State Supreme Court

a. Possible out:  state legislature is created by State Constitution -- so perhaps legislature is governed by that Constitution

(c) Electoral Count Act of 1887

(i) Two key provisions:

1. Safe harbor: state law procedures bind Congress if they produce definitive result 6 days prior to day electors are scheduled to meet
2. Dispute resolute mechanism:  

a. If one return from state, Cong accepts unless its not “regularly given”

b. If multiple returns, then (1) accept one that complies w/ safe harbor, (2) accept one that both Houses agree on; (3) accept one the Governor certifies
(ii) Bush I instructs Fla. Ct to consider safe harbor on remand –this is strange because it’s just a safe harbor for Congress

(iii) ECA raises constitutional concerns:

1. It is an inducement and thus avoids commandeering concerns – cf. Spending Clause

2. However, under a strong reading of Article II, Congress shouldn’t be able to threaten states with not accepting their slates of electors if they don’t comply w/ safe harbor.  

c) Federal Interest Potentially Asserted
i) Bush v. Palm Beach County Canvassing Bd. (Bush I) (2000) (per curiam)

(1) Posture:
(a) Nov. 8 – Election has very small margin (under .5% of votes cast)

(b) Gore exercised right to submit requests for recounts in 4 counties.

(c) Nov. 21 – Fla. Supreme Ct decision 

(i) Addressed two issues:
1. Whether discrepancy b/w machine and sample manual count is an error in vote tabulation justifying full recount
2. How to reconcile

a. (1) two conflicting time frames in Fla. Law for conducting manual recount 
b.  (2) conflicting language about whether Secretary shall/may ignore late election returns.  .  

(ii) Holding:

1. Relying on right to vote in Fla. Constitution, court invoked its equitable powers to fashion a timeframe remedy that effectively extended statutory deadline by 12 days

2. Court directed Secretary to accept manual counts submitted prior to deadline

(2) Court notes two issues:

(a) 1.  Whether Fla Sup Ct decision, by changing state’s elector appointment procedures after election, violated the DP Clause or the Electoral Count Act

(b) 2.  Whether Fla Sup Ct changed the manner of selection of the State’s electors in violation of the independent state legislature doctrine (Art. II, § 1).  

(3) Holding:
(a) Court focuses on issue 2—the independent state legislature doctrine.  Court notes reliance on the Fla. Constitution, but concludes that the ultimate basis for the Fla Court’s decision is unclear.  Therefore Court vacates judgment of  Fla. Court and remands for clarification.  
ii) SI Comments on Bush I
(1) Florida Supreme Court’s changes were ex post

(a) Some were clearly unjustifiable (changing the election cert date, partial recount in Palm Beach County)

(b) Harder Questions:

(i) In FL constitution, fundamental issue is the intent of the voter   

1. If intent is what you’re looking for, what better mechanism is there than a recount?

2. What if the election is w/in the margin of error?

a. Does it make sense to replace random bias w/ potential systematic bias?  (e.g. in Palm Beach)

(ii) Tension b/w individual right and electoral integrity – example, overvotes ( intent obvious, but clearly illegal under prior law

d) Bush II (p. 1062) (Dec. 8, 2000) – grants the stay

i) Florida Sup Ct. order of Dec. 8:

(1) Florida SC basically edited its first opinion and took out all the references to the state constitution.  
(2) Ordered:

(a)  Hand count of 9000 ballots in Miami 

(b) Inclusion in certified vote totals of add’l hundreds of votes in Miami and Palm Beach  

(c) Manual recounts in all counties where undervotes had not been manually tabulated.  

(3) Remedy invented by Court to address time pressure:  Recount using machines (?), but only for undervotes; Will of the voter standard

(a) ( note that this is not addressed in Bush II, but raises serious concerns under the independent state legislature doctrine

ii) Holding:

(1) Sharp divide on whether court should grant cert, and more notoriously as to whether Court should issue a stay

(2) Stevens dissent:  

(a) Stay inappropriate because no showing of irreparable harm from counting.  

(b) Three errors: 

(c) Also reflects lack of deference to state court interpretation of state law, and imprudent exercise of court’s jurisdiction.  

(i) Not at all clear Fla violated federal law – Fl Ct gave meaning to state law requiring counting ballots if there’s clear indication of intent.

(3) Scalia concurrence:

(a) Irreparable harm – counting votes casts “cloud” over the legitimacy of the election.  Democratic stability requires public acceptance.  
19) When Elections Go Bad – Bush v. Gore
a) Bush v. Gore III (2000) (per curiam) (1064)

i) Court notes two issues presented in petition:  

(1) (1) whether Fl Sup Ct established new standards, thereby violating Art II, Sec. 1 and the Electoral Count Act; 

(2) (2) whether the use of standardless manual recounts violates the EPC.  
ii) Holding (Per Curiam):  Court finds EPC violation

(1) Legal framework:

(a) There is no right to vote for President under state legislature grants it
(b) But once the right to vote is granted, equal protection applies.  The state may not value one person’s vote over another’s—this amounts to vote dilution.  Harper, Reynolds.  

(c) Desire for speed is not an excuse.  

(d) Statewide remedy requires minimal procedural safeguards to ensure equal treatment.  

(2) Application:  The recount mechanisms by Fl Sup Ct do not satisfy minimum requirement of non-arbitrary treatment of voters

(a) Fl Ct’s “intent of the voter” standard lacks “specific rules designed to ensure uniform treatment.”  

(b) This leads to unequal evaluation of ballots county to county and even w/in counties ( This violates our OPOV principle 

(i) Variance among recount counties:  Miami, Palm Beach, and Broward ( varying standards to determine legal vote, w/ result that Broward found 3X as many new votes.  
(ii) Recount counties vs. rest of state:  Recount counties included the overvotes, but rest of state didn’t – 110,000 statewide!

(iii) Partial total from Miami

(c) “Our consideration is limited to the present circumstances.”

(3) Remedy:

(a) Recount cannot be conducted in compliance w/ EP – substantial technical/process difficulties.  

(b) State legislature (as interpreted by Fla. Sup Ct) intended for State’s electors to comply with Electoral Count Act, which requires conclusive selection by Dec. 12.  
(c) No recount can comply w/ this date and w/ constitutional limits ( so reverses recount order.   

iii) Rehnquist concurrence (w/ Scalia & Thomas):
(1) State’s departure from its legislative scheme for appointing electors presents a federal constitutional question under Art. II, § 1.  

(a) ECA informs application of Art. II, § 1 because Florida electoral scheme took the safe harbor into account ( fidelity to ex ante rules.   
(2) Analysis of whether Florida Sup Ct departed:  Court’s interp of “legal voter” and its decision to order a contest-period recount plainly departed from the legislative scheme.  

(3) SI comments:

(a) Constitutional duty is to protect structural integrity

(i) Structural integrity of the process is offended more by manipulation of the process post-facto than about random error.  

(b) R is putting forward vision that does not turn on whether or not there are individual rights claims at issue

iv) Souter:

(1) Court should not have granted review; this could have worked itself out in Congress.

(2) Agrees that there’s an EP issue, but thinks it could have been dealt w/ in state court or Congress.  
(a) Differences among counting mechanisms appear wholly arbitrary.  

(3) Remedy:  Remand to establish uniform standards.  

v) Ginsburg:

(1) In Part I, shouldn’t review FL’s interpretation of state law and Art. II does not require the scrutiny undertaken by Court; in Part II, no EPC claim and, if there were, FL should have been allowed to proceed to try and meet December 12 deadline (under 3 U.S.C. § 5), which is not even real deadline

vi) Breyer:

(1) SI has greatest sympathy w/ Breyer’s opinion

(2) B’s holding:  

(a) Of course the court has jx, and of course there is a federal interest, but the Court is not the best actor to get involved

(i) Proper statutory mechanism is to let the count proceed – normal workings of the political process

(ii) Note that the ECA was based on the idea that Supreme Court’s reputation would be tarnished by making decision.  Hence the process of the ECA
vii) Summary
(1) 7-2 split on whether there is cognizable federal claim – EPC

(a) If fairness is absolute equality amongst voters, how can there be any local autonomy/administrative discretion?

(b) Alternatively, Constitutionally protected DP right to not have rules changed on you

(c) Breyer and Ginsburg argue that principles of comity apply and therefore Supreme Court should defer/not review FL’s own affairs

(2) Once federal claim has been found, 5-4 on whether it should be remanded or terminated

(3) Two readings:

(a) Narrow equality point (i.e., whether or not every vote has the right to be treated equally)

(b) Obligation towards process integrity

(i) Court has trouble with this issue ( but Rehnquist 3 and Breyer/Souter are definitely concerned with it

20) When Elections Go Bad – Help America Vote Act of 2002 (1119-27)
a) Tension:

i) HAVA points up fundamental tension b/w expanding EP doctrine which pushs toward uniformity and an election system that’s still very local.

b) Innovations:

i) Provisional voting:  

(1) If you show up and your name is not on list, then you get to cast provisional ballot.  (Previously, you had to go to county courthouse.)  
ii) States must develop “uniform and nondiscriminatory standards” for vote counting.  

iii) Also new databases, minimum standards for voting systems (must be able to verify), audits, protections for disabled & non-English speakers.

c) Sandusky County (6th Cir. 2004)

i) Issue:  Sandusky presents question of whether HAVA requires counting of vote if it is cast in wrong precinct.  

(1) HAVA says that states must provide voters w/ provisional ballots, but it does not specify under what circumstances votes should be counted.

ii) Holding:  

(1) For vote to be counted, it must be cast in precinct.  
21) When Elections Go Bad – Crawford v. Marion County Bd. (Supp. 1-26)
a) Crawford v. Marion County Election Bd. (2008) (Supp. 1)
i) Holding (Stevens plurality w/ Roberts & Kennedy)—rejects facial challenge
(1) Facts:  Constitutional challenge that Indiana Voter ID Law that applies to in-person voting brought by elderly, disabled, and minority voters burdens right to vote, is unnecessary means of avoiding election fraud, and will disenfranchise qualified voters.  

(2) Standard:

(a) Harper applied strict scrutiny, but Anderson (1983) established rule that “evenhanded restrictions that protect the integrity” of the electoral process are subject to a balancing test.  (Same test was applied in Burdick.)  
(3) Application:  

(a) State interests:  

(i) (1) modernize election procedures– 

1. HAVA emphasizes photo ID is effective method to establish qualification to vote

(ii)  (2) detect voter fraud 
1. Even though there’s no evidence in IN, there’s other examples elsewhere.  Also interest in correcting sloppy records.  

(iii)  (3) safeguarding voter confidence

(b) Burdens:  

(i) Need to get ID – but this is free.  Just need birth certificate for $12.

(ii) Special burden on certain groups – but this is mitigated by ability to cast provisional ballot.  

(c) Since this is a facial challenge, P’s have heavy burden.  Washington Grange.
(i) Slim evidence of burden & number affected in the record ( no sense of magnitude of harm.  Named Plaintiffs haven’t even shown burden.  

1. ( no “execessive burden” on any class of voters.  

(d) Partisan voting pattern insufficient to render unconstitutional where law supported by valid neutral justifications.  

ii) Scalia concurrence w/ Thomas & Alito:  

(1) Can’t apply strict scrutiny to neutral law of general application based on disproportionate impact on particular groups.  Cf. Employment Div. v. Smith.
(a) Burdens here are generally applicable and non-severe (just get a free photo ID)  

(b) Presence of provisional ballots is an “indulgence” not mandated by the Constitution.  

iii) Souter w/ Ginsburg dissenting:

(1) Shifts burden of justification to state b/c there is individual right at stake
(a) State must make factual showing that threats outweigh impediments imposed ( no such showing here.  

(b) Balancing test appropriate because of competing interests: right to vote (Reynolds) vs. the state’s need to structure election (Burdick)

(2) Burdens here:  

(a) Travel costs serious for those affected by law, document costs also significant.  

(b) Provisional ballot exception not sufficient:  have to sign affidavit every time you vote.  And have to go to county seat ( onerous.  

(c) IN burden among most restrictive in the country – cf. Randall.

(3) State interests: fall apart under hard look – they turn out to be just abstractions

(a) Fraud – no instances of in-person fraud, and it’s easy to detect.  
(i) Striking also that state rejected phase-in period.  

(b) Inflation of voter rolls & voter confidence – State can’t take advantage of own mistake.  

iv) Breyer dissent:

(1) P. 23 – Indiana more burdensome than other states.  Therefore unconstitutional.  Note how odd this is.

22) Section 5 of the Voting Rights Act (p. 459-86)

a) Background to VRA:

i) No civil rights bill until 1957; very difficult to enforce case-by-case

ii) So need direct prohibitions 

b) Structure of the VRA:

i) Section 2:
(1) Pre-1982 – just parrots 15th Amendment.  

ii) Section 4:

(1) 4(a) – ban on denial of the right to vote based on failure to comply with “test or device” (literacy test, educational achievement, moral character, etc.) 

(a) Note poll taxes not included ( outlawed in Harper
(b) “bailout provision” – escape from the suspension of tests or devices if no device used in prior 5 years before the filing of the action.  

(i) Gaston County – 

(2) 4(b) Coverage formula—designed to cover whole South.  (Maintained test or test and less than 50% voted as of 1964.)  

(3) 4(c) -- 

(4) 4(e) – Puerto Rico

iii) Section 5: – preclearance 
(1) If you want to bring devices back after 5 years, you need DOJ approval
(a) Applies to “any voting qualification or prerequisite to voting, or standard, practice, or procedure with respect to voting.”
(2) Note:

(a) Congress may have thought that voting would be sufficient to integrate blacks into the political process, which would lead to no more discriminatory laws

c) Congressional Power to Enact the Special Provisions of the VRA:
i) Civil Rights Cases said that since PI clause gave no affirmative rights, the Civil Rights Act goes too far.  

ii) South Carolina v. Katzenbach (1966) (Warren) (461)
(1) SC challenges VRA.  It fell w/in coverage formula.  
(2) Holding:

(a) Legislative hx: 

(i) Shows that Congress felt confronted by “insidious and pervasive evil” and that prior remedies were unsuccessful b/c of pervasive discriminatory administration.  

(b) Congress has power to prescribe remedy under § 2 of 15A.

(i) Test:  McCulloch -- “let the end by legit…” ( rational relations
1. Once Congress has identified a problem, and the problem is of sufficient persuasiveness, then Congress is w/in its legislative power to override any structures in our federal system.

(3) Dissent:

(a) Harlan:  We have republican form of gov’t, w/ variations across the country.  

(i) Majority Response:  Look at the political realities of the nation.  Look at the Edmund Pettis bridge.  This means that Congress can make political judgments about the necessity of protecting rights

iii) Notes b/w S.C. and Morgan
iv) Katzenbach v. Morgan (1966) (474) ( Ratchet theory 
(1) Court rejects challenge to VRA Sec. 4(e) (Puerto Rico):  

(a) NY argued that Lassiter held that literacy tests are constitutional under 14A Sec. 2, so Congress can’t forbid under 14A Section 5.  

(b) Court rejects—Congress’ power not limited to Court’s baseline.  

(2) Ratchet theory:  
(a) 14A.5 gives Congress authority to “enforce” the 14A but not to abrogate it.  Congress cannot go below the baseline, but it can go above that baseline as much as it wants.
(3) Very deferential review:  “It is enough that we perceive a basis on which Congress might have predicated a judgment.”
v) Oregon v. Mitchell (1970) (477)

(1) Court unanimously upholds Congressional act banning literacy tests in the entire US.  Challenge from Arizona.  
(a) Black:  Congress recognized that educational disparity/discrimination is everywhere (South and North).  

(b) Brennan:  Emphasized denial of equal educational opportunity.

(c) Burger:  Congress has institutional competence.  

(2) SI:  This is striking b/c most of the US did not have such tests, and many jx’s did not have hx of racial exclusion.  Thus there was no evidence.  

vi) City of Boerne (1997) (477) – Rejects the ratchet theory
(1) Holding:  Congressional exercise of power under 14A.5 must be “congruent and proportional” to rights deprivation.  Section 5 is essentially “remedial.”
(2) Problem for VRA:  VRA seems increasingly untethered to its findings.

(a) Though in Boerne Court reaffirmed propriety of Section 4(e) of VRA (ban on literacy tests).  

vii) Lopez v. Monterey County (1999) (481)

(1) Monterey County was covered jx, but CA wasn’t.  CA passed law triggering preclearance req’t.  

(2) Holding:  County is required to obtain preclearance.

(a) Act imposes “federalism costs” but Court has upheld preclearance provisions of the Act against prior federalism challenges.  
(b) Even if state is not covered, there’s reason to fear potentially harmful effects in covered jurisdiction.  

(3) Dissent (Thomas):  Unconstitutional interference w/ state sovereignty because there was no finding CA ever discriminated.  Much higher federalism costs b/c hurts uniformity of law w/in state.  

viii) [North Austin MUD case]
ix)   More notes after Lopez
23) The 2006 Amendments (supp. 44-52)

24) Defining Voting Rights Harms (p. 486-96)

a) Allen v. State Bd. of Elections (1969) (487)—scope of preclearance, aggregation of votes

i) Facts:

(1) States tried to impede effective exercise of political power by minorities by circumvention tactics

(2) Fairley – 1966 MS law change to at large elections for board of supervisors ( vote dilution.  
(3) Bunton – 1966 MS law ( appointment of county superintendent of education

(4) Whitley – 1966 MS law – makes it harder to run as an independent

(5) Allen – VA election officials refused to allow functionally illiterate to use labels

ii) Issue:  Whether Section 5 of VRA applies not only to the ability to cast votes but also to the way in which votes are aggregated
(1) ( move from individual to group rights
iii) Holding:

(1) Court rejects narrow reading of VRA Section 5, and holds that it applies to all four cases above.  

iv) Harlan concurrence: 

(1) Rejects broad reading of Section 5.  It’s designed to march in lock-step w/ section 4, which is just about devices.  

v) Black dissent – Section 5 of VRA is unconstitutional for singling out the South.  

b) Beer retrogression principle (1976) (506)
i) Section 5 does not allow the Justice Department to reorganize whole voting systems; instead it just permits DOJ to stop jxs from making things worse.  

c) Presley v. Edowa County (were we assigned this?)

i) Each County Commissioner had power to award road contracts.  Once a black gets on the Council, then the Commission changes the rules to require majority voting.  P’s sued.  Court draws the line here.  

(1) Lani Guinier--

25) Vote Dilution – Constitutional doctrine (527-66)

a) Ways to Stop Minorities From Voting
i) Multi-member district

ii) First-past-the-post

iii) Numbered posts 

iv) Majority requirements—run-off elections

(1) Anti-single-shot

b) Set-up:

i) Allen strikes down changes to at-large elections in covered jurisdictions under Section 5 preclearance.  But in jurisdictions with pre-existing at-large schemes, this option is not available, and these schemes have to be challenged affirmatively.  

ii) The critical move is to equate vote dilution in Allen with vote dilution in Reynolds v. Sims.  This constitutionalizes the holding in Allen.  

c) Defining the Harm
i) Whitcomb v. Chavis  (1971) (White) (529)
(1) Facts:  P’s challenge multi-member district (8 senators, 15 reps) in Indianapolis, claiming district diluted the effect of the vote of blacks in the district.  With single-member district, blacks could elect 1 senator, 3 reps.  
(2) Holding:  

(a) Multi-member districts are not per se unconstitutional, but claims for vote dilution are justiciable.  

(i) Claim for invidious discrimination would be easy (529), but this case involves no evidence of discriminatory intent.  

(ii) Can’t make claim just because you lose the election—someone always loses!  And in a democracy majorities are supposed to win!

(b) Court is unwilling to constitutionalize a political theory of black representation 
(i) Competing theories:  

1. Kingmaker – swing vote matters

2. Descriptive – Identify w/ Representative – important for minority representation

3. Distribution of views across districts matters most

(c) Note evidentiary problem (530-31

(i) Can the Court entertain a case where the basis is that there are “unmet interests” in the minority community?  How would you prove the case that one area got better services?

(d) Slippery slope worry—too many groups problem 

(3) Harlan opinion:  Court’s decision is incompatible with the majoritarian strain of the reapportionment line of cases.  Court needs alternative theory or it will end up vindicating Frankfurter’s warnings about the political thicket.

(4) Douglas dissent:  In this case, racial gerrymandering has caused harm.  
(a) Test:  Substantial equality

(5) SI Comment:  There is no right to win.  Nor was there systematic exclusion here.  Democrats sometimes one.  

ii) White v. Regester (1973) (White) (538)
(1) Facts:

(a) Scene shifts from multi-party Indiana to single-party Texas, where there is still striking intent to exclude blacks.  

(2) Holding:

(a) Burden to establish racial vote dilution claims is to produce evidence that the political processes leading to election and nomination are not equally open to the group.  The claim is analyzed based on the totality of the circumstances.  
(b) Evidence:  

(i) Dallas (no blacks) – History of official racial discrimination, “place” rule required head-to-head contests, racial campaign tactics, white slating organization (Dallas Comm. for Resp. Gov’t).  

(ii) Bexar (no Mexican-Americans) – long hx of discrimination, inequality, culture barriers ( not part of the political processes

1. Note finding that needs of group are not met.  

(3) SI:  This is the last of the White Primary cases

iii) White/Zimmer factors (543)  
(1) Factors:  see notes w/ Issach comments
(a) Lack of access to slating

(b) Unresponsiveness of legislature

(c) Past discrimination that precludes 

(d) Structural:

(2) SI Commentary:

(a) Doctrinal test is terrible – vague, hard to try, and vulnerable to the take-apart move that Stewart makes in Mobile
(i) Also these tests are not focused on actual voting!

(b) SI Quote:  Court didn’t need to be doctrinally precise b/c the cases were so easy against the South

d) Rise of the Intent Requirement
i) Washington v. Davis (1976) – intent requirement in EPC law

(1) Davis calls into question the White/Zimmer factors because they’re largely about private action

ii) City of Mobile v. Bolden (1980) (Stewart) –

(1) Facts:  Alabama
(2) Holding:

(a) 15th Amendment does not guarantee that minorities will win elections

(b) Stewart’s strategy is to take the factors apart and show they’re inadequate individually (550-51)

(i) 1.  Lack of winning is not sufficient.  Blacks voted w/o hindrance.

(ii) 2.  Discrimination in employment and services ( then bring that case.

(iii) 3.  

(c) Court adopts Intent Standard
(i) Court rejects totality of the circumstances standard.  

(ii) SI Comment

1. Contrast Arlington Heights (evidentiary factors ( foreseeability) with Feeney (“not in spite of but because of” ( higher purpose standard)

2. Mobile chooses Feeney
(3) Blackmun:

(a) Calls into question the Court’s remedies ( Court has been put in position of administering institutions it’s poorly equipped to manage

(b) And he’s concerned in the voting area about the imposition of a one-size-fits-all system of local governance

(4) Marshall Dissent:

(a) Invokes fundamental right to vote under Harper (not suspect classification strand of EPC)

(5) Remand:

26) Vote Dilution – Congressional Power to respond (566-94)

a) 1982 Amendments to Section 2 of the VRA – Statutory Text
i) (a) No voting qualification or prerequisite to voting or standard, practice, or procedure shall be imposed or applied by any State or political subdivision in a manner which results in a denial or abridgement of the right of any citizen of the United States to vote on account of race or color, or in contravention of the guarantees set forth in section 1973b (f)(2) of this title, as provided in subsection (b) of this section. 

ii) (b) A violation of subsection (a) of this section is established if, based on the totality of circumstances, it is shown that the political processes leading to nomination or election in the State or political subdivision are not equally open to participation by members of a class of citizens protected by subsection (a) of this section in that its members have less opportunity than other members of the electorate to participate in the political process and to elect representatives of their choice. The extent to which members of a protected class have been elected to office in the State or political subdivision is one circumstance which may be considered: Provided, That nothing in this section establishes a right to have members of a protected class elected in numbers equal to their proportion in the population. 

b) 1982 Amendments to Section 2 of the VRA – Legislative History
i) Purpose of the Legislative Hx (Senate Rpt) is to overturn Mobile
ii) Senate Report (582)

(1) P. 573 colloquy b/w Mathias and Orrin Hatch:

(a) Mathias:  Fairness std – equal access to participate in the process

(b) Hatch:  What does that mean?  Proportional Representation?  

(c) Mathias:  Look at the results.

(d) Hatch:  What if no intent?

(e) Mathias:  [No answer]

(2) One big addition is factor 2:  the extent of racially polarized voting

(3) SI comment:  Committee Report used weasel words:  “question whether the political processes are equally open depends upon a searching practical evaluation of the past and present reality and on a functional view of the political process”

c) Note that RFRA struck down in Boerne was based on 1982 Amendments
d) Critiques
27) Vote Dilution – Legal Inquiry into voting results (595-625, 658-73)

a) Thornburg v. Gingles (1986) (Brennan) (597)
i) Facts:  Suit by black voters in North Carolina challenging legislative redistricting plan that used multimember districts that contained sufficient numbers of black citizens to form their one single-member district. 
ii) Holding (Brennan):

(1) Legislative History:

(a) Specifies factors relevant to § 2 claim (see legislative hx).  This is a functional assessment.  

(2) Gingles test for multimember districts:
(a) Three Parts:

(i) 1.  Minority group must be sufficiently large and geographically compact to constitute a majority in a single-member district

(ii) 2.  Political cohesiveness of minority
(iii) 3.  White majority votes as a bloc

1. ( Note how this departs from totality of the circumstances test written into the statute
(b) SI likes this:  .
(i) State action issue:  Liability of governmental conduct hinges on the behavior of private parties (voters!).

(c) Limits of holding (p. 599, n.12):  Does not address:

(i) Influence districts:  Minority group in multimember district incapable of establishing single-member district with 50% 
(ii) Cracking of minorities into multiple districts to dilute voting strength

(d) Racial bloc voting:

(i) Show over period of time

(ii) Evidence of bloc voting –

1. Causation irrelevant:  Brennan (plurality) holds that reasons for bloc voting have no relevance to question of whether blacks have less opportunity to elect their preferred representatives.  
a. Note also that disaggregating for voter’s economic status would miss the fact that racism has caused black poverty.  
2. Candidate Race:  

a. Brennan:  Candidate’s race irrelevant to § 2.  

b. White—must have black candidate.  He likes Whitcomb v. Chavis and is concerned about correlation b/w race and party.  
i. Response:  This is incredibly essentializing.  

(e) Black Candidates’ Success
(i) A few successes does not negate a § 2 claim.  

(ii) However, persistent proportional representation in House District is inconsistent w/ § 2 claim.  
iii) O’Connor concurring in the judgment:
(1) The VRA has an irreconcilable tension:  Congress intended to allow vote dilution claims, but it did not intend to create a right to proportional representation.  

(2) Gives 4 different scenarios (611) based on 1000 voters (300 black) in town w/ 4 reps

(a) 1.  One majority black district w/ huge majority ( rough proportional rep

(b) 2.  Two majority black districts w/ slim majority ( more than PR, but also risk that group would lose both seats

(c) 3.  Four influence districts w/ 30% each ( no candidate of choice w/o white crossover

(d) 4.  Single at-large election for all 4 seats.  

(i) If 4 white candidates, and bloc voting ( no candidate of choice

(ii) If 8 white candidates, and uneven distribution ( possible for blacks to elect one.  

(3) O’Connor’s Test:

(a) Reject’s Court’s test, which looks to electoral success as the linchpin of vote dilution claims.   There’s no reference to the contextual Zimmer factors.  And remedy is proportional representation, which is what Congress didn’t want.  
(b) O’C Test:  Follow Whitcomb, White v. Regester, and Zimmer ( look to ability to participate in the political process (not ability to elect representatives of choice).  

(i) Look to whether alternative candidate (one more appealing, etc.) might have been able to succeed, and that this should be part of the totality of the circumstances analysis

iv) Stevens concur/dissent:

(1) Would not reverse finding of vote dilution House District 23 (where there was sustained PR, but bloc voting)
v) SI:  Likes Gingles because it puts the focus back on actual voting patterns.  
(1) Brennan basically gets it right w/ respect to multi-member districts.  But this judicial test is not adequate to deal with two new circumstances that Congress wasn’t focused on: (1) influence districts w/ less than 50% minority and (2) districting issues

(2) Re (1):  Court held in 2009 that VRA does not reach influence districts

vi) Gingles Test Issues
(1) Factor 1:

(a) LULAC case (p. 639) (5th Cir 1994)

(i) Involved question of whether blacks and Mexican-Americans could be fused into a coalition under the VRA ( Judge Higginbotham says no

1. Court will not presume commonality of interests absent strong evidence through

(b) What does it mean for a minority to be a majority in a district?

(i) 7th Circuit says Gingles requires 50% -- this is nice bright line, but arbitrary

(ii) Suppose 48% of population is black, they can win the Democratic primary, and then get cross-over.

(2) Factors 2 & 3 ( bloc voting

b) Reemergence of a “Totality of the Circumstances” Approach
i) Johnson v. DeGrandy (657) (1994) (Souter)
(1) Facts:  

(a) Fight in Miami Dade over whether the last district should be black or Cuban – Cubans had the better statistical argument
(b) Clean argument under Gingles for both groups:  each one could show capacity to form additional minority districts, and could show polarized voting

(i) You could create districts such that whites got almost NO representation

(2) Holding:

(a) Gingles established three preconditions for § 2 claim, but these factors are not sufficient.

(b) Court must ask whether the totality of circumstances show that scheme denies voters equal political opportunity.  

(i) Section 2 does not require maximum number of maj-min districts. 

1. We can’t infer “dilution from mere failure to guarantee a political feast.” 

(ii) Can look at “proportionality”—number of majority-minority districts vs. share of the population.  

1. Souter says this is not a “safe harbor” (663) because this would perpetuate the creation of districts even where such districts are no longer necessary.  

a. There are communities in which minorities are able to form inter-group coalitions, and minority voters are not immune from the obligation to pull, haul, and trade to find common political ground
b. The purpose of the VRA is to hasten the waning of racism in American politics.  
c. Could still violate w/ PR through extreme gerrymandering that yielded right results

2. Yet proportionality still seems like a safe harbor.  

(3) SI Analysis:
(a) Court is very worried about where it’s headed with proportionality, so it disclaims establishment of ‘safe harbor’

(b) No affirmative right to proportionality, and yet proportionality still seems like a safe harbor

ii) Justice Thomas in Holder v. Hall (676) ( Need to Read!
(1) He argues that as the Court set down the path in Allen (1969) of dilution analysis, it ended up on a course in which it would have to determine “how many” seats a group is entitled to (679).  Thomas suggests this rests on a nasty premise:  that a racial group has politically distinct interests.  (680).  This leads further and further down the path towards altering voting structure of single-member districts into other forms in order to achieve proportional representation.  (681).

c) Read pages 700-710 on constitutionality of Section 2
28) Race and Representation – Ensuring Minority Representation
a) 1990s saw rise in number of majority-minority districts—from 25 in 1989 to 38 in 1992

i) David Lublin—this cost Dems 11 seats they otherwise would have won (717)

ii) Operation Cluster-Fuck

(1) GOP controlled the Justice Dept after the 1990 census.  Justice department took the position that anything less than full black representation constituted retrogression
(2) Tough position for Democratic party – needed to be attentive to minority interests, but didn’t want to be a part of its own unwinding

b) Two Coherent Views:

i) Benign racial classifications are okay 

ii) All racial classifications draw strict scrutiny – conservatives

c) UJO v. Carey (1977) (718)

i) Facts:

(1) Justice Dep’t refused to preclear under § 5 because it concluded an additional majority-minority district could be created in Brooklyn.  State revised plan, creating three 70% nonwhite districts (instead of one 90% and two 50%).  

(a) To create an effective black district, the Justice Department thought that you needed 65% minority (need add’l % b/c of low turnout, lower voting age pop)

(2) To accomplish this, plan split a Hasidim community between two districts.  

(a) Hasidim could not themselves form a majority, but previously they had chance to build coalitions

ii) Holding (White):
(1) Treats Hasidim as white, and concludes that there was no fencing out of whites, because they maintain strong representation in the state legislature.  
(2) Purposeful racial classification does not trigger strict scrutiny because 

iii) Brennan concurrence:

(1) Hasidim may have been chosen to be filler people b/c they were themselves disfavored.  

iv) SI Thoughts:

(1) Hasidim are classic discrete and insular minority and they’re filler people.

(2) Filler people problem:

(a) We need another 35% of people to serve as the permanent loser.  And they aren’t going to be happy about that.  How do we choose these people?

(b) Maybe the answer is that we just have to live with this cost

(c) Or maybe we can see this as a transitory historical solution designed to solve the egregious problems of black underrepresentation

d) Shaw v. Reno (Shaw I) (1993) (O’Connor) (724) – Get notes from April 7
i) Facts:
(1) NC’s first 1990 redistricting plan contained one majority-black district in a state with a population that is 20% black.  AG objected under § 5.  The legislature added another majority-minority district, which was described as “snake-like . . . gobbling black neighborhoods.”  

ii) Holding (O’Connor)

(1) Appearances matter in reapportionment.  

(a) Districting that is explainable only on the basis of race requires “careful scrutiny” under the EPC.  Gomillion.  

(b) To determine liability, look to whether state disregarded traditional districting principles “such as compactness, contiguity, and respect for political subdivisions.”  

(i) These are objective factors that can defeat racial gerrymander claim—they are not constitutionally required.  

(ii) Subconstitutional factors
(c) Racial districting bears uncomfortable resemblance to apartheid and sends pernicious message to legislators that they only represent members of one race.
(2) Does not express view as to whether intentional creation of majority-minority district creates EPC claim.

(3) Rev’d grant of Motion to Dismiss. 

iii) White Dissent:
iv) Stevens Dissent:

v) Pildes on “Expressive Harm” (734)

(1) Expressive harm is one that results from the ideas or attitudes expressed through a governmental action, rather than from its material consequences.  
(2) Shaw rests on the principle that when the state uses race in a way that subordinates all other values, the state has impermissibly endorsed too dominant a role for race.  The constitutional harm is the endorsement itself.  

e) Shaw line of cases
i) Shaw is like Baker:  It created new EPC claim, but didn’t clarify the standard to use.  
ii) Shaw II (Rehnquist) (733) – 

(1) NC district did violate the Constitution

(2) District is not narrowly tailored to comply w/ Sec. 2 or 5.  

(3) Sec. 5 – First plan was ameliorative, b/c it created one majority-minority district; Section 5 just requires nonretrogression

(4) Sec. 2 – Gingles factor 1 requires “geographically compact” minority population, so claim fails.  

iii) Miller (p. 740) is the only major case in this line not written by O’Connor.  Note that Kennedy says that appearances are only one evidentiary factor indicating race was being used.  He cares whether race is “the predominate factor.”  
(1) O’Connor (p. 741) joins opinion and also concurs – and her concurrence also rejects the majority.  She joins only on the understanding that Kennedy’s rule will only apply to a few districts where the appearances are bizarre.  
iv) Other issues:

(1) Standing 

v) Bush v. Vera (742)—addresses compelling state interest inquiry
(1) Facts:

(a) Challenge to the creation of three majority-minority districts in TX. 

(2) Holding:

(a) Five justices agree that the plan was invalid, but they disagree about what triggers strict scrutiny.

(i) O’Conn, Rehnquist, Kennedy:  Race must be “predominant” factor to trigger SS.  

(ii) Thomas & Scalia:  All racial classifications draw strict scrutiny.  

(b) Section 2 compliance defense:

(i) O’Connor’s opinion announcing judgment hedges:  Assumes w/o deciding that compliance with the results test can be a compelling state interest.  
(ii) O’C separate concurrence explicitly states that § 2 compliance can be compelling state interest.  

1. Rule:  § 2 district that is reasonably compact and regular may pass strict scrutiny without having to defeat rivals in beauty contest.  

vi) Hunt v. Cromartie (1999).

(1) A jurisdiction may engage in constitutional political gerrymandering even if it so happens that the most loyal Democrats are black and the State is conscious of that fact.    

vii) Tension is over whether race can be a factor or the controlling factor.

(1) Expressive harm is the middle route, but it is operationally fuzzy:

(a) The test for “is race excessively used” is whether it looks like race is excessively used
viii) Easley v. Cromartie (2001) (Breyer) (751)

(1) Facts:

(a) North Carolina Dist 12 took four trips to Sup Ct b/w 1994 and 2001 all on the issue of whether NC legislature used race as the “predominate factor.”  

(2) Holding:

(a) Evidence supports conclusion that decision was based on politics, not race.  
(i) Fill in details on evidence

(3) Thomas dissent:

(4) SI Comment:

(a) Court’s opinion is ridiculous – of course this was about race.

(b) What’s pernicious about this opinion is the safe harbor it offers if a district can be characterized as partisan but not race-based.  

(c) Incentive structure this creates: losing party should salt the legislative record w/ references to race.  

ix) Doctrinal Resolution of Shaw
(1) Not too much emphasis race.

(2) Safe harbor if what you’ve done was for partisan reasons

f) Redistricting Problem, p. 761
g) Consociationalism
29) Race and Representation – Coalitions and Politics
a) Political Science:
i) The goal is to avoid wasting votes.  

(1) Wasted votes are votes that don’t have any impact on the outcome (e.g. lose 49 to 51, or win 99 to 1.  Both involve 49 lost votes.)  

ii) Three Strategies:

(1) Packing – lump all opponents into single district

(2) Cracking – break up an electoral majority  and render it unviable

(3) Stacking – counteract natural advantages of incumbent by putting two incumbents in the same district

b) Note distinction between Section 2 and Section 5 for strategies:

i) Section 2:  

(1) New Jersey after 2000:

(a) Three districts were packed w/ blacks and minorities.  One had small black minority.  

(b) After 2000, Dems unpack the majority-minority districts to create 4 Dem districts, but only 2 minority-maj districts.

(c) Republicans claim this is vote dilution.  Page v. Bartels.  

(d) Court finds two things:

(i) 1.  This plan is overwhelmingly supported by minority legislators in NJ assembly

(ii) 2.  Expert testimony is that minority would win in these districts or minority preferred candidate would win.  

(e) Court rules that this is a permissible plan under Section 2 of VRA.  (Note that this would be per se violation of VRA under DOJ def’n.)

ii) Section 5:

(1) Non-retrogression principle calls into question whether Dems can unpack majority-minority districts to achieve party dominance ( GA v. Ashcroft
c) Substantive and Descriptive Representation

i) Georgia v. Ashcroft (2003) (O’Connor) (p. 766)—Section 5
(1) Facts:
(a) Dems cut an internal deal (w/ support of John Lewis) – in exchange for unpacking black districts and creating influence districts, black leaders got committee chairs.  
(b) DOJ objects that this is retrogression.  3 judge agrees, saying that the point of the VRA is to equalize results.   Plan’s reliance on influence districts is too risky.

(2) Holding (O’Connor):
(a) Sec. 5 vs. Sec. 2:

(i) GA argues that the plan should be precleared if it would satisfy § 2 of the VRA.  O’Connor refuses to equate a § 2 vote dilution inquiry w/ § 5.  GA must prove that the plan is nonretrogressive, not that it is nondilutive.  

(b) Retrogression:
(i) Retrogression requires a statewide inquiry—diminution of effective exercise of franchise in one part of state can be compensated in another.  

(ii) Retrogression requires a totality of circumstances inquiry:  

1. State has discretion to choose between descriptive and substantive representation
2. Retrogression Factor 1:  Ability of minority group to elect candidate of choice is important, but not dispositive, factor.  

a. A state may choose to create a certain number of “safe” districts or it may choose a greater number of districts in which it is likely that minority voters will be able to elect candidates of their choice.
b. Rationale:  Minority voters not immune from obligation to pull, haul and trade to find common political ground.  This is key part of statute meant to hasten the waning of racism in US.  DeGrandy.    

3. Retrogression Factor 2:  Extent to which new plan changes the minority group’s opportunity to participate in political process.  
a. Court may look to whether plan adds or subtracts influence districts.  

i. In considering weight, court should analyze likelihood candidate will take minority’s interests into account.  

b. Court may also look to the comparative position of legislative leadership, influence and power for representatives of maj-min districts

4. Retrogression Factor 3:  It’s significant, but not dispositive, whether representatives from majority-minority districts support the new plan.  

5. The “ability of a minority group to elect a candidate of choice remains an integral feature of any § 5 analysis.”  

(iii) GA likely met its burden of showing nonretrogression—remands to trial court to weigh facts
1. GA’s goal was to unpack minorities from a few districts to increase blacks’ effective exercise of the franchise in more districts.  
2. Districts w/ black population over 20% consist almost entirely of districts that have more than 50% Democratic voters overall

3. Testimony of John Lewis—no personal stake 
(iv) Purpose of VRA is to foster our transformation to a society that is no longer fixated on race—see Shaw v. Reno.  

(3) Kennedy Concurrence:

(a) Race was a predominant factor in GA’s line-drawing.  This would doom plan under § 2 or EPC, but not under § 5.  This discordance should be addressed in a future case—it makes no sense to allow the DOJ to ratify  unconstitutional conduct to comply w/ a statute.  

(4) Dissent (Souter) 

(a) Shift from supermajority districts to coalition districts is not necessarily retrogression.  However, State bears evidentiary burden of proving that white voters will reliably vote along with the minority.  

(b) Majority’s rule leaves § 5 diminished and unadminstrable.  

(i)  Nonretrogression means that minority voters must not have less chance to elect their preferred candidates.  “Influence” must mean an opportunity to exercise power effectively—but instead Court says politicians’ willingness to consider minority interests is influence.  
(ii) Adminstrability:  
1. How does one put a value on influence that falls short of decisive influence through coalition?  

2. Congress couldn’t have intended to allow § 5 preclearance to turn on distinction b/w one minority district w/ a House Speaker and several w/ ordinary members.   And if so, how do you value this?
(iii) Danger of diluting minority voting strength in guise of obtaining party advantage.  

(iv) Statistics:

1. Souter suggests that under Court’s rule there could be influence districts in which minorities don’t have a majority of Democratic party voters ( this would mean that they have no effective control.
(5) SI:  

(a) Cf.  Muller v. Oregon – special protections for women in workplace.  Debate is whether the pedestal would prove to be a cage.  Fast forward to 2000s, blacks now encumbered – they can’t wheel and deal.  

ii) 2006 Amendments:  Georgia v. Ashcroft-fix (512)
(1) Applies to any voting practice that “has the purpose of or will have the effect of diminishing the ability of any citizens of the United States on account of race or color . . . to elect their preferred candidates of choice.”

d) Concerns about Racial Essentialism
i) LULAC v. Perry (2006) (790)
(1) P’s challenge TX redistricting under § 2 of the VRA and the EPC.  

(2) Hispanic districts:

(a) Facts:  

(i) GOP Rep. Bonilla’s district 23 was about to become majority-Hispanic, and he was losing Hispanic support.  100,000 Hispanics are shifted out of his district into neighbor.  

(ii) To avoid retrogression, state then creates new Dist 25 that stretches north-south, with 77% of pop at two ends.  Dist 25 is 55% Latino.

(b) Problem:

(i) TX meets proportionality for majority-minority districts (DeGrandy safe harbor for § 2)
(ii) No diminishment of Majority-Minority districts (Beer safe harbor for Sec 5)

(c) Holding (Kennedy):  
(i) Gingles analysis of § 2 claim w/ respect to District 23:

1. Second and third prongs met

2. First is the issue –

a. Redistricting prevented immediate success of emergent Latino majority ( this qualifies as a denial of opportunity.  Therefore Gingles 1 is met.  

3. Offsetting:  

a. State does not have an obligation to maximize representation.  When racial groups in two different areas both have a § 2 right, state may use one to compensate for the absence of the other.  

b. Creating opportunity district for those without a § 2 right is no excuse for failure to provide opportunity district to those with a § 2 right.  

i. There is no § 2 right to a district that is not reasonably compact.  

c. Compactness standard:  

i. Under § 2, the compactness inquiry refers to the compactness of the minority population because the concern is vote dilution.

ii. Contrast EPC:  Compactness focuses on contours of district lines to determine whether race was the predominant factor in drawing those lines.  
iii. When the only commonality in the new district is race, the State cannot make this a remedy for a § 2 violation elsewhere.
d. Compactness analysis:
i. Fails compactness b/c of (1) enormous geographical distance separating communities and (2) disparate needs and interests of the populations.  

4. Totality of the circumstances
a. The role of proportionality analysis is not to permit tradeoffs.  

b. The state is the relevant unit of analysis:  Latinos are 22% of population, but 16% of districts.  

c. State took away opportunity district ( fail.  

d. Incumbency protection – no legit interest in protecting incumbent from his unpopularity with voters.  Only legit interest is to keep constituency intact.  

e. SI thinks K’s compactness/homogeneity view messes up the VRA doctrine

(d) Roberts dissent:

(i) Section 2 plaintiff must show an apportionment that would be better for minority voters.  

(ii) Rejects K’s racial essentialism analysis:  District 25 is not based on prohibited assumptions.  It’s based on fact that Latino candidate of choice prevailed in all elections.  

(iii) Rejects K’s examination of District 23 manipulation “in isolation.”  You can’t vest individual rights at the aggregate level.
(iv) It’s not the Court’s role to make judgments about “which mixes of minority voters” should count for purposes of forming a majority—
(e) Scalia dissent:

(i) Rejects statutory analysis and proceeds to the EPC analysis.  

(ii) Legislative motivation with respect to District 23 was political

1. A jurisdiction may engage in constitutional political gerrymandering even if it so happens that the most loyal Democrats are black and the State is conscious of that fact.  Hunt v. Cromartie (1999).  

(iii) Legislative motive for District 25 – 

1. Anytime state deliberately creates majority-minority district, race is predominant motive.  This triggers strict scrutiny.  District survives because Scalia recognizes that compliance with Section 5 is a compelling state interest.  

(3) Martin Frost district:

(a) Blacks 26% in district, whites 50%, Latinos 21%.  District had elected liberal Dem Martin Frost since 1978.  GOP plan cracked the district.  
(b) Kennedy holding:  

(i) K assumes that it’s possible to state a § 2 claim for a racial group that makes up less than 50% of the population.  

1. Note that Court later rejects this possibility in the 2009 case Bartlett v. Strickland.  

(ii) Nonetheless, there must still be a showing that the minority group can elect its candidate of choice

1. Failure b/c mere influence in the district is insufficient.  

2. Section 5’s test is different, as Ashcroft recognized.  Presence of influence districts is relevant to minorities’ role in the electoral process under Section 5.  
(c) Souter dissent:
(i)   Gingles 1 can be satisfied by showing that minority voters constitute a majority of those voting in the primary of the dominant party.  
(ii) The fact that Frost was white is irrelevant—under Section 2 it’s the choice of the group, not the race of the candidate, that matters.  

30) Partisan Gerrymandering—Partisan Vote Dilution
a) Basic Concepts:

i) Partisan Gerrymander-- one group in power trying to screw over another not in power

ii) Bipartisan Gerrymander-- Harm that happens when there is a lack of contestability in democratic elections

(1) Recall slide show on less competitive House races from 2000 to 2002.  

iii) Doctrinal Box Matters
(1) Discrimination model looks to adverse impact on individuals.  So there needs to be an individual rights holder.  In gerrymander, there’s no individual rights-bearer who has been harmed.  

b) Incomplete Protection of OPOV and the Emergence of Vote Dilution Claims
i) Gaffney v. Cummings (1973) (White) (822)

(1) Court finds no OPOV violation in CT bipartisan gerrymander.  

(2) Court also finds that bipartisan gerrymander does not violate 14A
(a) Political considerations are inseparable from districting.  

(3) SI:  Doctrinal Box Matters
(a) Discrimination model looks to adverse impact on individuals.  So there needs to be an individual rights holder.  

(b) In bipartisan gerrymander, there’s no individual rights-bearer who has been harmed

(i) There’s an abstract harm to the population at large b/c of lack of competitiveness—but this is generalized and abstract, so no standing.

1. Court doesn’t explain why we have elections at all.  

(ii) There’s no harm to the parties (contrast partisan gerrymander)

ii) Karcher v. Daggett (1983) (824) – Stevens process theory
(1) Majority ruled that plan violated OPOV.  

(2) Stevens concurrence re gerrymandering:

(a) Test for political gerrymandering:  
(i) 1.  Whether the plan has an adverse impact on a particular group 

a. Group must be politically salient w/ ascertainable geographical distribution.  

(ii) 2.  Whether the plan has objective indicia of irregularity

a. Shape of the district can be prima facie evidence.  

(iii) 3.  Whether the State is able to produce convincing evidence that the plan serves neutral, legitimate interests of the community as a whole.  

c) Equal Protection Constraints on Political Gerrymanders
i) Davis v. Bandemer (1986) (830)

(1) Holding:

(a) Partisan gerrymandering claims justiciable as potential EPC violations.

(b) White Plurality

(i) Vague Standard:

1. “consistent degradation of your role in the political process”

2. “evidence of continued frustration of the will of the majority or effective denial to a minority of voters of a fair chance to influence the political process.”  

(ii) Held that evidence was not sufficient to meet std.  

(c) O’Connor:  Non-justiciable

(d) Powell: EPC violation citing Stevens’ test in Karcher
ii) Aftermath of Davis v. Bandemer:

(1) Courts struggled to make sense of Bandemer, but workable standards didn’t emerge.  Lots of litigation w/o redress.  

(2) Badham v. Eu (Cal. 1989) (834)

(a) CA Gerrymander:  GOP gets 50% of vote, 40% of cong seats in 1984.  

(b) No evidence that CA GOP is “shut out” of the “political process as a whole” ( no interference w/ GOP organizing/voting/speech, etc.  

(i) this was required in Bandemer, so claim fails.  

31) Partisan Gerrymandering—Gearing up for 2010
a) Lower courts remain unreceptive to Bandemer claims after 2000 redistricting

i) Michigan GOP’s 2000 Gerrymander – really egregious—cracked and packed.  

b) Vieth v. Jubelirer (2004)
i) Facts:  Pennsylvania partisan gerrymander.  
ii) Scalia plurality:

(1) Constitutional text:

(a) Framers recognized gerrymandering was a longstanding problem. 

(b) Constitution gives Congress remedial power to “make or alter” districts drawn by states.
(i) SI Comment:  This raises the problem of what to do when the constitutional fix is insufficient.  
1. Madison did not recognize that political parties would serve as intermediary.  It was Tom Delay, a member of Congress, who directly orchestrated the PA gerrymander.  

(2) Political Question Doctrine:

(a) Scalia does not make the jurisdictional argument, even though there’s a textual commitment to a coordinate branch.

(b) Prudential PQD:  

(i) We need clear lines – “judicial action must be governed by standard, by rule.”

(ii) Such standards are just not available in the partisan gerrymander context.  

1. 18 years of judicial effort w/ nothing to show.  

iii) Kennedy concurrence in judgment: (856) – leaves open possibility of finding a workable rule
iv) Stevens dissent (859) – Proceduralism
(1) Purpose to discriminate on the basis of politics is not lawful.  

(2) Expressive harm of partisan gerrymander:  Officeholder is not beholden to constituency.  

(3) Same standard should apply to claims of political and racial gerrymandering.

(4) Test (from Karcher):

(a) To establish prima facia partisan gerrymander:

(i) You have to show that you’re an identifiable group

(ii) That you were significantly disadvantaged
(iii) And that weird things went on (e.g. closed room, other plans not chosen)

(b) The purpose of initial showing is to shift the burden to the state to justify its conduct

(i) Compare this to antitrust.  
v) Souter dissent (863)

(1) Prima facie case – concentrate on suspect characteristics of indiv districts

(2) Five part test:

(a) 1.  Cohesive political group

(b) 2.  No heed to traditional districting principles (

(c) 3.  

vi) Breyer dissent 
1

