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Statutory Interpretation

Interpretive Hierarchy

· Also think about the model and method of interpretation

· First, is text clear? Tools for this

· Brief order

· Presume ordinary meaning for undefined words. Nix/Park ‘N Fly
· Generally follow terms of Art. Morisette. 

· But can override this, see Moskal
· Consider the statute’s audience
· Eg. regulated parties, public, those who will read it (lawyers, esp. lawyers for the regulated parties)

· But audience isn’t always obvious:

· To deal with this in part, court has adopted the starting presumption that “the ordinary meaning of [the statutory] language expresses the legislative purpose.” Park ‘N Fly (Scotus 1985)

· Ordinary meaning

· ““A fundamental canon of statutory construction is that, unless otherwise defined, words will be interpreted as taking their ordinary, contemporary, common meaning. Therefore, we look to the ordinary meaning of the term ‘bribery’ at the time Congress enacted the statute in 1961.”  Perrin v. U.S.(Scotus 1979)
· Dictionary or colloquial

· Nix (The Tomato as vegetable case)

· Court picks colloquial meaning.

· Indicates no special trade or commercial meaning so have to look at a second best meaning

· Smith (The Drug for Guns Swap Case)

· Court uses dictionary meaning

· Relies on hypotheticals about various words for reasoning, eg. would we say X used a cane if X hits Y with a cane 

· MCI
· Example of plain meaning rule: “[w]here the language is plain and admits of no more than one meaning, the duty of interpretation does not arise.” Caminetti v. United States (Supreme Court, 1917)

· Thomas’ dissent in Gustafson (The Secondary Securities case) The canon that “we construe a statutory term in accordance with its ordinary or natural meaning” applies only “in the absence of [a statutory] definition” FDIC v. Meyer (Scotus 1994)

· More of Thomas’s dissent:

· “The starting point in every case involving construction of a statute is the language itself.”

· Eg. look to statutory definitions first. 

· Of course, majority doesn’t do this in Gustafson, uses, in part, a substantive provision to interpret the definitional clause. 

· Grammar and Syntax/Punctuation

· Specialized meaning

· Legal terms of art

· “Where a federal criminal statute uses a common-law term of established meaning without otherwise defining it, the general practice is to give that term its common-law meaning” United States v. Turley (1957)

· Moskal (The Odometer Fraud Case) picks ordinary meaning of the legal term of art because


· Wasn’t an established meaning but rather divergent views in American courts

· General purpose can prevail over this rule ,(though LH has since been demoted)

· Also see this in Casey, which looked at case law pre enactment of the statute about what expert fees included

· Trade or Commercial meaning

· Nix (The Tomato as Vegetable Case) indicates a preference for using trade/commercial meaning but didn’t have one for vegetable/fruit.

· Structural inference—how the words in the statute fit with other words in the statute

· Try to draw meaning based on one part’s relationship to others

· Examples

· Sentence structure—grammer/punctuation

· Other provisions—relationships with other parts of the same statute, seeking coherence in semantics or purpose. Marshall (LSD), Williamson (nicotine)

· Other statutes—same idea. Casey (expert fees), Williamson (nicotine). 
· Eg. Majority opinion (Easterbrook) in Marshall (The LSD Case)

· Provision at issue: does “10 grams or more of a mixture or substance containing a detectable amount of LSD” include the weight of the carrier medium (blotter paper here)

· Contrast with another provision: “100 grams or more of PCP or 1 kilogram or more of a mixture or substance containing a detectable amount of PCP)

· Thus “mixture or substance” can’t mean amount of the  pure drug

· Otherwise either give inconsistent meaning to mixture and substance or remove meaning from one of the forks of the PCP provision

· Semantic Canons (courts seem to treat these as top tier, even textualists use these)

· Court has a well established presumption that “Congress legislates with knowledge of [the Court’s] basic rules of statutory construction.” McNary v. Haitian Refugee Ctr. (Scotus 1991)

· Specific Over General
· Statute titles in Holy Trinity (The Christian Nation Case)

· If there is a more specific clause that overlaps with a vague or broader one, then the specific one should control.

· More specific based on some metric, so have to pick more specific on what metric

· Eg. in Williamson (Tobacco)

· Court looks to those statutes are more specific to tobacco to determine FDA’s authority

· Rather than statutes that are more specific to the FDA’s authority

· In Benzene case, the plurality overcomes the presumption, uses the general definition rather the specific toxins provision.
· Consistent Use – two versions

· Presume a term has the same meaning in the same statute

· Marshall (The LSD Case)

· Gustafson v. Alloyd (The Secondary Securities Sales Case)

· “Identical words used in different parts of the same act are intended to have the same meaning.”

· Dissent: “A characterization fitting in certain contexts may be unsuitable in others.” Quoting NationsBank of NC (Scotus 1995).

· Presume a term has the same meaning in other statutes on the same subject, Casey (The Expert Fees Case)

· When two statutes use similar language, it is generally appropriate to read that as “a strong indication that [they] should be interpreted pari passu [side by side]” Northcross v. Board of Ed. Of Memphis (Scotus 1973)

· This so called in pari materia (on the same subject category) must yield to contrary indicia of legislative intent or meaning, see General Dynamics (Scotus 2004).

· So General Dyanmmics is an example of overcoming the presumption

· But the principle can also be used to ascertain the clear meaning of the text. See Casey (attorney’s fees)
· Expressio Unius Est Exclusion Alterius (the expression of one thing implies the exclusion of others)

· Silvers (The Copyright Claims Assignee Case)

· “The doctrine of expression unius est exclusion alterius as applied to statutory interpretation creates a presumption that when a statute designates certain persons, things, or manners of operation, all omissions should be understood as exclusions.”
· “The canon expressio unius est exclusion alterius does not apply to every statutory listing or grouping, it has force only when the items expressed are members of an associated group or series, justifying the inference that items not mentioned were excluded by deliberate choice, not inadvertence.” Barnhart v. Peabody Coal (Scotus 2003)

· Strength: Presumption subject to context, can be overcome. 

· Noscitur a sociis (it is known by its associates)

· Gustafson v. Alloyd (The Secondary Securities Sales Case)

· Word is known by the company it keeps, goal here is to avoid ascribing to one word a meaning so broad that it is inconsistent with its accompanying words, thus giving unintended breadth to the Acts of Congress.

· Jarecki v. G.D. Searle (Scotus 1961) interpreted statutory provision that exempted “abnormal income” from a special excess profits tax. Statute defined “abnormal income” as including income “resulting from exploration, discovery, or prospecting, or any combination of the foregoing.” Held that discovery didn’t include invention of new drugs or new type of camera since by nosciutr a sociis discovery means discovery of mineral resources.
· Ejusdem Generis (of the same kind, for residuals/catchalls)
· “Vehicles” meaning land vehicles in McBoyle (The Stolen Airplane Case)
· Doesn’t tell you what the pattern is, need to go beyond Ejusdem to identify the pattern, eg. LH/other canons/purpose/consistent use

· Eg. To rule out vehicles meaning even-wheeled vehicles

· Against Surplusage – two different ideas

· Presume no superfluous or redundant language

· Presume no superfluous words

· Try to give every word some meaning

· Majority uses it in Gustafson (The Secondary Securities Sales Case)

· A broad reading for “communication” would cover all listed items

· A narrow reading of this is that rending terms duplicative isn’t much of a problem but courts should try hard not to render a substantive provision entirely superfluous. Eg. Ransom v. FIA Card Services (Scotus 2011, Scalia’s dissent): “The canon against superfluity is not a canon against verbosity. When a thought could have been expressed more concisely, one does not always have to cast about for some additional meaning to the word or phrase that could have been dispensed with.”

· Presume no redundant words

· Try not to give some words the same meaning

· A court should “give effect, if possible, to every clause and word of a statute.” United States v. Menasche (Scotus 1955)

· In Moskal (Odometer Fraud), the dissent shows undisputed redundancy

· Rule of last antecedent
· Referential and qualifying words and phrases, where no contrary intention appears, refer solely to the last antecedent.

· This is just a presumption.

· Court seems to ignore this in United States v. Bass (The Firearms in Commerce Case)

· English common law canon
· Frequently used canon of interpretation holds that when the Constitution borrows technical concepts (like the executive power) familiar to the English system, it is reasonable to assume that the founders—who began life as English subjects—would have understood those concepts in their common law sense. 
· Given manner to exercise power is presumed to be exclusive
· Deeply rooted canon of interpretation holds that when a legal document (such as the Constitution) carefully delimits the manner in which a given power is to be exercised, interpreters should presume that the specified manner is exclusive.

· (Eg. Notes after Chadha)
· Substantive Canons
· Examples: Canons to avoid conflicts with foreign governments or international law

· And implicit canons (courts seem to use without formally identifying it as a canon)

· Anti-messiness canon, under which Supreme Court avoids statutory constructions that require messy factual determinations by implementing courts in favor of ones that are relatively simple to implement

· Nondelegation canon (implicit, tier unclear)

· Canon seems to be pretty strong
· Plurality’s reading seems less plausible than dissent’s because it uses the general language instead of the more specific language.

· Plurality uses a creative interpretation of the statute when there might not even be a constitutional problem to begin with.

· This makes the language more specific. 

· But the whole point of the nondelegation doctrine was to make Congress be more specific in the first place.

· So it looks very questionable.

· “In the absence of a clear mandate in the Act, it is unreasonably to assume that Congress intended to give the Secretary the unprecedented power over American industry that would result from the Government’s [interpretation].” Benzene Case

· The Government’s interpretation (that neither 3(8) nor 6b5 requires that the risk from a toxic substance be quantified sufficiently to enable the Secretary to characterize it as significant in an understandable way), the statute would make such a sweeting delegation of legislative power that it might be unconstitutional under Schechter.

· “A construction of a statute that avoids this kind of open-ended grant should certainly be favored.”
· Policy:
· Might be easier for judges to interpret statutes (in line with this canon of reading, when possible, statutes to avoid potentially unconstitutional delegations of legislative power) than to draw principled lines between permissible and excessive delegation. 

· But raises many of the same issues as the constitutional avoidance canon does more generally

· Esp. that courts will fail to respect Congressional decisions on the basis of vaguely specified constitutional concerns.

· Does it really serve the crucial interest of the nondelegation doctrine (ensuring legislative responsibility for policy outcomes) if the judiciary rewrites the statute to narrow its scope to an acceptable range and to supply an intelligible principle?
· Narrow construction of tax statutes
· Unclear if this is top tier.

· Court has long applied a presumption that “in case of doubt [tax statutes] are construed most strongly against the government, and in favor of the citizen.” Gould v. Gould (Scotus 1917)

· Justification seems to be normative rather than based on Congressional intent
· Constitutional Avoidance (?)

· Marbury v. Madison (Scotus 1803) recognized that the court has power to rule on the constitutionality of legislation

· Strong presumption in favor of upholding statutes as constitutional. US Dept of Labor v. Triplett (Scotus 1990)

· Sequence rule: Prioritize dispositive non-constitutional issues (where there is also a dispositive constitutional issue)

· “The Court will not pass upon a constitutional question although properly presented by the record, if there is also present some other ground upon which the case may be disposed of…Thus if a case can be decided on either of two grounds, one involving a constitutional question, the other a question of statutory construction or general law, the Court will decide only the latter.” Ashwander v. TVA (Scotus 1936, Brandeis’ concurrence)

· Canon (3 versions: classical, modern Brandeis, modern Catholic Bishop majority, plus dissent’s version)

· Classical: if fairly possible, avoid meaning that is unconstitutional

· Only applies when the interpretation is actually unconstitutional.

· So then interpret the statute to avoid the constitutional problem if possible.

· Thus requires reaching the constitutional issue on the merits, but avoids striking down the statute as unconstitutional

· Might be unimportant.

· Modern: if fairly possible, avoid meaning raising a serious doubt

· “When the validity of an act of the Congress is drawn in question, and even if a serious doubt of constitutionality is raised, it is a cardinal principle that this Court will first ascertain whether a construction of the statute is fairly possible by which the question may be avoided.” Ashwander v. TVA (Scotus 1936, Brandeis’ concurrence)

· So don’t have to resolve the constitutional issue on the merits

· Controversial
· NLRB v. Catholic Bishop of Chiacgo (Scotus 1979) (The Church School Unionization Case)
· Test: (outlier, stronger than other cases)

· “There is no clear expression of an affirmative intention of Congress that teachers in church-operated schools should be covered by the Act. Admittedly, Congress defined the Board's jurisdiction in very broad terms; we must therefore examine the legislative history of the Act to determine whether Congress contemplated that the grant of jurisdiction would include teachers in such schools.”
· Dissent’s version: Whether a construction of the statute is “fairly possible” by which the question may be avoided
· Thinks the majority’s interpretation isn’t “fairly possible”
· But many recent cases have used a weaker version, possibly because LH is less available

· So this case is a strong version, but the Brandeis formulation from Ashwander might better reflect modern usage
· Strength - Strong
· Majority gives it a lot of weight

· Dissent wants a weaker test, “fairly possible”

· Demotion of LH makes it harder to rebut the canon
· Tier – Both Majority and dissent put it high in hierarchy

· Majority starts with it

· And now LH is less available for rebuttal

· Presumption against preemption (?), used as top tier in Rice (The Grain Warehouse Case) and Cipollone (The Cigarette Warning Case)

· Express preemption

· Implied preemption: conflict, obstacle, field
· Canon: presume no preemption and demand clear evidence of intent to preempt, at least within state’s traditional police powers
· Rice: This is a traditionally state field, so assume “that the historic police powers of the state were not to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress.”
· Cipollone
· Express preemption kills implied preemption – don’t look for implied preemption if there is an express preemption provision

· Presumption against preemption applies to the express preemption provision; use it to narrowly interpret any ambiguous parts of the express provision. 

· A Federalism Canon
· Unclear where this one falls in the interpretive hierarchy and what it’s strength is.

· Just a quick reference to it in United States v. Bass (The Firearms in Commerce Case):

· “unless Congress conveys its purpose clearly, it will not be deemed to have significantly changed the federal-state balance.”

· “We will not be quick to assume that Congress has meant to effect a significant change in the sensitive relation between federal and state criminal jurisdiction.”

· Presumption against Retroactivity, 

· Test: “The Court must ask whether the new provision attaches new legal consequences to events completed before its enactment.”

· Look first if Congress has expressly prescribed statutes’ proper reach

· Then if it would have retroactive effect.

· If it would, the presumption is it does not govern absent clear congressional intent favoring such a result.

· “Absent a clear statement of that intent, we do not give retroactive effect to statutes burdening private interests.” Johnson v. United States (Scotus 2000)
· Landgraf (The Damages Case)

· Makes it seem like it’s top tier
· Doesn’t seem like general purpose/LH can be used to rebut the presumption.
· If text is unclear, can look elsewhere

· Purpose
· Critics argue statutes often lack a single public purpose that can or should be pursued by judges.
· Casey (The Expert Fees Case): Best evidence of purpose is the text, when text is unambiguous don’t allow looking at purpose to expand or contract text

· General Dynamics (2004) (age discrimination) (relying on purpose to choose a narrow meaning) and Abramski (2014) (straw purchaser) (same for a broad meaning)
· General Dynamics (The Age Discrimination Case): look to purpose only if the text is unclear.

· Example of purposivists trying to show the interpretation fits within the semantic boundaries of the text rather than just saying spirit trumps letter.

· Sources of purpose the court looks at
· Congress commissioned a report by Sec of Labor 

· ADEA statement of purpose and findings

· Committee hearings

· Floor debate

· Social history

· “The function of the courts” in cases of statutory interpretation “is to construe the language so as to give effect to the intent of Congress.” United States v. American Trucking Ass’ns (Supreme Court 1940)

· Depart from plain or literal meaning if the result would be “unreasonable” with unreasonable meaning “plainly at variance with the policy of the legislation as a whole” United States v. American Trucking Ass’ns (Supreme Court 1940)

· Church of the Holy Trinity v. United States (Scotus 1892)

· Unreasonable to think Congress intended the result a literal reading requires; spirit trumps text.
· Hart & Sacks, The Legal Process (1958) (assign a purpose to the statute, assuming legislators were “reasonable persons pursuing reasonable purposes reasonably.”)

· “The reach of a statute often exceeds the precise evil to be eliminated.” Brogan v. United States (Scotus 1998). “It is not, and cannot be, our practice to restrict eh unqualified language of a statute to the particular evil that Congress was trying to remedy.”

· Legislative History
· Chadha doesn’t invalidate the delegation defense of LH, see below.
· Modern usage
· Court cites LH much less today than it did in the 1980s.

· Rules from Exxon Mobil v. Allapattah 

· Can look to LH only if the statute is ambiguous, can’t use LH to create ambiguity or overcome clear meaning of the text

· And treat LH skeptically regardless

· But LH might survive as evidence of mischief and terms of art (eg. Continental, Trucking Pension)

· Strong textualist might say using LH for either is unconstitutional

· But many textualists might be willing to use LH to help confirm things textualists would look at anyway like mischief and terms of art.

· Judges looking to legislation history tried to find constraints on judicial discretion, based on the collective intent of Congress and respect for the choices Congress makes about delegation (eg. to committees)

· Critics say LH is not enacted and express skepticism about clarity/bias, reliability, and circumvention of A1 S7.

· And that no such thing as collective intent

· Strong, but doesn’t answer the delegation argument

· Weighting of types of LH
· Committee reports – most weight

· Sponsor/floor manager statements – nearly as weighty as committee reports

· Other member statements – little weight

· Hearing testimony – little weight

· Amendment history – variable

· Ratification at T2 – some weight

· Acquiescence at T2 – less weight

· Statements after enactment

· Don’t count. Continental Can (The Trucking Pension Case)

· Old rule

· Legislative history could be used “however clear the words may appear” Train (The Radioactive Materials Case)
· Rule of Lenity
· See in McBoyle kind of
· And see lenity not being applied in Moskal (odometer fraud) and Smith (Gun Drugs Swap)
· Lenity is dispositive, but only kicks in if the statute is ambiguous after exhausting other means of interpretation.
· United States v. Bass (The Firearms in Commerce Case)
· Rule of Lenity: “Ambiguity concerning the ambit of criminal statutes should be resolved in favor of lenity.”
· “When choice has to be made between two readings of what conduct Congress has made a crime, it is appropriate, before we choose the harsher alternative, to require that Congress should have spoken in language that is clear and definite.”

· Rule of lenity only applies if ambiguity remains “after engaging in traditional methods of statutory interpretation” Kasten v. Saint-Gobain Performance (Scotus 2011).
· Rule of lenity “cannot dictate an implausible interpretation of a statute, nor one at odds with the generally accepted contemporary meaning of a term.” Taylor v. United States (Scotus 1990). 
· Other tools, less clear where they fit

· These are used by textualists too, but most easily justified from a purposivist view

· Scrivener’s error
· In Amalgamated Transit (The Less is More Case), court looks to LH even though text is clear, finds a scrivener’s error.

· While in Spivey, court says don’t look to LH because text is clear, applies statute as written instead of using scrivener’s error doctrine.
· Absurdity
· Don’t interpret statutes to yield absurd results.

· Avoid results that are absurd in a political sense (can’t imagine Congress reaching this policy) rather than absurd in a normative policy sense.

· Look to models for politics
· See Kirby (The Arrested Mailman case)

· See also Riggs (Murderer inheritance)

· “Drew blood in the streets” as applied to a surgeon
Interpretive Hierarchy Notes
· Some room for debate on the ordering. 

· Don’t look to one tier until you’ve exhausted resources on the lexically superior tier

· Location of avoidance/preemption/retroactivity is partly unclear because the in the cases we read the court used LH, but LH has since been demonted.

· Tiebreakers
· If you have at least 2 variables, and reserve one for a tiebreak, the chance of a die drops dramatically

· Two lexically superior variables of equal weight [-1,0,1]: 33% chance of tie

· One Lexically superior variable and one lexically inferior variable, chance of tie is 1/9.

· If the lexically inferior tie breaker always points in one direct (eg. Lenity), then there is 0% chance of tie

· Tradeoffs

· Demoting something to lexically inferior tier risks losing potentially useful information

· But decreases chance of tie

Judge’s Role – 3 models

· Models aren’t entirely discrete, some overlap
· Independent (link with textualism)
· Check and balance Congress

· Eg. Federalist 78

· Judges need to have independence (tenure+salary protection) so they can ignore other actors and act in the public good

· (Though risk of judges acting badly, being deadwood, or pushing their own policy preferences)

· Eg. Schechter 

· Court imposed its view of what the Constitution required

· Partner (link with purposivism)

· From prof: “We emphasized a junior partner version in which judges use statutes as a starting point but are in some sense able to contribute their own ideas on how best to implement the statute.”

· Not the same as partnership just being judges carrying gout legislative purpose through collaboration.

· Also in Federalist 78

· Most difficult model to show judges are following

· Collaborate with Congress to further the public good

· Eg. Dissent in Marshall (The LSD Case)

· Posner’s dissent (looks like partner, though could be a faithful agent to the Purpose if think congress wasn’t careful in drafting, or could be independent)
· Majority’s approach is an embarrassment to judges and Congress

· Irrational to base punishment on weight rather than dosage (only given reason is that drug is so light it might be costly to determine weight of LSD in carrier medium)

· Most plausible explanation is Congress didn’t realize how LSD is sold/wasn’t careful in drafting

· So work with Congress to make sure the law isn’t an embarrassment 

· Majority interpretation produces some ridiculous results

· Also compares sentences to same number of doses for different drugs

· McQuiggin v. Perkins (Scotus 2013) (The Habeas Case)
· Seems like partner model, though could say purposivist instead (brief purpose references but weak)

· Nothing in statute clearly reject’s courts position, if it did then would say independent instead of partnership

· AEDPA sets a 1-year limitation from the final judgment or “the date on which the factual predicate of the claim…could have been discovered through the exercise of due diligence”

· Petitioner clearly doesn’t meet either of those, waited too long

· Majority creates an “equitable exception” based on “actual innocence”

· Requires a clear statement to counter court’s equitable authority here

· “We will not construe a statute to displace courts’ traditional equitable authority absent the clearest command”

· Seems like a good textual argument that there’s no actual innocence exception to this provision

· Have other exceptions to this provision (expressio)
· And have actual innocence exceptions to other provisions
· And majority’s argument isn’t based on LH or normal sources of purpose, but rather that there was a preexisting doctrine and Congress legislates against that background
· This looks like a partnership model

· Dissent:

· Statute is clear—textualist argument above

· Until today, judge made exceptions were only to judge made barriers, not as a way of circumventing a statute’s categorical bar to relief

· No plausible basis for inferring that Congress intended or could have antipicated the actual innocence exception would be applied here, it’s pure judicial override of a statute

· Possible reasons to that explain the partnership approach/reasons why others cases can be distinguished
· Habeas involves liberty

· Habeas is constitutionally protected, art 1 sec 9 cl. 2

· Habeas involves procedural rules for courts, which is an area of judicial expertise

· Courts have traditionally created habeas rules without congressional direction

· Congress’s purpose or intent in the habeas statutes was to permit dynamism/judicial collorbation

· And petitioners almost always lose habeas cases on the merits anyway, so the stakes are low
· Subordinate
· Follow Congress as its faithful agent, courts are often explicit about this

· Eg. Federalist 78

· Within subordinate faithful agent model have 3 methods—textualism, purposivism, intentionalism

Methods of Statutory Interpretation

· Textualism
· Connection with independent model

· Eg. holding feet to the fire for better drafting, promoting semantic coherence between statutes, or promoting clarity of US Code

· Follow the text’s objective semantic meaning

· But need to look beyond the text to figure it out

· Prominent claims made by textualists

· Judges should respect the difficult legislative process over judicial policy making

· Respect statutory text over LH

· Arbitrary or interest group deal making often drives the legislative process

· So apparent misalignment between text and obstensible purpose might just be a product of compromise

· Political minorities have substantial power to extract concessions, so shouldn’t assume legislative compromises are always principled ones

· So legislative supremacy requires judicial respect for the often arbitrary legislative compromises
· This better respects the rights of minority stakeholders who influenced the legislation than trying to read statutes consistent with some kind of coherent purpose


· (Even if that might make the law more coherent and more just)

· Tradeoffs:

· Might disrespect what Congress wants now (since gets flipped more) 

· But might prioritize what Congress wanted when the statute was drafted

· Creates incentives for more precise drafting

· One view is that language is a product of conventions in a community, and judges consider such conventions (Eg. grammer and punctuation)

· Different communities have different conventions

· Eg some smaller communities might have specialized meanings, such as lawyer’s term of art

· What if parties disagree on the relevant convention or community

· Usually textualists will then prioritize ordinary meaning at T1 (time of enactment) over specialized meaning or meaning at T2

· Stevens is an example of prioritizing meaning at T2 (current Congress)

· In Casey (The Expert Fees Case) worries about getting flipped by Congress.

· United States v. Marshall (7th Circuit 1990) (The LSD Case)
· Controlled Substances Act sets mandatory minimums based on quantity. 

· 10 grams or more of mixture or substance containing detectable amount of LSD—10 year minimum

· For 1 gram or more of a mixture or substance containing a detectable amount of LSD—5 year min.

· Issue: Does that include the weight of a carrier medium (here blotter paper)

· Marshall sold less than 1 gram of actual LSD, but was more than 10 grams with the blotter paper

· Majority by Easterbrook, textualist

· Admits counting carrier in the weight of the “mixture or substance containing a detectable amount of LSD” gets strange results

· E.g. 1 dose in Orange just gets 10 year mandatory minimum, 19k doses pure wouldn’t get a mandatory minimum at all. 

· Structural argument re: PCP (above)

· Why Blotter paper should be included (all carriers can’t, eg 747 holding one dose)

· LH is silent

· Ordinary language: mixture since can’t pick the LSD off the surface of the blotter paper, the fibers absorb it. 

· Not irrational to make penalties depends on gross instead of net weight

· Blotter paper contributed to renewed success of LSD

· Almost always sold in blotter paper so in practice consistent

· And prosecutorial discretion handles the outlier cases

· Extracting LSD from blotter paper and weighing it accurately may be difficult and expensive
· WVUH v. Casey (Scotus 1991) (The Expert Fees Case)
· Plaintiff won their 42 USC 1983 suit on Medicaid reimbursement, so Sec. 1988 (enacted in 1976) authorizes award of “a reasonable attorney’s fees”

· Holding: Attorney’s fees doesn’t include expert fees

· Best evidence of purpose is the text, when text is unambiguous don’t allow looking at purpose to expand or contract text
· How does majority show the use is clear

· Comparison with other statutes

· Many statutes passed around the same time explicitly say they shift both attorney’s fees and expert witnesses

· If attorney’s fees include testimony then the expert witness part in all those statutes is redundant (presuming consistent use between statutes)

· Judicial use prior to enactment of statute

· Courts treated attorney’s fees and expert fees separately for fee shifting purposes

· Are bills drafted with reference to other statute?

· Legislative Counsel generally drafts bills 

· But court gives no evidence Members or Leg Counsel is looking to other statutes

· Might promote semantic coherence: using the same phrse consistently even in different areas of law

· But doesn’t promote policy coherence

· Dissent:

· LH tries to make victims whole and give victims effective access to the judicial process

· Promote coherent policy—analogous statutes tend to shift expert witness fees

· And LH says trying to achieve consistency in civil rights laws

· Sometimes Congres is careless—no apparent policies against fee shifting

· Congress tends to flip the textualist’s decisions in this filed while leaving purpose based decisions in effect

· Congress did overturn this case but only in limited areas, wouldn’t have changed the result here
· Purposivism
· Follow legislature’s general goal(s) for the statute

· Stevens in Casey (The Expert Fees Case) seems to be saying start from the proposition that Congress rationally fulfills its apparent goals, but Congress inevitably adops language that fials to capture those purposes fully

· So legislative supremacy itself requires the court to depart from literal meaning

· Steven’s flipping argument in Casey (The Expert Fees Case)

· “In the domain of statutory interpretation, Congress is the master. It obviously has the power to correct our mistakes, but we do the country a disservice when we needlessly ignore persuasive evidence of Congress’ actual purpose and require it to take the time to revisit the matter and to restate its purpose in more precise English whenever its work product suffers from an omission or inadvertent error.”
· Dynamic Statutory Interpretation
· Within textualism, same text might yield different results over time

· MA statute allowed anyone eligible to vote to serve on a jury

· Welosky (MA 1931) held it didn’t authorize women to serve on juries despite the 19th amendment

· Court imagined what the legislature would’ve wanted and said unthinkable they had any specific intent to include women, this trumped the general intent of making juror qualifications expand with the vote

· While a textualist would say the meaning change changed and women are now included as jurors

· A faithful agent arguably might update old meaning (Prof. Eskridge’s dynamic statutory interpretation)

· Says judges are a relational agent, trying to do what Congress wanted or would’ve wanted under changed circumstances

· Judges primarily obligation is to use best efforts to carry out the general goals and specific orders of her principal over time

· Even when the principal has a specific intent, they may also have a relevant general intent about the aims of the statute and a rationally inferable meta-intent about how to reconcile conflicts between the specific and general intent

· Eg. Head of household, who is out of country, tells employee “Fetch 5 pounds of soup meat every Monday…so that you can prepare enough for the entire week”

· If later a child is found to be allergic to soup, that specific intent yields to general intent to the employee protect the child’s house

· Or if new instruction says feed the children cholesterol lowering muffins, employee may be justified in buying low cholesterol chicken instead of soup meat

· Likewise if town starts rationing soup meat

· So update the statute not based on their own views but as a faithful agent

· And need to understand assumptions and purpose underlying the original directive to figure out how statute can best meet its goals in a changed world
· Policy/Tradeoffs
· Interest in legal stability and predictability

· Updating saves Congress the trouble the legislating, but slowness of legislative process might lead to more  careful law making and more protection for minority rights

· 3 objections
· Judges might not be good at figuring out when new developments justify deviations,

· Not all deviations serve the principal’s interests

· Dynamic statutory interpretation might not adequately respect constitutional and other safeguards built into the legislative process

· Eg. status quo bias, sufficient deliberation and consenus before change, protection of minority rights

· Could undermine legal stability and predictability

· Legislatures may care about this more than about getting the law perfect in every contingency

· And sometimes aims of dynamic statutory interpretation might be better served by relying on textualism, eg. Welosky
· Intentionalism
· Figure what the legislature would have specifically intended if it had confronted this particular question

Methods of Statutory Interpretation Examples

· Textualism

· Marshall/LSD

· Casey (Experts Fees)

· Analysis of text compared to other statutes

· General Dynamics (Age Discrimination) some about the text in addition to the purpose

· Abramski (Straw Purchaser), sort of in between textualism and purposivism like General Dynamics

· Nix (Tomato as Vegetable) – but even just within textualism considered different types of meaning, dictionary, colloquial, 

· Grey middle area between textualism and purposivism;

· General Dynamics

· Abramski

· Smith (Gun Drug Swaps)

· Moskal (Odometer Fraud)

· Purposivism

· Riggs/Murder

· Holy Trinity/Christian Nation

· Amalagated Transit (Less is More)

· Also thinks about if Congress could’ve had any possible reason for drafting it the way they did

· Kirby (Arrested mailman case)

· Talks about balancing policy goals of not wanting to obstruct the mail and not wanting to give immunity to arrest to felons

· General Dynamics (Age Discrimination) – have lots about purpose

· Abramski (Straw purchaser)

· Intentionalism – what did the legislature think/what would it have thought had it considered it about this particular issue (much narrower than judges just saying they are trying to find Congress’s intent)
· Holy Trinity/Christian Nation

· Amalgamated Transit (Less is More)

· Court tries to figure out what Congress wanted in this particular case, rather than looking to just general purpose

· General Dynamics (Age Discrimination case) Intentionalism plays a small role, one piece of legislative history they look at is on point about discrimination against the young

· Train (Radioactive Materials Case) very clear Intentionalism, specifically looks to legislative history to determine the intent of Congress in this particular case
Debates over Methods of Statutory Interpretation

· Intentionalism, purposivism, and textualism all rely in varying degrees on the text. 

· No judge today believes that language has intrinsic meaning. Instead they recognize that language has meaning only because it reflects practices and conventions shared by a community of speakers and listeners. 

· However, there are many communities. 

· Eg. Doctors and artists might use jargon or shorthand in a way different from everyday speech.

· So might have ambiguities as a result.

· Not possible to interpret legislation without using some particular method. 

· A results oriented judge might be able to cover that up and gain credibility by biting the bullet in some cases and voting against their ideological priors

· But need a firm ground for determining a judge’s ideological priors, too easy to just dismiss a result you don’t like by saying it must be because the judge wanted that outcome and so that outcome was ideologically driven

· Why might both textualism and purposivism survive?

· Just due to appointments is one option

· Another is that there are tradeoffs, eg. textualism has lower decision costs since don’t have to look to all the sources of LH, but someimtes gives absurd results

· Why might there be a contrast between text and spirit?

· Legislature’s imperfection in drafting text at T1

· Drafting error/Congress didn’t understand something

· Eg. LSD case

· Time is limited so didn’t perfect language

· Maybe Holy Trinity
· Something Congress didn’t consider, eg. Riggs
· Legislature’s imperfection in amending text at T2

· Legislative process is difficult and time consuming, so might not amend even if policy preferences have changed

· Even bigger issue if there’s limits on retroactive legislation

· Court’s imperfection in interpreting T1 text and purpose at T2
· Congress later flipping the result
· See also Steven’s Dissent in Casey
· Eg. after Spivey, Congress changed the statute to say have to appeal within 10 days. Should this matter for if Spivey or Amalgamated Transit (The Less is More Case) was right about if there was a scrivener’s error?

· Due to status quo bias/veto points and time constraints, a court interpretation inconsistent with the majority view in Congress might not get overturned. 

· Textualist argument: Trying to build reliance on statutory text, eg. so a lawyer who might not be familiar with the Congressional debates can rely on the text.

· And if your objective is to be faithful to the intent of the enacting Congress, then later flipping by another Congress (at T2) is at best indirect evidence of the intent of Congress at T1.

· Strong textualist would say they are only looking to the intent of the enacting Congress so doesn’t matter much if at all if they get flipped by later Congresses.  

· Argument against this:

· Waste of time to force Congress to keep flipping wrong court interpretations

· And the flipping shows they aren’t being faithful to the intent of the current congress
Legislative Process

· Has both formal rules and informal practices and politics

· Rules of Procedure

· Constitutional Rules

· Bicameralism and presentment (Art I Sec 7), different election cycles, different constituencies (both in terms of time and geography), small state power (Arts 1, 2, 5 [amendments, equal representation in Senate can’t be changed without consent of each state])

· House and Senate Rules

· “Each House may determine the Rules of its Proceedings” (Art I, Sec 5)

· Agenda setting, done in part through committee system

· Floor debate and voting including filibuster and cloture rules [some exceptions for budget]

· Conference committees, adjournment

· Congressional procedure

· Bills introduced, generally referred to a standing committee

· Committee consideration (hearing/markup/committee report)

· Floor debate and amendment

· Reconciliation via conference committee or one house passing the other’s version

· Also have a committee report

· Presentment to President

· Justifications

· Checks and balances (ensures lots of consensus is required before law changes)

· Deliberation and cooling off, gives more time for public participation and Debate

· Impact of legislative process is status quo bias, need lots of agreement to make new law
Models for politics

· Important for political absurdity and textualism vs. purposivism

· Interest group model
· Organized groups have more power per capita, and some groups are more likely than others to get organized, eg corporations and unions compared to consumers. 

· Tariffs is a classic area where interest groups are likely to dominate, have diffuse costs and concentrated benefits.

· Trustee model
· Members deliberate and act on their conscience

· War is a common example of this, members don’t just look at what interest groups or their district wants

· Seems to be a small amount of the explanation

· Median voter model
· Policies reflect mainstream preferences (if any, don’t always have a mainstream preference)

· Eg. flag burning, average people understand the issue and it’s salient

· Not an interest group issue where flag manufactuers are driving the process

· Party polarization
· Party’s are becoming more polarized with less overlap

· Hasn’t been worked into statutory interpretation

· Predicts large differences in legislative activity when gov is united vs. divided, esp if people prioritize their party goals over say the institutional interests of the Senate

· And gridlock in divided company

· Separation of power will be less valued in united gov’t and more valued in divided gov, based on if it fits with party’s interests

· Hasn’t been worked into statutory indication
Scrivener’s errors

· Doctrine is about finding mistakes in the transcription of a legislature’s decision into the words of a statute.

· Don’t need it to be an absurd result, eg. $101 million vs. $110 million, but case is stronger when it would be otherwise

· Judges are generally hesitant to use this doctrine.
· Amalgamated Transit Union v. Laidlaw Transit (9th Cir 2006) (The Less is More Case)-
· CAFA (2005): “a court of appeals may accept an appeal from an order of a district court granting or denying a motion to remand a class action to the State court from which it was removed if application is made to the court of appeals not less than 7 days after entry of the order.” 28 USC 1453c1

· Union filled state law claims, removed, motion to remand denied since it was a class action with adequate diversity

· Filed notice of appeal 6 days after order was entered.

· Court says the minimum time requirement with no maximum had no apparent logical purpose and that legislative history shows it was supposed to create a time limit instead. 

· Committee report indicates it was supposed to be within 7 days

· So court reads the statute as saying “more” instead of “less.”

· Spivey v. Vertrue (7th Cir 2008, Easterbrook)
· Same provision as above, applies it as written.
· Points out that Federal Rules of Appellate Procedure imposes a default deadline of 30 days when the statute doesn’t say otherwise, so the negative impact is limited.
· Says a rule of have to wait 7 days but with a 30 day deadline sounds reasonable.
· (Have a plausible purpose of wanting a cooling off period before filing an appeal)
· Doesn’t look to LH, LH can’t justify turning a clear text on its head.
· Justifications for the doctrine
· Easy to justify for purposivists or intentionalist, but maybe very hard for textualists.
· Same as absurdity doctrine.
· Should textualism allow for scrivener’s error?
· If legislation is just a serious of bargains and compromises by interest groups, hard to know what Congress might’ve intended besides what the text says.
· Textualists are more sympahteic to cases where “not” is replaced by “nut” or there’s a cross reference to a section of the US Code that doesn’t exist.
· Literal reading then is either meaningless or crazy
· This heads towards the absurdity doctrine.
· Textualists would say want to hold Congress’s feet to the fire, want to encourage Congress to draft carefully
· This seems like an independent goal of ensuring that Congress drafts carefully and the US Code is clear
· Doesn’t fit well into subordinate model. 
· So link here between textualism and independent model, even if textualists would insist they are being a faithful subordinate agent.
Absurdity doctrine

· Don’t interpret statutes to yield absurd results.

· Eg. a street plowing law that said “All laws are hereby repealed” instead of “All laws in conflict with this are hereby repealed”

· Examples from Kirby:

· Law punishing whoever drew blood in the streets didn’t apply to surgeon operating on someone that fell down in the street

· Felony to break out of prison didn’t apply when the prison was on fire

· Standard
· How do we know what an “absurd consequence” is?

· Court talks about “common sense” and giving all laws a “sensible” construction

· Avoid results that are absurd in a political sense (can’t imagine Congress reaching this policy) rather than absurd in a normative policy sense.

· Absurd in a political sense looks more like subordinate model

· Absurd in a normative policy sense looks more like partner or independent model. 

· As subordinate model rises should see absurdity more in the political sense.

· Though which model for politics we use affects what we think of as absurd in a political sense. 

· Clearly the result in Kirby would be absurd under a median voter model (median voter in 1825 when statute was enacted probably would find a ban on arresting someone who was carrying the mail absurd)

· But less clear under the other models

· Interest group (maybe some groups have usual preferences and it was a surprising compromise)

· Trustee (maybe members want to protect federal employees from state interference while they’re carrying out federal business)

· Party polarization (right after civil war, one federal official protecting another from what could’ve been trumped up murder charges, Farris, the mail carrier, had been a union officer)

· U.S. v. Kirby (Scotus 1868) (The Arrested Mailman Case) (Purposivist)
· Mail Carrier Farris indicted for murder, court issued warrants, commanded D, Kirby, the sheriff, to arrest Farris. 

· The entered a steamboat to make the arrest, had no purpose or intent to obstruct or retard the mail or the streamer.

· Ds indicted for knowingly and willfully obstructing the passage of the mail and of a mail carrier, and the steamboat he was using.

· Statute says “that, if any person shall knowingly and willfully obstruct or retard the passage of the mail, or of any driver or carrier, or of any horse or carriage carrying the same, he shall, upon conviction, for every such offense, pay a fine not exceeding one hundred dollars”

· “All laws should receive a sensible construction. General terms should be so limited in their application as not to lead to injustice, oppression, or an absurd consequence. It will always, therefore, be presumed that the legislature intended exceptions to its language, which would avoid results of this character. The reason of the law in such cases should prevail over its letter.”

· Congress should clearly manifest an intention if is going to make such an exception.

· Defendants not liable
· Creating immunity from arrest for felony (all person in the public service are exempt from arrest upon civil process while thus engaged, as a matter of public policy, but doesn’t apply to felonies) would create far larger problems than the inconvenience from the delay on the mail. 

· Won’t read the statute as saying that absent a clear intention of Congress.

· Textualism and Absurdity
· On the charge of obstructing the mail carrier, textualists would have to find Ds liable unless they resort to the absurdity doctrine.

· May not on the obstructing the mail or vehicle charges.

· Absurdity doctrine still survives under textualism in a moderated form that makes it less ambitious

· Political absurdity rather than normative absurdity, respect Congress by assuming they wouldn’t act in a politically absurd way.
· Arguments against absurdity doctrine
· Risk of false positive (finding absurdity where there is none) is greater than risk of false negatives (failing to prohibit an absurd application)

· Because if statute is truly absurd, Congress will probably quickly amend it, but if courts are too quick to find things absurd, legislators and interest groups who like the outcome may be able to block collective legislation (many veto points)

· Absurdity doctrine means Congress has less incentive to legislative carefully.
Ordinary Meaning

· Two forms

· Dictionary

· Empirical evidence from Gluck survey of Congressional staffers involved in drafting: less than 20% said they expected dictionaries to be used in interpreting their statute

· Though dictionaries list meanings in orders of usage, if staffers are just using the words normally the dictionary is likely to capture that even if the staffers aren’t relying on the dictionary.
· Colloquial

· Nix v. Hedden (Scotus 1893) (The Tomato as Vegetable Case) (choosing one kind of ordinary meaning)

· Tariff acts puts 10% tariff on imports of vegetables and 0% for fruit

· For purposes of the statute, tomato is a vegetable.

· No evidence of any special trade or commercial meaning, so use ordinary meaning
· Dictionary doesn’t support the case the tomatoes are fruit

· Colloquial meaning: tomatoes are vegetables, serve with dinner not desert. 

· In botanical terms, tomatoes are fruits, like cucumbers

· Court uses colloquial meaning. Why?

· (Class notes)

· It’s not directed at people in their kitchens

· But have a presumption that the colloquial usage should prevail.

· Justifications might be based on electoral accountability, makes it for an ordinary person to know what laws Congress is passing. 

· Not in line with subordinate faithful agent model. 

· Maybe Congress prefers this.

· Judges should consider a statute’s audience
· Possible ways to do this

·  Look to regulated parties

· In Nix, this would be the importers, so might look to see if they have a specialized meaning

· Look to those who read the statutes, eg. lawyers, esp. lawyers of regulated parties

· Smith v. United States (Scouts 1993) (The Gun-Drug Swap Case) (using dictionary meaning)

· Section 924c1 requires the imposition of specified penalties if the defendant “during and in relation to any crime of violence or drug trafficking crime, uses or carries a firearm.”

· Only “use” not “carries” was alleged in indictment

· Whether the exchange of a gun for narcotics constitutes “use” of a firearm “during and in relation to …a drug trafficking crime” within the meaning of 18 USC 924c1. [Answer: Yes]

· D offered to trade his MAC-10 for two ounces of cocaine. Conviction upheld.

· Court uses dictionary meaning, relies a lot on hypeticals about various words for its reasoning, eg. would we say X used a cane if X hits Y with a cane.
· Congress didn’t say “used as a weapon”

· No evidence of a specialized meaning

· Structural analysis and consistent use—another section uses “used” a firearm. There it’s used broadly to include selling/trade.

· And doesn’t cite anything but say purpose, Congress thinks drugs and guns are dangerous together.

· Dissent looks more to colloquial meaning, says “use…a firearm” means as a weapon.

· Also uses lenity.

Specialized meaning

· Three forms

· Legal terms of art

· “Where a federal criminal statute uses a common-law term of established meaning without otherwise defining it, the general practice is to give that term its common-law meaning” United States v. Turley (1957)
· Moskal v. United States (Scotus 1990) (The Odometer Fraud Case) (Choosing ordinary meaning over legal term of art) 
· Sec 2314 imposes fines or imprisonment on anyone who “with unlawful or fraudulent intent, transports in interstate…commerce any falsely made, forged, altered, or counterfeited securities…knowing the same to have been falsely made, forged, altered or counterfeited.”

· D received washed titles (rolled back odometer, submitted altered title VA authorities who issued new titles) from another state, argued they were genuine and thus not “falsely made”

· Conviction upheld. A valid title that contains fraudently tendered odometer is “falsely made” despite being issued by appropriate state authorities who did not know of its falsity

· Court looks to ordinary meaning, and other readings would make falsely made redundant with “forged” and “counterfeited”

· Also relies on purpose

· Doesn’t use legal term of art as the definition

· Says it wasn’t an established meaning, but rather divergent views in American courts

· Since multiple common law meanings of the term, should look for which best fits with the purposes of the statute

· Congress’s general purpose can prevail over this rule of statutory construction (but case is before the demotion of LH)

· So majority finds there are enough contrary indications to override the presumption to follow terms of art.

· Dissent

· Has a ton of evidence that the legal term of art has a consistent meaning, majority has very little to show there’s a divergence in the courts

· Argues that two of the terms (forged and counterfeited) in the list are redundant anyway, so clearly not possible to give effect to every clause and word of the statute. 

· Plausible drafter was just being careful by listing all the words they could think of.

· Typical thing for a lawyer to do.

· Dissent also cites lenity
· Trade or commercial meaning

· Nix (The Tomato as Vegetable Case) indicates a preference for this but didn’t have a trade meaning for vegetable/fruit.

· Scientific meaning
Semantic Canons of Construction - General

· Court has a well established presumption that “Congress legislates with knowledge of [the Court’s] basic rules of statutory construction.” McNary v. Haitian Refugee Ctr. (Scotus 1991)

· General notes

· Even textualists use canons of construction, both substantive and semantic

· Semantic v. substantive

· Semantic canons

· Track patterns of usage of language

· This is an empirical claim

· Examples: 

· Noscitur a sociis (it is known by its associates)

· Ejusdem Generis (of the same kind, for residuals/catchalls)

· Ejusdem is a narrower version of noscitur

· Substantive

· Based on policy reasons, eg. a judicial presumption in favor of or against a particular substantive outcome

· Often take the form of a clear statement rule

· Examples: Lenity, canons to avoid conflicts with foreign governments or international law

· And implicit canons (courts seem to use without formally identifying it as a canon)

· Nondelegation

· Anti-messiness canon, under which Supreme Court avoids statutory constructions that require messy factual determinations by implementing courts in favor of ones that are relatively simple to implment

· Possible justifications:

· Generic approximations of congressional intent: judge thinks it’s unlikely Congress would want result X, so refuse to read the statute to mandate X unless the statute clearly requires it.

· Or could be judge made principles grounded in commitment to certain systematic or constitutional values rather than empirical beliefs about congressional intent.

· Even when canons are arbitrary, doesn’t mean they’re useless

· Criticisms

· Sometimes criticized as vague and conflicting

· Karl Llewellyn argued that each canon has an equal and opposite counter canon and judges just pick the one that gives the result they want

· Eg. “a statute cannot go beyond its text” vs. “to effect a purpose a statute may be implement beyond its text”

· Responses

· Treats canons and its exception as two equal and opposing canons

· Could see it as presumptive rules with principled exceptions

· Canons can provide constraint and guidance if there are conventions for when each should be used.
Ejusdem Generis
· Empirical evidence from Gluck survey of Congressional staffers involved in drafting: more than 70% said they expected Ejusdem to be used in interpreting their statute
· McBoyle v. United States (Scotus 1931) (The Stolen Airplane Case) (Ejusdem Generis)
· D stole an airplane. 

· National Motor Vehicle Theft Act (enacted 1919) barred certain interstate transport of a stolen “motor vehicle” which Sec. 3 said “shall include an automobile, automobile truck, automobile wagon, motor cycle, or any other self-propelled vehicle not designed for running on rails.”

· Held: Airplane is not a vehicle under the act, conviction overturned.

· Sources:

· Dictionary definition: could include air/water conveyances as vehicles

· Everyday usage: vehicle calls up a picture of a thing moving on land
· LH: Airplanes were well know in 1919 when the statute was passed, but not mentioned in the reports or debates
· Ejusdem Generis: (Of the same kind, for residuals/catchalls). Terms enumerated all belong to the class of land vehicles.
· Rule of Lenity (implicitly), Need a fair warning to potential criminals, so read it narrowly by reading ambiguity against the government
· (Class notes) Best args for gov:
· General rule with specific exception (not designed for running on rails), expressio says since airplanes aren’t covered by the exception they fall in the catchall.
· Purpose: fed gov’t wants to stop interstate thefts since states are less able to deal with those, this applies even more strongly to airplanes
Expressio Unius
· Empirical evidence from Gluck survey of Congressional staffers involved in drafting: 40% said they expected expressio to be used in interpreting their statute
· Justifications
· Does it reflect people’s usage?
· Hard to find evidence for this. 
· Lists aren’t always exclusive: Go to the store and buy bread and milk doesn’t mean don’t buy butter.
· Maybe it’s trying to hold feet to the fire, and trying to get legislatures to conform to that way of using language
· In that case seems more substantive a canon than semantic
· Can expressio be defended as a policy preference on behalf of judges?
· Doesn’t seem to be
· Maybe it’s just arbitrary—doesn’t reflect usage or normative principles
· Judges could be developing their own language, this gives Congress notice and lets them draft around it.
· Wouldn’t be faithful agent
· But would still be useful
· Helps close hard cases, and easier to apply than LH
· And Congress can easily get around it
· Silvers v. Sony Pictures Entertainment, Inc. (9th Cir 2005) (The Copyright Claims Assignee Case) (Expressio Unius)
· Silvers wrote script for The Other Woman on a work for hire basis, Frank & Bob Filrms owned the copyright.
· They assigned Silvers the right to sue Sony on this particular claim (copyright infringement because of Sony’s film Stepmom), but not any other rights.
· Silvers sued Sony, Sony argues Silvers lacked standing to bring an action for copyright infringement in the absence of some legal or beneficial ownership in the underlying copyright.
· 501b says “the legal or beneficial owner of an exclusive right under a copyright is entitled…to institute an action for any infringement of that particular right committed while he or she is the owner of it.”

· Also a list of exclusive rights, Sec. 106. The list doesn’t include the right to sue for infringement. 

· Held: Mere claims assignee cannot sue

· Expressio argument here:

· Congress’s explicit listing of who may sue should be understood as excluding others. Expressio unius
· So majority’s argument is that that list in 106 should be read as an exclusive list of exclusive rights and then use that to interpret 501b.

· Dissent argues look to canons only when Congressional intent can’t be discovered. Says they intended to enlarge the ability to bring suits by recognizing the divisibility of copyright.
· Plus the (weak) argument that Congress knew how to expressly prohibit assignment and didn’t do it
Noscitur a sociis

· Empirical evidence from Gluck survey of Congressional staffers involved in drafting: more than 70% said they expected Noscitur to be used in interpreting their statute
· Jarecki v. G.D. Searle (Scotus 1961) interpreted statutory provision that exempted “abnormal income” from a special excess profits tax. Statute defined “abnormal income” as including income “resulting from exploration, discovery, or prospecting, or any combination of the foregoing.” Held that discovery didn’t include invention of new drugs or new type of camera since by nosciutr a sociis discovery means discovery of mineral resources.
· Gustafson v. Alloyd (Scotus 1995) (The Secondary Securities Sales Case)
· Plaintiff alleges there were material misrepresentations with respect to Alloyd’s earnings for the year, in the contract for sale of the stock.

· Plaintiffs are seeking rescission

· 12(2) allows rescission when there was a material misstatement in the prospectus or oral communication.

· Sec 2(10) defines prospectus: “the term prospectus means any prospectus, notice, circular, advertisement, letter, or communication, written or by radio or television, which offers any security for sale or confirms the sale of any security.”

· Sec. 10 says “A prospectus shall contain the information contained in the registration statement.”

· Holding: The contract is not a prospectus under Sec. 12.

· Application:

· Majority interpret communication in light of the surrounding words, says the list refers to documents of wide dissemination/held out to the public at large

· This pattern seems questionable in light of letter though, generally that’s not publicly disseminated

· Word is known by the company it keeps, goal here is to avoid ascribing to one word a meaning so broad that it is inconsistent with its accompanying words, thus giving unintended breadth to the Acts of Congress.
· Dissent:

· Majority uses noscitur to create doubt, canon only applies in cases of ambiguity

· “Noscitur a sociis is a well established and useful rule of construction where words are of obscure or doubtful maning’ and then, but only then, its aid may be sought to remove the obscurity or doubt by reference to the associated words.” Russell (Scotus 1923)

· Justification
· Besides evidence of usage hard to see one, doesn’t seem to be be a plausible policy position to keep statutes small unless otherwise indicated (Eg. a libertarian one, since the effect of the surrounding words canon is to narrow the reach of ambiguous terms)

· But lists sometimes expand or contract the reach of statutes, eg. a list of exemptions from liability

Consistent Use Canons

· Two forms

· Presume a term has the same meaning in the same statute

· Manifestation of a more general interpretative principle, the Whole Act rules according to which “each term or provision [of a statute] should be viewed as part of a consistent and integrated whole.”

· Empirical evidence from Gluck survey of Congressional staffers involved in drafting:  Most said they knew the Whole Act but most qualified their use of it

· “Identical words used in different parts of the same act are intended to have the same meaning.” Gustafson
· Dissent in Gustafson: “A characterization fitting in certain contexts may be unsuitable in others.” Quoting NationsBank of NC (Scotus 1995).

· Presume a term has the same meaning in other statutes on the same subject

· Empirical evidence from Gluck survey of Congressional staffers involved in drafting: almost 50% said they expected consistent use between statutes in related subject areas to be used in interpreting their statute

· Just 10% for unrelated statutes

· Application in Gustafson v. Alloyd (The Secondary Securities Case)

· Sec. 10 says “A prospectus shall contain the information contained in the registration statement.”

· Contract at issue here doesn’t fall within the meaning of prospectus in Sec. 10.

· But relevant since it informs how prospectus is used elsewhere in the statute

· Sec 2(10) defines prospectus: “the term prospectus means any prospectus, notice, circular, advertisement, letter, or communication, written or by radio or television, which offers any security for sale or confirms the sale of any security.”

· 12(2) allows rescission when there was a material misstatement in the prospectus or oral communication.

· Majority uses Sec. 10’s narrow meaning to inform the less clear provisions.

· But maybe should use Sec. 2(10) the definitional section, to inform the others

· Holding: The contract is not a prospectus under Sec. 12.

· Dissent:

· Statute itself says “unless the context otherwise requires”, so shouldn’t necessarily assume each term has the same meaning throughout the statute

· Clear that the statute uses the term prospectus in at least two different ways, sec 10 clearly can’t fully embrace the broad definition of prospectus used by 12(2).

· “The starting point in every case involving construction of a statute is the language itself.”

· Majority turns to sources outside the four corners of the statute rather than adopting the definition Congress provides.

· Justifications?

· Do people really use language in this way?

· If not maybe there’s a policy supporting it

· Judge’s way of trying to make sure the US Code is semantically coherent in order outsiders to be able to understand it

· So this doesn’t reflect Congressional intent, there might be a policy reason for the canon, that’s stronger than for expressio
· If so, it’s substantive, not semantic, and might ask where do judges the authority to impose it. 

· Is there a conflict between surrounding words and consistent use?

· In General Dynamics (Age Discrimination case) the majority understood the word age/old age differently in two different sections because of the surrounding words. 

· So not in conflict but can be tension, need to look to both.

· Here in Gustafson the consistent use canon trumps.

· Senate legislative drafting manual explicitly recognizes the presumption of consistent usage and the presumption against surplusage and advices drafters to keep those principles in mind.

· House manual is less explicit but gives similar advice

· But a recent survey of congressional staffers found most view both principles as aspirational at best and not as accurate descriptions of how statutes are actually drafted.

Canon against surplusage

· Empirical evidence from Gluck survey of Congressional staffers involved in drafting: 30% said they expected presumption against superfluous language to be used in interpreting their statute

· Presume no superfluous or redundant language

· Two different ideas

· Avoid redundant words (those that have the same meaning as others in the statute)

· Application in Gustafson:

· If communication included every written communication, it would render “notice, circular, advertisement, [and] letter” redundant

· Avoid superfluous words (those that have no meaning)

· A narrow reading of this is that rending terms duplicative isn’t much of a problem but courts should try hard not to render a substantive provision entirely superfluous. Eg. Ransom v. FIA Card Services (Scotus 2011, Scalia’s dissent): “The canon against superfluity is not a canon against verbosity. When a thought could have been expressed more concisely, one does not always have to cast about for some additional meaning to the word or phrase that could have been dispensed with.”

· Application in Gustafson (The Secondary Securities Sales Case)

· Both dissent and majority’s interpretations render some words redundant, but majority’s interpretation doesn’t render them superfluous (since uses them to find a pattern of terms referring to widespread public dissemination)

· Justification
· Seems arbitrary

· Court doesn’t cite any empirical evidence on congressional usage in Gustafson
· No obvious policy justification

· But even if arbitrary it can be useful
· Even when the law is arbitrary (Eg. drive on right instead of left), can be necessary to know what the law is

· Is there a conflict between the canon against surplusage and the surrounding words?

· Does seem that they point in different directions, so at least some tension

· But majority in Gustafson uses both
Constitutional Avoidance

· Empirical evidence from Gluck survey of Congressional staffers involved in drafting: about 25% said they expect courts to avoid the constitutional question and try to decide the case on other grounds

· Marbury v. Madison (Scotus 1803) recognized that the court has power to rule on the constitutionality of legislation

· Strong presumption in favor of upholding statutes as constitutional. US Dept of Labor v. Triplett (Scotus 1990)

· Sequence rule: Prioritize dispositive non-constitutional issues (where there is also a dispositive constitutional issue)

· “The Court will not pass upon a constitutional question although properly presented by the record, if there is also present some other ground upon which the case may be disposed of…Thus if a case can be decided on either of two grounds, one involving a constitutional question, the other a question of statutory construction or general law, the Court will decide only the latter.” Ashwander v. TVA (Scotus 1936, Brandeis’ concurrence)

· Canons:
· Classical: if fairly possible, avoid meaning that is unconstitutional

· Only applies when the interpretation is actually unconstitutional.

· So then interpret the statute to avoid the constitutional problem if possible.

· Thus requires reaching the constitutional issue on the merits, but avoids striking down the statute as unconstitutional

· Why might classical avoidance be unimportant?

· Same practical result either way, Congress can’t get around it without constitutional amendment

· Could have practical significance in a facial rather than as applied challenge though

· Then supporters might prefer reinterpretation

· Depends on severability, judges will generally presume they can sever the unconstitutional parts of the statute.
· Modern: if fairly possible, avoid meaning raising a serious doubt

· “When the validity of an act of the Congress is drawn in question, and even if a serious doubt of constitutionality is raised, it is a cardinal principle that this Court will first ascertain whether a construction of the statute is fairly possible by which the question may be avoided.” Ashwander v. TVA (Scotus 1936, Brandeis’ concurrence)

· Standard here is serious constitutional problem/grave constitutional doubt

· So don’t have to resolve the constitutional issue on the merits

· Why might modern avoidance be controversial?

· Judge doesn’t reach the merits, might lead to bad constitutional analysis since doesn’t put as much work into it

· Congress might want high quality analysis

· Seen as a substantive canon, two versions, both controversial

· Judicial value of modesty with respect to con law

· Controversial because the canon injects half-done constitutional analysis into statutory interpretation

· So expands the reach of constitutional analysis, but now the court doesn’t have to actually reach the merits

· Makes Congress be more clear when they legislative in areas where constitutionality might be in doubt (so improves drafting quality)

· By not reaching the merits, doesn’t follow traditional judicial review

· So result is it makes certain outcomes harder to achieve in terms of drafting costs, but do this on the basis of under thought out con law rather than an actual constitutional ruling

· So summary of worries about why modern avoidance might be controversial

· Debatable whether Congress prefers it to gambling on the merits

· For members who want the statute to be applied broadly, the practical result of limiting the statute by interpretation is the same as if they struck it down as unconstitutional

· But if they had actually reached the constitutional merits, the statute might have been upheld, which would be more in line with the intent of supporters

· Debatable whether it shows restraint or passive aggression

· Debatable whether courts should try to improve Congress

· Worries about quality and complexity

· NLRB v. Catholic Bishop of Chiacgo (Scotus 1979) (The Church School Unionization Case)
· Lay teachers teaching secular subjects at religious school wanted unions. School said statute doesn’t cover them and if it did it’d violate the First Amendment as applied to them

· Statutory question involves the definition of employer. Sec 2 of the NLRA defines employer as “The term employer includes any person acting as an agent of an employer…but shall not include the United States or any wholly owned Government corporation, or any Federal Reserve Bank, or any State or political subdivision thereof, or any person subject to the Railway Labor Act…, or any labor organization (other than when acting as an employer), or anyone acting in the capacity of officer or agent of such labor organization”

· Sec 8 makes it an unfair labor practice for an employer to interfere with union rights

· Constitutional question involves the Free Exercise Clause of the First Amendment (Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof”)

· The Establishment Clause decision Lemon v. Kurtzman (Scotus 1971) held that state aid to religious schools involved excessive government “entanglement” with religion, in violation of the Establishment Clause.

· So was a question at the time of Catholic Bishop whether government regulation of religious organizations could lead to a similar entanglement and a Free Exercise Clause violation

· Holding: Act does not cover teachers in church operated schools

· Majority says there are constitutional doubts (modern avoidance canon) based on Religion Clause, but there wasn’t a clear indication of Congressional intent that religious schools were covered (given that this case in 1979, the court is very willing to look to legislative history to determine Congressional intent)

· So avoids deciding whether an as-applied constitutional challenge would succeed by interpreting employer narrowly

· Doubts because 

· if Board had jurisdiction the court will have to go beyond factual issues to things that entangle the Board with religion, eg. when school responds to charges of unfair labor practices by saying those actions are mandated by their religious creeds

· This requires looking into the good faith of the position asserted by clergy administrators

· Test:

· “There is no clear expression of an affirmative intention of Congress that teachers in church-operated schools should be covered by the Act. Admittedly, Congress defined the Board's jurisdiction in very broad terms; we must therefore examine the legislative history of the Act to determine whether Congress contemplated that the grant of jurisdiction would include teachers in such schools.”
· Dissent’s version: Whether a construction of the statute is “fairly possible” by which the question may be avoided
· Thinks the majority’s interpretation isn’t “fairly possible”
· But many recent cases have used a weaker version, possibly because LH is less available

· So this case is a strong version, but the Brandeis formulation from Ashwander might better reflect modern usage
· Strength - Strong
· Majority gives it a lot of weight

· Dissent wants a weaker test, “fairly possible”

· Demotion of LH makes it harder to rebut the canon
· Tier – Both Majority and dissent put it high in hierarchy

· Majority starts with it

· And now LH is less available for rebuttal

· Justifications
· Empirical claim about likely congressional intent
· Maybe Congress tries to respect constitutional limits on its legislative authority so if one reading raises a serious issue it’s probably not the intended interpretation

· Doubtful as an empirical claim

· Maybe Congress would rather see a less than optimal interpretation than risk a holding that sets the whole statute aside?

· But usually it’s just an as applied challenge, not a facial one

· Prudential tool of judicial restraint since constitutional decisions are a much larger constraint on other branches (affect other areas of the law and are harder to over turn)

· Many scholars argue it’s the opposite of judicial restraint

· Lets judges reach quasi-constitutional holdings without actually laying out the full justification

· Leads to interprations that drafters didn’t anticipate and may not have preferred

· Modern version (Serious doubt) enlarges the ability of judges to rely on constitutional considerations to nullify Congressional enactments

· Congress can just amend the statute to force the constitutional issue, so shows judicial restraint

· But in practice hard for Congress to do this

· Protecting constitutional values
· Expands the degree to which courts can draw on constitutional considerations to limit the scope of statutes

· This could be good or bad

· Process-oriented version of this argument

· When Congress considers legislation that could violate the constitution, want it to deliberate more carefully than it normally would

· But where does court get authority to deviate from most natural reading of statutes to improve the legislative process?

· At least if you believe courts should be faithful agents

· Substance oriented version

· Where Congress forces the constitutional issue, shows they think there is some other strong interest at stake to balance the constitutional value

· But why is it legitimate for the court to adopt strained readings to protect constitutional values if the court hasn’t identified any actual violation?

Presumption against Preemption

· Canon: presume no preemption and demand clear evidence of intent to preempt, at least within state’s traditional police powers

· Clearly applies to implied preemption

· Cipollone says it applies to express preemption, but dissent disagrees

· Seems to be top-tier, Steven’s opinion, a majority at that point, starts with preemption and gives it the same weight as other top tier sources

· But case is before demotion of LH

· In Cipollone (The Cigarette Warning Case) they start with the presumption against preemption and engage with it at the same time as other clear text things like structural influence.

· Same with Rice (The Grain Warehouse Case)

· Strength of presumption against preemption?

· Seem to be alternative plausible readings of the statute in Rice (eg. exclusive the only federal agency that has jurisdiction is the Secretary of Agriculture)

· So may not too strong, since were other possible readings (thus statute is kind of ambiguous so don’t need a strong presumption against preemption to reach this result)

· Justifications for allowing implied preemption given that express preemption exists
· When “impossible” to comply with both, not very plausible Congress intended to put regulated parties in that position

· So conflict preemption seems the easiest to defend given the Supremacy Clauses “to the Contrary” language

· Obstacle and field preemption are harder to defend

· Maybe reflect congressional will

· Maybe around long enough that Congress can be assumed to legislative against the background of those doctrines

· Basis for presumption against preemption
· Doesn’t seem to be a strong constitution basis for it. 

· Maybe this plus implied preemption is based on some judicial idea of proper balance of power, but hard to see the constitutional basis, constitution just says federal law can trump. 

· Possible outcomes when federal and state governments exercise authority in the same area

· Coexistence

· Federal law trumps state law that is “to the Contrary”

· This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding. Art. 6 Sec. 2
· Types of Preemption
· Express preemption:

· Statutory text says it preempts, eg. Cipollone
· Uncontroversial

· Implied Preemption

· Can be controversial

· Types:

· Conflict

· Impossible for regulated parties to comply with both

· Not literally impossible, eg. federal fine for no warning plus a state fine for that warning is impossible even though manufacturer could just pay one fine or not sell in that state.

· Obstacle

· State law frustrates the purpose of federal law, means have to look to purposes 

· Eg. fed grant to E-Cig makers vs. state tax on them, obstacle if purpose of fed grant is to promote E-Cig manufacturing, not obstacle if purpose is to reduce state tax burdens.

· Field (eg. Rice)

· Federal law occupies the field regardless of if there is a conflict or obstacle

· Eg. fed grant and state grant for making E-Cigs. Could be field (or obstacle) preemption if feds only wanted to promote it by a certain amount.

· Rice v. Santa Fe Elevator Corp (Scotus 1947) (The Grain Warehouse Case) (implied field preemption)
· Santa Fe Elevator Corp operates public warehouses for the storage of grain in Illinois under licenses issued by the Secretary of Agriculture pursuant to the United States Warehouse Act.

· Rice, their customers, filed a compliant with the Illinois Commerce Commission alleging Santa Fe violated Illinois state Law.

· Santa Fe moved to dismiss on the ground that the United States Warehouse Act preempted Illinois’s ability to regulate in that manner.

· 1916 version of Act has a provision saying it doesn’t preempt any state law, 1931 version amends it to say the power, jurisdiction, and authority conferred upon the Secretary of Agriculture under this Act shall be exclusive with respect to all persons securing a license hereunder so long as said license remains in effect.”
· Presumption against implied preemption is overcome (field preemption, no conflict required,)

· Standard: This is a traditionally state field, so assume “that the historic police powers of the state were not to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress.”
· Several ways to show that purpose (since Congress has the power to take unto itself all the regulatory authority here)

· Scheme so pervasive as to make reasonable the inference that Congress left no room for States to supplement it

· Act touches a field in which federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the same subject.

· Or purpose sought by federal law and character of obligations may show that

· State policy may produce a result inconsistent with the objective of the federal statute

· LH shows field preemption was the intent of the 1931 amendment.

· Dissent

· “Congress has not clearly asserted its power of preemption so as to leave no doubt that the separate interests of the States are left wholly to national preemption”

· Argues majority failed to apply the presumption correctly

· “So long as full scope can be given to the federal statute without undermining non-conflicting State laws, nothing but the clearest expression should persuade us that the federal Act wiped out State fixation of rates and other State requirements deeply rooted in their laws.”

· Cipollone v. Liggett Group (Scotus 1992) (The Cigarette Warning Case) (express preemption) (4-3-2)
· Ps sue cigarette manufacturers under state common law, including failure to warn, breach of warranty, and fraud, after Cipollone gets lung cancer.

· Ds defenses include that Federal Cigarette Labeling and Adversiting Act (enacted in 1965) and the Public Health Cigarette Smoking Act of 1969 protect them from liablility based on their conduct after enactment.

· 1965 Act has a preemption provision – title of section 5 is preemption

· 5a says “No statement relating to smoking and health, other than the statement required by section 4 of this Act, shall be required on any cigarette package.”

· 5b says “No statement relating to smoking and health shall be required in the advertising of any cigarettes the packages of which are labeled in conformity with the provisions of this Act.”

· Majority says this only preempts State positive law (legislative and regulation) but says it preempts no common law claims.

· Other concurrence (Scalia) says it preempts both. 

· 1969 Act has different language

· Bars “requirements or prohibitions…imposed under state law” instead of just “statements”
· And reaches beyond statements “in the advertising” to obligations “with respect to the advertising or promotion of cigarettes.”
· So compared to 1965 act the 1969 version adds prohibitions. By canon against surplusage this new language should be broader.

· So have indications that the new language is broader than the old language. 

· Also says “imposed under state law” so does this include state common law?

· Fractured ruling
· Precedent is parts with majority support plus narrowest ground for judgment

· Narrowest ruling tends to be the swing voter

· The more factors a judge needs to reach a conclusion, probably the narrower the decision is.

· Eg. if need just one factor to find it unconstitutional, that’s braoder than if 2 factors need to be met for it to be constitutional. 

· Parts with majority support
· Express preemption kills implied preemption – don’t look for implied preemption if there is an express preemption provision

· Reasoning for this is a variant of expressio, existence of an express provision implies matters outside it aren’t preempted

· Presumption against preemption applies to the express preemption provision; use it to narrowly interpret any ambiguous parts of the express provision. 

· Strange result of this:

· Having an express preemption provision, which will be construed narrowly and knocks out implied preemption, might means there’s less preemption in a statute with an express preemption provision than in one without it, unless Congress drafts carefully.

· Judgment

· Some of the common law claims preempted by the 1969 act, none by the 1965 act.

· Scalia says all preempted

· Stevens looks at each and says some (including failure to warn) preempted

· This is narrowest grounds for judgment

· Blackmun says none preempted

· Does “requirements” include state common law duties?
· Medtronic v. Lohr (medical devices, Scotus 1996):

· “Requirements” didn’t include common law duties

· Possibly because in Cipollone, “requirement” was only used in the preemption clause. While in the Medical Device Act, “requirements” was used throughout and seemed to refer to positive law by legislative or administrative bodies everywhere besides the preemption clause

· So consistent use canon within the statute trumped consistent use between statutes.
· Riegel v. Medtronic (Scotus 2008):

· “Congress is entitlted to know what meaning this Court will assign to terms regularly used in its enactments. Absent other indication, reference to a State’s ‘requirements’ includes common-law duties.”

· (So the Cipollone ruling that “requirements” includes common law duties seems to have prevailed)

Presumption against Retroactivity

· As read by judges, there is very little in Constitution to limit Congress’s power to enact retroactive civil litigations.

· For criminal law have the ex post facto clause. 

· Allowing retroactivity undermines a justification for the absurdity doctrine (at least in civil cases), since the legislature can fix the bad result. 

· Seems to be top tier, eg. can’t use purpose/LH to flip it. 

· “Absent a clear statement of that intent, we do not give retroactive effect to statutes burdening private interests.” Johnson v. United States (Scotus 2000)

· Landgraf v. USI Film Products (Scotus 1994) (The Damages Case)
· In 1991, Congress amended a civil rights statute to authorize recovery of compensatory and punitive damages for certain types of employment discrimination.

· Harassment occurred before the amendment, was illegal then but less damages were available.

· Held: Plaintiffs can’t take advantage of these amendments in a suit where the alleged harassment happened before the amendment’s effective date. 

· Test: “The Court must ask whether the new provision attaches new legal consequences to events completed before its enactment.”

· Look first if Congress has expressly prescribed statutes’ proper reach

· Then if it would have retroactive effect.

· If it would, the presumption is it does not govern absent clear congressional intent favoring such a result.

· What is retroactive:

· “Every statute, which takes away or impairs vested rights acquired under existing laws, or creates a new obligation, imposes a new duty, or attaches a new disability, in respect to transactions or considerations already past.”

· Statute that said its effective date is before its enactment date clearly is
· What isn’t retroactive

· That is unsettled expectations isn’t enough

· Eg. law that bans gambling from now on isn’t retroactive even though it unsettles previous expectations, eg. those of the casino owner 

· Justifications for the presumption against retroactivity

· Ex post factor clause

· States are prohibited from passing retroactive legislation impairing contract obligations

· Takings Clause in 5th Amendment

· Prohibitions on Bills of Attainder

· Due Process Clause

· Requirement that Congress make its intent clear before court will apply a statute retroactively helps ensure Congress itself has thought about the costs and benefits of retroactivity in this case.

· Also Congress may enact statutes against the background of the presumption against retroactivity. 

· Though note the Constitution only prohibits retroactivity in the specific contexts, eg. criminal law.

Purpose

· General Dynamics (The Age Discrimination Case): look to purpose only if the text is unclear.
· Riggs v. Palmer (NY 1889) (The Murderer Inheritance Case) (cited favorably in federal courts)

· Palmer left small amount in will to his daughters, rest to his grandson.

· Grandson was convicted of murdering Palmer

· Statute: “No will in writing, except in the cases hereinafter mentioned, no any part thereof, shall be revoked or altered otherwise.”

· Exceptions include duress, fraud, and incapacity at the time the will was made

· Literal reading giver property to the murderer, none of the exceptions fit here. (Expressio)

·  Majority has purpose trump the literal reading, determine purpose by:

· Rational conjecture about intent of legislature

· If you asked lawmakers they would surely agree with the court, so still being faithful to the law

· Since the law is the spirit

· Text is just a way fo expressing that spirit

· But not an investigation into actual intent of legislators, eg. LH

· Common law conformity—principle of common law says no profit from wrongdoing

· “All laws…may be controlled in their operation and effect by general, fundamental maxims of common law.”

· Also majority says their decision better fits (presumed) intent of the murder victim/testator of the will. 

· Dissent: Law is clear here. And Court lacks power to add to the murderer’s punishment.
· Church of the Holy Trinity v. United States (Scotus 1892) (The Christian Nation Case) (now controversial)

· Alien Contract Labor Act Sec. 1 refers to contracts “to perform labor or service of any kind,” Sec. 5 lists exceptions (e.g. artists and lecturers)

· Church of the Holy trinity contracted with an alien, Warren, to move from England to become the church’s pastor.

· Court thinks the literal reading of the text is that the act of bringing the pastor would be unlawful. 

· Exceptions don’t apply (so by expressio, preachers are included in the statute)

· Unreasonable to think Congress intended this, spirit trumps text
· In these circumstances the act is not within the intent of the legislature and therefore can’t be within the statute, despite the letter of the law
· To determine purpose court looks to

· Title (plus preamble, findings)

· Mischief/evil the legislature wants to prevent

· Common practice at time for employers to import large number of foreign low wage lawyers, statute was intended to “raise the standard of foreign immigrants” and help native laborer

· Congress wanted to prevent influx of cheap, unskilled labor.

· Legislative history

· Here Senate committee report said wanted to make clear that labor/service was manual labor/service, but didn’t change it so they could enact it within the session (House passed it first)

· But they passed it in the next session anyway, though could’ve been true at the time

· Mainstream values—the imputed purpose of not going against the values of a Christian nation

· “No purpose of action against religion can be imputed to any legislation, state or national, because this is a religious people.”

· Probably not part of mainstream values to have churches prosecuted for hiring ministers from abroad, esp. for mainstream religions

· Though maybe interest groups (Such as religious who already were doing well) did want to exclude foreign ministers to weaken other religions

· So whether it’s mainstream values or a narrow interest group driving the legislative process in any particular case is important

· But the gov’t is prosecuting the case and interpreting labor as including ministers

· General Dynamics Land Systems v. Cline (Scotus 2004) (The Age Discrimination Case)
· Example of purposivists trying to show the interpretation fits within the semantic boundaries of the text rather than just saying spirit trumps letter.

· Text is ambiguous so should look to legislative purpose, as opposed to spirit trumping text in Holy Trinity. 

· Concedes if text is clear can’t look to purpose

· Finds text is unclear here though

· Statute says cannot “discriminate…with respect to…privileges of employment, because of such individuals age.”

· But only available to those “at least 40 years of age”

· And there is a defense (623f) if age is a  bona fide occupational qualification

· Collective bargaining agreement between General Dynamics and the UAW eliminated company’s obligation to provide health benefits to subsequently retired employees, except as to then current workers at least 50 years old.

· Respondents were between between 40 and 49 so wouldn’t be guaranteed benefits.

· Holding: Age Discrimination in Employment Act doesn’t prohibit favoring the old over the young

· Sources of purpose
· Congress commissioned a report by Sec of Labor Wirtz
· No indication in report of unfair advantages accruing to older workers at expense of younger workers
· Just concerns about disadvantages to older workers like age ceilings on hiring
· ADEA statement of purpose and findings

· Stresses impediments faced by older workers including age caps in hiring and long term unemployment
· Statutory objectives talk mostly about protecting old people
· Committee hearings
· Testimony dwelled on unjustified assumptions about effect of old age on ability to work and also concerns about high pension and benefits costs
· No indication of any complaints about discrimination in favor of younger workers
· Floor debate
· Sponsor, Sen. Yarborough said law prohibits choosing between a 52 year old and a 42 year old on the basis of age alone, no matter which way it goes
· Normally give a lot of weight to what the sponsor said
· But all the other purpose evidence cuts the other way
· Social history
· Was discrimination at the time in favor of the young, eg. employer policies saying they didn’t hire people over a certain age
· And that fits with common usage of age discrimination
· Dissent:
· Dissent has very strong argument that the statute is clear though, if age means old age, then the Bona Fide Occupational Defense would be incoherent and could never be used
· This suggests purpose is doing a lot of work for the majority
· Also says only relative piece of LH is the Sen. Yarborough statement, but text is clear so don’t need to go into LH
· Kagan’s majority opinion in Milner v. Department of the Navy (Scotus 2011) stress the need to consider Congress’s implemental purposes—the precise method that Congress chose to pursue its ulterior purposes, including Congress’s decision to grant or withhold policy making discretion from the law’s executors
· Breyer’s dissent stress the need to effectuate Congress’s ulterior purposes
· Abramski v. United States (Scotus 2014) (The Straw Purchaser Case)
· 922a6 prohibits any person in connection with acquisition of a firearm from a dealer knowingly to make any false statement intended or likely to deceive such dealer with respect to any fact material to the lawfulness of the sale
· Abramski purchases a gun for his uncle, who he believed could legally buy it, falsely fills out form 4473 by saying he is the actual buyer. 

· One provision says a “dealer shall not transfer a firearm to any other person…unless…the transferor has verified the identity of the transferee.” 922t1C

· Majority says that transferee refers to the uncle, the person who it is actually buying it rather than the man at the counter. 

· But under majority’s reading, if the uncle is the transferee then the sale is unlawful because the transferor hasn’t verified his identity just the identity of the nephew

· Majority says text is ambiguous so look to purpose

· Goal of statutory scheme is to keep guns out of hands of criminals
· Wouldn’t work if statute turns a blind eye to straw purchases
· Defendant’s reading defeats purpose of recordkeeping requirements
· Also some text based arguments about the statute talking about “acquisitions” and “sale or other disposition” instead of just purchase
· Dissent:
· Statute still works with their reading, gun laws are the result of compromise, lots of private to private transactions (gift, resale, raffle) are not covered by the statute
· Ordindary use says that Ambraski, who bought it, paid for it, and took possession of it, is the buyer, not the uncle.
· “No law pursues its purpose at all costs” and “textual limitations upon a law’s scope” are equally “a part of its purpose” Rapanos v. United States (Scotus 2006, plurality opinion)

· Majority is trying to make the statute as effective as possible rather than as effective as the language indicates Congress desires
Legislative History

· Judges looking to legislation history tried to find constraints on judicial discretion, based on the collective intent of Congress and respect for the choices Congress makes about delegation (eg. to committees)

· Modern usage
· Court cites LH much less today than it did in the 1980s.

· Rules from Exxon Mobil v. Allapattah 

· Can look to LH only if the statute is ambiguous, can’t use LH to create ambiguity or overcome clear meaning of the text

· And treat LH skeptically regardless

· But LH might survive as evidence of mischief and terms of art
· Strong textualist might say using LH for either is unconstitutional

· But many textualists might be willing to use LH to help confirm things textualists would look at anyway like mischief and terms of art.

· LH is associated with intentionalism but other methods may use it

· Use of LH has changed over time

· Early – disapproved but “public history of the times ok” pg 127

· 1940s-1980s – peaked after the New Deal

· 1990s-today – declined without disappearing

· In part because Scalia and Thomas often refuse to join opinions that use LH.

· Justifications for LH
· Specific intent—sources reflect specific intent of Congress

· Very small chance that even all members who voted for the bill even knew about a committee report or floor colloquy

· And not all would agree with that interpretation anyway

· Delegation

· Maybe Congress delegates power to Members on the Committee

· Does give them specific jurisdiction and staff

· This seems like a plausible defense

· Committee might be unrepresentative though

· Or exceed the scope of their authority

· Textualist Critique of LH
· Increases decision costs
· Scalia in Blanchard (The Reasonable Attorney’s Fee Case)

· “Congress is elected to enact statutes rather than point to cases”

· Unless this matches Congress’s conception of its own role, this seems independent not faithful agent
· So this is an important part of the textualist critique of legislative history: an independent role that tells Congress its proper role is to enact statutes rather than use legislative history to shape judicial interpretation. 

· Reflection of Congressional intent?

· Only a small proportion of the Members would’ve both read the report and looked up the cases, in practice the references to cases were likely incerted by a staffer on their own initiative or at a lobbyist’s request. The cases weren’t cited to inform Members of Congress but to influence judicial construction (didn’t even describe the 12 factors)

· Though more staffers would’ve read the report

· And members/staff are probably even less likely to read dictionaries, canons, or much of the text of complex bills, so this objection to LH could knock out other sources too

· Reply to constraint justification

· LH can be unclear and costly to check
· True, but doesn’t mean not worthwhile
· Judges only pick their friends and ignore other sources
· Sure, but not specific to LH
· LH might be an unreliable indicator of collective intent
· Reasons
· Often written by staff
· Many members won’t read the report
· Committee members might not be representative of the chamber as a whole
· Often losers’ history, for those who couldn’t get proposal into the bill
· Interest groups often induce legislators to create favorable LH to achieve goals that they couldn’t persuade a majority of Congress to endorse.
· Can become a crutch (no need to vote on amendment if can just write a little LH)
· Makes it more difficult and costly to interpret statutes
· Doesn’t seem that this undermines the delegation theory though, under that theory it’s not supposed to reflect everyone’s intent but just the intent of those to whom it was delegated.
· Deeper objection to the collective intent theory

· Unlikely that the enacting Congress had a subjective collective intent on most issues

· Condorcet circularity—when this occurs have no way to aggregate the positions into a coherent majority opinion, the result instead depends on who controls the agenda

· Arrow impossibility Theorem

· Objections to delegation theory
· Did Congress really delegate in this case?

· Scalia in Blanchard says in practice a staffer, maybe at behest of a lobbyist, is writing these reports.

· Unclear that Congress actually wanted to delegate to that staffer as opposed to the committee as a whole

· Should delegation be allowed at all? (Again, independent)

· Could be a normative argument that delegation shouldn’t be allowed at all or a constitutional one

· Art 1 Sec 7: presentment clause (and Bicameralism)

· If this is the basis, then some reliance on LH is unconstitutional

· If you allow the law to be determined by committee reports, then less and less of what actually governs will end up in the US Code

· Could be a normative or constitutional argument

· There is however a textual basis for delegation

· “Each house may determine the rules of its proceedings” Art 1 Sec 5.

· Easterbrook’s objections in Continental Can (The Trucking Pension Case)

· Language is an exercise in shared understanding

· No one individual gets to dictate what the meaning is just by what’s in their head

· Re: delegation argument

· Worries about circumvention of the formal amendment process, says the Constitution “gives force only to what is enacted”

· This isn’t subordinate faithful agent

· Strong form of this argument would be nonsense though, sometimes need more than text of statute along to figure out what it means, and things like dictionaries aren’t enacted either

· General worries that LH is often misleading about bill meaning
· Weightings of types of LH (still true today)

· Committee reports – most weight

· Criticism is this might tell us at most what the few authors of the report thought

· Vote for a bill could have any number of motivations, doesn’t mean they were thinking about the statutory interpretation of a given phrase

· Sponsor/floor manager statements – nearly as weighty as committee reports

· Similar reasoning as for giving weight to committee reports, sponsor likely to be especially well informed and other members are likely to pay attention to their chacterizations of the legislation

· Other member statements – little weight

· May just be speaking for himself

· Hearing testimony – little weight

· Especially for those statements that didn’t make it into the committee report

· But might be used to show what problems had been brought to Congress’s attention when it was considering a bill or the political dynamics

· May reinforce inferences drawn from other LH

· Amendment history – variable

· Changes in wording in successive version, either through amendment or conference committee, gets more weight than rejection of a proposed amendment

· Ratification at T2 – some weight

· Easiest form of this would be if agency/judiciary took a position on it, and the provision had a sunset period and was renewed. But still need to think that Congress was aware of that earlier interpretation

· Also when Congress extensively amends a statute and doesn’t overturn an interpretation it was aware of.

· Acquiescence at T2 – less weight

· Eg. Congress doesn’t overturn a court or agency interpretation, so use that as evidence the interpretation is correct

· But hard to enact new legislation even with majority support, and Congress may not be aware of interpretation esp. when not by Scotus

· See that briefly in General Dynamics but never got much weight

· Statements after enactment

· Don’t count. Continental Can (The Trucking Pension Case)

· Reasons for the weightings?

· Committee reports might better reflect the views of those who had power to make the compromises that drove the LH

· Members might be more likely to look to committee reports than the bill text

· Floor statements might only reflect view of the Member

· Amendment history’s weight would depend on if the judge can tell why the amendment passed or failed.

· Does LH increase or decrease judicial discretion (tiebreakers)

· More sources means easier to find a few that agree with you
· But this only increases discretion if the judge has discretion to pick which of the extra sources to use (eg. no formula)
· If the judge is going to ignore that formula, then probably are already willful enough to reach whatever result they want in many cases
· So if judge is willful or no formula increases discretion
· Tiebreakers
· As you add sources, the chances of a tie tends to fall
· Eg. two equal weight sources {-1,0,1} with equal probability have 1/3 chance of tie, with 7 it’s just 18%
· What might explain rise of LH?

· Congressional side

· More recordkeeping by Congress, eg. floor debates and witness testimony, used not to have good records of these

· Congressoinal preferences for drafting, around time of the New Deal, Congress started including more information about their intent/purpose in LH instead of statute itself

· Judicial side

· Maybe due in part to appointments, Congress selected judges who would be more of a faithful agent

· Ideas matter too though

· Judicial preference for constraint

· Judicial idea of collective intent

· Which will be found in both text and LH

· Post new deal use of LH

· Legislative history could be used “however clear the words may appear” Train (The Radioactive Materials Case)

· During this time frame (it changes later), the court says it can always look at legislative history

· Train v. Colorado PIRG (Scotus 1976) (The Radioactive Materials Case)

· No longer have LH trump clear text, but Train illustrates different types of LH.

· FWPCA (1972 law): required permits for water discharge of “pollutants”, which was defined to include “radioactive materials”, with some exceptions, EPA or a state administered and adopted regulations. 33 USC 1362(6)

· Atomic Energy Act (1946 enacted, 1954 amended): licenses for nuclear power plants cover 3 types of radioactive material, 42 USC 2014. Atomic Energy Commission administers and adopts standards. Standards are what the AEC “may deem necessary or desirable…to protect health”

· AEC has jurisdiction over source, byproduct, and special nuclear materials from nuclear plants

· EPA has jurisdiction over “radioactive materials” into water

· Holding: AEC has jurisdiction and EPA doesn’t. Upholds EPA regulations for permits that exclude the radioactive materials regulated pursuant to the AEA.

· “Pollutants” subject to regulation under the FWPCA don’t include source, byproduct, and special nuclear materials.

· “When aid to construction of the meaning of words, as used in the statute, is available, there certainly can be no rule of law which forbids its use, however clear the words may appear on superficial examination.” (Citing American Trucking)

· Without LH, would likely find both EPA and AEC have jurisdiction.

· Forms of LH used
· Committee Report

· EPA’s interpretation adopts almost verbatim the language from the House committee report.

· Senate floor colloquy

· Act’s primary author (Sen. Muskie) says the reported version doesn’t affect the regulatory powers of the AEC with reference to radioactive material

· Sen. Pastore (Chair, Joint Committee on Atomic Energy) says the legislation isn’t intended to change the decision in Northern States Power and Light, which held AEA gave the AEC exclusive authority to regulate radioactive discharge from nuclear power plants and preempted the states

· While FWPCA explicitly doesn’t preempt states, lets them adopt more stringent requirements

· Defeated amendment – fairly weak evidence

· Wolff amendment would’ve given states the authority to discharge of radioactive wastes from nuclear power plants

· Opponents made clear they opposed transferring the AEC’s regulatory authority to the states or the EPA

· Conference committee

· Conference committee ranking member conformed the above understandings, had same reference to “radioactive materials” as the House and Senate bills

· Blanchard v. Bergeron (Scotus 1989) (The Reasonable Attorney’s Fee Case) (Scalia’s concurrence critiques LH)
· Sec. 1988 allows certain prevailing plaintiffs “a reasonable attorney’s fee”

· Defendant sought a cap on this fee, can’t be more than the attorney got from their contingency fee, said the market sets what is reasonable in this way

· Holding: The award isn’t per se unreasonable just because it’s more than the contingency fee.

· Majority relies on LH

· Senate and House reports refer to a 12 factor test in Johnson.

· Johnson says Litigant shouldn’t be awarded a fee larger than what he’s contractually bound to pay.

· Unclear if Congress embraced that aspect, it pointed to 3 District Court cases where it said the Johnson factors were “correctly applied” but in those cases the fee arrangement was only a factor and not dispositive

· Scalia’s concurrence critiques LH
· See above

· Continental Can Company v. Chicago Truck Drivers Union (7th Cir 1990) (The Trucking Pension Case) (nuanced on LH) (Judge Easterbrook)

· Statutory exemption if “substantially all” of the contributions are made by employers in the trucking industry.

· Holding: “Substantially all” means 85% here

· Court still uses LH but treats it carefully and skeptically

· LH has conflicting sponsor statements, one of which was after enactment

· House Floor Manager and a sponsor Rep. Thompson said it’s a term of art used by the IRS and means 85%

· Senate author of the amendment creating the excemption, Sen. Durenberger, says it means 50.1%

· Implied this in remarks inserted after the debate and a

· Then two months after enactment, said it meant majority and that 85% would make it useless to the Teamsters

· “Substantially all” is a phrase with a special legal meaning. Used frequently in tax statutes, and every single regulation the court could find quantifies that as 85% or more. 

· And it’s Rep. Thompson’s specific statement, not the vague first one by Sen. Durenberg that would’ve been in the minds of the President and Members of Congress

· If they were even thinking about the term “substantially all”

· Probably no one even saw the comments Sen. Durenberger inserted into the Congressional Record, and they couldn’t have influence anyone in the house.

· Language is an exercise in shared understanding, one Senator’s idiosyncratic meaning does not count. 

· Statements after enactment do not count in considering legislative history.

· Exxon Mobil v. Allapattah (Scotus 2005) (The Class Action Jurisdiction Case)

· Federal class action based solely on diversity, only some members have claims > $75k. 

· Court had denied such supplemental jx in diversity class actions (Zahn) and in federal question cases(Finley 1989) 

· Statute (1990) flipped Finley, less clear if it flipped Zahn.

· Holding: 1367 flips Zahn
· Majority says that since the text is clear can disregard LH entirely. 

· But looks to LH anyway and says the case confirms their “worst fears” about LH

· Two main lines of criticism about LH

· Constraint and Clarity

· Study committee was part of court system, said flips Zahn

· Federal court committee didn’t take a position

· And then House Committee says it’s supposed to restore pre-Finley understandings, citing Zahn

· LH is often murky, ambiguous, and contradictory. Leads to  “looking over a crowd and picking out your friends.”

· Cooking/circumvention

· Law professors who participated in drafting said on its face 1367 flips Zahn, but said LH is an attempt to alter that result

· Majority reads this uncharitably as they couldn’t get it into the statute so they put it in LH instead

· Judicial reliance on committee reports may give unrepresented committee members, or unelected staffers and lobbyists the ability and incentive to manipulate LH to secure results they couldn’t get through the text

· Dissent relies on the LH, says Congress didn’t intend to overrule Zahn
Rule of Lenity

· Rule of lenity only applies if ambiguity remains “after engaging in traditional methods of statutory interpretation” Kasten v. Saint-Gobain Performance (Scotus 2011).
· Rule of lenity “cannot dictate an implausible interpretation of a statute, nor one at odds with the generally accepted contemporary meaning of a term.” Taylor v. United States (Scotus 1990). 
· United States v. Bass (Scotus 1971) (The Firearms in Commerce Case) (lenity as a second-tier tiebreaker)

· D convicted of firearm possession in violation of 18 USC App 1202(a): “Any person who – (1) has been convicted by a court of the US or of a state or any political subdivision thereof of a felony…and who receives, possesses, or transports in commerce or affecting commerce…any firearm shall be fined not more than $10k or imprisoned for not more than two years, or both.”

· D had previous felony conviction

· No allegation that the firearm was possessed “in commerce or affecting commerce”

· Statute is ambiguous as to if the “in commerce or affecting commerce” applies to “possesses” and “receives” as well as to “transports” (no comma after transports)

· Still ambiguous after looking at text and LH

· Rule of Lenity: “Ambiguity concerning the ambit of criminal statutes should be resolved in favor of lenity.”
· “When choice has to be made between two readings of what conduct Congress has made a crime, it is appropriate, before we choose the harsher alternative, to require that Congress should have spoken in language that is clear and definite.”
· Also a federalism canon, though rule of lenity is the deciding factor:

· “unless Congress conveys its purpose clearly, it will not be deemed to have significantly changed the federal-state balance.”

· “We will not be quick to assume that Congress has meant to effect a significant change in the sensitive relation between federal and state criminal jurisdiction.”

· Dissent: 

· Punctuation makes this clear, majority’s reading would require an extra comma (which Congress uses in the next clause, so they know how to use it)

· Congressional finding said that all possessions of firearms by a felon affect interstate commerce, unnecessary under majority’s reading

· LH explains purpose, uses possessions without qualifications about interstate commerce
· Policy:
· Want to give fair warning to defendants, which means the dividing line between legal and illegal conduct should be clear

· (Casebook response: criminals are unlikely to carefully consider the text of the law, esp. punctuation and LH, so this notice probably isn’t very valuable)

· (And if fair notice is the underlying reason, does it make sense to impose criminal punishment when the statute’s text doesn’t clearly say it’s illegal but you have to look to something like LH to see that?) 

· Because criminal penalties are serious, and because criminal punishment usually represents the moral condemnation of the community, legislatures and not courts should define criminal activity. 

· (Response: where does this come from? And why does it only apply for criminal matters?)

· (Another possible justification: rule of lenity has a long history, and court since the founding said penal laws are to be construed strictkly, so Congress may just be legislating against that background, even if no constitutional justification for the rule)

· Why use lenity as a lexically inferior tie breaker?

· If it’s a really good rule, why have it so low in the hierarchy?

· But unclear if it has basis in Congressional intent or constitution, maybe long history so can presume Congress legislates against it.

· Helps clear cases that can’t be resolved in other ways

· But nothing like that for civil cases
ACA Subsidies Case Obamacare 

· ACA subsidies case – King v. Burwell
· Subsidies allowed for insurance purchased on an “Exchange established by the State.”

· Calculates amount based on how many months a person was covered by a plan “enrolled in through an Exchange established by the State under section 1311”

· Other provisions say if the state fails to establish an exchange, the federal government shall “establish and operate such Exchange within the state.”

· Not clear if individuals in those exchanges can get subsidies

· Some claims of scrivener’s error and claims that Members of Congress didn’t actually contemplate any such compromise.

· And parts of the statute would arguably be ineffectual or meaningless if there are no subsidies on federally organized exchanges

· Such as reporting requirements on subsidy eligibility and advance subsidies paid which apply to Sec 1311 and Sec 1321 exchanges. Section 1321 covers just federal exchanges

· If the subsidies are unlawful then some people will likely face tax penalties, others may have to go without insurance, and insurers will have fewer customers.

Administrative State General

· Possible objections to modern rulemaking agencies

· Simple objections

· Strict separation of powers with simple concepts

· Deeper objections

· Bits of constitutional text, combined with inferences towards a higher level separation of powers principle, and history

· Vending clauses and blending clauses (eg. appointments is pres+senate) plus expressio

· Separating clauses

· Selection—Each branch has limited ability to select members of the other branches

· Removal—ability to remove members of other branches is limited

· Incompatibility—Members of Congress can’t also serve in executive or judicial branch

· Though can serve simultaneous in executive and judicial branches

· Imply separation and checking/balancing in general in order to achieve more liberty.

· And build a general principle from separating clauses that there is separation of powers

· Federalist Papers etc reinforce such principles

· Responses

· Functionalist: need lots of flexibility to ensure the workability and adaptability of modern government

· Necessary and proper clause (and no separation of powers clause)

· And some state constitutions at time of founding had explicit statements that the legislature shall not exercise the executive or judicial powers and vice versa.

· Response to expressio argument

· Separating clauses + expression would imply powers are shared in general and there are certain exceptions

· Or build a general principle from blending causes that say there’s a broad principle of blended power (eg: Veto, Impeachments with Chief justice presiding in the Senate, appointments, treaties, VP presiding in Senate and having the VP break ties)

· Tradition

· Deference

· Separation of powers arguments

· Locke has two main arguments

· Argument that legislature can only make laws, not legislature, a nondelegation principle

· Argument that the executive has some independent power to act in the public interest even with authorization from the legislature.

· Administration as rule makers and adjudicators

· Insider trading is a good example

· Broad grant of power to SEC; unclear SEC rule; interpretations by SEC are what says no insider trading

· Article 1 Sec. 7 process (bicameralism and presentment) plus internal rules and practices and politics generates the 1934 Act.
· Statute expressly delegates authority to the SEC but it’s unclear what the scope is
· SEC uses that authority to adopt a regulation that it enforces against alleged violators and interprets its decision in its adjudications
· Sounds a lot like SEC is taking on executive/legislative/judicial rules
· Valid regulations have the force and effect of law. 
· Formalism vs. functionalism

· Two main schools of thought about how to interpret the constitutional structure

· Formalists see constitution as drawing relatively sharp lines of demarcation between the powers and responsibilities assigned to the respective branches

· Argue it’s unconstitutional for Congress to reassign a power to another branch

· More likely to find the Constitution’s meaning is fixed by the historical understanding prevailing in 1789

· Even if it makes it harder for Congress to adapt governmental structure to deal with modern problems

· Functionalists think of the Constitution as leaving a great deal undecided

· Tend to favor a more purposive approach to interpreting the Constitution

· Say need flexibility instead of strict separation of powers to ensure modern government is workable and adaptable

· And say formalism would entail an undesirable unraveling of much of the post New Deal administrative state.

Delegation

Delegation Overview

· General

· Judges tell us Congress cannot delegate its “legislative power”

· But congress has upheld delegations of quite vague rulemaking power with two old exceptions (Schechter, Panama)

· Doctrine calls for an “intelligible principle” and a recurring claim is that agencies are then exercising “executive power” Hampton. 

· Possible justifications for the nondelegation doctrine:

· Separation of powers—eg. Locke’s views

· Article I vesting clauses

· “All legislative powers herein granted shall be vested in a Congress of the United States.” Art I Sec. 1

· Other vesting clauses don’t say all

· But necessary and proper clause

· Plus doesn’t mean Congress can’t transfer them

· Bicameralism and presentment

· These make It hard for parochial factions to get legislation passed that goes against the public interests; promotes caution and deliberation; protects political minorities; makes bad laws harder to pass by making all laws harder to pass

· Nondelegation doctrine protects these by making it harder for Congress to circumvent the Article 1 Sec 7 process

· Historical practice

· Have broad delegation of rulemaking power to agencies since the very beginning of the Republic

· But Supreme Court has also consistently articulated a constitutional concern about delegation

· Though almost never has struck an act down

· Non delegation doctrine is either functional or a phantom
· Doesn’t work in a formalistic sense—in a simple literal view Congress passed the statute and the agency is carrying out the directive

· More complicated functionalist sense: agency arguable exercising legislative power when they set rules like a legislature does

· But doesn’t go through Art 1 Sec 7 process
Delegation Policy

· Arguments for delegation

· Administrative agencies may have specialized expertise (weak)
· But Congress does have committees which can build up expertise, could hire lots of staffers instead of giving money to an agency

· Agencies may be more conducive to complex, technical policy making that the legislative process

· So clarity and speed/flexibility
· Congress lacks time to study all issues that would arise for a moderately complex statute

· And legislative process is slow by design, hard to react to new information or changing circumstances

· Might be better at setting broad principles than very specific rules like X ppm benezene is allowed

· And might be easier for Congress to compromise on the broad standard than the exact details

· So by letting the agencies flesh it out, you get more clarity
· Plus partisan and distributive politics may inhibit sensible pragmatic decisions

· Agencies still have some accountability
· Arguments against delegation

· Seems anti-democratic to say regulatory decisions need to be insulated from politics (accountability)

· But agencies aren’t immune to democratic constrains

· Congress grants and can take away their authority

· Hard to take away the authority due to veto and inertia, but this should make Congress more careful about delegating

· Pres and Congress play a role in selecting personnel

· Part of executive branch, President is electorally accountable.

· Congress can cut off funds to the agency (for most)

· Downsides to speed and flexibility

· Constantly changing rules disrupts things

· Less deliberation and stability
· Values:

· Many policy decisions require weighing values, no reason to think an agency does this better than Congress

· Agency officials might act in arbitrary or unaccountable ways
· And agencies can be captured by special interests

· Though so can Congress/committees

· At some point, judicial review becomes a form of delegation to judges
· If agencies don’t get to fill in the details, but Congress still passes vague laws, then judges have to fill in the details

· Eg. The Trucking Pension case where Easterbrook says substantially all means 85%

· Though this seems to have happened in some areas like antitrust and employment discrimination

· Seems Congress deliberately drafted open ended statutes to let federal courts develop the law in a common law fashion.

· What might explain the decline of the non-delegation doctrine?

· Bad idea

· Court may be worried a strong form of the doctrine inhibits Congress’s ability to carry out its constitutional powers

· Or maybe judges think they aren’t competent to enforce the principle and someone else should

· Scalia [majority] in Whitman: “We have almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those executing of applying the law.”
· Judicial appointment

· Now have more liberal judges than in 1935

· Is the non-delegation doctrine dead?

· New appointments could change things

· Thomas’s Concurrence in Dept of transportation v. Association of American Railroads (2015)

· “Our reluctance to second-guess Congress on the degree of policy judgment is understandable; our mistake lies in assuming that any degree of policy judgment is permissible when it comes to establishing generally applicable rules governing private conduct.”

· May be some exceptions but applies generally

· Wouldn’t apply to say rules administering the executive branch, since doesn’t apply to private conduct. 

· And has to be legally binding rules so possible it doesn’t apply to delegation to courts through interpretation, eg. letting the court’s award reasonable attorney’s fees

· Should return to original meaning “The government may create generally applicable rules of private conduct only through the proper exercise of legislative power.”

· Says the intelligible principle test is being misused.

· Agrees this will inhibit Government from acting with as much speed and efficiency as it does now

· Doesn’t get any votes behind Thomas’, but ideas like this could change other’s minds. 

· Impact of denying all agency regulations the force of law
· Would give a lot of power to judges

· Maybe a bit better if Judges defer to the agency’s interpretation of the statute, eg. Chevron,

· But that comes close to giving those agency interpretations the force of law.

Delegation Key

· Hampton (The Equalizing Tariff Case) (delegation upheld)

· Tariff Act Sec. 315 authorized changes in import duties “whenever the President, upon investigations of the differences in costs of production of articles…shall find…”

· Gives a list of factors for the president to take into account, including

· Differences in cost of production

· Advantages granted to a foreign producer by a foreign government

· Upheld delegation, President increased the tariff on barium dioxide from 4 cents per pound to 6. 

· Congress cannot delegate legislative power to the President/judicial branch.

· Requirement: For delegation to be permissible, there must be an “intelligible principle”

· “If Congress shall lay down by legislative act an intelligible principle to which the person or body authorized to [take some regulatory action] is directed to conform, such legislative action is not a forbidden delegation of legislative power.”

· If there is an intelligible principle it’s an agency’s implementation of a policy decision made by Congress (so executive power) instead of a delegated legislative power

· Panama Refining v. Ryan (Scotus 1935) (delegation struck down)
· Struck down a provision that allowed the President to make it a violation of federal law to sell oil produced in excess of production quotas imposed by state law.

· Schechter (The Sick Chicken Case) (delegation struck down)

· NIRA Sec. 3a authorized enforceable “code of fair competition”

· Court strikes down the delegation. 

· “The Congress is not permitted to abdicate or to transfer to others the essential legislative function with which it is thus vested”

· “Congress cannot delegate legislative power to the President to exercise an unfettered discretion to make whatever laws he thinks may be needed or advisable for the rehabilitation and expansion of trade and industry.”

· Court gives a number of factors on when to strike down a statute as impermissible delegation (seems clear needed multiple factors to strike down the delegation, can distinguish cases on those factors):

· Vagueness

· This seems relevant to the intelligle principle test, but the seem to go beyond it. 

· Breadth

· Covers all industry and agriculture as well

· No administrative process

· President may create agencies to help with the investigation but he doesn’t have to

· Unlike say FTCA which created a quasi judicial body and procedures for notice and hearing, fact finding, judicial review, and formal complaint

· Industry role

· Gives interest groups a formal means of proposing codes

· Later cases confirm Schechter’s outlier status
· NBC v. US (Scotus 1943) (delegation upheld)

· Very vague, but relatively narrow

· Held: Congress may grant the FCC the power to allocate broadcasting licenses in “the public interest, convenience, and necessity”

· American Power & Light v. SEC (Scotus 1946) (delegation upheld)

· Held: Congress may delegate to the SEC the power to reject corporate reorganizations that are not “fair and equitable”

· Yakus v. U.S. (Scotus 1944) (delegation upheld)

· Agency official given authority to set economy wide wartime prices as long as they are “fair and equitable”

· This is very vague and broad, even if have some administrative process

· Nondelegation challenge to a wartime measure that gave an executive branch officer, The Price Administrator, the authority to set maximum commodity prices that, in the Administrators judgment are generally “fair and equitable” and effectuate the purposes of the act, including stabilizing prices and elimintating hoarding and profiteering. 

· Court upheld the delegation

· Ok that the agency has policy judgment

· Would only say impermissible delegation if there was an absence of standards to guide the Administrator’s actions (eg. if it would be impossible for the court to determine whether the will of Congress has been obeyed).

· Whitman (The Air Quality Case) (delegation upheld)
· 109a gives EPA Administrator the authority to promulgate National Ambient Air Quality Standards

· Intelligible principle:

· Statutory standard: “Requisite to protect the public health” after allowing an “Adequate margin of safety.”

· Delegation upheld. 

· Falls well within the bounds of precedent, even though there’s no determinative test for how much discretion the EPA has

· Congress cannot delegate the legislative power, when it confers decision making authority upon agencies, Congress must “lay down by legislative act an intelligible principle to which the person or body authorized to act is directed to conform. (Citing Hampton)
· An agency cannot “cure an unlawful delegation of legislative power by adopting in its discretion a limiting construction of the statute.”

· “The degree of agency discretion that is acceptable varies according to the scope of the power congressionally conferred.”

· Congress need provide no direction to the EPA regarding how it defines “country elevators” which are to be exempt from regulations governing grain elevators

· But Congress must “provide substantial guidance on setting air standards that affect the entire national economy.”

· “We have almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those executing of applying the law.”

· Distinguishing Schechter
· Sets just Air Quality standards rather than allowing regulation of just about anything

· Based on latest scientific knowledge instead of industry proposal

· And has administrative process

· EPA does have a lot of discretion but that’s not enough to make it unconstitutional.

· American Petroleum Institute (The Benzene Case) (nondelegation canon)
· Narrowest ground for judgment: The plurality opinion. (Often adding a factor, as Powell’s concurrence does, would make it narrower, but not here)

· Plurality opinion withholds judgment on cost benefit analysis since OSHA didn’t make the necessary finding of a significant risk, doesn’t rule on if cost benefit analysis is needed

· OSHA regulation overturned. Didn’t meet the burden of proof required under the statute.

· Canon seems to be pretty strong
· Plurality’s reading seems less plausible than dissent’s because it uses the general language instead of the more specific language.

· Plurality uses a creative interpretation of the statute when there might not even be a constitutional problem to begin with.

· This makes the language more specific. 

· But the whole point of the nondelegation doctrine was to make Congress be more specific in the first place.

· So it looks very questionable.

· “In the absence of a clear mandate in the Act, it is unreasonably to assume that Congress intended to give the Secretary the unprecedented power of American industry that would result from the Government’s [interpretation].”

· The Government’s interpretation (that neither 3(8) nor 6b5 requires that the risk from a toxic substance be quantified sufficiently to enable the Secretary to characterize it as significant in an understandable way), the statute would make such a sweeting delegation of legislative power that it might be unconstitutional under Schechter.

· “A construction of a statute that avoids this kind of open-ended grant should certainly be favored.”
· Policy:
· Might be easier for judges to interpret statutes (in line with this canon of reading, when possible, statutes to avoid potentially unconstitutional delegations of legislative power) than to draw principled lines between permissible and excessive delegation. 

· But raises many of the same issues as the constitutional avoidance canon does more generally

· Esp. that courts will fail to respect Congressional decisions on the basis of vaguely specified constitutional concerns.

· Does it really serve the crucial interest of the nondelegation doctrine (ensuring legislative responsibility for policy outcomes) if the judiciary rewrites the statute to narrow its scope to an acceptable range and to supply an intelligible principle?

Delegation Cases

· Hampton v. United States (Scotus 1928) (The Equalizing Tariff Case) (delegation upheld)

· Tariff Act Sec. 315 authorized changes in import duties “whenever the President, upon investigations of the differences in costs of production of articles…shall find…”

· Gives a list of factors for the president to take into account, including

· Differences in cost of production

· Advantages granted to a foreign producer by a foreign government

· Upon such a finding, the president was empowered to make such “changes in classifications or increases or decreases in any rate or duty” as were necessary “to equalize” those “costs of production.”

· Congress had set the initial rate for barium dioxide at 4 cents/pound

· President issued a declaration raising the tariff to 6 cents per pound

· Act stated that all investigations into differences in production costs were to be made by the United States Tariff Commission, which was required to give reasonable public notice and opportunity to be heard to interested parties.

· Holding: Delegation is valid. Increased tariff upheld.

· Congress cannot delegate legislative power to the President/judicial branch.

· Requirement: For delegation to be permissible, there must be an “intelligible principle”

· Ok for congress to lay down “an intelligible principle to which the person or body authorized to fix such rates is directed to conform.”

· In this case, Congress described with “clearness” its policy and plan, then authorized an official to “carry out its policy”

· Congress’s goal was to make sure domestic producers were on equal footing with foreign producers in US markets.

· Would be impossible for Congress to fix every rate.

· So common sense requires that in fixing such rates Congress may delegate to a commission (eg. the ICC) to fix those rates “after hearing evidence and argument concerning them from interested parties, all in accord with a general rule that Congress first lays down that rates shall be just and reasonable considering the service given, and not discriminatory”

· Court doesn’t seem to find it relevant that Congress set the initial rate of 4 cents. 

· Maybe Congress got it wrong or maybe it’s inconvenient to change it. 

· More variables plus a straightjacket formula on how they use the variables should decrease discretion

· But if the factors are unranked and there’s lots of discretion about how to apply each factor, then more factors should increase discretion

· Schechter Poultry v. United States (Scotus 1935) (The Sick Chicken Case) (delegation struck down)

· NIRA Sec. 3a authorized enforceable “code of fair competition” if

· When the trade or industry group proposes the code

· President finds that the association or group, the association “impose[s] no inequitable restrictions on admission to membership therein and are truly representative.”

· And the code is not designed “to promote monopolies or to eliminate or oppress small enterprises…and will tend to effectuate the policy of Title I of the Act”

· Title I gives a list of factors to take into account, but no prescribed formula for how to use them, so that can increase discretion. 

· And some of the goals like increasing production and preserving resources could be in tension

· Also the president can propose codes on his own motion, and create exemptions and exceptions to codes proposed by trade groups or associations. 

· President created a Live Poultry Code by Executive Order.

· Court strikes down the delegation. 

· “The Congress is not permitted to abdicate or to transfer to others the essential legislative function with which it is thus vested”

· Delegation of legislative power to trade or industrial associations or groups to let them enact the laws they deem wise and beneficial would clearly be “utterly inconsistent with the constitutional prerogatives and duties of Congress,” even as constrained by the permissible aims of Section 1.  

· Likewise “Congress cannot delegate legislative power to the President to exercise an unfettered discretion to make whatever laws he thinks may be needed or advisable for the rehabilitation and expansion of trade and industry.”

· Court gives a number of factors on when to strike down a statute as impermissible delegation (seems clear needed multiple factors to strike down the delegation, can distinguish cases on those factors):

· Vagueness

· This seems relevant to the intelligle principle test, but the seem to go beyond it. 

· Breadth

· Covers all industry and agriculture as well

· No administrative process

· President may create agencies to help with the investigation but he doesn’t have to

· Unlike say FTCA which created a quasi judicial body and procedures for notice and hearing, fact finding, judicial review, and formal complaint

· Industry role

· Gives interest groups a formal means of proposing codes

· Whitman v. American Trucking Associations (Scotus 2001) (The Air Quality Case) (delegation upheld)
· 109a gives EPA Administrator the authority to promulgate National Ambient Air Quality Standards

· EPA’s rule was about Ozone and particulate matter, said they were non-threshold pollutants and no safe level above 0.

· EPA sets standard above 0 though, eg. .08 ppm for Ozone.

· Intelligible principle:

· Statutory standard: “Requisite to protect the public health” after allowing an “Adequate margin of safety.”

· Delegation upheld. 

· Falls well within the bounds of precedent, even though there’s no determinative test for how much discretion the EPA has

· Congress cannot delegate the legislative power, and so when it confers decision making authority upon agencies, Congress must “lay down by legislative act an intelligible principle to which the person or body authorized to act is directed to conform. (Citing Hampton)

· An agency cannot “cure an unlawful delegation of legislative power by adopting in its discretion a limiting construction of the statute.”

· Court has only found the requisite “intelligible principle” lacking in only two statutes

· One provided “literally no guidance for the exercise of discretion”

· The other “conferred authority to regulate the entire economy on the basis of no more precise a standard than stimulating the economy by assuring fair competition.” (Schechter)
· “The degree of agency discretion that is acceptable varies according to the scope of the power congressionally conferred.”

· Congress need provide no direction to the EPA regarding how it defines “country elevators” which are to be exempt from regulations governing grain elevators

· But Congress must “provide substantial guidance on setting air standards that affect the entire national economy.”

· “We have almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those executing of applying the law.”

· Distinguishing Schechter
· Sets just Air Quality standards rather than allowing regulation of just about anything

· Based on latest scientific knowledge instead of industry proposal

· And has administrative process

· EPA does have a lot of discretion but that’s not enough to make it unconstitutional.

· Concurrence, Thomas:

· Doesn’t reach it here since wasn’t raised, but not convinced that the intelligible principle doctrine prevents all cessions of legislative power

· Concurrence in part, Stevens:

· Would be better to admit that the delegation is one of legislative power

· And it’s constitutional because it’s adequately limited

· If NAAQS has been prescribed by Congress, everyone would agree the rules are legislative power

· Vesting clauses don’t purport to limit the authority to delegate that power

· Agrees with using intelligible principle test

· AFL-CIO v. American Petroleum Institute (Scotus 1980) (The Benzene Case)
· Case presented a serious nondelegation question because 6n5 arguably prescribed a meaningless criterion for OSAH to apply in regulating workplace hazards (the qualifier to the extent feasibly threatns to transform an otherwise intelligible statutory standard into something that tells the Secretary to adopt the most protective standard if he can but excusing him from that duty if he cannot.

· Plurality sidesteps this problem. 

· Reads in a threshold requirement that the agency find a “significant risk” to employee health before adopting a safety standard (something OSHA hadn’t done)

· This is not the most natural reading, tut the plurality justified its reading in part by emphasizing the judiciary’s obligation to read statutes, where possible, to avoid sweeping and potentially unconstitutional delegations of legislative power.

· OSH Act 6b5 directs the Secretary of Labor “in promulgating standards dealing with toxic materials… to set a standard that “most adequately assures, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health or functional capacity.”

· Sec. 3(8) defines occupational safety and health standard as “a standard which requires conditions, or the adoption or use of one or more practices, means, methods, operations, or processes, reasonably necessary or appropriate to provide safe or healthful employment and places of employment.”

· OSHA standard limited worker benzene exposure to 1ppm of air based on

· Asserted cancer risk at 10ppm and no proven threshold for when health effects start

· Plus technological and economic feasibility (so don’t go to 0 ppm)

· Economic feasibility in that the industry won’t go bankrupt. 

· Narrowest ground for judgment: The plurality opinion. (Often adding a factor, as Powell’s concurrence does, would make it narrower, but not here)

· Plurality opinion withholds judgment on cost benefit analysis since OSHA didn’t make the necessary finding of a significant risk, doesn’t rule on if cost benefit analysis is needed

· OSHA regulation overturned. Didn’t meet the burden of proof required under the statute.

· Says there must be a finding of significant risk as a threshold matter before OSHA can rule.

· But case effectively redelegates the decision to OSHA. 

· Canon seems to be pretty strong
· Plurality’s reading seems less plausible than dissent’s because it uses the general language instead of the more specific language.

· Plurality uses a creative interpretation of the statute when there might not even be a constitutional problem to begin with.

· This makes the language more specific. 

· But the whole point of the nondelegation doctrine was to make Congress be more specific in the first place.

· So it looks very questionable.

· “In the absence of a clear mandate in the Act, it is unreasonably to assume that Congress intended to give the Secretary the unprecedented power of American industry that would result from the Government’s [interpretation].”

· The Government’s interpretation (that neither 3(8) nor 6b5 requires that the risk from a toxic substance be quantified sufficnetly to enable the Secretary to characterize it as significant in an understandable way), the statute would make such a sweeting delegation of legislative power that it might be unconstitutional under Schechter.

· “A construction of a statute that avoids this kind of open-ended grant should certainly be favored.”
· Policy:
· Might be easier for judges to interpret statutes (in line with this canon of reading, when possible, statutes to avoid potentially unconstitutional delegations of legislative power) than to draw principled lines between permissible and excessive delegation. 

· But raises many of the same issues as the constitutional avoidance canon does more generally

· Esp. that courts will fail to respect Congressional decisions on the basis of vaguely specified constitutional concerns.

· Does it really serve the crucial interest of the nondelegation doctrine (ensuring legislative responsibility for policy outcomes) if the judiciary rewrites the statute to narrow its scope to an acceptable range and to supply an intelligible principle?

Congressional Control of Agencies/Legislative Veto

Means for Congress to Control Agencies
· Careful delegation
· But concerns linger about accountability, arbitrariness, constitutionality etc, eg. plurality in American Petroleum (The Benzene Case)

· Pass a new law through Art 1 Sec 7 process
· Can be hard/slow (status quo bias, stronger for amendments/new legislation than appropriations that sunset)

· Plus requires executive to sign off on limiting agency power

· Agencies generally won’t do anything strongly opposed by the president anyway

· Appropriations
· Some agencies are self financed

· Eg. Fed/CFPB financed primarily through fees levied on the regulated community

· Most agencies get annual appropriations, if not renewed they get 0, so reduces status quo bias.

· Changing the size of the agency’s budget affects how aggressively or expansively an agency can pursue it’s delegated task

· But this is a blunt instrument

· Congress can also put in appropriations riders.

· Restrict agency’s authority to make certain decisions, eg. forbidding the agency from spending money one some activity or requiring it to spend money on something

· Might be easier to pass amendments to an appropriations bill because these are must pass.
· Committee Oversight
· Letters from committee/some members to agency head

· Hearings

· Can subpoena witnesses

· Investigations/audits/other oversight

· Can make life unpleasant for agency officials

· Seems to have a significant impact on how agencies exercise their policy making discretion

· Why do these have an effect?

· Implicit threat of changing agency’s appropriations/authority if they don’t comply

· Could hold hostage other legislation and appointments

· Public shaming

· So lets agenices know where Congress stands

· And they have incentives to conform

· Impeachment
· Pres/VP/”all civil Officers” of the US shall be removed from Office on Impeachment for and Conviction of Treason, Bribery, or other high Crimes and Misdemeanors. Art II Sec. 4

· Art I Sec. 3. Senate has Sole Power to try all Impeachments, no Person shall be convicted without Concurrence of two-thirds of the Members present

· Art 1 Sec 2 gives House the sole power of impeachment, but just majority vote there

· So impeachment process is very hard due to time constraints and the 2/3rds requirement in the Senate

· Congressional Review Act
· Enacted 1996

· Agency must submit a major rule to Congress 60 days before it goes into effect.

· If House and Senate both pass a disapproval resolution (and either Pres signs or veto overridden), then the agency rule is vetoed. 

· But agencies frequently seem to violate this and most courts have refused to invalidate rules covered by the CRA but not submitted to Congress.

· CRA used only once, by Republicans shortly after GWB took office to void a workplace ergonomics regulation that OSHA promulgated near the very end of the Clinton administration.

· REINS Act (Proposal, not enacted)

· Would require Congress and Pres to approve, through Art I Sec. 7 process, any “major” new regulations proposed by agencies

· Two theories of what drives agencies
· People theory (Cheney’s): People drive agencies

· Get stuff done by putting people who agree with you on policy in the agency

· Rules governing the agency are what matters

· Rules/law, budgeting, culture all affect the agency and who wants to work there

Legislative Veto

· Impact of Chadha
· Very low. Congress has many other ways of reigning in agencies.

· Some reason to believe Chadha had no impact.

· Alternatives to the legislative veto

· Congress still passes new legislative vetoes and inserts legislative provisions into statutory language or asserts in a committee report that an agency must seek approval from the relevant legislative committees/committee chair before taking some action

· These requirements are legally meaningless after Chadha but executive agencies may still comply due to threats of statutory revision, Congress’s control over agency budgets, future appointments, and informal oversight mechanisms

· So these are a way for Congress to communicate to agency heads

· And agency heads have incentives to comply

· Congressional Review Act, above

· INS v. Chadha (Scotus 1983) (The Deportation Case)
· In methodological terms, Chadha is strongly formalist, while the nondelegation cases were more functionalist.
· The nondelegation cases relaxed separation of powers restrictions in the name of practicality and efficiency
· Possible resolutions of this tension:
· Harder for courts to police the line between legislative and executive power than to determine if a particular institutional mechanism like the legislative veto is permissible
· Or a formalist explanation: Bicameralism and Presentment Clauses expressly define and limit Congress’s power to legislate but not the executive’s power to implement a duly enacted statute.
· Holding: legislative vetoes are unconstitutional

· Both one-house and two house versions

· Statute:

· Gives AG discretion to suspend deportation on listed criteria

· AG must report any suspension to Congress

· Either House can then override a suspension by resolution, if they do it before the end of the session after the one in which it is reported, then the AG shall deport the alien.

· Otherwise deportation proceedings are suspended

· Facts:

· Chadha remained in US after expiration of his student Visa

· AG granted his request for suspension of deportation

· AG reported this to Congress

· House passed a timely resolution overturning the AG’s decision to suspend Chadha’s deportation

· Without public hearing, meaningful statement or reasons, or recorded vote.

· Not an issue in this case, but would be obviously constitutional under the nondelegation doctrine

· “Convenience and efficiency are not the primary objectives—or the hallmarks—of democratic government and our inquiry is sharpened rather than blunted by the fact that congressional veto provisions are appearing with increasing frequency”

· Legislative veto is unconstitutional because (two part reason):

· Exclusivity of the A1 Sec 7 process for the exercise of the legislative power

· Framers decided that the “Legislative power of the Federal Government be exercised in accord with a single, finely wrought and exhaustively considered, procedure”

· Part functionalist: (responses to these in class notes)

· Says have A1 S7 process for purposes of ensuring careful deliberation/things don’t go too fast

· And ensure public spirited laws that are good for everyone

· Part more formalist:

· “Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives may be necessary (except on a question of Adjournment) shall be presented to the President of the United States.” A1 S7
· Founders put more than just bill to avoid circumvention
· Expressio type argument saying a given method for exercising power implies there aren’t others
· Possible principles?
· Ensure proper balance of power
· This fails, you’d have to know what the right balance of power is. 

· Plus letting Congress do large delegations plus the legislative veto is middle ground between no strings attached delegation and no delegation at all

· So court forces a more extreme outcome

· Don’t want to let institutions delegate power to itself or some subset of itself

· This is part of the court’s concern

· The action here is an exercise of the legislative power
· Three arguments
· Presume a given branch is acting within its assigned sphere

· Alters legal rights of people outside the legislature is a legislative act
· Substitutes for a traditional use of A1 Sec. 7 
· Does Chadha invalidate rulemaking? No.

· The three arguments above, for what is legislative vs. executive

· Presume a given branch is acting within its assigned sphere
· This factor supports rulemaking/delegation
· Alters legal rights of people outside the legislature is a legislative act
· Yes, so this points against the validity of rulemaking
· Eg. PPM limits for air pollution alter legal rights, they have the force and effect of law and are enforceable against you
· But there often wouldn’t be legal obligations until the rules are promulgated
· Substitutes for a traditional use of A1 Sec. 7 (private bills) – still have some private

· Yes, so points against validity of rulemaking

· Initial tariffs in Hampton and specific masses and chemisty in LSD Case show Congress can and does legislate quite specifically sometimes

· But in footnote 16, the court exonerates rule making as constitutional. So does the analysis just heavily rely on the presumption that when a given branch acts it is acting within its seal.
· One simple way to see it is Congress tells the executive to do something and then the executive does do it, so therefore the rulemaking is executive regardless of the functional impact
· Also subject to check by the terms of the legislation that authorized, to Congress changing the delegation, and to judicial review to make sure it falls within the statute.
· Does Chadha’s holding invalidate the delegation defense of LH? No

· The ordering is different.

· The self-delegation occurs before the law is passed, so Congress still signs off on the result.

· While with the legislative veto, it’s a delegation of continuing authority to part of Congress, with no check by the whole Congress.

· Are private bills unconstitutional exercises of the “judicial power”?

· Justice Powell’s concurrence says that what Congress did with the legislative veto is judicial power. {Which seems wrong}

· With a private bill, have all of Congress acting, not just one House, so seems more legislative.

· Have the presumption that a given branch is acting within its assigned sphere.
Appointment and Removal

Appointment overview

· The President shall “shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.” Art 2. Sec. 2.

· Buckley held the appointment clause is the exclusive way to appoint “Officer”

· But Officer remained vague, and Morrison later added factors to define “inferior” officers

· Appointment and removal are among the mechanism of congressional influence over removal.

· Recess Appointments
· A2 S2 recess appointments: “The President shall have power to fill up all vacancies that may happen during the recess of the Senate, by granting Commissions which shall expire at the End of their next Session.”

· NLRB v. Noel Canning (Scotus 2014)

· Recess appointment clause applies to any vacancy during any recess of the Senate

· Doesn’t matter if vacancy arises before the recess

· And doesn’t matter if intra-session or inter-session recess

· But the pro-forma sessions the Senate does every 3 days don’t count as a recess, Senate says it’s in session during these so it is.

· Court upheld the current practices/traditions, lets Pres and Senate fight it out through normal process

· New Senate Cloture rule got rid of 60 vote requirement to cut off debate on appointments, except for Supreme Court appointments

· So now easier to appoint and so lower cost to remove someone
Appointments Key

· Art 2 Sec 2 is the exclusive means for appointing “Officers of the United States.” Buckley (The FEC Case)

· If the method doesn’t follow the Appointments Clause, then they aren’t Officers of the United States and so may “properly perform duties only in aid of those functions that Congress may carry out by itself, or in an area sufficiently removed from the administration and enforcement of public law as to permit their being performed by persons not Officers of the United States.”
· Who is an Officer?

· “Any appointee exercising significant authority pursuant to the laws of the United States is an Officer of the United States and must, therefore, be appointed in the manner prescribed” by Art II Sec II. Buckley
· 4 categories:

· Principal Officers

· Inferior officers (eg. postmasters, court clerks)

· Employees: “lesser functionaries subordinate” p430 n162

· No limitations on appointments for these

· Congressional staffers acting “in aid of” Congress’s function pp 432-33

· Freytag v. Commissioner of Internal Revenue (Scotus 1991)

· Held that Tax Court judges are inferior offices rather than employees because they exercise “significant discretion” and are not limited to the performance of “ministerial tasks.”
· Distinguishing between Principal and Inferior officers

· Morrison’s 4 factor test for inferior officer
· IC is subject to removal by a higher executive branch officer

· Even though not subordinate to AG/Pres since she had independent discretion, but inferior to AG since can be removed by AG

· IC’s duties are investigation and prosecution, not policy

· No authority to formulate policy, no administrative duties outside those necessary to operate her office

· To the extent possible, must comply with DOJ policy.

· IC is limited in jurisdiction

· Can only act with scope set by Special Division, specific person for certain wrong doing and related things

· Only some official targets

· IC’s office is limited in tenure

· No time limit on appointment, but the office terminates once a single class is completed
· Examples of inferior officers

· Postmasters, court clerks

· Independent Counsel in Morrison
· United States v. Eaton (Scotus 1898)

· Upheld State Dept regulations allowing executive officials to appoint a vice-consul during temporary absence of the consul, even though the Appointment Clause says that Consuls are principal officers.

· “Because the subordinate officer is charged with the performance of the duty of the superior for a limited time and under special and temporary conditions he is not thereby transformed into the superior and permanent officer.”

· Federal supervisors of elections charged with various duties including oversight of local congressional elections. Ex parte Siebold (Scotus 2010). 

· These are inferior officers.

· US commissioners with various judicial and prosecutorial powers including power to arrest and imprison for trial, to issue warrants, and to institute prosecutions under “laws relating to the elective franchise and civil rights.” Go-Bart Importing Co v. United States (Scotus 1931). 

· These are inferior officers

· Edmond v. United States (Scotus 1997)

· Applies the 4 part test from Morrison but gives dispositive weight to the supervision test.

· Judges for the Coast Guard Court of Criminal Appeals (military court in executive branch) (appointed by Sec. of Transportation) are inferior officers
· Even though they fail 3 prongs of Morrison

· Not of limited tenure

· Office doesn’t expire after completion of a discrete task

· Not limited in jurisdiction

· Judges not constrained to adjudicating just cases involving a certain individual

· Not limited duties

· Court Martial proceedings can result in confinement and capital punishment

· And can make conclusions of law

· “inferior officers are officers whose work is directed and supervised at some level by others were appointed by presidential nomination with the advice and consent of the senate.”

· CGCNA judges meet Morrison’s supervision test, and thus are inferior officers. Factors:

· JAG has power to prescribe uniform rules of procedure

· JAG can remove the judge without cause

· Though can’t use this to affect outcome of a case

· Court of Appeals for the Armed Forces reviews the decisions, though gives deference on fact issues.

· So CGCNA can’t render a final decision on their own, another court can always review the decisions

· So lower courts can’t ignore Morrison, but does give them some other factors to think about, court still went through the Morrison factors.

· Souter concurs but says having a superior officer is necessary but not sufficient to make you an inferior officer. So have to look at the other Morrison factors.

Appointments Cases

· Buckley v. Valeo (1976) (The FEC Case)
· FECA appointment process to the FEC:

· 2 non voting members

· Two members appointed by President pro tempore, upon the recommendation of the majority leader of the Senate

· Same for 2 from House

· Two appointed by President

· None of the 3 appointers may choose both of their appointees from the same political process

· And majority of both houses must confirm the voting member’s appointments

· Reasons for this process?

· Gives a lot of checks and balances, more than the constitution

· Prevents either house or the President from stacking it

· Prevents a party from stacking it

· “The principle of separation of powers was not simply an abstract generalization in the minds of the framers: it was woven into the document that they drafted”
· Holding 1: Art 2 Sec 2 is the exclusive means for appointing “Officers of the United States.”

· Appointment process doesn’t fit either method, President doesn’t have sole power, nor are the President pro tempore and Speaker Courts of Law or Heads of Departments

· Just because Congress has explicit and plenary power to regulate a field (congressional elections, and power to prevent corruption in Presidential elections here) doesn’t mean it must therefore have the power to appoint those who are to administer the statute. 
· Still subject to the normal separation of powers requirements
· Holding 2: FEC Commissioners are (partly) officers, not mere employees

· “Any appointee exercising significant authority pursuant to the laws of the United States is an Officer of the United States and must, therefore, be appointed in the manner prescribed” by Art II Sec II. 
· 4 categories:

· Principal Officers

· Inferior officers (eg. postmasters, court clerks)

· Employees: “lesser funcationaries subordinate” p430 n162

· No limitations on appointments for these

· Congressional staffers acting “in aid of” Congress’s function pp 432-33

· As applied to FEC Commissioners: They have 3 main categories of power

· Investigation/information collection

· These fall into the same category as those powers which Congress might delegate to a committee, it’s a necessary and appropriate attribute of the power to legislative

· FEC is able to use these

· Doesn’t make them officers

· Rule making and advisory opinions (which immunize you from violations of the law when you follow them in good faith), including determining eligibility for fudns and federal elective office

· Each represents “the performance of a significant governmental duty exercised pursuant to a public law.” 
· They don’t operate merely in aid of congressional authority to legislative and aren’t sufficiently removed from the administration and enforcement of law

· These functions can only be exercised by Officers
· Functions to ensure compliance with statute/rules: information procedures, administrative determinations and hearings, civil suits
· These aren’t merely in aid of the legislative function of Congress

· Lawsuits are the ultimate remedy for a breach of law.

· Take Care clause, Art 2 Sec. 3, gives the president the responsibility to “take care that the laws be faithfully executed”

· Legislative power doesn’t include the power to enforce laws or appoint the agents charged with the duty of enforcement, those are executive functions

· That civil suit power can only be exercised by Officers
· Morrison v. Olson (Scotus 1988) (The Independent Counsel Case)
· Independent counsel:

· AG, upon receiving sufficient information, conducts preliminary investigation, if determines “there are no reasonable grounds to believe that further investigation is warranted” then process ends.

· Otherwise AG applies to Special Division for the appointment of an independent counsel

· Special Division appoints the independent counsel and defines the scope of their jurisdiction

· With respect to all matters within their jurisdiction, the IC has “full power and independent authority to exercise all investigative and prosecutorial functions and powers of the Department of Justice, the Attorney General, and any other officer or employee of the Department of Justice.” 594a.

· And where possible the IC must comply with DOJ policy respecting enforcement of the criminal laws. 594f.

· Holding 1: Independent Counsel is an inferior officer, so Act doesn’t violate the Appointments clause. 4 factor test for inferior officer
· IC is subject to removal by a higher executive branch officer

· Even though not subordinate to AG/Pres since she had independent discretion, but inferior to AG since can be removed by AG

· IC’s duties are investigation and prosecution, not policy

· No authority to formulate policy, no administrative duties outside those necessary to operate her office

· To the extent possible, must comply with DOJ policy.

· IC is limited in jurisdiction

· Can only act with scope set by Special Division, specific person for certain wrong doing and related things

· Only some official targets

· IC’s office is limited in tenure

· No time limit on appointment, but the office terminates once a single class is completed
Removal Overview

· Removal can allow presidents to control agencies and so increase the democratic accountability of agencies because the President is elected.

· But could also be seen as diluting checks and balances by shifting power over the implementation of legislative power farther from Congress

· Functionalist argument for plenary executive removal power

· More consistent with overall purposes and goals of the constitutional scheme (combination of braod delegation of power to administrative agencies plus goals of coordination, accountability, and efficiency)

· Possible responses

· Look to text instead of function/purpose

· Rise of modern admin makes it more dangerous to grant the President greater authority

· Presidents may view limits on removal as facilitating their policy objectives

· Congress might give more power/discretion to agencies if they have a say in removal

· Pres might find agency independent to be useful


· Eg. setting monetary policy

· Or independent commissions to tackle a politically sensitive issue

· FRR found it useful to give up power over removal in order to avoid charges that he had taken too much power

· Policy justifications for independent agencies
· Empower neutral experts and insulate them from the influence of politics

· But this can decrease political accountability of the agency

· There are things where expertise is divorced from value judgments

· Eg. positive predictions about the likely impact of policies, even though values might impact how we interpret the uncertainty in those predictions

· This argument has gotten weaker over time

· Clear that most decisions agencies make implicate value judgments

· Also even when insulated from Congress and the President, independent agencies are not insulated from special interest politics

· Concern about regulator capture due to

· Concentrated interests are better at lobbying

· Agencies depend on regulated community for information/political support

· Revolving door

· Also less accountability to the President might just make them more responsive to Congressional influence

· And possible Congress/committees reflects more parochial than national interests

· General good government reasons

· Expertise; rules; speed; politically insulated

· Political compromise

· Bundle delegation of power in the first place with insulation of the agency from presidential oversight

· In a legal sense, the distinction between independent agencies and executive agencies turns exclusively on whether the President has plenary authority to remove senior agency officials at will
· But courts have been willing to accept the stipulation of the executive branch that SEC commissioners have for cause removal protection, even though the statute doesn’t say this.
· Likewise for FCC/FEC/EEOC—none have explicit for cause removal protections
· What makes agencies independent in practice?
· Removal rules—though doesn’t make agency independent from other political forces

· Source of financing—eg. annual appropriations v. self funded

· Length of term

· How much power they were delegated (do they have to Congress go back for more power)

· Partisan balance requirement

· Convention/tradition about what is proper and improper

· Eg. norm that the President won’t fire SEC commissioners without cause

· Can’t just say the test is encroachment v. aggrandizement
· Morrison and Humphrey’s are encroachment and are upheld

· Chadha and Myers are aggrandizement and are struck down

· But Free Enterprise is encroachment and is struck down

· Why might removal and appointment not be enough?

· Power theory vs. people theory of what drives agencies

· Rules/law, budgeting, culture all affect the agency and who wants to work there

· Appointments aren’t perfect

· Appointments are made with imperfect information about what the appointee will do

· And have to compromise with Senate on appointments

· Plus compromise on qualities of appointees, eg. skill vs. loyalty, no one will be perfect

· Removals aren’t perfect

· Statutory limits on removal authority

· Bad publicity when you fire someone

· Need for replacements in many cases, the next person might not be better and might be hard to get the new person confirmed if that’s necessary. 

· Capture post appointment changing appointee’s views

· Either by lobbyists or career civil servant agents

Removal Key

· Have a standard plus a rule
· impermissible interference – Humphrey’s categories, function’s importance, President’s control via AG good-cause removal, Congress’s reasons.  Morrison (1988).

· two-tier limits – invalid if Congress combines the Humphrey’s standard with an unusually restrictive willful standard.  Free Enterprise Fund (2010) (accounting board).

· Myers (1926) indicated removal is part of the President’s exclusive executive power.  But then Humphrey’s Executor (1935) upheld a statutory limit on removal by the President, facilitating the rise of “independent agencies.”  Morrison (1988) reinforced congressional discretion to design agencies, even for some criminal prosecutions.  Finally, Free Enterprise Fund (2010) pushed back against Congress.
· No express provision about removal except for removal by impeachment
· Myers
· President has unrestricted power to remove 1st class postmasters

· So easy to distinguish

· Holds that removal is part of the President’s A2 executive power and is the exclusive power of the president

· Humphrey’s limits Myers to purely executive officers, doesn’t extend to those who occupy no place in the executive department and don’t exercise any part of the executive power
· Humphrey’s
· Statute: “any commissioner may be removed by the President for inefficiency, neglect of duty, or malfeasance in office”
3 categories for removal
· Executive
· Eg. Sec. of Foreign Affairs, 1st class postmasters
· Myers still controls for these
· Quasi-legislative
· FTC’s investigations and reports for congress
· Later cases add that rulemaking is also quasi-legislative
· (But not for delegation cases, besides Steven’s in Whitman)
· President doesn’t have illimitable power of removal for officers of this type
· And the statutory limit here is a permissible restriction on removal
· Quasi-judicial
· FTC functioning as an adjunct of the court as a master in chancery, gives the courts recommendations regarding remedies the Court has discretion to follow or reject
· President doesn’t have illimitable power of removal for officers of this type
· And the statutory limit here is a permissible restriction on removal
· Morrison
· Statute: “An independent counsel appointed under this Chapter may be removed from office, other than by impeachment and conviction, only by the personal action of the Attorney General and only for good cause, physical disability, mental incapacity, or any other condition that substantially impairs the performance of such independent counsel’s duties.”
· Removal: limitation on removal of IC doesn’t “interfere impermissibly” with President’s duties, reasons for this

· Humphrey’s categories—concededly executive here

· Function’s importance—limited duties, jurisdiction tenure

· President’s control—AG may remove for good cause

· Congress’s reasons—goal of allowing impartial investigation of high ranking executive officers

· AG can remove for good cause, so the President retains amble authority to ensure that the IC is competently performing her responsibilities.

· Act doesn’t violate separation of powers

· Determination of whether the Constitution allows Congress to impose a “good cause” type restriction on the President’s removal power cannot be made to turn on whether that official is classified as “purely executive.”
· Myers is still good law.

· “The real question is whether the removal restrictions are of such a nature that they impede the President’s ability to perform his constitutional duty, and the functions of the officials in question must be analyzed in that light.”
· Free Enterprise
· Statutory removal restrictions here

· Parties stipulate that SEC commissioners can be removed by president for inefficiency, negligence, and malfeasance

· SEC can remove PCOAB members (exclusive means of removal) after finding on the record and notice/opportunity for hearing if the member:

· “Willfully violated” the Act, board rules or securities laws

· “Willfully abused the authority of that member”

· or “without reasonable justification or excuse, has failed to enforce compliance with any such provision on rule”

· Holding: The dual for-cause limitation in this case violates separations of powers. Court severs those restrictions.

· Court is trying to find a rule to protect presidential oversight of officers.

· Doesn’t say all two-tier limitations are unconstitutional

· What if the SEC could remove PCOAB members…

· At will?

· Then no two tiered system

· Court said this would be okay

· For good cause:

· Unclear.

· Court said this particular novel two-tiered limit was unconstitutional, and noted that the second tier limit was unusually restrictive.

· Not enough the the SEC has at will power to change board functions, eg. cancel any sanction, change or delete any result it promulgates, controls the Board’s budget and duties
· Degree of President’s ability to remove for good cause
· Under the Humphrey’s statute’s standard of inefficiency, neglect of duty, or malfeasance
· No clear answer from courts on if it’s neglect of duty the President orders something done (eg. file or drop an antitrust suit) and the commissioner refuses 
· Would have to ask first if what the president orders is actually lawful under the statute, eg. within the agency’s discretion
· Seems this goes against purpose of making the agency independent
· Possible constitutional avoidance issue
· Under the Morrison’s statute’s standard of good cause, physical disability, mental incapacity, or any other condition that substantially impairs the performance of such independent counsel’s duties.”
· “Rather, because the independent counsel may be terminated for good cause,’the Executive, through the Attorney General, retains ample authority to assure that the counsel is competently performing his or her statutory responsibilities in a manner that comports with the provisions of the Act. Although we need not decide in this case exactly what is encompassed within the term good cause under the Act, the legislative history of the removal provision also makes clear that the Attorney General may remove an independent counsel for misconduct.”
· So the independence of the IC will be limited with the president’s view of what the law requires, as opposed to the what the president thinks is a good idea
· Suggests the president could remove in the analogous case here
· Less likely that the president could remove under the standard in Humphrey’s in those circumstances
Removal Cases

· Myers v. United States (Scotus 1926) (The Fired Postman Case)
· Act of 1876 indicates President may appoint and remove postmasters only with advice and consent of the Senate; otherwise a 4-year term.

· Myers was removed without Senate consent and he sued for back pay

· Holding: President has unrestricted power to remove 1st class postmasters
· Relevant constitutional text
· Includes A2 Vesting Clause and Take Care Clause
· Can infer from this that the President must have the “power of removing those for whom he cannot continue to be responsible.”
· “The reasonable construction of the Constitution must be that the branches should be kept separate in all cases in which they were not expressly blended, and the Constitution should be expounded to blend them no more than it affirmatively requires.”
· Key legal justifications:
· Bill to establish Department of Foreign Affairs, originally said head was removable by the president
· (Objections to this: agenda control/Condorcet paradox/Arrow’s Impossiblity theory, appears only 1/4th of the House members thought the Constitution gave the removal power to pres, but that Rep. Benson had agenda control and manipulated the voting order to get the result he wanted)
· Amendment to strike that voted down
· Language later changed to make clear the power wasn’t something Congress was granting to the president
· “The vote was, and was intended to be, a legislative declaration that the power to remove officers appointed by the President and the Senate vested in the President alone.”
· Court gives great weight to the view of the First Congress in interpreting the Constitution
· Had many members of the convention
· And were writing legislation to organize the new government
· “This court has repeatedly laid down the principle that a contemporaneous legislative exposition of the Constitution, when the founders of our Government and framers of our Constitution were actively participating in public affairs, acquiesced in for a long term of years, fixes the construction to be given its provisions.”
· This view wasn’t doubted until 1867
· Separation of powers
· Take Care Clause
· Vesting clauses
· Executive power naturally includes removals, and there’s no express limitations on removals
· Purpose/function/principle
· Majority says purpose of Constitution is to establish a strong executive with removal, this is supported by a pro-separation canon
· Originalist history
· King/Queen had removal power
· Argument is framers worked off background of English system and made express exceptions
· Possible policy reasons for the holding:
· Functionally, the President need to be able to get rid of bad officers in order to take care that the laws are faithfully executed

· President has much better information about job performance once they start than the Senate so it makes sense to give removal to the pres alone (whereas for appointment, pres and Senate have more equal information about quality of the appointee)

· Arguments against
· Necessary and Proper Clause
· The law to be faithfully executed is the law that Congress makes, that law requires Senate consent for removal
· Constitution explicitly describes a process for removal (impeachment), which could imply that’s the exclusive means
· This would make both statute and Presiden’ts action here unconstitutional
· Dissent by Brandeis:
· Long history of statutes requiring Congressional consent for removal, which President signed
· “A persistent legislative practice which involves a delimitation of the respective powers of Congress and the President, and which has been so established and maintained, should be deemed tantamount to judicial construction, in the absence of any decision by any court to the contrary.”

· Humprhey’s Executor v. United States (Scotus 1935) (The Fired Commissioner Case)
· Humphrey was removed from FTC by president (disagreement over policy issues), sued for salary.
· Was Senate confirmed.
· Sec 5: “unfair methods of competition in commerce are declared unlawful” and empowers the FTC to prevent the use of unfair methods
· Section 6 gives the commission wide powers of investigations, and provides that it must make reports to Congress

· Section 7 provides that “In any suit in equity brought by or under the direction of the Attorney General as provided in the antitrust Acts, the court may…if it shall be then of opinion that the complaint is entitled to relief, refer said suit to the commission, as a master in chancery, to ascertain and report an appropriate form of decree therein.”

· Commission shall then proceed under such rules of procedure as the court may prescribe, and may issue a report, which the court may adopt or reject in whole or in part, and the court then shall enter a decree as the case, in its judgments, requires.
· Statute: “any commissioner may be removed by the President for inefficiency, neglect of duty, or malfeasance in office”
· This does limit the president’s removal power to the reasons listed. Congressional intent is clear on that
· No claim here that the removal was made for any of those reasons.
· Holding: this limit is constitutional.
· Can distinguish Myers, it only was about 1st class postmasters
· Postmasters are part of the executive department
· Myers only reaches purely executive officers
· FTC is quasi-legislative and quasi-judicial
· Not an arm of the executive
· Sec. 6 powers (investigations and reports for the information of Congress) are in aid of the legislative power
· Sec. 7 powers, which authorize the commission to act as a master in chancery under rules prescribed by the court.
· Here the court acts as an agency of the judiciary.
· President doesn’t have the illimitable power of removal in respect of officers of that character (quasi-legislative or quasi-judicial agencies)
· Congress has the power to create quasi-legislative or quasi-judicial agencies and to require them to act in discharge of their duties independently of executive control
· An appropriate incident of that power is to forbid removal except for cause
· Can’t be independent of someone who can remove you at will
· The head of the Department of Foreign Affairs, the subject of the bill analyzed in Myers, was purely executive
· Other early officers were not removable at the will of the president
· Eg the justice of the peace for DC in Marbury
· “Whether the power of the President to remove an officer shall prevail over the authority of Congress to condition the power by fixing a definite term and precluding a removal except for cause will depend upon the character of the office; the Myers decision, affirming the power of the President alone to make the removal, is confined to purely executive officers; and as to officers of the kind here under consideration, we hold that no removal can be made during the prescribed term for which the officer is appointed, except for one or more of the causes named in the applicable statute.  

· Consistency with delegation cases?

· In those cases rulemaking was an executive power and can’t delegate legislative power
· So not consistent doctrinally
· In practice?
· Consistent that in both cases saying what Congress says goes
· And thus lets the political branches sort it out, unlike Chadha.
· Morrison v. Olson (Scotus 1988) (The Independent Counsel Case)
· Statute: “An independent counsel appointed under this Chapter may be removed from office, other than by impeachment and conviction, only by the personal action of the Attorney General and only for good cause, physical disability, mental incapacity, or any other condition that substantially impairs the performance of such independent counsel’s duties.” 596a1. 

· And IC can obtain judicial review of the AG’s action by filing a civil suit in the US Disctrict Court for DC.

· Reviewing court can grant reinstatement or “other appropriate relief” 596a3.

· Removal: limitation on removal of IC doesn’t “interfere impermissibly” with President’s duties, reasons for this

· Humphrey’s categories—concededly executive here

· Function’s importance—limited duties, jurisdiction tenure

· President’s control—AG may remove for good cause

· Congress’s reasons—goal of allowing impartial investigation of high ranking executive officers

· AG can remove for good cause, so the President retains amble authority to ensure that the IC is competently performing her responsibilities.

· Act doesn’t violate separation of powers

· No aggrandizement

· Don’t stop Exec from accomplishing its constitutionally assigned functions

· AG has means of supervising the IC

· Power to remove for good cause

· AG has to request to appoint them in the first place, the decision not to request an IC be appointed is unreviewable and entirely within the AG’s discretion

· IC’s jurisdiction defined with reference to facts submitted by the AG

· IC has to follow DOJ policy where possible

· Determination of whether the Constitution allows Congress to impose a “good cause” type restriction on the President’s removal power cannot be made to turn on whether that official is classified as “purely executive.”
· Myers is still good law.

· “The real question is whether the removal restrictions are of such a nature that they impede the President’s ability to perform his constitutional duty, and the functions of the officials in question must be analyzed in that light.”

· Scalia’s dissent

· Starts with Massachusetts constitution: “The legislative department shall never exercise the executive and judicial powers”

· High level principles:

· Vesting clauses have a principle of separation of powers, dissent says we should start there

· Scalia makes multiple references to constitution setting an equilibrium, have fear at time of founding that the legislature will be very strong, so give President veto power and removal to help balance the legislative and executive

· So also have a principle of wanting to preserve the balance of power
· Specifically the principle of a strong unitary executive by separation of functions and balance of powers to maintain an equilibrium

· Doctrine: statute unconstitutional if it deprives the President of exclusive control over the exercise of a purely executive power (here prosecution/investigation to decide whether to investigate)

· Whereas majority’s test is no impermissible interference with President’s power. 

· Majority uses a multi factor test for that

· Dissent argues this isn’t predictable, wants a clearer rule rather than a standard, against the courts use of factors

· Ethics in Government Act is unfair to those covered by it.
· Under our system the check on prosecutorial abuse, including when crimes are not investigated and prosecuted fairly is a political one.
· IC here is selected, and the scope of their authority prescribed, by a panel of judges. What if the judges are partisan? There is no remedy for that, not even a political one since they won’t be impeached over it.
· If IC acts badly there is no one accountable to the public to whom blame can be assigned.
· Also concern for the targets of the statute, under the normal process, the prosecutors of executive branch officials are appointed by someone attuned to the interests of the Executive Branch. 

· When you appoint someone for just one prosecution of a particular person and tell them to try to find serious federal crimes, and pay them until they think their job is done, then they have an incentive to be way over aggressive in prosecution and are naturally going to be myopic

· Whereas for a normal front line prosecutor, their job is to find some cases from the vast number of possibilities, and have tradeoffs in what they prosecute. 

· An IC won’t have those tradeoffs.

· Free Enterprise Fund v. PCAOB (Scotus 2010) (The Accounting Board Case)
· Public Company Accounting Oversight Board

· Accounting firms must register with it and comply with its rules

· Charged with enforcing Sarbanes Oxley and other laws/rules

· Promulgates auditing and ethcis standards

· Does routine inspections

· Formal investigations including severe sanctions

· Permanent revocation of firm’s registration, lifetime ban on a person associating with a registered firm, money penalties

· Statutory removal restrictions here

· Parties stipulate that SEC commissioners can be removed by president for inefficiency, negligence, and malfeasance

· Statute doesn’t say this and court doesn’t actually say it’s the case but it’s the historical practice

· SEC can remove PCOAB members (exclusive means of removal) after finding on the record and notice/opportunity for hearing if the member:

· “Willfully violated” the Act, board rules or securities laws

· “Willfully abused the authority of that member”

· or “without reasonable justification or excuse, has failed to enforce compliance with any such provision on rule”

· Doesn’t overrule Humprhey’s but distinguishes it

· Court here seems to imply the standard in the statute in Humphrey’s doesn’t give that much independence from the President.
· Holding: The dual for-cause limitation in this case violates separations of powers. Court severs those restrictions.

· Court is trying to find a rule to protect presidential oversight of officers.

· Neither President, nor anyone directly responsible to him, nor even an officer whose conduct he may review only for good cause, has full control over the Board. 

· This contravenes the President’s “constitutional obligation to ensure the faithful execution of the laws.”

· PCOAB is exercising executive powers

· Doesn’t say all two-tier limitations are unconstitutional

· What if the SEC could remove PCOAB members…

· At will?

· Then no two tiered system

· Court said this would be okay

· For good cause:

· Unclear.

· Court said this particular novel two-tiered limit was unconstitutional, and noted that the second tier limit was unusually restrictive.

· Not enough the the SEC has at will power to change board functions, eg. cancel any sanction, change or delete any result it promulgates, controls the Board’s budget and duties

· Altering budgets or powers of an agency is a problematic way to control an inferior officer.

· Many civil servants have two tier good cause protections (one is for cause, the other is for “inefficiency, neglect of duty, or malfeasance in office”)

· But no judge so far had gone so far as to say that’s unconstitutional.

· Free Enterprise was about a novel two tiered restriction, not just dual for cause.

· Easier to remove civil servants since no willfulness requirement.

· So may be very easy to distinguish cases from Free Enterprise, holding might be limited to the specific facts

· Majority doesn’t seem to care about the non-removal ways the SEC has power over PCOAB

Presidential Control of Agencies/OIRA/CBA

President’s oversight tools besides appointment and removal

· Targeted directives, either formally like the Clean Water Memorandum or informally (eg. phone call)

· If it’s not within the agency’s statutory authority, the President would have to make an argument it’s within the President’s exclusive/inherent authority

· President can try to structure the agency rulemaking process

· OIRA Regulatory review

· Cost-Benefit Analysis

· Providing support

· Applies even to independent agencies

· Budgetary and legislative support, legal support, offices, advice, help in dealing with other agencies.

Presidential directives

· Subject to challenge for lawfulness
· President can’t issue unlawful directives

· Must be authorized by statute or inherent constitutional powers

· President sometimes issues directives to specific agencies, usually encouraging or demanding they take some regulatory action

· Example: Memorandum on Clean Water Protection (Clinton 1999)

· Memo to certain agency heads

· Directs them to take certain measures

· Each of those measures should be implemented through a process that provides appropriate opportunities for participation and comment by the States, tribes, and affected public

· Not intended to create any right of action. 

· Does the president have the legal authority to direct agency actions?

· Sierra Club v. Costle (D.C. Cir. 1981) didn’t address this directly but implies that although the president can’t direct an agency to take an action that is unsupported by the record (or otherwise unlawful), if the agency has discretion to take more than one action, the president may influence or perhaps even direct that agencies choice among permissible alternatives. 

· Center for Auto Safety v. Peck (D.C. Cir. 1985)

· Challengers alleged NHTSA’s decision to relax performance standard for automobile bumpers was unduly influenced by the President (WH issued a press release issued shortly before agency finalized its rule proposing a relaxation of the bumper standard)
· Opinion concluded there was “nothing either extraordinary or unlawful in the fact that a federal agency opens an inquiry into a matter which the President believes should be inquired into.” 

· But said it “would be a different matter if the President directed the agency, in the course of its inquiry, to disregard the statutory criteria controlling its actions.”

· Though the court also emphasized that the “Press Release was the product of the agency’s decision rather than cause for them.”
· This was not typically true of later directives.
· Does it matter if the president has the legal authority to direct agency action?

· Presidents have influence of agencies regardless

· Agency officials may accede to the President’s preferences out of personal loyalty, because they need his assistance in budgetary/legislative/appointments matters, or because they fear being removed
· And the president actually going through with forcing the agency may impose high political costs, so even if the president has that legal authority agencies might be able to resist. 
OIRA Review

· Overview

· OIRA regulatory review – although applicable statutes might impose tests other than CBA.
· Structure – usually before § 553 rule making, rule proposals are placed on an annual regulatory agenda, then some proposals are identified as “significant” for OIRA review and possible return.  See E.O. 12,866 §§ 3(f) & 6(a)(3) (1993); see also E.O. 13,563 (2011).

· CBA – general principles plus additional instructions for “significant” regulation, including regulate if CBA justified and choose the alternative with the greatest net benefit.  See E.O. 12,866 § 1 (1993); E.O. 13,563 § 1 (2011) (benefits and costs that are hard to quantify).

· Agency just changing enforcement behavior instead of a new rule wouldn’t trigger OIRA oversight

· OIRA also issues “prompt letters” encouraging agencies to take regulatory action to deal with some perceived problem

· Much of what OIRA does is try to get agencies to coordinate and share information

· But also requires agencies to plan ahead

· And for some rules requires agencies to do CBA and reviews the CBA

· Requirements for agencies
· Agencies are defined as any agency other than those considered to be independent regulatory agencies

· Eg. DOT and EPA

· Planning
· CBA 
· Requirements for independent regulatory agencies
· Statute gives a laundry list of agencies plus any other agency designated as indepdnent

· Include Board of Gov of Fed, LRB, FTC, SEC

· Has to do planning but not CBA (no OIRA review)

· Policy tradeoffs of OIRA Review

· Upsides

· Coordination and coherence among regulations

· Good to warn agencies if they have a plan in direct conflict with another agency’s plan. 

· Could improve quality of regulation

· Through making sure it’s cost justified and through coordination

· Boosts democratic accountability by tying agency decision making more closely to the priorities and philosophy of the elected president

· Agencies will tend to spend too much on their goals and not try to balance those goals with other goals

· Pres/OIRA should take a uniquely holistic view

· Ensures serious policy disagreements between agencies are brought to the President’s attention

· Shifts control away from Congress

· This may boost democratic responsiveness if committees are particularly likely to be dominated by special interest groups and unrepresentative committee members versus the president’s more national view

· But the empirics for this are disputed

· Lets WH set higher standards for agency decision making

· Eg. what type of data they have to use

· This could be a downside too if it makes it too hard to regulate

· Downsides

· Pres/OIRA lack same policy/technical expertise as agencies

· But they might have better incentives than agencies

· Eg. EPA officials might have a lot of expertise but could also be way too focused on environmental goals and not take into account the broader impacts on economy.
· Reduces quantity of administrative activity

· Higher decisions costs and extra hurdles will probably decrease quantity of regulation

· Goal is to increase quality of regulation

· Places decision making power in the hands of OMB which are neither accountable to Congress or the electorate

· Delays worthwhile regulations

· And critics say it creates an anti regulatory bias

· OMB process might be less transparent/participatory than rulemaking

· Increases variance in regulatory policy outcomes

· Each president is going to be far from the views of the median voter

· While a politically unresponsive bureaucracy would reduce that variance

Cost Benefit Analysis

· Clinton EO 12866

· Sec 1—Regulatory Philosophies and Principles

· Only promulgate regulations required by law, necessary to interpret the law, or those made necessary by compelling public need

· Assess all costs and benefits of available alternatives

· Including not regulating

· This includes both quantifiable measures and qualitative measures that are difficult to quantify

· Select approaches to maximize net benefits, unless a statute requires otherwise.

· “When an agency determines that a regulation is the best available method of achieving the regulatory objective, it shall design its regulations in the most cost-effective manner to achieve the regulator objective.”

· And shall consider incentives for innovation, consistency, predictability, enforcement/compliance costs, flexibility, distributive impacts, and equity.

· Shall access costs and benefits and propose or adopt a regulation “only upon a reasoned determination that the benefits of the intended regulation justify its costs.”

· Sec 3—definitions

· (f) ‘‘Significant regulatory action’’ means any regulatory action that is likely to result in a rule that may:

· (1) Have an annual effect on the economy of $100 million or more or adversely affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or communities;

· (2) Create a serious inconsistency or otherwise interfere with an action taken or planned by another agency;

· (3) Materially alter the budgetary impact of entitlements, grants, user fees, or loan programs or the rights and obligations of recipients thereof; or

· (4) Raise novel legal or policy issues arising out of legal mandates, the President’s priorities, or the principles set forth in this Executive order.

· Sec 4—Planning Mechanism

· Agency Policy Meeting—annual meeting of agencies and VP to coordinate

· Unified Regulatory Agenda—includes independent regulatory agencies

· Each agency shall prepare an agenda of all regulations under development or review

· Regulatory Plan—includes independent regulatory agencies

· Each agency shall prepare a Regulatory Plan of the most important significant regulatory actions the agency expects to issue as proposals or finalize in that fiscal year

· Sec 5—Requires each agency to submit to OIRA a program for periodically reviewing the agency’s existing regulations to determine whether they should be modified or eliminated

· Sec 6 Centralized Review of Regulations—see briefs
· Each agency provides OIRA a list of planned regulations

· Non-independent agencies are supposed to do CBA even when OIRA doesn’t review their regulations 

· And even when the organic statute says make their decisions on some non CBA standard, eg. “feasibility” assuming that’s a different test

· Extra requiremeents for significant regulatory actions (3f), and even more the those meeting 3f1

· For significant actions, OIRA can reject the agency’s analysis, which ends up delaying the rule

· But OIRA can’t force an agency not to issue a rule

· Sec 7—Resolution of Conflicts

· Sec 10—Nothing in this order affects judicial review, and doesn’t create any enforceable right or benefit

· Obama Changes in 13563
· This introduced some new provisions facilitating greater public participation and retrospective evaluation of existing regulations, but retained the basic structure of 12866.

· Adds human dignity and fairness to the list of qualitative values that are difficult or impossible to quantify which agencies may consider in CBA.

· Under Clinton’s 12866 was just equity and distributive

· Notes on CBA

· Need a value set to determine which proposal is better
· Eg. under some sets of values, higher cost is better: eg. you want to destroy American industry

· CBA aims to get everything into the same sacale of value

· Often this is dollars

· Might ask for peoples WTP or WTA nausea

· Or how much people pay to get nausea medication

· Effect on economy for purpose of determining what is significant is more than just compliance cost

· Eg. Nausea has economic costs in causing people to miss work

· Benefit of a lower risk of death is calculated based on statistical value of life

· Varies between agencies but about $9-$10m

· Eg. ask how much people are willing to pay to reduce a 1/10000 chance of death

· Or look at how much people pay for fire alarms, which reduce death by a small amount

· Some things, like human dignity, are hard to quantify, but can look at them anyway

· Hard to tell how agencies are actually behaving with regards to this

· Possible area of controversy

· Certain things like clear air or water are luxury goods

· WTP increases with wealth

· So some forms of protection have regressive impacts

· Executive orders do allow you to look at distributive impacts.

· But again, hard to quantify so unclear how much they will change outcomes

· So CBA has some uncertainty at margins, but alternatives have even more uncertainty

· Policy for CBA

· One argument for CBA by Sunstein is that it serves as a corrective to people’s difficulty in calculating probabilities, people often over estimate the chance of the worst case scenario, and interest groups take advantage of these cognitive problems to push for or against regulation

· Criticisms of CBA

· Human life, health, and nature can’t be described meaningfully in monetary terms. 

· Creates a false impression of precision and scientific objectivity

· Others argue that CBA can be helpful for progressive pro regulatory interests

· Anti regulatory bias in CBA are not an inherent feature but can be changed. 

The Regulatory Process

General policy arguments about administrative procedures

· Quality of Agency decision making

· Arguments that appropriate procedures could improve quality

· Make sure agency considers all relevant information

· Gives affected parties a sufficient opportunity to state their views and present evidence.

· May guard against capture

· They slow the decision making process down which might prevent hasty or ill considered action

· Might make sure the right people within the agency have the greatest influence over the final decision

· May make judicial review easier by letting courts evaluate the agency action

· Thus can help to promote the virtues which are used to justify delegation in the first place: expertise, dispassionate analysis, deliberation, fairness

· Arguments against

· Impose significant costs, making the decision making process slower, more cumbersome, and less flexible

· These costs may make it easier for organized interest groups to block good changes

· Some procedures may empower those who know how to navigate the requisite procedures, eg. the agency’s lawyers, over the agency’s technical experts. 

· Might procedures enhance democratic legitimacy?

· Procedures may compensate for the absence of direct democratic accountability

· Certain procedures, esp. those that disclose information about agency plans early on, or slow down the process of deciding, or provide for outside input, make it easier for Congress to monitor what the agencies are doing. 

· Lets people or interest groups complain to members of Congress thus drawing Congress’s attention to a potential issue

· Others suggest administrative procedures may insulate agencies from control by Congress, the President, or politically interest groups

· Some procedures, such as those that require decisions be based on public record and formal findings, place limits on ex parte contacts with agency officials, and provide for judicial review, make it harder for outside actors to influence agenices. 

· So different procedural requirements may have opposite effects, just like some may strengthen certain forms of political control and weaken others
Administrative Procedure Act

· APA Overview

· APA establishes default rules of procedure
· Framework statute/constitution for the regulatory state

· Many provisions are open ended, courts have felt relatively free to adapt it to changing circumstances

· APA is not the exclusive source of procedural law
· Constitution, other statutory law, and an agency’s own regulations also impose constraints. 

· Sec 559 of the APA says the APA’s provisions “do not limit or repeal additional requirements imposed by statute or otherwise recognized by law.”

· But also says that a “subsequent statute may not be held to supersede or modify [the APA’s procedural or judicial review requirements]…except to the extent that it does so expressly.”

· Distinguishing Rulemaking and Adjudication

· “Rule means the whole or a part of an agency statement of general or particular applicability and future effect” Sec 551(4)

· “Rule making means agency process for formulating, amending, or repealing a rule” 551(5)

· “Adjudication means agency process for the formulation of an order” 551(7)

· “Order means the whole or part of a final disposition…other than rulemaking” 551(6)

· Key is that rule is for future effect
· Rulemaking prescribes new law or new policy, while adjudication typically is about applying existing law or policy to some set of facts.

· Though adjudication be also be future oriented, eg. enjoining a party from doing something in the future or can be used as precedent in future adjudications

· Not general vs particular applicability, rules can have either
· Adjudication is essentially anything besides a rulemaking

· Examples

· Orders granting or denying applications for licenses or permits

· Process by which if a particular application for government benefits is elegible is an adjudication for APA purposes

· Many agencies bring civil enforcement actions that are heard in first instance in an administrative tribunal

· Agency’s organic statute will often make clear which actions count as rules and which count as orders.

· Courts will usually accept the agency’s characterization of its own action. 

· When must an agency use formal procedure?
· Rulemaking is governed by formal procedures if the agency rule in question “is required by statute to be made on the record after opportunity for an agency hearing.” 553(C)

· Sometimes the agency’s organic statutes use that language, so clearly formal, sometimes silent so clearly can choose to do informal, but sometimes they have more ambiguity, eg. an explicit reference to one of the two features but not both (eg. just “on the record” or just “hearing”

· Formal adjudications: 554 says it applies “in every case of adjudication required by statute to be determined on the record after opportunity for an agency hearing” with certain exceptions 554a.

· These are close to magic words that are required before courts will require formal procedure under the APA

· Though agency or it’s organic statute may elect more formal procedure

· Agencies generally prefer informal rulemaking to formal rulemaking

· Agency might prefer formal though in some cases

· Clearer what the procedural requirements are, so less likely to be overturned in court

· Informal is less costly in terms of delay, personnel time, and monetary costs

· Have a notice requirement in both cases

· Requirements for formal rulemaking
· Governed by Secs 556 and 557

· In formal rulemakings, the final rule must be supported by the record. “The record shall show the ruling on each finding, conclusion, or exception presented.” 557(c)

· Adversarial hearing at which the proponent of the rule (the agency) carries the burden of proof on contested issues, and must show the proposed rule is supported by “reliable, probative, and substantial evidence”

· Presiding offer at the hearing is an Administrative Law Judge (and agency official, not Article III judges)

· They have special statutory civil service protections and some degree of insulation from the rest of the agency to foster their independence and impartiality

· Interested parties are entitled to participate in the hearing, present evidence, and present oral testimony and conduct cross X unless the agency affirmatively concludes that they will not be prejudiced by the absence of such proceedings

· The final rule must be based on the official record

· Strict prohibitions on ex parte contacts [those off the record and without reasonable prior notice?] with agency decision makers.

· Also a process for internal appeals from the Administrative Law Judge’s determination to the agency leadership

· Final disposition must include formal findings of fact and conclusions of law

· Requirements for formal adjudications
· Governed by 556 and 557 like formal rulemakings plus 554.

· These are trial like adversarial hearings that typically involve an agency seeking to impose some sort of penalty on a regulated party, or attempting to resolve a dispute between two or more parties under a regulatory schemed administered by the agencies

· Requires and opportunity for oral presentations

· Except in cases involving claims for money or benefits or applications for initial licenses, where the agency may forgo those procedures if the parties “will not be prejudiced thereby.” 556(d)

· Requirements for informal adjudication
· Very little of APA obviously applies to informal adjudication

· Sec. 555 is one provision that does

· Also 706 (judicial review)

· Has minimal process (unless Constitution, organic statute, or agency’s own regulation has more)

Notice and Comment/Informal Rulemaking

· Governed by Sec. 553

· Some of the requirements courts impose are very cheap

· Eg. saying what studies they relied on

· Others are more expensive, so have an incentive to get around it

· Courts have raised the bar for 553 informal rulemaking, but have been hesistant to require formal rulemaking

· Concerns about ossification
· Have concerns that the procedural requirements imposed by judges may slow down agency action too much and increase status quo bias.

· Others worry that judge’s procedural rulings are outcome driven
· And expanded proceduralization may favor those groups with more resources

· Eg the regulated industry

· They can overwhelm the ability of other interested parties to provide contrary information and arguments
· Three main procedural requirements

· Notice
· Agency that proposes to make a rule must give public notice by publishing its “notice of proposed rulemaking” in the Federal Register. 553(b)

· Notice shall include

· “a statement of the time, place, and nature of public rule making proceedings”

· “reference to the legal authority under which the rule is proposed”

· and “either the terms or substance of the proposed rule or a description of the subjects and issues involved.”

· Notice requirement must be read in conjunction with the requirement that the agency provide an opportunity for comment

· Also purpose of 553 would be thwarted if the notice wasn’t specific enough

· Agency must disclose evidence on which the rule relies. Nova Scotia
· Exceptions
· Trade secrets or national security

· Agency might be able to rely on general expertise and experience (as opposed to a study), unclear

· Possible Nova Scotia implicitly requires a showing of actual prejudice not just simple non-disclsoure
· Eg. that petitioners show they could’ve mounted an attack on the validity or relevance of those studies

· “The failure to disclosure to interested persons the scientific data upon which the FDA relied was procedurally erroneous.”
· “We do not believe that when the pertinent research material is readily available and the agency has no special expertise on the precise parameters involved, there is any reason to conceal the scientific data relied upon from the interested parties.”
· “It is arbitrary or capricious for an agency not to take into account all relevant factors in making its determination”

· “If failure to notify interested persons of the scientific research upon which the agency was relying actually prevented the presentation of relevant comment, the agency may be held not to have considered all the relevant factors”

· Is there a statutory basis for those requirements?

· Makes more sense from partner/independent model

· But could still understand it through a faithful agent/textualist model

· Basis comes from functional reading of opportunity to participate: they need a meaningful opportunity to comment so they need the sources

· And from the general judicial review provision of the APA 706(2)(A)

· Would be arbitrary for agency not to consider all relevant actors

· Inadequacy of comment leads in the direction of arbitrary decision making

· What if a party had submitted the studies in the comment period, would then there be a failure to disclose issue?

· The reasoning in this case seems to be too narrow to address this. 

· But seems to be no, they don’t have to respond based on later cases

· Obvious+public exception
· Chamber of Commerce v. SEC (D.C. Cir 2006) held that in some instances, there is an “implied exception to the general rule that extra-record data critical to support a legislative rule be subject to public comment.”
· This would be “published literature in fields relevant to the agency’s proposal” that is “so obviously relevant that requiring it be specifically noticed and included in the rulemaking record would advance none of the goals of the APA”
· But even in this case the agency must establish that the undisclosed material is so reliable or ubiquitous that the procedural requirements for comment should be relaxed when the materials serve as critical data on which the agency relies.
· Data or studies generated after the notice of proposed rulemaking?
· Community Nutrition Institute v. Block (DC Cir 1984): Groups challenged Dept of Ag regulation concerning labeling requirements. Several parties had alleged during comment period that the studies disclosed were methodologically flawed. Department conducted additional studies, which it referenced in the explanatory study accompanying the final rule.
· Held: Dept. had no obligation to provide an opportunity to comment on these new studies, principally because they “did not provide entirely new information,” but merely “expanded on and confirmed” the conclusions of the earlier studies. 
· Agency may general additional data using a “methodology disclosed in the rulemaking record” even if actual data is not made available until after the close of the comment period. Chamber of Commerce v. SEC (DC Cir 2006)
· Don’t need to provide an opportunity to comment on that new data.
· What about when the new material generated in response to comments add genuinely new information rather than merely confirming evidence that the agency had already disclosed or supplying raw data pursuant to a method that the agency had disclosed in the original notice?
· Rybachek v. EPA (9th Cir 1990): In response to objection made during comment period about the impact the proposed regulations would have on smaller mines, EPA conducted a number of additional analysis, and included them with the final rule.

· Held: This didn’t violate the right to meaningful public participation.
· If you needed a new comment period every time the Agency responded to public comment, it might never end.
· Ober v. EPA (9th Cir 1996)
· During comment period on Arizona’s proposed implementation plan for the Clean Air Act, environmental groups objected to Arizona’s failure to include a number of specific pollution control measures. After the close of the comment period, EPA requested from Arizona additional information, which EPA cited when it issued the final rule approving the Arizona plan

· Held: this deprived petitioners of their right to adequate notice and comment.

· Post comment period justifications didn’t merely expand on prior information and address alleged deficiencies, but rather addressed the failure of the plan to comply with an essential provision of the Clean Air Act, so they were critical to the EPA’s approval of the Arizona plan. 

· Distinguished Rybachek because there the additional materials reflected “the EPA’s internal assessment of comments from the public; whereas, here, the new information was solicited by the EPA from an interested party.”

· Also in Rybacheck the “additional information was not relied on or critical to the EPA’s decision” but rather merely decided not to alter the regulation based on additional information.
· Opportunity to comment
· The agency must provide the public with an opportunity to comment on the agency’s proposal. 

· Specifically after publishing its notice of proposed rulemaking it “shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation.” 553(c)

· Concise general statement (for when rule is finalized)
· Third, if the agency decides to finalize a rule, it must publish an explanation. 

· But no requirement that a final rule be based on any record complied during the proceedings

· Relevant text of 553c: “After notice required by this section, the agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation. After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose.”

· Test from Nova Scotia (The Smoked White Fish Case)

· “We do not except the agency to discuss every item of fact or opinion included in the submissions made to it in informal rulemaking. We do expect that, if the judicial review which Congress has thought it important to provide is to be meaningful, the concise general statement of…basis and purpose mandated by Section 4 will enable us to see what major issues of policy were ventilated by the informal proceedings and why the agency reacted to them as it did.”

· “It is not in keeping with the rational process to leave vital questions, raised by comments which are of cogent materiality, completely unanswered.”

· “What we are entitled to at all events is a careful identification by the Secretary, when his proposed standards are challenged, of the reasons why he chooses to follow one course of action rather than another. Where that choice purports to be based on the existence of certain determinable facts, the Secretary must, in form as well as in substance, find those facts from evidence in the record. By the same token, when the Secretary is obliged to make policy judgments where no factual certainties exist or where facts alone do not provide the answer, he should so state and go on to identify the considerations he found to be persuasive.”

· What if the commends include “I hate whitefish” and “I hate FDA”

· Might have to respond, esp. if more detail

· FDA would have a strong incentive to respond in detail to every possible comment, small cost to respond and high cost if court strikes them down

· Or else avoid notice and comment altogether

· Statutory basis for this explanation requirement?

· Hard to find a textual basis for it

· Makes more sense based on partnership or independent model or based on general purpose

Alternatives to notice and comment rulemaking

· Increased proceduralization of informal rule making (notice and comment), may increase quality of rules but it will also decrease quantity.

· May also incentivize agencies to use other forms of policy making that have even fewer procedural protections.

· 3 ways that agencies may issue what look like rules without going through the rulemaking process.

· Administrative adjudication

· Eg agencies announcing a new general principle in the context of issuing an order in a specific case

· 553(b)(A) lets agencies issue “general statements of [agency] policy” without going through notice and comment

· And the APA also exempts “interpretative rules” from notice and comment procedures 553(b)(A)
Rulemaking via adjudication

· APA didn’t apply at time of the decisions, but Chenery I and Chenery II are still good law
· No post-hoc rationales, the rationale must be in the record. Chenery I
· “Since the Commission professed to decide the case before it according to settled judicial doctrines, its action must be judged by the standards which the Commission itself invoked” Chenery I
· So a court reviewing an agency action will consider only the basis for that action proffered by the agency in the rule or order at issue; agencies may not offer additional post hoc justifications during litigation. 

· When may an agency announce a new policy decision in an adjudicative order rather than a rule making? Chenery II
· APA didn’t apply in Chenery II, but SEC had rulemaking authority under its organic statute

· ‘The choice made between proceeding by the general rule of by individual, ad hoc litigation is one that lies primarily in the informed discretion of the administrative agency.”

· “Not every principle essential to the effective administration of a staute can or should be cast immediately into the mold of a general rule.”
· And gives some examples of cases where an agency could justifiably choose adjudication
· Problems may arise in a case which the administrative agency couldn’t reasonable foresee, so have to solve the problems without a relevant general rule

· Agency might not have sufficient experience with a particular problem to warrant rigidifying its tentative judgment into a hard and fast rule

· Problem may be so specialized or varying in nature as to be impossible to capture within a general rule

· How does the agency see the force and effect of its rule?
· Binding in that the agency will cite it as precedent in future proceedings. 
· What about judicial deference?
· While court need not be bound by the agency’s judgment, it will ordinarily defer to it
· Policy for why adjudication might be better than always requiring rulemaking
· Case by case method might lead to better rules, esp. when sophisticated parties have the abilities and incentive to game the system.
· Might not always be feasibility to formulate rules in advance
· General flexibility
· If agency had to conduct an adjudication anyway, the costs of a separate rulemaking are much higher than just using the adjudication to announce a rule
· Arguments against:
· Circumvention of procedural requirements of rulemaking
· And while formal adjuciations has procedural requirements, they might be better suited to applying law to facts than to ensuring good general policy decisions.
· Adjudcations may let agencies make general policy decisions under the political radar
· Notice and comment is generally better at getting input from a broad range of constituencies
· So may encourage the agency to take a more holistic view
· Standard of review for rules issued via adjudication
· “The scope of our review of an administrative order wherein a new principle is announced and applied is no different from that which pertains to ordinary administrative action.”

· “Our duty is at an end when it becomes evident that the Commission’s action is based upon substantial evidence and is consistent with the authority granted by Congress.”

· Doesn’t judge the wisdom of the principle.
· Retroactivity of rules issued via adjudication Chenery II
· Every case of first impression has a retroactive effect, whether it’s a court or agency announcing it

· (In another sense, it’s not retroactive, it was already banned by the vague standard of the law (“fair and equitable”))

· Rule in Chenery II is clearly retroactive

· SEC wants to force them to sell the stock at cost plus dividends

· They did the trade before the SEC announced the rule

· So clearly retroactive

· Wouldn’t be retroactive if the rule SEC won’t approve reorganization plans if certain people own more than 10% of the stock

· That would be a condition of approving a plan in the future

· Not retroactive just because it upsets expectations (eg. insiders bought stock and expected to make a big profit, and SEC is now making that impossible)

· Likewise casino can’t complain that a new law that bans gambling is retroactive because it upset their expectations

· Court says the rule is retroactive but that’s okay

· Announces a standard: “Such retroactivity must be balanced against the mischief of producing a result which is contrary to a statutory design or to legal and equitable principles. If that mischief is greater than the ill effect of the retroactive application of the new standard, it is not the type of retroactivity which is condemned by law.” Chenery I
· Retail, Wholesale & Department Store Union v. NLRB (DC Cir 1972) explained that an assessment of the legality of retroactive administrative action under Chenery required consideration of five factors.

· Whether the particular case is one of first impression

· Whether the new rule represents an abrupt departure from well established practice or merely attempts to fill a void in an unsettled area of law

· The extent to which the party against whom the new rule is applied realized on the former rule

· The degree of burden which a retroactive order imposes on a party

· And the statutory interest in applying a new rule despite the reliance of a party on the old standard.
· Courts see a tradeoff in allowing vs. banning retroactivity
· Downside of allowing retroactivity
· Upsets expectations of the party, eg. the Chenery’s here; they probably thought they were in compliance
· Upside
· Court is worried that SEC won’t be able to foresee every thing that’s not “fair and equitable” ahead of time. 
General Statements of Policy

· 553(b)(A) says the notice and comments requirement don’t apply to an agency’s “general statements of policy”, but the APA doesn’t define what “general statements of policy are”

· Basic idea as developed by case law:

· An agency policy statement or guidance document is an agency memorandum, letter, speech, press release etc by the agency of its agenda, its policy priorities, or how it plans to exercise its discretionary authority.

· Factors from PG&E:
· Force of law (most important)

· This looks like a fact inquirity into what will go on at the agency

· Substantive rules have force of law in subsequent proceedings

· Agency can just cite it without fighting about if it’s a good policy

· General statements of policy don’t establish a binding norm
· They aren’t determinative of the issues or rights

· Agency can’t rely upon a general statement of policy as law

· “When the agency applies the policy in a particular situation, it must be prepared to support the policy just as if the policy statement had never been issued. An agency cannot escape its responsibility to present evidence and reasoning supporting its substantive rules by announcing binding precedent in the form of a general statement of policy.”

· “When the agency states that in subsequent proceedings it will thoroughly consider not only the policy’s applicability to the facts of a given case but also the underlying validity of the policy itself, then the agency intends to treat the order as a general statement of policy.”

· Agency labels

· How does the agency characterize its order

· Inflexible rules

· Distinction between inflexible rules and flexible standards

· Under the latter, parties can argue there are extraordinary exceptions and so they should get an exception. 

· Behavioral effects

· Seems to be more than just meaning regulated parties file applications
· They did that in PG&E
· In Columbia Broadcasting System v. United States (Scotus 1942, pre APA)
· FCC promulgated regulations purporting to require the Commission to refuse to grant or renew a license to any station which entered into certain types of contracts.
· So had an immediate significant effect on plaintiff’s business since it led to immediate cancellation of or failure to renew plaintiff’s contracts.
· By contrast, no contracts here will be abrogated until after individual curtailment plans have been filed and approved by the Commission. 
· PG&E distinguishes between statements that have an immediate impact on the parties versus those that don’t

· In PG&E no immediate impact on parties, so more likely to find it’s a general statement of policy

· No behavioral change till after adjudciation

· Courts aren’t likely to have much information about this 

· Hard for courts to test whether the company had to change its behavior

· But still do this to prevent agencies from announcing a general statement of policy, which is cheap, to impose major impacts on the regulated parties

· General statements of policy get less deference than something that went through notice and comment (because was adopted without public participation)

· So more procedure=more deference

· So the test of reasonableness that applies to rulemaking is too low for general statements, the reviewing court has “some leeway to assess the underlying wisdom of the policy and need not affirm a general statement of policy that merely satisfies the test of reasonableness” PG&E
· Though you can challenge the rule from notice and comment anyway for being arbitrary, capricious, or otherwise not in accordance with law.
· Policy: If the court had held Order 467 required 553 procedure, what happens next?

· FPC will do the adjudication on a case by case basis

· Companies and customers would lose guidance as to what the FPC will do. 

· So if the Order required 553 procedure, and since the costs of following 553 procedure are high the agency might not announce anything at all and just do adjudications. Then you’d just have less transparency and predictability, and the Commission might still have a policy it uses in these adjudications, it would just be a secret undisclosed one.

· Either way people have to comply with the statute so better to get that disclosure

· General statements of policy encourage public dissemination of the agency’s policies prior to their actual application in particular situations. 

· Also facilitates long range planning and promotes uniformity.

Inaction

· Refusal to initiate rulemaking?
· Courts sometimes compel agencies to initiate rulemaking under 706(1), which requires a reviewing court to “compel agency action unlawfully withheld.”

· Eg. when statute unambiguously requires the agency to do so, or when the agency’s reasons for refusing to initiate a rulemaking are expressly precluded by statute.

· And also 706(2)(A) in principle allows reviewing court to hold that an agency’s decision not to initiate a rulemaking proceeding is arbitrary and capricious

· Whereas the agency’s decision no to bring an enforcement action against a particular party under existing laws or regulations is presumptively unreviewable under Heckler. 

· If a totally clear statute dictates agency action within some timeframe, then courts sometimes will enforce that

· So need to look to organic statute

· Can distinguish Heckler, since Heckler was about enforcement actions rather than rule making

· But a very high standard, super strong deference to agency’s decision not to initiate a rulemaking but sometimes courts will require rulemaking anyway

· Deference is less when the agency already started a rulemaking process but then stops.

· So judicial review of refusal to initiate a rulemaking is not barred, but almost always on the merits the agency will win.
· But courts are generally more deferential to an agency’s decision not to initiate rulemaking proceeding than their decision to adopt a new rule.  WWHT v. FCC (D.C. Cir 1981)

· Justifications for this

· Requiring an agency to defend its decision not to regulate will divert scare resources into an area the agency already determined isn’t worth the effort

· Many reasons for a decision not to regulate won’t be easy to judicially review, eg. internal considerations about budget and personnel, and the agency’s evaluation of its own competance

· And any statements the agency produced in saying why they didn’t adopt a rule will be of little use to a reviewing court if they aren’t narrowly focused on the particular rule advocated by the plaintiff.
· Standard of review for an agency decision to terminate a rulemaking proceeding already started is in between the standard for a new rule and a decision not to initiate rulemaking proceedings. Williams Natural Gas Co v. FERC (DC Cir 1989)
· Too high of procedural demands for rulemaking etc might lead to inaction

· Inaction is a controversial line, conceptually and normatively. 

· Eg. in a car accident, someone going too fast (action) but didn’t hit the brake in time (inaction) and then crashed (action)

· So action vs. inaction can depend on frame of reference

· Sec 551(13): “’agency action’ includes the whole or part of an agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act”

· Sec 701(b)(2): for this chapter “agency action” has the meaning given to it by Sec. 551.

· Sec 706(1) The reviewing court shall “compel agency action unlawfully withheld or unreasonably delayed”

· So have judicial review of inaction

· Sec 706(2) The reviewing court shall “hold unlawful and set aside agency action [and thus inaction too], findings, and conclusions found to be (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”

· But to have judicial review under the APA need to meet the bar in 701(a)
· Sec 701(a): “This chapter applies, according to the provisions thereof, except to the extent that (1) statutes preclude judicial review; or (2) agency action is committed to agency discretion by law.”

· This is true even though there is review for abuse of discretion

· Test for 701(a)(1) (statute precludes review), review unless clear legislative intent:

· “In this case, there is no indication that Congress sought to prohibit judicial review and there is most certainly no showing of clear and convincing evidence of a …legislative intent to restrict access to judicial review.” Heckler v. Chaney (The Lethal Injection Case)
· Test for 701(a)(2) (committed to agency discretion by law):

· “Even where Congress has not affirmatively precluded review, review is not to be had if the statute is drawn so that a court would have no meaningful standard against which to judge the agency’s exercise of discretion.” Heckler
· This avoids conflict with 706’s “abuse of discretion” standard: if no judicially manageable standards are available for judging how and when an agency should exercise its discretion, then It is impossible to evaluate agency action for “abuse of discretion” Heckler
· And ensures that both clauses have meaning

· (If there’s no meaningful standard does that mean there’s no intelligible principle? Maybe can distinguish because it’s non-enforcement and there’s a long tradition of prosecutorial discretion, which means something special about inaction)

· Example of when there’s no judicially manageable standards

· FDA is authorized to conduct examinations and investigations, as opposed to one that says the FDA must initiate investigations when they have probable cause to think a violation has occurred

· Overton Park gives an example of a standard where there is meaningful law for judges to use: secretary shall not approve unless the secretary determines there is no feasible alternative

· Presumption against judicial review for refusal to investigate or enforce. Heckler
· “An agency’s decision not to prosecute or enforce, whether through civil or criminal process, is a decision generally committed to an agency’s absolute discretion.” Heckler
· Generally unsuited for judicial review because (Heckler)
· Decision often involves complicated balancing of factors within the agency’s expertise

· Not just if there’s a violation but also if agency resources are best spent on this violation or another, how likely agency is to succeed, if they have resources for it at all, if enforcement fits the agency’s overall policies

· Agency better equipped than courts to decide this

· Inaction generally doesn’t implicate liberty or property rights

· Action provides a focus for judicial review

· Agency refusal to initiate proceedings is similar to prosecutor’s discretion not to indict

· That decision has long been regarded as special province of the Executive Branch, see the Take Care Clause. Art 2 Sec 3.

· Flipping the presumption against judicial review for inaction requires looking to the organic statute.

· Announcing a decision doesn’t make it action
· FDA announced it’s decision in Heckler but still wasn’t action

· Action is more likely to implicate liberty and property rights than inaction.

· How to overcome the presumption of nonreviewability of inaction. 
· Presumption may be rebutted where “the substantive statute has provided guidelines for the agency to follow in exercising its enforcement powers” Heckler
· Look to the organic statute to see if Congress has provided the court with “law to apply” eg. meaningful standards for defining the limits of agency discretion. Heckler
· This isn’t a case where agency refused to institute proceedings based solely on the belief that it lacks jurisdiction or one where it could be justifiably found that the agency has consciously and expressly adopted a general policy that is so extreme as to amount to an abdication of its statutory responsibilities. Heckler
· Court expresses no opinion on whether such decisions would be unreviewable under 701(a)(2), but statute giving the agency authority might indicate those decisions weren’t committed to agency discretion. Heckler
· Example of statute that clearly withdrew discretion from the agency and provided guidelines for exercise of its enforcement power

· Labor Management Reporting and Disclosure Act, Sec 482, said upon filing of a complaint by a union member “the secretary shall investigate such complaint and, if he finds probable cause to believe that a violation…has occurred…he shall…bring a civil action”

· Court found in Dunlop v. Bachowski (Scotus 1975) judicial review was available there. Case involved a suit by a union employee asking the Secretary of Labor to investigate and file suit to set aside a union election.
Limits on Judicially Imposed Procedures

· As a formal matter the decisions requiring agencies disclose the evidence on which a proposal is based, etc. are consistent with Vermont Yankee because they all purport to derive those requirements from Sec. 553

· So Nova Scotia is still good law

· Vermont Yankee says don’t generally want courts to impose common law requirements beyond what the APA applies

· One possible way to distinguish it is that Nova Scotia purports to be interpreting the APA rather than saying that courts are partnering with agencies or Congress to increase the requirements beyond what the text requires
· Sec 553 generally speaking “established the maximum procedural requirements which Congress was willing to have the courts impose upon agencies in conducting rulemaking procedures.”

· Agencies can go beyond this

· And circumstances that would justify a court in overturning an agency action because of failure to use procedures beyond those required by the statute are extremely rare.

· “Absent constitutional constraints or extremely compelling circumstances the administrative agencies should be free to fashion their own rules of procedure and to pursue methods of inquiry capable of permitting them to discharge their multitudinous duties.”
· Court doesn’t decide if “a totally unjustified departure from well-settled agency procedures of long standing might require judicial construction”

· That might justify imposing higher procedural requirements
· Policy arguments for DC’s Circuits creative/collobarative approach (mandating cross X in Vermont Yankee)

· APA 559 says doesn’t limit or repeal “additional requirements imposed by statute or otherwise recognized by law”

· Maybe that that otherwise is court made common law, though maybe it’s constitution or agency rules

· So tradition of common law restraints on agencies

· Plus court’s better ability to look at procedure rather than substance

· Supporters of the DC circuit approach would say judge’s decisions are less likely to be distorted by their policy views when judges look at procedure instead of trying to see if the agency engaged in reasoned decision making as a substantive matter

· Policy arguments for Supreme Court’s holding in Vermont Yankee (Not requiring Agency submit to Cross X)

· Courts possibly requiring extra procedures makes judicial review unpredictable, and force agencies to always use maximum procedures

· So disincentive to passing new regulations

· Or agencies will just avoid notice and comment in favor of other procedures

· Allowing judges to impose higher procedural restrictions at their discretion can let them force policy outcomes they want by overturning decisions they don’t want as procedurally insufficient

· Almost always possible with benefit of hindsight to say agency should’ve adopted more/different procedures

· (Concern about Monday morning quarterbacking)

· But courts might set aside an agency rule for procedural inadequacies even if the agency complied with all the requirements of 553
· One possibility is 706(2)(A) which empowers courts to set aside agency action that is “arbitrary, capricious…or an abuse of discretion”

· Agency’s decision not to use additional procedures may itself be arbitrary and capricious

· Or may the final rule is arbitrary and capricious if not issued pursuant to a decision making process sufficient to ensure a thorough consideration of the issues and adequate attention to alternative viewpoints.
Performance v. Design standards

· Performance standard would be saying you won’t buy the car unless the gas mileage is at least 50mpg, but doesn’t matter how they get it

· Design standard would be saying won’t buy a car unless it uses this particular methods

· Can see Nova Scotia as a design standard case

· While Vermont Yankee is mostly a performance standard case

· But still creates an incentive to generate a record because of the way it applies Chenery I.
· APA does has some design standards, but also has performance standards, eg don’t be arbitrary and capricious

APA Cases

· United States v. Nova Scotia Food Products (2d Cir 1977) (The Smoked Whitefish Case)
· Concerns were raised about botulism in fish. The FDCA prohibits sale of “adulterated” food

· Nova Scotia argues that the regulations made whitefish commercially infeasible and that the same standard shouldn’t apply to all fish

· In this case had adjudication by a court, government went to court to enjoin Nova Scotia Food Products

· FDA used informal rulemaking process and later a whitefish processor defended an FDA enforcement action by challenging the agency’s final rule.

· Holding: Regulation invalid as applied to the appellants.

· The concise general statement was inadequate

· No answer was made to the question of whether lower temperatures with the addition of nitrite and salt would be sufficient. 

· And didn’t discuss or answer the comment that to apply the proposed TTS requirements to whitefish would destroy the commercial product. 

· Court found both of these were “vital” issues

· Inadequate notice

· Agency relied on publicly available studies in making its proposal but didn’t identify them

· FDA had to disclose evidence on which the proposal relied (studies on fish botulism relied on but not identified before the comment period)

· SEC v. Chenery (Scotus 1943) (Chenery I)
· Public Utility Holding Company Act mandated a change in the ownership structure of certain public utilities

· Allowed them to submit reorganization plans to the SEC

· SEC would then do an administrative adjudication

· Statute required SEC to approve only those reorganization plans that were “fair and equitable”

· If SEC disapproved the plan and the company couldn’t develop an alternative, the SEC could impose its own reorganization plan

· Chenery and associates held a controlling block of common stock in the Federal Water Service Corporation

· Had nonvoting preferred stock, SEC rejected the proposed reorganization plan

· So they submitted another plan that would convert preferred stock to common shares

· While pending, Chenery group bough enough preferred stock to retain control of the company after reorganization

· Was transparent about this
· SEC refused to approve the plan, amended the plan such that the Chenery group would have to surrender the preferred stock it had purchased, at cost plus any accumulated dividends

· Said it was doing this based on an existing judge made rule of equity under which fiduciaries of a corporation had a duty of fair dealing not to trade in the corporation’s securities while a reorganization plan is pending with the SEC.
· Holding: Struck down the SEC’s adjudication

· No such rule of equity

· And the Court refused to consider the SEC’s alternative argument that what they did was “fair and equitable” within the meaning of the statute.

· Said that the SEC’s order had relied only on the assertion that existing judicial doctrine would have prohibited Chenery’s behavior, so the SEC’s order had to stand or fall on that rationale.

· And found that by those standards the Chenery’s reorganization plan wasn’t illegal. 

· SEC v. Chenery (Scotus 1947) (Chenery II) (The Utility Reorganization Case)
· While the reorganization plans were pending, Officers, directors, and controlling shareholders of Federal bought a substantial amount of Federal’s preferred stock on the over the counter market. 

· Under the 4th reorganization plan, the preferred stock was to be converted into common stock

· Management did this to protect its interest in the new company, was no fraud or lack of disclosure.

· Commission wouldn’t approve this plan, amended the plan to require the preferred stock acquired by management to be surrendered at cost plus dividends. 

· After the decision in Chenery I, the SEC issued essentially the same order again

· This time on the basis that a prohibition on fiduciaries trading in their corporation’s shares during a reorganization would best effectuate the purposes of the PUHCA

· Again rejected Federal’s proposed plan and imposed its alternative plan that required the Chenery group to surrender its preferred shares for cash.

· Adjudication upheld
· This time the SEC relied and the purposes and standards of the statute instead of judicial precedent. 

· Rule is okay even though it’s retroactive. 

· The SEC’s action can be justified on the basis upon which it clearly rests

· Chenery’s proposed plan wouldn’t be “fair and equitable” as required by the statute. 

· SEC was worried about the conflict of interest and felt that injury to the public investors and the corporation could occur even without actual misconduct. Was worried that management being able to trade stock during a reorganization would give them bad incentives.

· PG&E v. Federal Power Commission (D.C. Cir. 1974) (The Natural Gas Shortage Case)

· Starting in the 1970 had shortages of natural gas, so companies had to decide how to allocate the available gas since not all customers could get what they had purchased at the regulated rate.

· Natural Gas Act (1938) barred “unreasonable differences in…service” and granted the FPC authority to evaluate pipeline company curtailment plans. FPC issued Order 467 to provide guidance on what it would approve, issued this without following Sec. 553 procedures

· Order 467 is a statement of policy

· When applied in specific cases, will give opportunity to interested parties to challenge or support this policy through factual or legal presentation

· But goal is to minimize the length and complexity of administrative proceedings by stating some general principles now

· Options to determine who gets the gas when there’s a shortage

· One option is do it by contract

· Here the FPC prioritizes ordinary consumers over industry. As for model of politics, this seems more like median voter model than an interest group model

· Order 467 Was issued without prior notice or opportunity for comment
· Holding: Order 467 is a general statement of policy not a substantive rule
· Commission titled it as such and consistently refers to it
· Says it’s a policy which it “proposes to implement” and the plan will “serve as a guide in other proceedings.”

· When applied in specific cases, there will be an opportunity to challenge or support the policy

· Heckler v. Chaney (Scotus 1985) (The Lethal Injection Case)
· Prisoners demanded that the FDA investigate and enforce FDCA against drugs used for lethal injection as “misbranded” and not “safe and effective”

· Eg. that it’s a new use and not safe and effective for the prescribed use of executions

· Requested FDA take investigatory and enforcement actions to prevent these perceived violations:

· Warning labels, send statements tod drug manufactures and prison administrators, seize the drugs, recommend prosecution of those knowingly distribute or purchase the drugs with intent to use for human execution.

· FDA Commissioner refused. 

· Said it was unclear if FDA had jurisdiction

· And even if it did, that it was authorized to decline to exercise it under their inherent discretion to decline to pursue certain enforcement matters. 

· FDA’s decision not to take enforcement actions requested here is not subject to judicial review under the APA
· Organic statute, FDCA: Sec 372 provides only that “the Sectreary is authorized to conduct examinations and investigations”

· Sec 332 gives no indications of when an injunction should be sought

· And Sec 334 dealing with seizures is permissive: the offending item “shall be liable to be proceeded against”

· And the anyone who violates the Act’s substantive provisions “shall be imprisoned…or fined” doesn’t mandate criminal prosecution of every violator, this is commonly used language which still allows discretion

· Act’s enforcement provisions commit complete discretion to the Secretary to decide how and when they should be exercised

· No other language in the statute compels prosecutions

· Even the part that says nothing in the chapter shall be construed as requiring prosecution of minor violations.

· It’s addressed only to situations where a violation has already been established to the satisfaction of the agency.

· So presumption not overcome and the FDA’s decision not to take enforcement actions requested is not subject to judicial review under the APA. 

· No constitutional rights of respondents are involved here, and court doesn’t address the issue that would be raised in such a case.

· Vermont Yankee Nuclear Power Corp v. NRDC (Scotus 1978) (The Nuclear Power Plant Case)
· AEC used 553 notice and comment

· Used more procedure than the statute required (public hearing)

· NRDC sued, saying they didn’t use enough procedure

· Wanted discovery and cross X

· Court of appeals said the procedures were inadequate and overturned the rule

· Even though the AEC used all the procedures 553 required

· Supreme Court here holds the AEC didn’t have to submit itself to cross X or discovery, DC court wrongfully said they had to

· Agencies must use employ at least the statute’s minimum required procedures, but nothing here to permit the court to overturn the rulemaking for not using more procedural devices.
Judicial Review of Agency Decisions General

· APA is just a default rule, organic statutes can change the requirements

· Empirical Data

· Study 1

· For 80% of regulations successfully challenged in court, agencies were able to implement their policies after remand, on average within 2 years. 

· Maybe the mere fact of judicial review increased the quality of agency actions across the board since they didn’t want them to get overturned. 

· Or maybe the arbitrary and capricious review doesn’t really influence agency decision making but they just have lawyers come up with post hoc reasons for the decision they know the court will accept

· This would be costly and have a negative impact in causing the real justifications and the stated justifications to be different

· The higher paper costs needed to convince the court might decrease the quantity of regulation

· Study 2:

· For agency decisions coded liberal, judges vote to validate the decisions 72% of the time, vs 58% for Republican judges

· For agency decisions coded conservative, the Republicans’ validation rate was 72% and the democratic rate was 55%

· This was for both arbitrary and capricious review and substantial evidence, but just for EPA/NLRB

· Those decisions are more likely to be ideologically influenced in the first place

· How important this is might depend on how many of these decisions eventually are implemented after remand and how many never get implemented

· Possible that in the vast majority of cases all the judges are voting the same way

· Can ask how reliable the coding was here

· Authors looked mostly at who was challenging the rule

· Realistic take could be they mostly agree, but there’s some hard cases that let ideology play a factor

· Considerations
· Judicial review may be needed given Congress’s delegation of substantial lawmaking authority to administrative agencies. Need to prevent administrative arbitrariness and ensure agency actions are consistent with federal law and the reasons that justified delegation of authority in the first place
· But judges typically lack the subject-matter expertise that agencies are thought to possess, and are even less democratically accountable than bureaucrats
· Policy for hard look review

· Ensures broader participation by more diverse group of agency staff members

· Reduces cognitive biases like overconfidence and tunnel vision

· Mitigates ability of special interest groups to exert undue influence over the regulator process

· Facilitates meaningful citizen participation in agency decision making by giving agencies an incentive to take comments seriously and present the agency’s conclusions and analyses. 

· Policy against hard look review

· Judges lack the necessary technical background so won’t significantly improve agency decision making

· Generalist judges may misunderstand the issues, making them too likely to strike down agency action

· May lead judges to, perhaps subconsciously, substitute their judgements for those of the agency when the judge disagrees with the agency on policy grounds

· The “reasons” the agency offers may be unconnected to the actual reasons and would just be post hoc rationalizations by agency lawyers

· Gives a greater role to lawyers than experts

· And makes things less transparent

· Creating the record is costly

· Unpredictability of hard look review makes agencies more reluctant to initiate rulemkaing
Judicial Review of Agency Decisions Key

· APA 706
· To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall— 

· (1) compel agency action unlawfully withheld or unreasonably delayed; and 
· (relatively uncommon)
· (2) hold unlawful and set aside agency action, findings, and conclusions found to be— 

· (A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; 

· (B) contrary to constitutional right, power, privilege, or immunity; 

· (C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; 

· (D) without observance of procedure required by law; 

· (E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or 
· (Important for judicial review of formal adjudications, which are relavtively common, but since few rulemakings are required to be formal, less important for that)
· (F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court. 
· (we don’t study this, except for part of an expressio argument about justifications for Chevron)

· (rarely invoked, applies when, during judicial proceedings to enforce administrative action, the court concludes the fact finding procedures the agency used in its prior administrative adjudication were inadequate)
· In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error. 

· 706(2)(A) empowers courts to invalidate an agency action as arbitrary etc even when there is no specific statutory or constitutional provision forbidding it, and even when the court complied with all procedural requirements
· Seems to be a substantive review of policy
· Potentially influenced by ideology
· Test – “examine the relevant data and articulate a satisfactory explanation for its action including a rational connection between the facts found and the choice made,” State Farm (1983) (airbags), and review the given basis of the agency’s decision (court can’t supply a basis the agency didn’t offer up), see Chenery I (1943).
· Examples – probably invalid if 

· (1) agency relied on factors Congress prohibited

· (This doesn’t add anything, since 706 already says the court shall strike down agency action “otherwise not in accordance with law”)

· Eg. Massachusetts v. EPA (Scotus 2007) struck down EPA’s decision not to regulate emission of greenhouse gasses from motor vehicles under the Clean Air Act.

· EPA argued

· There were voluntary executive branch programs already providing an effective response to global warming

· Regulations might impair the President’s ability to negotiate with developing nations to reduce emissions

· Curtailing motor vehicle emissions would reflect an inefficient piecemeal approach

· Court didn’t say these were unreasonable factors to consider as a general matter but rather that the statute required the EPA to regulate greenhouse gas emissions if the EPA makes a judgment that these emissions pose a threat to public health or welfare within the meaning of the statute

· And the reasons above had nothing to do with whether greenhouse gas emissions contribute to claime change, which was the only consideration the statute permit

· (2) agency failed to consider an important aspect of the problem or

· Eg. failed to address some significant criticism of, or proposed alternative to, the agency’s final policy choice

· What counts as important?


· Don’t know based on cases we read, but do know if an agency though it was important previously, and then changed course without an explanation, that’s enough for it to be arbitrary and capricious.

· Agencies are usually safe if they focus only on public comments that make significant objections or propose sufficiently concrete and reasonable alternatives to the proposed rule.

· Need a reasoned response, not just boilerplate generalities brushing aside detailed criticism on the basis of agency judgment or expertise

· (3) agency explanation is counter to the evidence before it, or so implausible it cannot be attributed to a difference in view or agency expertise.
· While court can’t substitute its judgment for that of the agency, it can strike down an agency action as substantively irrational

· Relatedly, courts have sometimes found it’s arbitrary for an agency to make a rule without seeking more evidence on an uncertain empirical question

· Stilwell v. Office of Thirft Supervision (DC Cir 2009): “The APA imposes no general obligation on agencies to produce empirical evidence…[but only require that the agency] justify its rule with a reasoned explanation.”

· But in Business Roundtable v. SEC (DC Cir 2011), the court struck down an SEC rule as arbitrary in part because on certain key issues, including the statutory requirement that the Commission consider the economic consequences of its rule): “the Commission’s predictions…had no basis beyond mere speculation” and the Commission “had done nothing to estimate and quantify the costs it expected companies to incur”

· Maybe distinguishable because the statute has a particular requirement that the SEC consider the economic consequences of proposed rules. 

· Key notes
· Looks like a performance standard
· Doesn’t tell the agency what procedures they have to use
· Doesn’t even require agency to consider all policy alternatives
· Which resolves most of the tension with Vermont Yankee
· Same standard for when agency rescinds or reverses a pre-existing policy
· Supreme court in FCC v. Fox Television (was mentioned in class) (Scotus 2009) rejected the idea that there’s an even more rigorous standard of review when the agency rescinds or reversed a pre-existing policy, especially a long standing policy.
· Agency “need not demonstrate to a court’s satisfaction that the reasons for the new reasons are better than the reasons for the old one; it suffices that the new policy is permissible under the statute, that there are good reasons for it, and that the agency believes it to be better, which the conscious change of course adequate indicates. That means that the agency need not always provide a more detailed justification than what would suffice for a few policy created on a blank slate.”

· Sometimes it must, when for example the “new policy rests upon factual findings that contradict those which underlay its prior policy; or when its prior policy has engendered serious reliance interests that must be taken into account.”
· Review of rule revocation?
· Can distinguish this from Heckler since that was a decision not to enforce, rather than a revocation
· State Farm (unanimously) holds that this isn’t treated, for judicial review purposes, as the equivalent of a decision not to enact the rule in the first place.

· There was a statutory reason for this in part, but it’s been applied in cases without similar statutory provisions.

· Broader rationale was that Congress established a presumption not against regulation but against policy change, so 706(A)(2) creates a status quo bias not an anti regulatory bias.
· Court says A&C doctrine creates a status quo bias rather than an anti-regulator one
· How many alternatives?
· In theory infinite, but court isn’t requiring looking at all of them
· Agency already had some as part of this rule, and the reasons for getting rid of the rule only applied to the detachable belts and not other passive restraints

· Not second guessing the agency’s empirical judgment
· Court says empirical judgment, eg. the agency distinguishing market studies, is exactly where most deference is due

· But the agency itself endorsed the inertia theory and the agency didn’t address it

· Courts are trying to look for glaring omissions and contradictions given the factual findings
· Is change in administration an adequate reason to survive A&C review?
· In State Farm, the agency didn’t make this claim
· So case doesn’t reach a conclusion on this (but Rehnquist in a concurrence (in part/dissent in part) says “A change in administration brought about by the people casting their votes is a perfectly reasonable basis for an executive agency’s reappraisal of the costs and benefits of its programs and regulations. As long as the agency remains within the bounds established by Congress, it is entitled to assess administrative records and evaluation priorities in light of the philosophy of the administration.”
· But seems like a change in ideology due to a new administration would be enough.
· As long as the statute doesn’t preclude it (eg. saying the agency must “maximize safety”)
· What if the effects of some technology truly uncertain?
· State Farm doesn’t rule out not regulating on the basis of uncertainty
· Unless the organic statute doesn’t allow considering that
· But agency has to back this up
· Judicial review of an agency’s decision not to adopt a rule
· Motor Vehicles v. State Farm (Scotus 1983) (The Airbags Case)

· Under a 1966 statute, an agency used 553 informal rulemaking to establish a safety standard in 1978 and then revoke part of it in 1981

· Holding: “We hold that the agency failed to present an adequate basis and explanation for rescinding the passive restraint requirement and that the agency must either consider the matter further or adhere to or amend Standard 208 along lines which its analysis supports.”
· Application:
· What the agency did wrong with regards to airbags
· Agency failed to consider the alternative of an airbag mandate that would get around the issue of the detachable belts

· With regards to passive restraints
· Inadequately explained safety benefit estimate (eg. the inertia theory)

· Says for passive seatbelts inertia works against usage, have to take affirmative action, the agency endorsed this theory earlier
· Court says this inertia theory supports the idea that even a detachable automatic belt will have higher rates since by default it’s on and you have to take an act to turn it off. 

· Agency didn’t respond to this theory as applied here even though the agency had already adopted the inertia theory with respect to passive seatbelts

· Same standard applies to rescission or modification of the standards here due to the organic statute.

· So not the standard that would be used to judge an agency’s failure to act in the first place.

· Motor safety act expressly equates orders “revoking” and “establishing” safety standards.

· And there’s a presumptions that the existing rule best carries out the policies committed to the agency by Congress.

Chevron/Skidmore Deference

Deference when there is an explicit legislative delegation to an agency

· “If Congress has explicitly left a gap for the agency to fill, there is an express delegation of authority to the agency to elucidate a specific provision of the statute by regulation.” Chevron
· “Such legislative regulations are given controlling weight unless they are arbitrary, capricious, or manifestly contrary to the statute.” Chevron
Statutory Interpretation by Agencies—Chevron/Skidmore Key

· A judicial construction of a statute administered by an agency is merely provisional; as long as the underlying statutory term is ambiguous, the court should uphold and agency’s alternative interpretation notwithstanding the prior judicial construction. National Cable & Telecom v. Brand X (Scotus 2006)

· So even once the court issues an interpretation, the agency can still issue another, which will then control if reasonable under Chevron.

· Scalia dissented, saying making judicial decisions subject to reversal by executive officers was bizzare and probably unconstitutional.

· Majority in Brand X disputes this, saying the agency wasn’t overruing a judicial construction because under Chevrons a court’s opinion as to the best reading of an ambiguous statute is not authoritative.
· Agency can win without deference or lose with deference
· If the accountability argument justifies Chevron though, should independent agencies be entitled to less deference?

· As a formal matter, Chevron draws no distinction between executive agencies and independent agencies. Natl’l Cable & Telecomms Ass’n v. Brand X Internet Servs (Scotus 2005)

· Chevron applies to formal adjudication in exactly the same way it applies to rulemakings. INS v. Aguirre-Aguirree (Scotus 1999)

· “The fact that the agency has from time to time changed its interpretation of the term source does not, as respondents argue, lead us to conclude that no deference should be accorded the agency’s interpretation of the statute.” Chevron
· Instead that the agency has adopted different definitions in different contexts adds force to the argument that the definition itself is flexible.

· Step 0/Chevron’s domain

· Christensen v. Harris (Scotus 2000)

· Labor Department issued an interpretation of the Fair Labor Standards Act in a letter issued in response to a question.

· “We confront an interpretation contained in an opinion letter, not one arrived at after, for example, a formal adjudication or notice-and-comment rulemaking. Interpretations such as those in opinion letters—like interpretations contained in policy statements, agency manuals, and enforcement guidelines, all of which lack the force of law—do not warrant Chevron deference…Instead interpretations contained in formats such as opinion letters are “entitled to respect” under our decision in Skidmore, but only to the extent that those interpretations have the power to persuade.”

· This opinion letter was an interpretative rule with no legal effect

· Mead
· Classification rulings don’t get Chevron deference.

· Test: Ask if Congress explicitly or implicitly delegated authority to make rules carrying the force of law, and the agency used this authority.

· What authority qualifies?

· Look to procedure—character of the decision process

· “Delegation of such authority may be shown in a variety of ways, as by an agency’s power to engage in adjudication or notice-and-comment rulemaking, or by some other indication of a comparable congressional intent.”

· (Note it’s power to engage in rulemaking/adjudication, not that they actually used it)

· Though in Mead, Customs had power to do rulemaking

· Court says notice and comment and adjudication (formal yes, informal unclear) will generally trigger Chevron
· So agency gets a payoff of more deference for choosing better procedures. Even though the agency doesn’t have to do this (Vermont Yankee) 

· Though courts have sometimes found reasons for Chevron even when no administrative formality was required by the statue and none was used

· Factors for what counts as force of law

· Look to character of the decision, eg. precedent
· “Precedential value alone does not add up to Chevron entitlement”

· The more than 10k ruling produced a year by 46 offices

· Though this one was produced by headquarters

· Review by some tribunal without deference

· Here the Court of International Trade reviews the classifications without Deference

· Terms of the statute

· The statute and regulations say they are binding on the recipient with respect to that party in all transactions of that same merchandise

· Who does it bind? (Precedential effect)

· Binds the party to whom the letter was issued

· For the same merchandise

· So more than binding for the one transaction

· As for third parties, the regulations say third parties shouldn’t rely on it

· What happens when it fails Step 0. Skidmore deference
· Agency interpretations “may merit some deference whatever its form, given the specialized experience and broader investigations and information available to the agency, and given the value of uniformity in its administrative and judicial understandings of what a national law requires.”

· The weight accorded to an administrative judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control.”

· How is this difference from reading a brief?

· Expertise of the agency

· On some judgments they’ll be more expert than others interpreters, eg. Scientific ones

· Consistency of the agency’s pronouncements

· Step 1: Is the statute clear on the precise issue at hand

· If the judge has the discretion to adjust the clarity threshold, either under traditional statutory interpretation to rule in or out LH/purpose, or under Chevron, then they have a significant amount of discretion.

· “First, always, is the question whether Congress has directly spoken to the precise question at issue. If the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress.”

· Chevron footnote 9

· “The judiciary is the final authority on issues of statutory construction and must reject administrative constructions which are contrary to clear congressional intent…If a court, employing traditional tools of statutory construction, ascertains that Congress had an intention on the precise question at issue, that intention is the law and must be given effect.”

· Requirement: Must be adequately clear statutory meaning

· Cases give some indication of how clear it has to be. 

· If it’s just the judge is able to find an answer, then Chevron would be meaningless since judges can always do that

· Might do this by excluding tools

· Eg. some lower court judges exclude LH at Step 1 (but they always do this, not just for Chevron)

· Or by requiring truly clear meaning
· Nondelegation canon/Major policy issues exception
· Given the economic and political significance of the tobacco industry in 1938, when the FDCA passed, it’s extremely unlikely that Congress could have intended to place tobacco within the ambit of the FDCA absent any discussion of the matter. MCI
· Chevron deference is based on statutory ambiguity being an implicit delegation to the agency

· In extraordinary cases like Williamson, should hesitate before concluding that is Congress’s intent

· “As in MCI, we are confident that Congress could not have intended to delegate a decision of such economic and political significance to an agency in so cryptic a fashion.
· Three factors
· Political Significance (Williamson)

· Tobacco is very salient to the median voter

· As opposed to long distance rate finling

· Economic Significance

· Tobacco is “an industry constituting a significant portion of the American economy” Williamson
· MCI has this too

· Significance to the statutory scheme

· In MCI the interpretation greatly affects the statute overall, while in FDA the question of if tobacco is a drug doesn’t really affect the statutory scheme
· MCI
· Says much of the subchapter is premised upon the tariff filing requirement (this is false but majority thinks it anyway)

· And “highly unlikely that Congress would leave the determination of whether an industry will be entirely, or even substantially, rate-regulated to agency discretion”

· Esp. given it used the word modify

· This seems like a substantive canon

· Chevron assumes implied delegation, so seems very hard to see it as a semantic canon.

· Breyer’s dissent in Williamson
· The very importance of the decision means the public is likely to be aware of it and hold those officials politically accountable.

· While majority says the importance means Congress should decide

· Tools that can be used in Step 1
· Constitutional Avoidance

· Retroactivity

· Ordinary meaning

· Dictionaries. MCI
· Majority says overwhelming majority of dictionaries use one meaning of “modify”

· So its clear enough for Step 1 even though one other dictionary and its progeny have a meaning that covers the agency interpretation

· Also, that dictionary and it’s progeny all postdate the statutes

· And that definition contradicts all the other definitions, including the other definitions in the cited dictionary

· MCI doesn’t knock out the choice of a second dictionary definition, doesn’t say you have to use the first listed definition

· Colloquial use. MCI
· Structural Inference.

·  MCI
· Looks at the exception to the modification authority as a way to interpret what Congress meant by “modify”

· It’s a really tiny thing they can’t do (extend notice period past 120 days) so not conceivable that Congress isn’t okay with that but okay with them eliminating the filing requirement for all but one firm.

· Brown & Williamson
· Structural inference from other FDCA provisions on unsafe drugs

· Specific over general/other statutes/context. Brown & Williamson
· “In determining whether Congress has specifically addressed the question at issue, a reviewing court should not confine itself to examining a particular statutory provision in isolation.”

· Rather, look to context, including other Acts, particularly where Congress has spoken subsequently and more specifically to the topic at hand

· Congress has other statutes regulating tobacco which aren’t administered by the FDA

· These statutes were adopted against the consistent backdrop of the FDA saying it didn’t have authority over tobacco

· Court says it doesn’t rely on that FDA’s assertion of jurisdiction is a sharp break with its prior interpretation of the act

· Rather, the consistency provides context to Congress’s other legislation

· These specific tobacco statutes trump the general FDCA

· Even though none explicitly say FDA has no jurisdiction

· “A specific policy embodied in a later federal statute should control our construction of the earlier statute, even though it has not been expressly amended.”

· And majority notes that Congress has rejected several bills that would give the FDA jurisdiction over tobacco.

· Though court says they don’t rely on this
· Unclear if these can be used in Step 1
· Most tools fall into this category

· Legislative history
· Getting rid of LH should give agencies more discretion

· Two options:

· Look to text. If text is ambiguous to look LH. If LH doesn’t clearly resolve the question, defer to agency view (if there is one)

· Look to text. If text is ambiguous, defer to agency view (if there is one). If not, then look to LH.

· Court hasn’t been entirely clear about which to use.

· Chevron itself looks at LH

· But this was in 1984, LH was more widely used

· Possible that the “traditional tools” of statutory interpretation have changed since then

· Williamson— FDA’s consistent assurance that they didn’t have jurisdiction and bills to give the FDA jurisdiction failed

· Though says not relying on this as such but rather as a backdrop against which congress legislated

· But in other cases the Court has suggested that only the statute’s text and structure are relevant for the first step of Chevron, implying that LH can’t be used to override an agency’s otherwise reasonable interpretation. Boston & Maine Corp. (Scotus 1992): “If the agency interpretation is not in conflict with the plain language of the statute, deference is due.”

· So have a circuit split on if courts can look to LH at Chevron step one (search for Geiser)

· Purpose

· Majority in MCI says the purpose stuff is a policy argument that isn’t for courts to take into account

· But doesn’t clearly rule out purpose at Chevron Step 1, just some evidence against it

· Tools that can’t be used in Step 1
· Presumption of a narrow scope of presumption

· Didn’t rule on if the presumption against preemption generally can be used

· Step 2: If not, is the agency’s answer permissible/reasonable

· Agency wins about 90% of cases that make it to Step Two

· Step Two can seem someone redundant either with Step 1 or with A&C review

· “Rather, if the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency’s answer is based on a permissible construction of the statute.” Chevron
· “The court need not conclude that the agency construction was the only one it permissibly could have adopted to uphold the construction, or even the reading the court would have reached if the question initially had arisen in a judicial proceeding.” Chevron
· “When a challenge to an agency construction of a statutory provision, fairly conceptualized, really centers on the wisdom of the agency’s policy, rather than whether it is a reasonable choice within a gap left open by Congress, the challenge must fail.” Chevron
· In this case, federal judges have a duty to respect legitimate policy choices made by those who have a constituency.
· “Under Chevron…deference to an agency’s interpretation of an ambiguous statute does not turn on…considerations” such as whether an agency’s interpretation has been consistent or whether it was pmolugated shortly or long after the enactment of the statute.” May Foundation for Medical Education and Research v. United States (Scotus 2011).

· Some courts have folded Chevron’s second step into its first step, which the Supreme Court seemed to endorse in Entergy Corp v. Riverkeeper (Scotus 2009): “Surely if Congress has directly spoken to an issue then any agency interpretation contradicting what Congress has said would be unreasonable.”

· Agencies must demonstrate, either under Chevron step Two or State Farm that their statutory interpretations were the product of reasoned decision making, Chevron doesn’t require that agencies demonstrate they used a valid interpretive method.

· Which factors might affect the chances of deference (besides conventional legal argument)

· Judicial ideology

· Though one study found no significant differences between judges appointed by different parties

· Interpretive method—though this could be conventional legal argument

· Eg. Scalia defers less than Breyer

· The underlying issue/policy preference

· Judge might be rooting for some policy

· Partisanship

· Breadth of delegation

· Though this could go either way

· Might depend on judge’s beliefs about delegation as a policy choice

· Or their views about what Congress is likely to want

Legal justifications for Chevron

· Marbury says the courts have the responsibility to “say what the law is”

· And the APA gives reviewing courts the duty to “interpret…statutory provisions”

· 706: “To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions…”

· But statute doesn’t explicitly address deference to agency of statutes

· 706(2)(e) does have a substantial evidence statute standard for cases subject to sections 556 and 557

· And 706(2)(f) says some facts are subject to de novo review

· So expressio cuts both ways
· Chevron itself grounded deference in a presumption about congressional intent

· First, Congress can delegate to an agency the authority to make discretionary policy decisions, as long as there’s an intelligible principle

· Court then fulfills its duty by ascertaining if the agency has stayed within the bounds of its delegated authority

· Then, Chevron equated statutory silence or ambiguity with explicit delegation of authority to agency

· Says implicit and explicit delegations of authority to an agency are legally equivalent

· Why presume Congress meant to delegate authority to resolve statutory ambiguities to agencies instead of courts?

· Maybe pragmatic, eg expertise/accountability/coherence

· And assume legislators are reasonable people pursuing reasonable goals reasonably

· Gluck study found 90% of congressional staffers indicated they prefer and expect agencies to fill in statutory gaps. 

· Gluck study found almost 95% of congressional staffers involved in statutory drafting said one of the central purposes of LH is to shape the way that agencies interpret statutes.

· Or maybe Congress had no intent but Court should just defend Chevron on pragmatic ground rather than legislative intent

· Justifications for Chevron all imply Congress could overturn it, either with respect to a specific statute or in general.

· This has happened on rare occasions for individual statutes
Policy Justifications for Chevron Deference
· Policy for Mead
· Court doesn’t like the all or nothing approach to deference that Scalia uses

· Lets the court tailor its approach more to different agencies and different cases

· Court can finely tune the level of deference based on the procedural formalities the agency uses

· Because there is a large range of procedure that Congress allows.
· Chevron has been criticized as entailing judicial abdication of the responsibility to interpret the law

· Contra-Marbury
· But maybe law has run out and resolution of the ambiguity is essentially a policy choice which maybe should be given to the agency

· Or maybe the statute gives some discretion to agencies and the courts have to say if they are within the bounds of their authority. 

· Maybe the law is that courts are supposed to defer to agency’s interpretation under certain circumstances

· So courts are still interpreting what the law is correctly then

· But this isn’t explicit in the APA.

· And the courts were developing a practice of deference before even the APA, so maybe APA is legislated against that background

· Isn’t clearly required by the APA, would be easier to justify on an purposivist or intentionalist basis than a textualist basis

· Have to be able to defend implicit delegations

· Not an issue if there’s an explicit delegation to an agency

· Outside of constitutional ones

· Possible justifications

· Like rule of lenity, closes cases. There will never be a tie if Chevron applies.

· Maybe agency will sometimes be better at statutory interpretation

· Eg. they undertand the LH better

· Or understand Congressional intent at T2 better


· So less likely to get flipped

· Stevens, author of Chevron, cares about this

· People in the agency deal with these statutes and Members of Congress more regularly than generalist judges.

· Functionalist approach to separation of powers

· When the statute is silent or ambiguous, the law has “run out” and the resolution of the ambiguity is essentially a policy choice

· Might want agencies to make that choice because

· Agencies have superior experience generally

· Agencies are more democratically accountable
· Judges have no constituency

· Supreme Court can’t resolve that many cases, so without deference, the court of appeals will resolve many interpretative questions and may reach different conclusions

· So deference makes uniformity more likely

· And interpretive issues regarding a statute are likely to be interdependent, so want a single interpreter
· Objections

· Concentrates power in the executive branch

· Might decrease political accountability by making delegation more attractive to Congress

· Congress may prefer drafting ambiguous statutes (it’s easier)

· And would prefer agencies to interpret the ambiguities

· Since Congress/committees can influence those interpretations

· Which isn’t the case for judicial interpretations

· So less deference might induce Congress to write clearer statutes

· Chevron and the Hard Look Doctrine

· Chevron requires courts to defer to agency judgments about matters of law

· While State Farm requires courts conduct in depth reviews of agency judgments about matters of policy

· Seems backwards. 
Chevron Deference in practice and politics

· Practical impact

· Seems like it may have led to an overall increase in judicial deference to agency interpretations

· Not clear to what degree

· Seems courts care less about agency inconsistency (different interpretations than they had in the past) than pre Chevron

· Miles and Sunstein study

· In cases where Chevron was invoked, chance of deference to agency interpretation (so both steps)

· Breyer highest with over 80%

· Thomas/Scalia lowest with just over 50%

· Possible explanations for the variance

· Difference in interpretative methods

· Eg Breyer uses more sources like LH and purpose

· Certitude

· Maybe Scalia is just more likely to see the statute as clear

· Justices’ positions on the administrative state

· Politics

· Thomas is over 40 percentage points more likely to defer to not liberal decisions than liberal ones

· And Stevens is about 40 percentage points more likely to defer to liberal decisions than non liberal ones

· But Kenndy has no swing at all, and O’conoor very little

· Seems unlikely that shifts these large can be explained by conventional legal argument

· But proxy for ideology is crude and don’t have a good proxy for legal argument

· And swings are less than 100% so probably a big role for law
Chevron Cases

· Chevron v. NRDC (Scotus 1984)

· Clean Air Act (1970 as amended in 1977): in nonattainment States, “new or modified major stationary sources” must comply with the lowest achievable emission rate for such a source.

· So if the source wasn’t new or modified the high standard didn’t apply

· Grandfathered in old equipment

· So could define a major stationary source as each piece of equipment or the whole plant

· And under the whole plant interpretation don’t call it a new/modified major stationary source if you change a piece of equipment and the alteration doesn’t increase total emissions from the plant

· EPA in 1980 rejected the plant-wide bubble concept. And then in 1981 new rule defined “stationary sources” to allow states to use it

· So go from Carter to Reagan

· There are policy reasons why this new rule could actually be better for both the environment and economic efficiency
· Chevron footnote 9

· “The judiciary is the final authority on issues of statutory construction and must reject administrative constructions which are contrary to clear congressional intent…If a court, employing traditional tools of statutory construction, ascertains that Congress had an intention on the precise question at issue, that intention is the law and must be given effect.”

· Held: EPA’s interpretation is entitled to deference. 
· Congress didn’t have a specific intention on the applicability of the bubble concept in these cases

· And EPA’s use of the concept is reasonable

· LH is silent on this issue

· But says the bill has two main purposes

· Allowing reasonable economic growth while making reasonable further progress to assure attainment of the standards

· Allowing States greater flexibility than the EPA’s current regulations allow.

· And LH is consistent with the view that the EPA should have broad discretion

· “When a challenge to an agency construction of a statutory provision, fairly conceptualized, really centers on the wisdom of the agency’s policy, rather than whether it is a reasonable choice within a gap left open by Congress, the challenge must fail.”

· In this case, federal judges have a duty to respect legitimate policy choices made by those who have a constituency.

· MCI Telecommunications v. AT&T (Scotus 1994) (The Long Distance Rates Case)
· Whether the FCC’s interpretation is entitled to Chevron deference [No], and if not whether it a valid exercise of it’s authority [Also no]

· Statute requires filing rates with the FCC and also that they can’t charge rates that are discriminatory or unreasonable. 

· Have to charge the rates that you filed.

· 203(a) requires “every common carrier” to file with the Commission rate schedules

· “The Commission may, in its discretion and for good cause shown, modify any requirement made by or under the authority of this section either in particular instances or by general order applicable to special circumstances or conditions except that the Commission may not require the notice period specified in paragraph (1) to be more than one hundred and twenty days.”

· Want to give independent meaning to both the particular instances and the general order language. 

· Agency position is that 

· Dominant carriers should have to file their rates

· Non dominant carriers don’t have to file rates, but still subject to this freestanding requirement 

· FCC has non-arbitrary reasons for this

· Seems like it would pass A&C review if they have that power

· Holding: “modify” clearly means moderate change, and this rule is not a moderate change.

· If didn’t find that “modify” clearly means moderate change, would have to defer to the agency

· Much of the subchapter is premised on the filing requirement

· Highly unlikely that Congress would leave the determination of whether an industry will be entirely, or even substantially rate regulated to agency discretion, esp. given that it used the word modify

· Eliminating a crucial portion of the statute for 40% of a major sector of the industry isn’t a mere modification

· Dissent:

· Statute gives the FCC unusually broad discretion

· Looks at purpose, it was designed to respond to AT&T’s monopoly

· FCC found requiring everyone to file tariff schedules actually goes against the act’s goals

· And the mere filing of schedules isn’t the heart of the subsection, the substantive duty of reasonably priced and non-discriminatory service is.

· Cites other definitions of “modify”

· Rule should get Chevron deference

· FDA v. Brown & Williamson Tobacco (Scotus 2000) (The Nicotine Case)
· FDA says tobacco is a drug

· Does notice and comment, issues regulations designed to prevent underage smoking

· There were non-arbitrary reasons to regulate it for kids without banning tobacco altogether

· FDCA gives the FDA the authority to regulate “drugs”, it defines drug to include “articles (other than food) intended to affect the structure or any function of the body”

· FDA found tobacco affects “the structure or any function of the body” because nicotine “has significant pharmacological effects”

· And determined these effects were “intended” because they “are so widely known and foreseeable” 

· Dissent’s simple argument for deference

· Falls within literal reading of the statute

· Plus fits with general purpose of promoting health

· Change in FDA interpretation is because didn’t have evidence that industry intended the effects before.

· Plus new administration

· Which is a valid reason for change in agency’s views

· Other statutes can be read as ratifying a no jurisdiction assumption or as leaving the jurisdictional question just where Congress found it.

· Holding: FDA regulation fails Chevron step 1

· Congress clearly precluded the FDA from asserting jurisdiction to regulate tobacco products
· Majority’s complex argument against deference

· Agency had a consistent position until 1996 that it lacked authority over tobacco

· Argument isn’t that the agency can’t change it’s position, that would be inconsistent with Chevron

· Argument instead is that Congress legislated against that background
· Congress also has a statement of policy that the court says forecloses banning tobacco

· Talks about the marketing of tobacco being an important industry and “stable conditions therein are necessary to the general welfare”

· Congress has other statutes 

· For example the warning labels on tobacco products

· Didn’t create a regulatory agency to do this, just directly required it and let judges do the interpretation instead of agencies

· So this seems like an example of specific over general—specific tobacco legislation over general FDCA

· And Congress rejected several bills that would’ve given the FDA jurisdiction over tobacco

· FDCA provisions on safe and unsafe drugs

· Clear based on the FDCA as a whole that Congress intended to exclude tobacco products from the FDA’s jurisdiction.

· They can’t be used safely for any therapeutic purpose, so if the FDCA covers them they have to be banned, and Congress has made clear that’s not okay.

· FDA thought the drug would be safe because it would be less safe to ban nicotine altogether

· Majority says have to look at the safety of the product itself and can’t look to the consequence of the remedy

· Can just look to if the product is safe under the conditions the FDA is imposing, and the FDA doesn’t say that tobacco is safe under those conditions, just that the alternative is worse

· In 2009, Congress enacted the Family Smoking Prevention and Tobacco Control Act

· Authorized just about everything the FDA did in this case

· But does regulate tobacco separately from the rest of the FDCA

· So nondelegation did cause Congress to go back and change things

· US v. Mead (Scotus 2001) (The Customs Letters Case)
· Mead imports day planners, depending on tariff classification, they paid either 4% or 0% in import duties.

· In January 1993, Customs changes its position from no tariff to tariff

· Statute allows Secretary of Treasury to issue binding rulings

· Secretary can issue “rulings” which is defined in the regulation as “a written statement..that interprets and applies the provisions of the Customs and related laws to a specific set of facts.”

· A statute requires Customs to fix classifications and rates of duty for imports

· Statute says these are binding

· A treasury regulation authorizes Customs ruling letters
· It’s binding on Customs personnel until modified or revoked, and can be cited as authority in transactions involving the same circumstances.

· But only with regards to the person to which it was addressed

· These lettesr aren’t subject to notice and comment but must be “made available for public inspection”

· And, at the time the case arose, they could be modified without notice and comment in most cases.

· Any of the 46 Customs offices plus the headquarters office can issue ruling letters. 

· Vacate and remand for Skidmore assessment in the first instance.

· No Chevron deference here

· “No indication that Congress meant to delegate authority to Customs to issue classification rulings with the force of law.

· Even though Customs has general rulemaking power

· “Precedential value alone does not add up to Chevron entitlement”

· And the precedential claim of a classification ruling is counterbalanced by the provision for independent review of Customs classification by the Court of International trade.

· Customs makes clear that the letters binding character stops short of third parties,

· They are only binding between itself and the importer to whom it was issued

· And even then only until Customs gives advance notice of changes

· And there’s 46 different customs offices issuing more than 10k classifications per year

· Nor does statute differentiate letters from headquarters

· So unreasonable to say that all those rulings are intended to have the force of law

· Dissent, Scalia

· Test for Chevron should be all authoritative agency interpretations deserve Chevron deference

· Authoritative if, when challenged in court, the general counsel of the agency has determined it should be defended

· Even if wasn’t authoritative before that

· No necessary connection between formality of procedure and the power of the entity administering the procedure to resolve authoritatively questions of law. 

· Practical effects of the new rule:

· Protracted confusion

· Artifically induced increase in informal rulemaking

· Agencies will switch to that to ensure Chevron deference

· Makes it harder for agencies to change their interpretation in the future

Overview of Judicial Review of Agency Action

Court Access
Presumption in favor of judicial review under the APA​ for both rules and orders, but exceptions:

1.
“[S]tatutes preclude judicial review,” APA § 701(a)(1) – demand clear legislative intent to restrict access to judicial review.  Heckler (1985) (lethal injection) (dicta).

2.
“[C]ommitted to agency discretion by law,” APA § 701(a)(2) – a narrow exception for no law to apply or “no meaningful standard,” Heckler (1985); cf. Overton Park (1971).

▪
Inaction – presumption against judicial review of agency refusals to investigate or enforce.  Heckler (1985) (noting potential exceptions); cf. Dunlop (1975) (probable cause test).  Compare a refusal to initiate rule making, which is reviewable but with strong deference.
Court Challenges

1.
Procedure – courts are authorized to set aside agency action “without observance of procedure required by law,” APA § 706(2)(D), including by the APA itself.
a.
APA ceiling – apart from other statutes and the Constitution, the Court was nearly flatly opposed to more.  Vermont Yankee (1978) (nuclear power plant) (design v. performance).
b.
APA categories – procedural requirements partly depend on categorizing agency action:
▪
Adjudication – involves an “order,” § 551(6)-(7) (order and adjudication).
▪
Rule making – involves a “rule” with future effect, § 551(4)-(5) (rule and rule making).
▪
Agency discretion to choose.  Chenery II (1947) (utility reorganization application).
c.
APA mandates
▪
Formal adjudication or formal rule making is triggered if a statute requires a decision on the record after a hearing, §§ 553(c), 554(a), 556-557.

▪
Informal adjudication triggers basically no procedure under the APA.

▪
Informal rule making generally triggers § 553 notice-and-comments requirements:
(1)
Notice – “either the terms or substance of the proposed rule or a description of the subjects and issues involved,” § 553(b), plus lower courts established a duty to disclose evidence/studies on which the proposed rule relied, Nova Scotia (CA2 1977) (smoked whitefish).

(2)
Comment –“give interested persons an opportunity to participate . . . through submission of written data, views, or arguments with or without opportunity for oral presentation.”  § 553(c); see Vermont Yankee (1978) (cross-examination not required by APA).

(3)
Explanation – if a final rule is issued, “[a]fter consideration of the relevant matter presented” the agency must provide a “concise general statement of their basis and purpose,” § 553(c), plus lower courts established a duty to address substantial comments and adequately explain the agency’s response, Nova Scotia (CA2 1977).
▪
Agency alternatives – (1) policy statements instead of substantive rules with the force of law, see § 553(b)(A) (excepting “general statements of policy”); PG&E (D.C. Cir. 1974) (natural gas shortage plans); (2) case-by-case adjudication; (3) inaction, etc.
2.
Statutory authority – courts also are authorized to set aside agency action “otherwise not in accordance with law” or “in excess of statutory . . . authority.”  APA § 706(2)(A) & (C).  But this provision does not detail how judges should interpret the extent of statutory authority.

▪
Chevron deference – at first seemed rule-like with two steps and two outcomes, yet realistic about expertise and accountability in the modern administrative state.  Chevron (1984).  Later cases add have added nuanced factors, yet shift toward an implicit delegation rationale.  Regardless, agencies often prevail despite judicial ideology.  See Miles & Sunstein (2006).
(0) Is there express or implied delegation to make rules with the force of law?  Mead (2001) (customs letters); cf. Chevron (1984) (referring to a statute administered by the agency).

•
procedure (e.g., § 553).
•
force of law (e.g., precedent for third parties).
•
otherwise consider Skidmore (1944) deference (e.g., expertise/consistency in addition to normal reading of a legal brief).
(1) Is the statute clear on the precise issue at hand?

•
traditional tools – ordinary meaning and much more.  E.g., B&W (2000) (nicotine).
•
nondelegation canon – for major policy issues.  B&W (2000); MCI (1994).
(2) If not clear, is the agency’s answer permissible or reasonable?
3.
Arbitrary and capricious – courts also are authorized to set aside agency action found “arbitrary, capricious.”  APA § 706(2)(A).  This seems to be a substantive review of policy, potentially influenced by ideology, see Miles & Sunstein (2008), but it can be quite modest:
▪
Test – “examine the relevant data and articulate a satisfactory explanation for its action including a rational connection between the facts found and the choice made,” State Farm (1983) (airbags), and review the actual basis of the agency’s decision, see Chenery I (1943).
▪
Examples – probably invalid if (1) agency relied on factors Congress prohibited, (2) agency failed to consider an important aspect of the problem, or (3) agency explanation is counter to the evidence before it, or so implausible it cannot be attributed to a difference in view or agency expertise.

