HISTORY of AGENCIES/REGULATORY BODIES
Pre-1950s: Very broad/minimal statutory explanation for agencies
1960s: “capture” idea – an Agency can be “captured” by the entities that they are supposed to regulate, the entities that care the most will theoretically have the most influence. 

Post-1960s: Trying to make the agencies about the people, not about the entities.

1980s: Agencies were required to justify what they were doing (reasonableness, c/b analysis, etc) only when there is a market failure that needs to be fixed.  Overall, more deregulation in favor of 
Present day: Opinions on both sides (more regulations vs. less regulations), mostly economic arguments made for either side

STATUTORY INTERPRETATION

Philosophies of Statutory Interpretation

· Textualist: (ex: Scalia) look at the text, some interpretation… if the text is clear, then that’s it… don’t usually care about absurd results, etc.

· Intentionalist: (ex. Breyer) look at the leg hist, Sen Comm Reps, etc.

· RB: There may not be ONE intent, there coud be several?

· How do we know that the intent described in a report, hearing, meeting, etc, is the intent that the legislature had in mind voting it in?

· TVA v. Hill (below) is a good example of Textualist vs. Intentionalist
TVA v. Hill – Snail Darter Case (SCOTUS 1978, Burger CJ) [NYUC]

· Hill Arg:

· Textual – plain text of the statute prevents this action
· Slippery slope – who decides what is an exception to the plain meaning and what is not?
· TVA (Gov’t) Arg:

· Legislative Intent – legislature did not mean for a tiny fish to stop the construction of an entire dam
· Absurd Result – even with plain meaning, applying it here would lead to an absurd result
· NOTE: We could also look at the C/B Analysis – benefit of building the dam vs. benefit of saving the snail darter
· Takeaways:

· Textualism is important… RB: ALWAYS start with the text
· Statutes come from a complex relationship between Congress, agency and the Court.

· What is the history of the bill? How did it look in different parts of Congress? How were discrepancies resolved?

Legislative History – Forms

· Senate Committee Report: considered to be very good leg hist
· Committee = usually a group of people in Congress who have knowledge in that area

· Committees have a lot of power, because bills can die in committee, can kill it if committee does not like it (chairman is in charge, under 25% of bills make it through committee)

· Pros: Expertise of members… Cons: have power to kill the bill

· Congressional Hearings: What do they do?

· Create public record

· Hear the info from all sides

· Congress sending a point to what they are looking for

· Create sound-bytes for campaigns, media etc (not the most legit reason)
· RB Main Takeaway: VERY DIFFICULT to get anything through. Broken system

· Debate: Senate is more conducive for debate than HOR.  Why?

· Smaller than HOR

· Longer election terms (Senate = 6 years; HOR = 2 years)

· No rules about what you can add to a bill (HOR you can only add rules that are relevant)

· Filibuster – talk about whatever you want to waste time

· This is good, and bad

· Currently CANNOT filibuster Exec Branch nomination

· CAN filibuster Jud and Leg Branch nominations

· Conference: About 13% of proposed legislation goes to conference

· This produces a Conference Committee Report
· A good tool for Statutory Interpretation

· Bills can DIE in conference

· Opportunity for someone to stick something in the bill

· Bills can also get passed WITHOUT conference

· President: ALL bills must go through the President

· Can VETO (pocket-veto = not signing in 10 days)

· RB: Another way to get laws passed is judicial action, go to the courts. After courts interpret a statute a certain way, the legislature might be pressured to change the law to fix it.

Riggs v. Palmer – Poison Grandpa Case (NY 1889)
· D arg:
· Textual – no exception for murder, it says what it says
· NOT Absurd Result – punishment for murder is already there, no need to punish him more
· P arg:
· Textual – ambiguous (always start with text!)

· Absurd Result, rewarding murderous grandson with inheritance

· Institutional Argument – slippery slope, judge does not have power to change law

· Takeaway: Balancing Judge flexibility and potential of judge to have too much power and changing the law
Church of Holy Trinity v. U.S. – Immigration Pastor Case (SCOTUS 1892 Brewer) [CB225]
· Church arg:

· Textual (always start with text!)
· Pastor fits in to the exceptions according to the text, pastor is a “lecturer”
· Same general nature as the other exceptions listed (speakers, musicians, poets, etc)
· Legislative Intent
· Intent is for unskilled labor coming from abroad killing the domestic economy
· Senate Committee Reports, other official leg history applies here.
· Stronger than simple discussion pre-enactment
· Gov’t arg: 
· Textual
· Pastor = “of any kid” catch-all must be there for a reason
· List of exceptions does not include clergy... expressio unius
· Legislative Intent is NOT legislation
· There were discussion, but what is actually WRITTEN in the statute matters
RB’s 3 Big Questions of Statutory Interpretation

· WHEN do you look elsewhere away from the TEXT?

· When the text is ambiguous
· WHERE are you going to look when you look past the text?

· WHAT are you looking for?

· Textualists: only word meanings

· Others: Leg history, etc for LEG INTENT, Specific word meanings

3 Main Groups

· Textualists: ONLY meaning of the text

· Intentionalists: Look past the text for the intent of the statute

· Purposivists: Overarching purpose of the statute, what is the law trying to fix?  If the legislature thought of this case ex ante, what would they have done?

· Not always clear
