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listnum "WP List 1" \l 1Background History and Development of Fed. Cts

listnum "WP List 1" \l 28/30/94
listnum "WP List 1" \l 2judges 

listnum "WP List 1" \l 3given in Constitution life tenure and salary protection 

listnum "WP List 1" \l 3drafters wanted to avoid sullying judges with politics so they only adjudicate cases
listnum "WP List 1" \l 2Everyone wanted a Supreme Court

listnum "WP List 1" \l 2Madison compromise was to leave establishment of lower courts to Congress

listnum "WP List 1" \l 2What cases should fed(l courts hear

listnum "WP List 1" \l 39 classes are spelled out in Article III

listnum "WP List 1" \l 3main business was diversity cases ($500 minimum) and admiralty cases

listnum "WP List 1" \l 2Judiciary Act of 1789
listnum "WP List 1" \l 3given quasi constitutional status b/c many of the same people who wrote constitution were in 1st congress

listnum "WP List 1" \l 3it set up S.Ct.(5 justices and 1 chief judge), district courts and circuit courts

listnum "WP List 1" \l 4both district and circuit courts were trial level

listnum "WP List 1" \l 4circuit courts were trial courts with panel of 3 judges, 2 S.Ct. judges and one district court judge.

listnum "WP List 1" \l 4S.Ct. had only appellate jurisdiction originally - what was its appellate jurisdiction

listnum "WP List 1" \l 5cases in which fed. law held invalid

listnum "WP List 1" \l 5cases were fed(l right was denied

listnum "WP List 1" \l 5if someone went to state court and challenged constitutionality of state law.

listnum "WP List 1" \l 5appeals to S.Ct. had to be worth at least $2,000.

listnum "WP List 1" \l 2General Fed(l question jurisdiction created by Congress in 1875

listnum "WP List 1" \l 21888 - district courts had virtually unreviewable power b/c S.Ct. was too busy to hear most appeals so they wanted to have some kind of appellate review

listnum "WP List 1" \l 21891 - Evarts Act - set up the structure we have today.

listnum "WP List 1" \l 3critical shift was to create intermediate shift in appellate review

listnum "WP List 1" \l 3original system had 9 circuits with 3 judges each

listnum "WP List 1" \l 3circuits controlled disagreement b/w district courts

listnum "WP List 1" \l 3we now have 13 circuits - and lack of unformity among circuits

listnum "WP List 1" \l 2Since 1988, there has been less use of cert. by the S.Ct.

listnum "WP List 1" \l 2Hamilton writing, p. 28-30 of CB says that lower fed(l courts could be set up to hear appeals from state courts.

listnum "WP List 1" \l 2See Article III, as basis for Fed(l Courts

listnum "WP List 1" \l 1Power to Control The Jurisdiction of State and Federal Courts

listnum "WP List 1" \l 2Power to Restrict Federal Jurisdiction

listnum "WP List 1" \l 38/31/94
listnum "WP List 1" \l 3Taking away jurisdiction is in practical effect taking away the right by taking away the remedy.  Due process clause says you can(t be deprived of life, liberty, or property.  

listnum "WP List 1" \l 3Marbury v. Madison held that the S.Ct. is the arbiter of the constitutionality of laws.  It also said that every right must have a remedy.  So separation of powers is infringed if court isn(t permitted to give a remedy to a right.  

listnum "WP List 1" \l 4THIS REQUIREMENT OF SOME JUDICIAL REMEDY IS LIMITED TO RIGHTS THAT CAN(T BE TAKEN AWAY. (ie. constitutionally protected rights)., but if you can take it away directly, you can take it indirectly.  This argument is just that Congress can(t abolish remedies in areas where it couldn(t abolish the right - ie. due process or constit. rights.

listnum "WP List 1" \l 4Marbury says that original jurisdiction of s.ct. can(t be expanded or contracted.

listnum "WP List 1" \l 3can you take away appellate review of fed(l system and leave everything to state court.

listnum "WP List 1" \l 4functional argument:  if you leave everything to state courts and don(t allow review from there, then judges don(t have appointed for life and salary protection so maybe state courts aren(t good enough b/c judges aren(t indep. enough for fed(l system.

listnum "WP List 1" \l 4textual argument: Congress can(t prohibit all appellate jurisdiction beyond original jurisdiction of S.Ct. b/c of exception argument of (2 of Article III.  The except clause says that some exceptions are OK but seems to imply that there must be some jurisdiction.

listnum "WP List 1" \l 5others read text to give Congress right to take away all appellate jurisdiction b/c except isn(t qualified so it could include all.

listnum "WP List 1" \l 5textually we don(t know how to answer the question.

listnum "WP List 1" \l 4It(s inconsistent with 3 branch model of gov(t (exec. legisl, judiciary) to eliminate all fed(l jurisdiction.  This is Marbury separation of powers argument

listnum "WP List 1" \l 5there must be fed(l jurisdiction for fed. separation of powers issues - we don(t want state deciding these issues.

listnum "WP List 1" \l 5So this seems to say that Congress has some power to limit jurisdiction of fed(l courts but it must vest some - so question is what are the limits?

listnum "WP List 1" \l 5fed(l concerns also make this the case - concern that fed(l sovereign be supreme.

listnum "WP List 1" \l 6we want fed(l not state being ultimate decider

listnum "WP List 1" \l 3Sheldon v. Sill, p. 362, US 1850

listnum "WP List 1" \l 4this case refuses circuit court jurisdiction to cases seeking to (recover the contents of any promissory note or other chose in action.(
listnum "WP List 1" \l 4argument is whether diversity is whether diversity is a fed(l court issue that can(t be denied.  Court decides that Congress can deny it.

listnum "WP List 1" \l 4(the political truth is, that the disposal of the judicial power (except in a few specified instances) belongs to Congress:  and Congress is not bound to enlarge the jurisdiction of the Federal courts to every subject, in every form which the Constitution might warrant.(
listnum "WP List 1" \l 4(He is therefore the (assignee of a chose in action,( within the letter and spirit of the act of Congress under consideration, and cannot support this action in the Circuit Court of the United States, where his assignor could not.(
listnum "WP List 1" \l 4The 1st Judiciary Act is good support for this proposition that diversity can be limited b/c the act didn(t vest all cases of Article III in fed. ct.  Small cases of diversity (below $500) were not given fed(l review.  Also the first Act did not give fed(l review of state cases if fed(l right was upheld.

listnum "WP List 1" \l 3Ex Parte McCardle, p. 364, US 1869

listnum "WP List 1" \l 4Court held that it had no jurisdiction in habeas case b/c Act of Congress which had specifically repealed jurisdiction of habeas from appeals from the Circuit Courts.

listnum "WP List 1" \l 4Court notes that its appellate jurisdiction is conferred by Constitution (with such exceptions and under such regulations as Congress shall make.(
listnum "WP List 1" \l 4appears to hold that Congress can cut S.Ct. as final fed(l review of fed(l right, but functional argument says that S.Ct. can(t play its function in separation of powers without power.

listnum "WP List 1" \l 4this didn(t deny s.ct. all review b/c it still had review under 1793 act (this just limited its review under 1866 act) - so this was only restriction on manner of appeal and not appeal itself.

listnum "WP List 1" \l 5p. 366 fn - says that s.ct. can still review petitions on a review of habeas - it just can(t get them from circuit courts.

listnum "WP List 1" \l 3Hart(s notion that we can define central function of courts based on their intended role.

listnum "WP List 1" \l 4What is essential role of fed(l courts

listnum "WP List 1" \l 5constitutional rights - concern of rivalry b/w state and fed(l gov(t

listnum "WP List 1" \l 5cases involving fed(l gov(t direct interests

listnum "WP List 1" \l 6protecting national interest in fed(l laws requires fed(l jurisdiction

listnum "WP List 1" \l 6but 1st judiciary act didn(t provide fed(l review over all fed. questions - only when state court denied fed(l right.

listnum "WP List 1" \l 7concern was that state cts would construe fed(l rights too narrowly - so if state court undercuts their interest, that fine, but when they deny fed. right we want jurisdiction

listnum "WP List 1" \l 5where we need uniformity

listnum "WP List 1" \l 4these are what we need fed(l courts for, not where it would be helpful (diversity). 

listnum "WP List 1" \l 3Justice Story: p. 366

listnum "WP List 1" \l 4He reads the Constitution(s words saying that the judicial power of the United States shall be vested (not may be vested) in one supreme court and in such inferior courts as congress may, from time to time, ordain and establish.

listnum "WP List 1" \l 4He says that this duty to vest the judicial power is the duty to vest the whole judicial power.  ie. that Congress may not keep judicial power, but that it must vest it to courts and it has discretion as to which courts it vests it too.  He sees no discretion, however, in their oblgation to vest the whole power in courts - not limiting it.  

listnum "WP List 1" \l 4(It would seem, therefore, to follow that congress are bound to create some inferior courts, in which to vest all that jurisdiction which under the consitution is exclusively vestd in the United States, and of which the supreme court cannot take original cognizance

listnum "WP List 1" \l 4(There are two classes of cases unumerated in the constitution, between which a distinction seems to be drawn.  The first class includes cases arising under the Constitution, laws, and treaties of the United States; cases affecting ambassadors, other public ministers and consults, and cases of admiralty and maritime jurisdiction.  In this class the express is, and that the judicial power shall extend to all cases; but in the subsequent part of the clause which embraces all the other cases of national cognizance, and forms the second class, the work (all( is dropped seemingly ex industria.  From this difference in phraseology, perhaps, a difference of constitutional intention may, with propriety, be inferred.  In respect to the first class, it may well have been the intention of the framers of the constitution imperatively to extend the judicial power either in an original form or appellate form to all cases; and in the latter class to leave it to Congress to qualify the jurisdiction, original or appellate, in such manner as public policy might dictate.

listnum "WP List 1" \l 4His three points, p. 367 are

listnum "WP List 1" \l 5Congress is obligated to vest all of the judicial power either in an original or appellate form in some fed(l court.  

listnum "WP List 1" \l 6Judiciary Act of 1789 didn(t adhere to this

listnum "WP List 1" \l 5if any cases described in article iii are beyond the jurisdiction of the state courts, and thus not capable of review on appeal from a state court to the S.Ct., Congress would be obligated to create inferior fed(l courts in order that these cases might be entertained in some fed(l court. (this argument assumes that the cases do not fall within the S.Ct.(s original jurisdiction.)

listnum "WP List 1" \l 6to the extent this argument mandates creation of infereior courts, it appears flatly inconsistent with the deliberate compromises of the Constitutional Convention.

listnum "WP List 1" \l 5Story limits his argument of congressional obligation to the first three categories of cases described in Article II - to those in which the Framers used the adjective (all.(
listnum "WP List 1" \l 6Judiciary Act of 1789 didn(t adhere to this

listnum "WP List 1" \l 6see p. 385-6 where professor Amar agrees with this (all( theory.

listnum "WP List 1" \l 6(all( however, might just mean (all( types of cases, ie. criminal and civil.  Meltzer says that all means criminal and civil, 9/1/94 notes, so there are two textual arguments here.  Arguably the (all( means both types b/c in other 6 there aren(t criminal clauses

listnum "WP List 1" \l 6it doesn(t make that much sense either to think of the first 3 as mandatory fed. jurisdiction and the other 6 as not b/c it doesn(t seem that cases with ambassadors (3) are more important than foreign countries (in latter 6).

listnum "WP List 1" \l 3US v. Klein, p. 368, US 1871

listnum "WP List 1" \l 4this is pardon case after civil war.  Statute directed the Court of Claims and the Supreme Court to dismiss for want of jurisdiction any pending claims based on a presidential pardon.

listnum "WP List 1" \l 4the court held the statute to be unconstitutional and accepted jurisdiction and affirmed a judgment from the Court of Claims.

listnum "WP List 1" \l 4Court says that congress doesn(t have the power to make exceptions and prescribe regulations to the appellate power.

listnum "WP List 1" \l 4court also recognizes that this statute impairs the presidential pardon - and therefore infringes the constitutional power of the executive.

listnum "WP List 1" \l 5separation of powers concern b/w exec. and legislature and court said congress can(t impede such executive power.  Ct said if constitutional right is presidential pardon, then since you can(t eliminate pardon directly, they can(t do it indirectly by taking away judicial remedy. 

listnum "WP List 1" \l 3Norris-LaGuardia Act, p. 370

listnum "WP List 1" \l 4the act prohibits the enforcement of yellow dog contracts in any court of the U.S.

listnum "WP List 1" \l 4Congress can make yellow dog contracts illegal.  Remedy and right are inseparable - if you take away remedy then you take away right, so shift here is whether since you can take right directly, can you take it indirectly by depriving jurisdiction of courts to enforce illegality.

listnum "WP List 1" \l 4If you can take it away direct, you can indirectly take it.

listnum "WP List 1" \l 4in Lauf v. EG Shinner, 1938 US, p. 370, the court said (there can be no question of the power of Congress thus to define and limit the jurisdiction of the inferior courts of the United States.(
listnum "WP List 1" \l 4N-La Act did not limit the jurisdiction of state courts.

listnum "WP List 1" \l 3The Price Control Legislation, p. 370

listnum "WP List 1" \l 4The Emergency Price Control (EPC) Act of 1942 created a court of the US to be known as the Emergency Court of Appeals.  It had no power to issue any temporary restraining order or interlocutory decree staying the effectiveness of any order, regulation or price schedule issued under the Act.

listnum "WP List 1" \l 4The act had a provision to protected any order, regulation, or price schedule issued by filing a protest with the administrator.  If the protest was denied, (204(a) gave the party aggrieved thirty days to file a complaint with the Emergency Court of Appeals.

listnum "WP List 1" \l 4Lockerty v. Phillips, US 1943, p. 372

listnum "WP List 1" \l 5suit by wholesale meat dealers in a fed(l district court in NJ to restrain the US Att(y from prosecuting violations of certain price regulations.  The regulations and the Act were challenged on constitutional grounds.

listnum "WP List 1" \l 5The district court dismissed the suit for want of jurisdiction under (204(d).  

listnum "WP List 1" \l 5The S.Ct. affirmed saying

listnum "WP List 1" \l 6that Congress can prohibit a US court, like here the district court from hearing a case or prohbiting it from issuing an injunction.

listnum "WP List 1" \l 6the court does not address whether the act itself is unconstitutional (b/c it prohibits all interlocutory relief in any court).

listnum "WP List 1" \l 6the Court would allow a district court to hear a challenge to the constitutionality of the act.

listnum "WP List 1" \l 6Court found it had juris. to decide challenges to its own jurisdiction.

listnum "WP List 1" \l 6note 9/7/94 - p.4 - court assumes there is a right to an interlocutory relief, and it severs the (no interloc. relief( clause in the bill.  S.Ct. read intent of congress as saying that if there must be inter. relief, it should be by Emergency Court of Appeals.

listnum "WP List 1" \l 4A state court of general jurisdiction cannot be prevent from passing on the constitutionality of any restriction placed on its jurisdiction by the Congress. p. 373

listnum "WP List 1" \l 4Yakus v. US, 1944 US, p. 374

listnum "WP List 1" \l 5court looked at the validity of a defense that the act was invalid as a defense to criminal prosecution of violation of the act.

listnum "WP List 1" \l 5Court said that denying such a defense in a criminal prosecution didn(t deny due process.  central question is whether the procedure for protest and review in the Emergency Court (affords to those affected a reasonable opportunity to be heard and present evidence.(  Concluding that it did, the opinion further holds that in (circumstances of this case( there was (no denial of due process in the statutory prohibition of a temporary stay or injunction.(  (We are pointed to no principle of law or provision of the Constitution which precludes Congress from making criminal the violation of an administrative regulation, by one who has failed to avail himself of an adequate separate procedure for the adjudication of its validity.

listnum "WP List 1" \l 5if a statute prohibiting something withdraw jurisdiction from all U.S. courts instead of all courts (including state courts), this would probably be OK (see (we are pointed to no principle of law...( above for this proposition)

listnum "WP List 1" \l 6the issue here is whether depriving us of remedy in S.Ct. or fed(l court is OK - does article III say all jurisdiction of constit. must be addressed by fed(l courts.

listnum "WP List 1" \l 3Battaglia v. General Motors Corp., 2d Cir 1948, p. 377

listnum "WP List 1" \l 4Fair Labor Standards Act of 1938 said that workers had to be paid time and a half.  In Tennessee Coal the S.Ct. decided that underground travel to and from the coal mine was part of work that required compensation.  This resulted in a lot of retroactive liability.

listnum "WP List 1" \l 4In order to prevent this decision from creating a lot of bankrupt coal mines, the Portal to Portal Act of 1947 was enacted to limit the liability of employers under the SCT decision.

listnum "WP List 1" \l 4Portal Act prohibited any court from taking jurisdiction to enforce any liability under the Fair Labor Standards Act.  The plaintiffs sued saying that this Portal act deprive them of their claims -a property right.  

listnum "WP List 1" \l 4(We think, however, that the exercise by Congress of its control over jurisdiction is subject to compliance with at least the requirements of the Fifth Amendment.  That is to say, while Congress has the undoubted power to give, withhold, and restrict the jurisdiction of the courts other than the Supreme Court, it must not so exercise that power as to deprive any person of life, liberty, or property without due process of law or to take private property without just compensation.   Thus regardless of whether subdivision (d) of section 2 had an independent end in itself, if one of the effects would be to deprive the appellants of property without due process or just compensation, it would be invalid. 

listnum "WP List 1" \l 4This is court saying they must have jurisdiction b/c this is constit. claim and it must have remedy.  If we don(t have jurisdiction we can(t uphold the law. 

listnum "WP List 1" \l 3In cases involving fed(l rights, there must be some minimal fed. jurisdiction at least.

listnum "WP List 1" \l 4you could say no lower court jurisdiction over abortion cases.  This would just allow S.Ct. to review state court decisions and still provides fed(l review.

listnum "WP List 1" \l 5you could argue changed circumstances would prohibit this.  Kramer says this is the best argument against letting lower courts be cut off.  At time of drafting, S.Ct. could be uniform reviewer b/c their docket was small.  S.Ct. then could satisfy separation of powers issues.  Not so today, so perhaps congressional power to cut out lower fed(l court is constrained b/c it may mean cutting out all fed. review.

listnum "WP List 1" \l 4greater power to have no lower fed(l courts (article III), includes lesser power to regulate jurisdiction of lower courts.

listnum "WP List 1" \l 5Story disagrees.  he says if created, lower courts must have all possible powers.

listnum "WP List 1" \l 4historically 1st judiciary act had no fed(l question jurisdiction. - precedent also allows this recognition that congress can cut lower court(s jurisdiction.

listnum "WP List 1" \l 3Debate p. 377-378 talks about the attempted use of restricting federal court jurisdiction to prevent fed(l courts from enforcing busing requirements for segregation, for abortion, and for school prayer.

listnum "WP List 1" \l 3p. 379 - the Current Debate

listnum "WP List 1" \l 4The question of the power of Congress to limit fed(l court jurisdiction is three separate issues

listnum "WP List 1" \l 5the power of Congress to limit the appellate jurisdiction of the Supreme Court (while leaving untouched the present jurisdiction of the lower fed(l courts)

listnum "WP List 1" \l 5the power of Congress to limit the jurisdiction of the lower fed(l courts on matters that continue to be within the jurisdiction of the Supreme Court

listnum "WP List 1" \l 5the power of Congress to withdraw certain matters from the jurisdiction of all federal court

listnum "WP List 1" \l 4Congress has a wide choice in the selection of remedies and can change these - so where a proposal is cast not in terms of withdrawing jurisdiction over a whole case but rather in terms of limiting available remedies, it might be OK.

listnum "WP List 1" \l 5but even assuming broad legislative power over remdies, might there not be times when the unavailability of a particular remedy (especially injunctive relief) would impose such hardship as to raise a serious constitutional issue?

listnum "WP List 1" \l 5this was Ex Parte Young, p. 380 discussion, where the court said that imposing upon a party that wants to challenge a statute the burden of having to go to jail is to close up all challenge in courts and is not allowed.

listnum "WP List 1" \l 4Professor Ratner says, p. 380, that Congress has no power to make exceptions to the appellate jurisdiction of the S.Ct. which would negate the Court(s essential constitutional functions of maintaining the uniformity and supremacy of federal law.

listnum "WP List 1" \l 5p. 381 (Suggesting that a statute depriving the S.Ct. of appellate jurisdiction over an important category of constitutional litigation would (violate the spirit of the Constitution, even if it would not violate its letter .. . because the structure contemplated by the instrument makes sense - and was thought to make sense - only on the premise that there would be a federal Supreme Court with the power to pronounce uniform and authoritative rules of law.(
listnum "WP List 1" \l 4p. 381 - it might be good that its not clear how much control Congress has over the S.Ct.(s jurisdiction b/c it maintains a way that Congress can use to show the S.Ct. that it disagrees with their decisions.

listnum "WP List 1" \l 4Since the S.Ct. can no longer perform this function alone, by reviewing every case that originates in state courts, it is (no longer reasonable to assert that Congress may simply abolish the lower federal courts:, and concluded that the (power to curtail jurisdiction is limited to prudent steps which help avoid case overloads.( p. 382

listnum "WP List 1" \l 5The fundamental premise of Madison(s compromise was the perception that the extent to which lower federal courts were needed to assure the effectiveness of federal rights should be a matter for legislative judgment made from time to time rather than a matter for constitutional judgment made once for all time., p. 382

listnum "WP List 1" \l 5growth of s.ct. docket has really made it impractical to abolish lower court jurisdiction

listnum "WP List 1" \l 5if statute said no US district ct or ct. of app. but allows s.ct. jurisdiction, this seems ok by text.  

listnum "WP List 1" \l 6(1 says Congress may ordain and establish lower cts as they deem necessary, but if they establishe lower courts, can they deny them jurisdiction on abortion?

listnum "WP List 1" \l 4Tribe says that singling out any one type of case from fed(l court jurisdiction is an impermissible burden on the underlying constitutional right being asserted in those cases.this argument rests heavily on the position that being required to litigate a fed(l quesiton in a state court is a burden.( p. 383-4.

listnum "WP List 1" \l 4If Congress cut out all lower court jurisdiction

listnum "WP List 1" \l 5would cert. of s.ct. be adequate?

listnum "WP List 1" \l 5allowing congress to make it impossible to get fed. review of abortion is to allow the majority via elected representation to trample on indiv. rights (which courts are supposed to protect)

listnum "WP List 1" \l 5also, congressperson may simply vote for restrictive abortion laws and elected state judges may uphold those laws in the knowledge that it will win them votes and that the fed. judiciary will strike the laws down anyway.

listnum "WP List 1" \l 5there is no separation of powers problem with limiting lower courts if we think s.ct. will be able to protect fed(l rights.

listnum "WP List 1" \l 4Reasons why congressional control of jurisdiction has so rarely been exerted as a method of expressing dissidence to constitutional decisions: p. 385.

listnum "WP List 1" \l 3Conclusion

listnum "WP List 1" \l 4There must be an OPPORTUNITY for fed(l review 

listnum "WP List 1" \l 4if fed(l jurisdiction is limited, there must be remedy in state court with opportunity for appellate review by fed(l court.

listnum "WP List 1" \l 5why do we want fed(l protection for fed(l rights

listnum "WP List 1" \l 6fed(lism concern - we want fed(l ct to check hostility and jealousy of states

listnum "WP List 1" \l 6uniformity - we need to balance against other branches, we need uniformity of one (end( ct.

listnum "WP List 1" \l 5Kramer says text and function arguments tell us S.Ct. should have appellate review.

listnum "WP List 1" \l 2Power to Allocate to Non-Article III Courts

listnum "WP List 1" \l 1Themes

listnum "WP List 1" \l 2Military is special - 

listnum "WP List 1" \l 3exeception in N. Pipeline or CVCT that says the military is special powe tha doesn(t require article iii judges

listnum "WP List 1" \l 3p. 468 - military is special so state can(t issue habeas to get enlisted officer out of it.

listnum "WP List 1" \l 2p. 488 deals with state court proceedings against fed(l officials

listnum "WP List 1" \l 2Can state courts decline to enforce fed(l law - p. 493.

listnum "WP List 1" \l 3p. 496 - discriminating against parties b/c they want to litigate fed(l law

listnum "WP List 1" \l 3national league of cities and GARCIA - can fed(l gov(t tell states what to do. p. 498.

listnum "WP List 1" \l 3state courts have concurrent jurisdiction over claims brought under (1983 to redress the deprivation of rights secured by federal law. p. 499.

listnum "WP List 1" \l 2III(1)Background of direct review in the S.Ct. - statistics of S.Ct. review; cert policy, what cert means, etc. (on your own) 

listnum "WP List 1" \l 2III(2)Establishment of the Jurisdiction - development of statutes and provisions dealing with S.Ct. review; can S.Ct. review state court decisions on state law?  Independent and Adequate State grounds, 

listnum "WP List 1" \l 3Martin v. Hunters lessee - s.ct. is superior to state s.ct. - need for uniformity and jealousy, notes on what happens when you don(t listen to s.ct. - mandamus, etc.

listnum "WP List 1" \l 3Murdock v. City of Memphis, p. 52

listnum "WP List 1" \l 4Basically says S.Ct. can only rule on fed(l issues - it can(t make state law.

listnum "WP List 1" \l 328 USC 1257 - when S.Ct. has jurisdiction - state courts, cert.

listnum "WP List 1" \l 2III(3)Independent and Adequate State Grounds

listnum "WP List 1" \l 3Fox Film v. Muller, p. 534 - sets up independent and adequate state ground doctrine - says that fed(l court has no jurisdiction if a case that even has a fed(l issue is decided upon an indep. and adequate state ground.

listnum "WP List 1" \l 4result is that when there is IASG, case should be dismissed for lack of jurisdiction. 

listnum "WP List 1" \l 3problems of ambiguity in state court decision

listnum "WP List 1" \l 3Michigan v. Long, p. 539 - court says its ambiguous whether there is an IASG and it decides that in the abscense of a plaint statement that a case rests on IASG, it will take jurisdiction 

listnum "WP List 1" \l 4dissent says we should resolve the dispute the other way, by a presumption that the state ground is independent and adequate.

listnum "WP List 1" \l 4p. 552, Capital Cities Media, Inc. v. Toole, court appears to go back on this presumption.

listnum "WP List 1" \l 4see supp. 71-74 for more recent cases

listnum "WP List 1" \l 3Standard Oil v. Johnson, p. 557 - 9/29 notes say this case is probably wrongly decided.  This is postal exchange case - this goes to whether the grounds are indep.  Here the question is whether they(re indep. b/c the state uses the fed(l def(n.

listnum "WP List 1" \l 3Ward v. Love County, p. 581 - when state law incorporates fed(l law.

listnum "WP List 1" \l 4figuring out when state law is adequate

listnum "WP List 1" \l 3NOTE: IASG and relevant fed(l issue are two separate questions

listnum "WP List 1" \l 3Prouse in notes

listnum "WP List 1" \l 3requirement that state courts be obligated to provide a remedy for violations of fed(l rights, p. 587.

listnum "WP List 1" \l 2III(4) - state procedures and supreme court review

listnum "WP List 1" \l 3this deals with the A of IASG - the adequacy - ie. we won(t let state trump constitution.

listnum "WP List 1" \l 3this is treating state procedural ground diff(t from state substantive grounds

listnum "WP List 1" \l 3Michel v. Louisiana p. 595- question is whether Louisiana(s state procedures are an adeq. state ground to deprive someone of constitutional rights.  state procedure of must not be inadequate to protect fed(l interest.

listnum "WP List 1" \l 4p. 606 for determining whether the state(s procedures are adequate or inadequate.  

listnum "WP List 1" \l 3Cardinale v. Louisiana, p. 600 - if the fed(l question argued in the S.Ct. had never been raised on appeal, then there is no jurisdiction, p. 601.  (even though states are not free to avoid constitutional issues on inadequate state grounds, they should be given the first opportunity to consider them.( - see p.601-02 note 2 about this also.

listnum "WP List 1" \l 4if the highest state ct actually decides the merits of a fed(l question, the s.ct.(s jurisdiction is secure, p. 604

listnum "WP List 1" \l 1III(B)
listnum "WP List 1" \l 2(1)p. 1465-1477

listnum "WP List 1" \l 3background - procedures, res judicata, laches, etc. in the use of habeas - both 2254 and 2255.

listnum "WP List 1" \l 2(2) Issues Cognizable

listnum "WP List 1" \l 3Collateral Attack on State Judgments of Conviction 

listnum "WP List 1" \l 3Brown v. Allen, 1953 p. 1477

listnum "WP List 1" \l 4deals with when you must grant a hearing to hear the facts re: the writ

listnum "WP List 1" \l 5p. 1483 - to decide if rehearing is necessary, go with what state court decided unless there(s a (vital flaw(
listnum "WP List 1" \l 4deals with general issues of rehearing same issues, concurrence deals with rehearing issues that were denied on cert.

listnum "WP List 1" \l 4general proposition that fed(l constitutional questions litigated fully and fairly in state criminal cases are subject to collateral review on habeas corpus

listnum "WP List 1" \l 4p. 1487 note - * - fed(l issues of this type require some review by fed(l court so if s.ct. denies, they will still get review

listnum "WP List 1" \l 4Fay v. Noia, p. 1488 - allowed habeas after no appeal.

listnum "WP List 1" \l 5most of the discussion is about history here of habeas 

listnum "WP List 1" \l 4p. 1487-1503 is the history of habeas 

listnum "WP List 1" \l 4p. 1561-64 deals with when a court must grant a hearing

listnum "WP List 1" \l 4notes 10/10/94 talk about proposal to let state s.ct. be appealed to lower fed(l court.

listnum "WP List 1" \l 3Stone v. Powell - p. 1506 - says that when 4th amendment is arguably violated, and state has porvided an opportunity for full and fair litigation of a 4th amendment claim, the constitution does not require that a state prisoner be granted fed(l habeas corpu relief on the ground that evidence obtained in an unconstitutional search or seizure was introduced at his trial.( p 1508.

listnum "WP List 1" \l 4see notes talking about how this is really just a ruling limiting exclusionary rule and how it hasn(t limited habeas in any other way.

listnum "WP List 1" \l 2III(3) - retroactivity and habeas corpus

listnum "WP List 1" \l 3Teague v. Lane, 1989 US, p. 222 of suppl. - deals with retroactively applying a decision issues on habeas.

listnum "WP List 1" \l 4this case might apply to any question about applying new rule to others

listnum "WP List 1" \l 4dissent says big cost is just bonus to person who challenged it

listnum "WP List 1" \l 4rule is that if a habeas corpus decision would announce a new rule that doesn(t fall within the excpetion, it shouldn(t be heard b/c it shouldn(t be applied to anyone on collateral so therefore it would be advisory if it were decided.

listnum "WP List 1" \l 4Penry v. Lynaugh, p. 239 of supp. - this case says that Teague applies to capital cases.  

listnum "WP List 1" \l 4p. 240-241 of supp - court expands def(n of (new rule( and therefore decrease the habeas jurisdiction.

listnum "WP List 1" \l 4p. 244 - rules that restrict constit. rights, if they were broader before when there was an error in your case, don(t allow you relief - so a new rule change can(t help you but it may hurt your chance of appeal

listnum "WP List 1" \l 4deals with when state should be forced to apply new law, etc.  there is a state-federal gov(t issue here that might come up elsewhere. state(s duty to interpret fed(l law.

listnum "WP List 1" \l 4so habeas is now used for law enforcement but not law development.  

listnum "WP List 1" \l 2III(4) - Procedural Default

listnum "WP List 1" \l 3Weinright v. Sykes, 1977, p.1524  

listnum "WP List 1" \l 4this is kind of like the above cases that deal with the IASG - indep. and adequate state grounds - but the question here is whether a state contemporaneous objection rule should be allowed to bar habeas relief.  The courts says yes, it can - if there is a question on this, look to above for IASG doctrine to make sure there isn(t anything overlapping that I should include. (this is respect to state decisions on collateral attack while IASG was deference to decisions on direct review)  See p. 1541-2 for more discussion of Murdock and how this relates to the indep. and adequate state grounds.

listnum "WP List 1" \l 5p. 1542 - deliberate bypass test

listnum "WP List 1" \l 5wainright adopted the (cause and prejudice test( - see p. 1546 for later cases that define it.

listnum "WP List 1" \l 6see last pages of notes on 10/26/94 for discussion on cause and prejudice.

listnum "WP List 1" \l 6p. 1547 - the cause is cause for failure to object.  Objecting to an established rule is not cause - but the novelty of a constitutional claim may be.

listnum "WP List 1" \l 6p. 1548 exceptions to cause and prejudice rule.

listnum "WP List 1" \l 6p. 1550 - for relationship b/w cause and prejudice and (adequacy( tets of state procedural grounds on direct review.

listnum "WP List 1" \l 6p. 1552 - if the state court overlooks the procedural default, so can the fed(l court.  

listnum "WP List 1" \l 4How does Rehnquist justify (cause and prejudice( test?

listnum "WP List 1" \l 5state(s interest in being indep. court.

listnum "WP List 1" \l 5main event - we want trial to be, not habeas 

listnum "WP List 1" \l 5finality interests

listnum "WP List 1" \l 5sandbagging prosecution

listnum "WP List 1" \l 4Wainright is big whole in habeas and Teague put bigger whole in habeas so now you can(t get habeas for much.  Theory is that states courts are pretty good now so if state courts get worse, we(ll change it again.

listnum "WP List 1" \l 1IV:  Federal Question Jurisdiction
listnum "WP List 1" \l 2IV(A) - Introduction
listnum "WP List 1" \l 3p. 960-66 - basically just the history of fed(l question jurisdiction.  Talks about changes that have led us up to today re: jurisdictional amounts, removal, etc.

listnum "WP List 1" \l 2IV (B) - Constitutional Limits
listnum "WP List 1" \l 310/27/94
listnum "WP List 1" \l 3xeroxed materials - pp. 1-12

listnum "WP List 1" \l 3Osborn v. Bank of the U.S., 1824 S.Ct., p.1

listnum "WP List 1" \l 4Bank sues State treasurer to get back money 

listnum "WP List 1" \l 4(we think, then, that when a question to which the judicial power of the Union is extended by the constitution, forms an ingredient of the original cause, it is in the power of Congress to give the Circuit Courts jurisdiction of that cause, although other questions of act or of law may be involved in it.

listnum "WP List 1" \l 4fed(l question need not be contested - just lurking in background is enough.

listnum "WP List 1" \l 4(2 of Article III confers jurisdiction to controversy where US is party - isn(t this a better way to deal with the issue - 

listnum "WP List 1" \l 4States can undermine fed(l right if we don(t allow fed(l ct jurisdiction so thats why Marshall decides case the way he does.

listnum "WP List 1" \l 4So, if fed(l issue not direct issue in case, if fed(l right can be impaired by hostile state court, or hostile state court handling, we need fed(l court jurisdiction

listnum "WP List 1" \l 5Kramer says this is astonishing foresight.

listnum "WP List 1" \l 4Dissent: says wait for issue to be raised, don(t worry about it until it becomes part of the case and then remove it.

listnum "WP List 1" \l 5Marshall(s response is that if we need to wait for fed(l issue to be brought up, state courts could hurt the ban without bring up fed(l issue.

listnum "WP List 1" \l 3US v. Planters( bank of Georgia, p. 9 of xerox 

listnum "WP List 1" \l 4the bank of the us purchased notes issued by a state bank, which then refused to honor them.  Then aitonal bank sued for payment, and the state bank argued that the fed(l court lacked jurisdiction.

listnum "WP List 1" \l 4this is a contract claim.  Fed(l question is (can bank sue?(
listnum "WP List 1" \l 3Article III, (2 - the judicial power shall extend to all cases (arising under this Constitution.(
listnum "WP List 1" \l 4(arising under( can(t mean only part of the plaintiff(s claim because this strict reading would say you could never have appellate jurisdiction of a case not arising under, and S.Ct. can always here appeal re: state law regarding violation of constitution.  

listnum "WP List 1" \l 3What are the purposes of fed(l jurisdiction

listnum "WP List 1" \l 4hostility

listnum "WP List 1" \l 4uniformity

listnum "WP List 1" \l 4expertise

listnum "WP List 1" \l 3The above concerns aren(t the only concerns of Johnson(s proposal to just remove (in dissent of Osborn) would make sense.

listnum "WP List 1" \l 4Marshall is concerned about states undermining institutions by state deciding issues on state law grounds - if fed(l issue isn(t raised, this would allow states to indirectly injure fed(l issues.

listnum "WP List 1" \l 3These cases said that if its a fed(l entity, then we want fed(l ct jurisdiction, but Osborn more broadly same its not just fed(l entity, but fed(l rightholder that we(re protecting

listnum "WP List 1" \l 4Pacific Railroad Removal Cases, USSCT 1885, p. 10 of xerox. - these really aren(t fed(l gov(t like Bank, but same fear of state court indirectly impairing fed(l right holder by indirectly discriminating in decisions of state law.

listnum "WP List 1" \l 4Schumacher v. Beeler, USCT 1934 - court upheld a provision of the Bankruptcy Act of 1926 that conferred fed(l jurisdiction over controversies brught by a bankruptcy trustee on behalf of the debtor(s estate.  

listnum "WP List 1" \l 5this might include, for example, a tort action based on an accident occurring prior to the bankruptcy, which, if successful, woulld bring money into the estate.

listnum "WP List 1" \l 5concerns here are bankruptcy uniformity and fear of hostility to bankruptcy scheme.

listnum "WP List 1" \l 311/1/94
listnum "WP List 1" \l 3Question is whether Congress could just say that fed(l jurisdiction applies to a state law issue - like interstate commerce.

listnum "WP List 1" \l 4Argument for it is that since congress could regulate this area, this greater power to regulate should include the lesser power to just give fed(l jursidiction.  

listnum "WP List 1" \l 4This argument says that since Article I allows regulation of commerce, then article I should also allow fed(l jurisdiction. - this is protective jurisdiction
listnum "WP List 1" \l 5this fed(l jurisdiction is somewhat more deferential to state courts b/c it applies their law, it just makes sure its applied right b/w states

listnum "WP List 1" \l 4Kramer says this is probably unconstitutional b/c jurisdiction he says can only be execised to enforce other substantive powers b/c original intent of giving fed(l jurisdiction was to uphold created fed(l right.

listnum "WP List 1" \l 4the question is how much fed(l right do you need to be called fed(l right holder 

listnum "WP List 1" \l 3Osborn leaves open question of if fed(l right holder is on defense side

listnum "WP List 1" \l 4fed(l ingredient must be part of plaintiff(s claim in Osborn
listnum "WP List 1" \l 4Kramer says it shouldn(t matter on which side fed(l right is

listnum "WP List 1" \l 3Verlinden BV v. Central Bank of Nigeria, 1983 SCT, p. 11 of xerox.

listnum "WP List 1" \l 4this is soverign immunity defense.

listnum "WP List 1" \l 4plaintiff must always prove subject matter jurisdiction and capacity to sue.  

listnum "WP List 1" \l 4Congress upheld granting of jurisdiction to nonjury civil actions in which a foreign nation is not immune.  The S.Ct. upheld the constitutionality of this grant of jurisdiction, reasoning that the FSIA (codifes the standards governing foreign immunity as an aspect of substantive fed(l law( and that therefore (every action against a foreign sovereign necessarily involves application of a body of substantive fed(l law, and accordingly (arises under( fed(l law within the meaning of Article III.

listnum "WP List 1" \l 2IV(C) - statutory limits
listnum "WP List 1" \l 3The Well-Pleaded Complaint Rule
listnum "WP List 1" \l 3p. 12-16 in xerox, 28 USC ((1331, 1441, 1446

listnum "WP List 1" \l 3Mottley, p. 12 of xerox

listnum "WP List 1" \l 4says that a fed(l defense isn(t enough. 

listnum "WP List 1" \l 4Plaintiffs were complaining that this new fed(l law shouldn(t allow the railroad to take away their agreement allowing them free travel on the railroad.  The plaintiff(s claim is a state contract claim, and the fed(l defense is that the fed(l law requires us to.

listnum "WP List 1" \l 4it depends on where fed(l issue is.  Capacity to sue is a defense so under Motley, it wouldn(t have fed(l jurisdiction.  But if State Law requires capacity to sue as part of plaintiff(s claim, ie. the pleadings must assert, then it is OK and can be fed(l claim , b/c esssential elemtn is fed(l.

listnum "WP List 1" \l 4Question is whether essential element of plaintiff(s claim is fed(l or fed(l element is just defense.

listnum "WP List 1" \l 4 proper elements of a cause of action are defeined by state so fed(l jurisdiction depends on how state defines them.

listnum "WP List 1" \l 4capacity to suee or contract are usually defenses so under Motley no fed(l jurisdiction.

listnum "WP List 1" \l 4If fact is essential element of claim then you can have fed(l jurisdiction.

listnum "WP List 1" \l 4(... a suit arises under the Constitution and laws of the United States only when the plaintiff(s statement of his own cause of action shows that it is based upon those laws or that Constitution.  It is not enough that the plaintiff alleges some anticipated defense to his cause of action and asserts that the defense is invalidated by some provision of the Constitution of the United States.  Although such allegations show that very likely, in course of the litigation, a question under the Constitution would arise, they do not show that the suit, that is, the plaintiff(s original cause of action, arises under the Constitution.(
listnum "WP List 1" \l 4This is an interpretation os (1331 - the well pleaded complaint rule makes fed(l question jurisdiction turn on whether one of the essential elements of a plaintiff(s claim raises a fed(l issue.  It is, in other words, a pleading rule; and because the elements of a claim are defined by the sovereign that creates it, if the plaintiff asserts a state cause of action, fed(l jurisdiction will turn on how the state defines the elements of that claim.

listnum "WP List 1" \l 4fed(l jurisdiction depends on the plaintiff(s claim and is to be determined (upon the face of the complaint unaided by the answer ....( Gully v. First National Bank, 299 US 109, 112-13 (1936), p. 13 of xerox

listnum "WP List 1" \l 411/2/94 around here - lectures overlapp

listnum "WP List 1" \l 4One reason this is critical is because, since 1887, defendants have been allowed to remove a case to federal court only if the plaintiff could have filed there in the first place; removal is not allowed on the ground that the defendant has a federal defense, but requires that there be a fed(l element in the plaintiff(s claim. 28 USC (1441(a), (b).

listnum "WP List 1" \l 4p. 14 - Professor Wechsler(s criticism of (1441 removal that it doesn(t make sense to have the rule as above.

listnum "WP List 1" \l 4Is Motley a proper interpretation of 1331?  1331 tracts the language of Article III, and prior to Motley, Osborne was the standard.  1331 was intended to provide ct with the full power of the constitution, so where does ct get motley?

listnum "WP List 1" \l 5policies of hostility, uniformity, and expertise apply as much when fed(l claim is in defense as when its in complaint.

listnum "WP List 1" \l 4Real policy is that if the fed(l issue is only a defense, there is a good possibility that the fed(l issue will never be litigated, and we don(t really want fed(l court deciding and litigating purely state cases. 

listnum "WP List 1" \l 5We want an administrative bright line rule.  So the bright line rule loosely distinguishes b/w classes. 

listnum "WP List 1" \l 5are issues on plaintiff(s side of case more likely to be litigated?

listnum "WP List 1" \l 5Motley just said we(ll give fed(l jurisdiction to cases that put fed(l issue in place where it is likely to be adjudicated.

listnum "WP List 1" \l 511/3/94
listnum "WP List 1" \l 4Motely probably just read Osborn as saying that the claim must be on the plaintiff(s side - but this wasn(t settled until Verlinden that court thought Motley was constit. rule.

listnum "WP List 1" \l 4
listnum "WP List 1" \l 3p. 15 of xerox - discussion of Skelly Oil Co. v. Phillips Petroleum Co., 339 US 667 (1950)., Franchise Tax Board, and Avco Corp. v. Aero Lodge.  

listnum "WP List 1" \l 4see Skelly discussion, 11/2/94 - p. 3

listnum "WP List 1" \l 4Skelly is interpretation of (2201, p. 259 of RB - under Motley, there really is fed(l court jurisdiction but ct said Congress didn(t intend to alter jurisdiction, just to provide an add(l remedy - so ct. looks to what the suit would look like without a declar. judgment rule.

listnum "WP List 1" \l 4Skelly and Franchise say that when plaintiff(s complaint asserts a fed(l claim only b/c of a state or fed(l declaratory judgment rule, the court should unravel the declaratory judgment action and determine whether there would have been fed(l jurisdiction over the lawsuit that would otherwise have been filed.  

listnum "WP List 1" \l 4When you unravel declaratory judgment cases

listnum "WP List 1" \l 5Skelly only unravels into one contract suit

listnum "WP List 1" \l 5But if Osborne type was a declaratory judgment, it would unravel into two:

listnum "WP List 1" \l 6suit for taxes - there is no jurisdiction

listnum "WP List 1" \l 6suit for injunction - there is jurisdiction.

listnum "WP List 1" \l 6third possible suit - for refund after paying taxes - this only really exists ever in re: taxes

listnum "WP List 1" \l 5When either suit will result in jurisdiction, we allow fed(l court jurisdiction

listnum "WP List 1" \l 6see FN19, p. 1034 of CB about patent cases that have held this.

listnum "WP List 1" \l 5Why do we treat injunctions as OK for jurisdiction and declaratory judgments not.  Why shouldn(t we unravel injuction also?  Skelly Oil is really just interpretatino of (2201 and we(ve always had injunction.

listnum "WP List 1" \l 6historically you could say Motley meant to allow remedies of damages or injunctions b/c those existed at time of Motley, but use of injunction didn(t really become important until Ex Parte Young.

listnum "WP List 1" \l 5Franchise Tax Board extends Skelly Oil to state declaratory judgment acts, but Skelly was just an interpretation of 2201.

listnum "WP List 1" \l 6see 11/3/94 for discussion of why extend it and how it doesn(t make sense to extend it to state d/j rules.        

listnum "WP List 1" \l 3Avco allowed a defendant to remove a state court action to enforce the no strike clause of a C-B agreement even though the only fed(l issue raised by the parties was the defendant(s preemption defense.  This was limited in Franchise Tax Board where the court said (preemption removal is proper only where the preemptive force of fed(l law is so powerful that action necessarily arises under fed(l law.  In other words, where Congress has manifested an especially strong desire to preempt state law, the usual rule that plaintiff is master of the complaint may be displaced and the court may find that the plaintiff(s claim is (really( federal.

listnum "WP List 1" \l 5Kramer says that Franchise Tax Board is full of dicta that must be ignored.  It was a 9-0 decision in late June at end of term.

listnum "WP List 1" \l 3Franchise Tax Board v. Construction Laborers Vacation Trust, 1983 SCT, p. 1027 of CB - see last page of 11/3/94 notes

listnum "WP List 1" \l 4FTB (state tax collector) v. CLVT (pension fund): state D/J action - sues in state court, and remoeved

listnum "WP List 1" \l 5owe state tax

listnum "WP List 1" \l 5no ERISA preemption

listnum "WP List 1" \l 4unravels to FTB v. CLVT - taxes - no jurisdiction v. Motley

listnum "WP List 1" \l 4CLVT v. FTB - injunction - jurisdiction here

listnum "WP List 1" \l 4CLVT v.  FTB - sue for refund - jurisdiction here

listnum "WP List 1" \l 5so a/c to everything we just talked about, jurisdiction should be ok.

listnum "WP List 1" \l 5Brennan says, however, speciail limitations b/c of state declaratory judgment act.

listnum "WP List 1" \l 5(502 wasn(t supposed to allow state in fed(l court, but defendant wanted to be in fed(l court, not state.

listnum "WP List 1" \l 4(Avco stands for the proposition that if a federal cause of action completely pre-empts a state cause of action any complaint that comes within the scope of the federal cause of action necessarily arises under federal law.( p. 1036.

listnum "WP List 1" \l 4see note p. 1039 discussing Shaw v. Delta Air Lines, decided the same day as Franchise Tax will got to the merits.  The court said that Franchise Tax was an action seeking a declaration that state laws were not preempted by ERISA.  In Shaw, companies subject to ERISA regulation seek injunctions against enforcement of state law they claim are pre-empted by ERISA, as well as declarations that those laws are pre-empted.

listnum "WP List 1" \l 4Injunction note, p. 1039: (It is beyond dispute that fed(l courts have jurisdiction over suits to enjoin state officials from interfering with federal rights.  See Ex parte Young ....  A plaintiff who seeks injunctive relief from state regulation, on the ground that such regulation is preempted by a federal statute which by virtue of the Supremacy Clase of the Constitution, must prevail, thus presents a federal question which the fed(l courts have jurisdiction under 28 USC (1331.

listnum "WP List 1" \l 4see notes 11/8/94 for discussion about how this decision doesn(t make sense when it held no jurisdiction b/c it bent Skelly to prevent state to get into fed(l court but then wouldn(t bend 1441 for the same reason.

listnum "WP List 1" \l 4Actual holding is in ERISA action under 502, no jurisdiction for declaratory judgment.  This creates opportunity to read in, like ERISA, some implied limitation on letting parties into fed(l court - so with another statute you could say there are other policies that also justify exceptions to Skelly.

listnum "WP List 1" \l 4Kramer says this is ridiculous, b/c this isn(t a bright line rule and we should have one b/c we don(t want parties to be fighting out this.  

listnum "WP List 1" \l 4Reason to expand jurisdiction is b/c we want fed(l courts to hear fed(l issues - so declaratory judgment really makes sense to be in fed(l court b/c our jurisdiction concerns of having fed(l court hear fed(l issues are satisfied.

listnum "WP List 1" \l 3preemption removal

listnum "WP List 1" \l 4Avco and Metropolitcal Life say normal rule of no removal for fed(l defense doesn(t apply in some circumstances.  Avco is concerend that plaintiff has fed(l claim and is avoiding it by artful pleading.

listnum "WP List 1" \l 4see notes, p. 1056 of CB and 11/8/94
listnum "WP List 1" \l 4preemption is special b/c there is greater concern of hostility and greater concern on fed(l side of not letting cases slip through cracks.  and uniformity.

listnum "WP List 1" \l 4(But if the plaintiff(s claim, albeit case as a state-law claim, is itself (really( a federal claim, removal will be allowed to negate the defendant(s removal rights.  The leading case for this proposition is Avco. .... In Caterpillar, the S.Ct. described this doctrine as the (complete preemption doctrine, under which, once an area of state law has been completely preempted, any claim purportedly based on that preempted state law is considered, from its inception, a federal claim, and therefore arises under federal law.

listnum "WP List 1" \l 5Kramer says don(t worry about this dicta in Caterpillar.  

listnum "WP List 1" \l 4Metro. Life, p. 1056, court concluded that the common law tort and contract claims brought in a state court by an employee complaining that his employer had illegally terminated disability benfits due under an ERISA-covered salaried employee benefit plan.  The defendants removed the case to fed(l court and the S.Ct. upheld removal.  the court said it was reluctant to find the extraordinary preemptive power, but found it here b/c of strong indications in the legi. history of ERISA that Congress intended preemptive sweep of the statute to replicate that of (301.

listnum "WP List 1" \l 4in Franchise Tax court says about Avco that there are normally two reasons for well plead complaint rule

listnum "WP List 1" \l 5fed(l jurisdiction limited to cases where claim has fed(l issue

listnum "WP List 1" \l 5notion that plaintiff controls the complaint.

listnum "WP List 1" \l 6in FTB, court says that the (2) reason above is eliminated in Avco type cases b/c if the claim is really fed(l we don(t wantto let plaintiff sneak out with artful pleading.

listnum "WP List 1" \l 6So Avco takes control away from plaintiff 

listnum "WP List 1" \l 6p. 5 of 11/8/94 talks about when you know when there is preemption that is good enough to let defendant remove when there is only fed(l defense.  When is state cause of action totally preempted?  

listnum "WP List 1" \l 6Notion here is that with some preemption, Congress isn(t willing to risk errors of Motley rule.  

listnum "WP List 1" \l 611/9/94
listnum "WP List 1" \l 4Talk about when should be allow preemption defense removal.  Since the measure is whether Congress is concerned with preemption, look at structure of statute, legislative history.  

listnum "WP List 1" \l 4Notes try to reconcile the diff(t factors - look back at this.

listnum "WP List 1" \l 5superseding cause of action is the most important factor. - superseding is when the state law is displaced by the fed(l law so completely that the state law doesn(t exist anymore. 

listnum "WP List 1" \l 2State Incorporation fo Fed(l Law (and vice-versa), p. 16-29 of xerox

listnum "WP List 1" \l 3Merrell Dow Pharmaceuticals Inc. v. Thompson, p. 16 of xerox

listnum "WP List 1" \l 4(whether the incorporation of a federal standard in a state-law private action, when Congress has intended that there not be a fed(l action for violations of that federal standard, makes the action one (arising under the Constitution, laws, or treatises of the United States.(  

listnum "WP List 1" \l 4this is the presence of a federal issue in a state-created cause of action.

listnum "WP List 1" \l 5there is no federal cause of acton here.

listnum "WP List 1" \l 5Holmes said in America Well Work - (suit arises under the law that creates the cause of action( 

listnum "WP List 1" \l 6Planters Bank is an example of an exception.

listnum "WP List 1" \l 6Smith is also an exception.  If Smith controlled, there would be jurisdiction here.

listnum "WP List 1" \l 5Smith v. Kansas City, p. 17 note 5. - case stands for proposition that a case may rise under federal law where the vindication of a right under state law necessarily truned on some construction of federal law.

listnum "WP List 1" \l 6Smith rejects Holme(s test above. 

listnum "WP List 1" \l 6Smith is case about enjoining a corporation from purchasing bonds issued by the fed(l land banks b/c such bonds were allegedly unconstitutional.

listnum "WP List 1" \l 6the court in Smith found there was jurisdiction.

listnum "WP List 1" \l 4p. 18 - Congress didn(t intend a private fed(l remedy for violation of the statute that it enacted.

listnum "WP List 1" \l 3Notes, p. 25 of xerox

listnum "WP List 1" \l 4Smith, Moore, and Merrell Dow  demonstrate that, while satisfying the well pleaded complaint rule may be necessary to obtain jurisdiction under (1331, it is not always sufficient.  In each of these cases, an essential element of plaintiff(s claim was federal, yet in both Moore and Merrell Dow, the court found that there was no fed(l jurisdiction.

listnum "WP List 1" \l 5Moore is footnote 1, p. 21 of xerox

listnum "WP List 1" \l 6Moore looks like Merrel Dow - case holds no jurisdiction.  How do you reconcile Smith and Moore, see p. 3 of 11/9/94 see also 11/10/94 that reconciles these - says Moore was incorporating interstate law in intrastate commerce - so no fed(l interest there.

listnum "WP List 1" \l 4p. 26 - Justice Holme(s dissent in Smith says that when a state incorporates fed(l law in their law, it is still completely a state question.

listnum "WP List 1" \l 4p. 28 - when the state law incorporates the fed(l law, there is a separate fed(l interest in making sure the state applies the fed(l law correctly.

listnum "WP List 1" \l 3Options in this area

listnum "WP List 1" \l 4Holmes test

listnum "WP List 1" \l 5rejected by Smith

listnum "WP List 1" \l 4Balancing test - 

listnum "WP List 1" \l 5FN12 of Merrel Dow

listnum "WP List 1" \l 5balancing is a problem in this area - we want bright line rules - its hard to draw lines

listnum "WP List 1" \l 4Federal interest

listnum "WP List 1" \l 5Brennan dissent

listnum "WP List 1" \l 511/10/94 - reconciling these cases

listnum "WP List 1" \l 5This explains everything but Merrell Dow!

listnum "WP List 1" \l 5Congress has interest in how its law is interpretted even if it didn(t want to create its own private cause of action.

listnum "WP List 1" \l 5under this argument, everything is decided right except Merrell Dow.

listnum "WP List 1" \l 4Balancing is the Test Accepted in Merrel Dow. Holding is that if no federal private remedy, no fed(l jurisdiction - so it boils down to Holmes test.

listnum "WP List 1" \l 1Actions Against State Officials, 11/10/94
listnum "WP List 1" \l 2State Sovereign Immunity and the 11th Amendment
listnum "WP List 1" \l 3Origins and Interpretation
listnum "WP List 1" \l 3Chisholm v. Georgia, 1793 USCT - the court upheld jurisdiction in a assumpsit claim filed by a citizen of South Carolina against the State of Georgia.

listnum "WP List 1" \l 3p. 1160, only two days after that decision, the 11th amendment was introduced in the senate.

listnum "WP List 1" \l 3Hans v. Louisiana, 1890 USCT, p. 1162.  Major turning point in the 11th amendment doctrine.  Hans had purchased bonds issued in 1874 by the state of Louisiana, of which he was a citizen.  When the state defaulted, he sued, and the S.Ct. unanimously found that the state was immune from suit in a federal court.

listnum "WP List 1" \l 4although the text of the 11th amendment does not require this holding, the court said it was required.  

listnum "WP List 1" \l 4the argued, p. 1165, that the 11th amendment only made sure that citizens of other states couldn(t sue a state but didn(t address this problem b/c it was so well accepted.

listnum "WP List 1" \l 4Court dismisses Cohens v. Virginia, mentioned on p. 1160.

listnum "WP List 1" \l 5Cohens says p. 4 of 11/15/93 - if state sues you, you can appeal to fed(l court with any claims, this is considered waiver of state immunity.

listnum "WP List 1" \l 4court treats the 11th amend. more as if it were a precedent to the opposite of Chisholm.  

listnum "WP List 1" \l 4the basis for immunity here is not 11th amend. but implied immunity in article III.

listnum "WP List 1" \l 311th amendment

listnum "WP List 1" \l 4bars neither suits against a state by another state, see bottom p. 1166 or

listnum "WP List 1" \l 4suits against a state by the United States, see also p. 1166 bottom.  

listnum "WP List 1" \l 4the s.ct. still follows the understanding set forth in Hans that the 11th amend. embodies (or reinstates) a general constitutional principle of state sovereign immunity in federal curt actions.

listnum "WP List 1" \l 411/10/94 you can read 11th amend. as repealing only when plaintiff is suiting state and basis is jurisidiction.  This fits history that it was created to overrule Chisholm.  But, p. 5 of 11/10/94 notes, this doesn(t answer Hans v. La. question.  

listnum "WP List 1" \l 3Atascadero, 1985 SCT, p. 1168, 1204

listnum "WP List 1" \l 4Brennan(s dissent argued that the amend. had nothing to do with sovereign power: it barred jurisdiction in suits against an unconsenting state brought under the state-citizen diversity clause; but it did not restrict suits against an unconsenting state brought under the admiralty or fed(l question jurisdiction.  Even in suits against a state by a noncitizen, the amend. creates no constitutional barrier; it simply requires that the jurisdiction be based upon subject matter (the existence of a federa lquestion) rather than party status.  

listnum "WP List 1" \l 411/15/94 - Brennan would allow citizen of another state to sue state on contracts clause b/c he says 11th amedn. only meant to repeal Chisholm, and at that time, the contracts clause wasn(t applied to states.  Brennan would allow jurisdiction for fed(l question, just not for diversity.

listnum "WP List 1" \l 3Nevada v. Hall, 1979 USCT, p. 1171 - Question is whether a state is free to subject sister states to damage liability in its own courts.  The S.Ct. allowed such a suit, holding that nothing in the fed(l Constitution requires California to accord Nevada immunity, and that consequently California has the same discretion as a sovereign nation would have in deciding whether to provide ummunity in its courts to other sovereigns.

listnum "WP List 1" \l 3p. 1172, a suit against a statewide agency is considered a suit against the state under the 11th amend.  But, the 11th amend. does not bar an individual(s suit in fed(l court against a county for nonpayment of a debt. The Court has adhered to this position as to local gov(t bodies ever since. 

listnum "WP List 1" \l 311th Amend.

listnum "WP List 1" \l 4general holding of Chisholm was basic on article III, saying nothing in constitution forbids jurisdiction so we(ll allow it.

listnum "WP List 1" \l 4the question is whether the 11th amend. merely overrule suits b/w one state and another.  Hans ct. argues that 11th amend. overrules whole holding of Chisholm, and therefore 11th amend. makes clear basic immunity still exists.

listnum "WP List 1" \l 4So the 11th amend. isn(t the source of the immunity.  Hans says sovereign immunity was always there, and Chisholm was wrong.  11th amend. overrule whole reasoning of Chisholm and make clear that Chisholm was incorrect in finding that immunity was not provided in the constit.

listnum "WP List 1" \l 5Article III is implied to give soverign immunity.

listnum "WP List 1" \l 5if this was the case, and you have to argue why the words are so narrow in the 11th amend. you can say that you don(t need an amend. to overrule Chisholm(s dicta (that no soverign immunity exists) and 11th therefore just overruled in its words actual holding.   (Chisholm had said there was no implied immunity).

listnum "WP List 1" \l 4Is it plausible to think Consti. has implied immunity? p2-3 of 11/15/94 notes.  deal with history, fed(l papers, etc.

listnum "WP List 1" \l 4background rule was sovereign immunity so good argument i nfavor of Hans is that if they wanted to eliminate immunity they would have done it explicitly.  

listnum "WP List 1" \l 4enforcement problem if you allow immunity - p. 3 11/15/94

listnum "WP List 1" \l 3United States v. Lee, USCT 1882 - p. 1097 - this is (on your own( reading.  The case is about Robert E. Lee(s heirs suing to get an estate that should have been left to them but for the gov(t illegally seizing it under an invalid rule that didn(t permit nonowners to pay taxes for owners.  The suit is deemed to be against the officers of the gov(t who are holding the land.  The court reasons that just like habeas, here you can sue the officers to let go of (life, liberty or property( and that this suit is OK.  It was argued that this is really a suit agains the gov(t, for which the gov(t is immune, but the court rejected this.  

listnum "WP List 1" \l 4dissent says that the only way the sovereign can hold property is through agents so that this is really allowing suit against the U.S., and this shouldn(t be allowed.

listnum "WP List 1" \l 4p. 1109 for (takings( discussion re: sovereign immunity.

listnum "WP List 1" \l 2Suits Against Officers, Suits against States
listnum "WP List 1" \l 3Jumel, p. 1179 - 1883 SCT, plaintiff buys bond from state and state must impose tax to pay coupons of bond.  Plaintiff sues state officers to impose tax.  Court holds officials aren(t personally liable.  

listnum "WP List 1" \l 4NO jurisdiction - said state officers committed no wrong themselves and aren(t responsible for instituting tax

listnum "WP List 1" \l 3Virginia Coupons Case, p. 1180 - Plaintiff used coupons for tax, and state seized property.  Plaintiff sues for damages and injunction. 

listnum "WP List 1" \l 4YES jurisdiction - here state officials are guilty of tort of trespass - officials say not tort b/c authorized by state law - but defense is that the state law isn(t valid so there is no authorization.

listnum "WP List 1" \l 3How do we reconcile Jumel and Virginia Coupons?

listnum "WP List 1" \l 4straight forward agency cases - agent liable for own acts but not for acts of the principal. 11th amend. says you can(t sue state but doesn(t say you can(t sue agents for their own wrong - but ? is whether agent(s committed wrong.  This is agents liable for wrongs committed by agent - principal can(t be sued b/c of 11th amend.  

listnum "WP List 1" \l 3In Osborn Marshall tried to write the 11th amend. out of the constitution by saying that it only applied when you name the state as a party as opposed to an agent.  p. 1179 - (People are not likely to amend constitutions just to change captions on complaints.( - Professor Currie.

listnum "WP List 1" \l 4distinction b/w action of state as compared to action of officers of the state.

listnum "WP List 1" \l 4Cases hinge on whether the wrong is the wrong of the actor or of the state.

listnum "WP List 1" \l 3In re Ayres, p. 1180, 1887 SCT

listnum "WP List 1" \l 4plaintiff buys bonds

listnum "WP List 1" \l 4state orders suits to collect

listnum "WP List 1" \l 4plaintiff v. officer to enjoin suits.

listnum "WP List 1" \l 411/16/94 - 

listnum "WP List 1" \l 4problem is that the law of malicious prosecution wasn(t yet applied to civil acts.

listnum "WP List 1" \l 5Court should have said demurrer, not dismissed for 11th amend. b/c court said since you can(t sue as agent, ct. said you(re really trying to sue state - but court should have said no claim against officer, de murrer.

listnum "WP List 1" \l 5this reasoning also allows us to reconcile Osborn in a reasonable way., p. 2 of 11/16/94

listnum "WP List 1" \l 3Ex parte Young, 1908 USSCT, p. 1173. - 

listnum "WP List 1" \l 4was about the railroad rate restrictions that really couldn(t be tested b/c they imposed upon a violator a big fine and a jail sentence.  These punishments really prevented railroads from testing the rate(s legality.  The S.Ct. held that it would allow an injunction against the state officer prohibitting him from filing suit under this act.  

listnum "WP List 1" \l 411/16/94 - theory is that if state imposes rates that take you below an appropriate return rate, then rate violates due process.  Plaintiff says rates too high, violates due process.  Under the reasoning of above (re agency), its just like Ayre and court shouldn(t allow it.

listnum "WP List 1" \l 4p. 1176 (O) - this expands the notion of wrong to include the filling of a lawsuit.  You can enjoin wrong of officer that hasn(t occurred yet.  Before wrong just meant trespass but here they expand wrong to include the filing of a lawsuit.  

listnum "WP List 1" \l 5question of whether this includes all law suits or just suits with laws that don(t allow review because of extreme monetary risks and going to jail.

listnum "WP List 1" \l 5concern here is opportunity to test constitutionality of the law.  

listnum "WP List 1" \l 5where does this wrong come from?  It must be a fed(l common law cause of action which comes from due process.  

listnum "WP List 1" \l 6there is no diversity here and defense is unconstitutional law, so the claim must be fed(l cause of action b/c there is no basis for jurisdiction otherwise.  

listnum "WP List 1" \l 6Elements of due process claim

listnum "WP List 1" \l 7office is filing a lawsuit

listnum "WP List 1" \l 7lawsuit is in violation of plaintiff(s constitutional rights

listnum "WP List 1" \l 7no alternative adequate state remedy - (its unclear whether this is required)

listnum "WP List 1" \l 5Problem here is that the 14th amend. only applies to states.  and we just said this lawsuit was against the officer, not the individual.  

listnum "WP List 1" \l 6The court is implying two diff(t concepts of state action.  One def(n of state action for 14th amend. and another concept of state action for 11th amend.  

listnum "WP List 1" \l 6see 11/16/94 for this.  Basically, you(re taking a risk under 14th amend. as state actor and you don(t get protection under 11th

listnum "WP List 1" \l 611/17/94: 14th amend. requires only apparent authority of state, but 11th amend. requires actual authority - and state doesn(t give actor actual authority if the law is unconstitutional.  

listnum "WP List 1" \l 4Young has been read broadly to create a cause of action for any violation of constitution or fed(l law. 

listnum "WP List 1" \l 3Edelman v. Jordan, 1974 SCT, p. 1183

listnum "WP List 1" \l 4This was an action by plaintiffs to get benefits they claimed owed to them b/c of the state(s untimely payment of benefits under a fed(l program.  The court held that the injunction ordering the state to comply was OK, but it didn(t allow forcing the state to pay back payments for the time they missed.  The said this violatd the 11th amend.  

listnum "WP List 1" \l 5p. 1186 - court cites Ford Motor Co, cited on p. 1184 top also, 323 US 459 (1945) when the court didn(t allow the plaintiff who had paid taxes to recover them in a suit for refund even though they were improperly taken

listnum "WP List 1" \l 5(when the action is in essence one for the recovery of money from the state, the state is the real, substantial party in interest and is entitled to invoke its sovereign immunity from suit even though individual officials are nominal defendants.( - p. 1184, (yet this court has no hesitation in holding that the taxpayer(s action was a suit against the state, and barred by the 11th amend.( - p. 1186.

listnum "WP List 1" \l 4majority holds that the state didn(t consent to suit by accepting the money from the fed(l gov(t.  

listnum "WP List 1" \l 5Marshall(s dissent says the states waived their immunity.

listnum "WP List 1" \l 4See 11/17/94
listnum "WP List 1" \l 4Rules:

listnum "WP List 1" \l 5Claims against state treasury are barred

listnum "WP List 1" \l 6but see p. 1186 for casees that allowed taking out of state treasury

listnum "WP List 1" \l 5retroactive v. prospective

listnum "WP List 1" \l 5ancillary 

listnum "WP List 1" \l 6if some inevitable consequences, consequences are ancillary to relief

listnum "WP List 1" \l 5compensate v. deter 

listnum "WP List 1" \l 6if remedy is to compensate, that less powerful than deterence remedy

listnum "WP List 1" \l 6p. 5 of 11/17/94 - this is a balance b/w sovereign immunity and supremacy clause - we allow remedies that are most effective in accomplishing supremacy - injunction. Damage awards are indirect remedy - the compensate and deter, but this isn(t strong enough interest to outweigh sovereign immunity.  

listnum "WP List 1" \l 6Remedy that most directly achieves fed(l intrest is injunction, and damages that don(t directly achieve supremacy concerns.

listnum "WP List 1" \l 4So, we(ve gone from using sovereign immunity as a bar on jurisdiction, to sovereign immunity as a bar on actions against the state, to sovereign immunity just mandates that prospective relief is allowed but retroactive isn(t.  This is 11/22/94
listnum "WP List 1" \l 4Milliken v. Bradley p. 1191- 1977 SCT

listnum "WP List 1" \l 5order to provide remedial education - Court said this order is OK.  This is order of $ to remedy past wrong.  S.Ct. said this compensation operates prospectively to bring out delayed benefits of non integrated school.

listnum "WP List 1" \l 5Fn3, p. 1192 - remedial educaton is necessary to make integration effective, so in that way its prospective to make sure.

listnum "WP List 1" \l 4Hutto v. Finney, 1978 SCT, p. 1192

listnum "WP List 1" \l 5see this case and notes about ancillary

listnum "WP List 1" \l 4Quern v. Jordan, p. 1193 SCT 1979.

listnum "WP List 1" \l 5requires state to inform indiv. that they may have state action - requires notice.

listnum "WP List 1" \l 5ct doesn(t have power to issue damages

listnum "WP List 1" \l 5you could read this as saying prior cases only prevented fed(l order that withdrew $ from treasury.

listnum "WP List 1" \l 4Green v. Mansour, p. 1194, SCT 1985.

listnum "WP List 1" \l 5Court doesn(t allow notice relief

listnum "WP List 1" \l 5court says we won(t issue declaratory judgment b/c it wants to prevent jurisdiction - Skelly Oil - interest here is hypothetical interest and Court doesn(t want to use D/J when it will have ancillary effect of state judgment.

listnum "WP List 1" \l 5Ct says we(ll only hear cases for real reasons and not for ancillary judgment notice reasons.

listnum "WP List 1" \l 3Bottom line - Prospective and Retrospective Relief declared in Edelman isn(t clear

listnum "WP List 1" \l 3see p. 1195 - The Eleventh Amend. does not apply to action in state court. - and corresponding notes about this - there is a gap if the 11th amend. bars fed(l suit and the state, claiming sovereign immunity, bars suit in state ct.

listnum "WP List 1" \l 3p. 1114-16 - (on your own( - note on sovereign immunity in suits against fed(l officers
listnum "WP List 1" \l 2Waiver and Abrogation
listnum "WP List 1" \l 3see p. 3 of notes 11/22/94

listnum "WP List 1" \l 3Atascadero State Hospital v. Scanlon, p. 1204, 1985 SCT

listnum "WP List 1" \l 4(this case presents the question whether states and state agencies are subject to suit in fed(l court by litigants seeking retroactive monetary relief under (504 of the Rehabilitation Act of 1973 or whether such suits are proscribed by the 11th Amend.(
listnum "WP List 1" \l 4Court says that under (5 of the 14th amend. they can limit the state(s 11th amend. protection

listnum "WP List 1" \l 4but to find a waiver, quoting Edelman, the court said such waiver will be found (only where stated by the most express language or by such overwhelming implication from the text as will leave no room for any other reasonable construction.( p. 1205. and to find a 14th amend. abrogation, the ct requires an (unequivocal expession of congressional intent to (overturn the constitutionally guaranteed immunity of the several states.( court quoted from Pennhurt. top of p. 1206.

listnum "WP List 1" \l 3p. 1213 - NOTE on Waiver and Congressional Abrogation of 11th Amend. Immunity

listnum "WP List 1" \l 4they cite lots of cases, etc.

listnum "WP List 1" \l 4If Sovereign Immunity is constitutional under article III, then how can parties waive it and get into fed. court?

listnum "WP List 1" \l 5How can parties increase subject matter jurisdiction of the court.  What(s the difference b/w this and two non diverse parties who want their case heard in fed(l court.

listnum "WP List 1" \l 5Difference is that the reason for nonwaivable subject matter jurisdiction (and not allowing parties that want to be in fed. ct. to be in fed. ct.) is that the parties interest isn(t the only interest.  There is an institutional interest of requiring state court to hear b/c of state interest.  Institutional interest of state, but when state is party, no state institutional interest and state can waive. - p. 3, 11/22/94 notes.

listnum "WP List 1" \l 5so waiver doesn(t extend article III, it just interprets according to its purpose.

listnum "WP List 1" \l 4Parden 1964 SCT, p. 1214 - leading case for implied waiver.

listnum "WP List 1" \l 5This is F.E.L.A. (note FELA)

listnum "WP List 1" \l 5state run Railroad.  Ct said by running railroad after FELA passed, state waived immunity.

listnum "WP List 1" \l 5This was overruled in Atascadero and Welch.

listnum "WP List 1" \l 5Two questions

listnum "WP List 1" \l 6Can Congress can condition benefits on states waiving of sovereign immunity?

listnum "WP List 1" \l 6If they have this ability, the ? is did Congress express this ability and decide to do it in this statute?

listnum "WP List 1" \l 511/23/94
listnum "WP List 1" \l 5Unconstitutional Conditions doctrine 

listnum "WP List 1" \l 6OK as long as the benefit is closely related to the right.

listnum "WP List 1" \l 5Parden might have been distinguishable b/c there the gov(t was acting not as gov(t but as private citizen running a railroad.  This distinction might have explained some of the cases, but it doesn(t matter b/c Parden was overruled.

listnum "WP List 1" \l 4(Unmistakeable Clear( waiver is required since Atascadero.  Court gets this from Edelman and Employees
listnum "WP List 1" \l 5NOW, Court has read sovereign immunity as choice of forum clause - court recognizes that immunity will lead to some gaps. 

listnum "WP List 1" \l 5p. 3 of 11/23/94 - this is just the point that when we require an unmistakably clear pronouncement, we are really protecting state sovereignty in most cases because it is unlikely that Congress will be able pass a statute with it in it, so it is really court deciding which is better and court says that its better to have more sovereign immunity unless Congress really doesn(t want it.

listnum "WP List 1" \l 511/29/94
listnum "WP List 1" \l 3Override and Waiver are 2 separate Issues!

listnum "WP List 1" \l 4Waiver question is whether Congress conditioned benefit on staet acceptance of waiver.

listnum "WP List 1" \l 4Employees said that when state was listed as one party able to be sued, this only gave private parties right to sue US, and not the state. - see p. 155 of Supp. for this distinctin in Union Gas
listnum "WP List 1" \l 5for a further discussion of this, see 11/29/94 p.1 notes.

listnum "WP List 1" \l 5majority of ct ees doesn(t look to congressional intent, but says given our preference for preserving sovereign immunity without strong language to the contrary, they say if you can interpret (( of statute without depriving it of meaning, then its ok.  So, if you define in our hypo statute (publisher( to mean only for states when US is plaintiff, then you(re OK.  The rule here is that its ok if you can interpret it without rendering part of the statute meaningless.  

listnum "WP List 1" \l 5This goes against trad(l statutory reading in order to preserve immunity.  Richard says we should just read it the way it was meant.  But if congress knew the rule when it was enacted, then their failure to write in waiver of immunit means there is no waiver.  

listnum "WP List 1" \l 5All rules of interpretation are background rules.  A (clear statement( rule is the same way.  

listnum "WP List 1" \l 3Union Gas, p. 152 of supp. 1989 SCT

listnum "WP List 1" \l 4Brennan and White are trying to figure out what Congress meant

listnum "WP List 1" \l 4Scalia says law is not what Congress intended, p. 164-5, but what law is - he says look only at statute b/c thats the best evidence of what law is.  

listnum "WP List 1" \l 5he says intent is not law, law is law.

listnum "WP List 1" \l 5Kramer says this is ridiculous - intent is law - the command of the lawmakers is the law.  

listnum "WP List 1" \l 6this is COMMAND THEORY of law.

listnum "WP List 1" \l 6Kramer says we should look at legislative history.  Scalia says look it up in a dictionary.

listnum "WP List 1" \l 4Fitzpatrick says that under (5 of the 14th amend. Congress has the power to override state sovereign immunity.  What give congress this power?

listnum "WP List 1" \l 5original balance struck and original balance was altered with 14th amend.  Power of states to violate indiv. rights was controlled after civil war.  So 2 arguments together make sense - it is a question of timing - revisiting of balance of power - gives Congress power to override. see p. 4 of 11/29/94 notes.and p. 1 of 11/30/94 notes

listnum "WP List 1" \l 4Our hypo statute can( t be justified under 14th amend. like above, so commerce clause.  

listnum "WP List 1" \l 5Brennan relies on precedent for saying commerce clause supports overriding immunity, but this is incorrect - see again p. 4 of 11/29/94 notes. see p1 of 11/30/94 also  

listnum "WP List 1" \l 5Commerce clause is plenar powe of Congress - very broad and strong - the grant of this power to Congress was overriding immunity, but dissent says this overrules all sovereign immunity.

listnum "WP List 1" \l 511/30/94
listnum "WP List 1" \l 5p2 of 11/30/94 talks about how Brennan(s arguments really don(t make sense and the argument that makes the most sense is just Garcia type argument that state power can be taken away by congress b/c states are represented there.  

listnum "WP List 1" \l 4The way Union Gas is written, it appears to overrule Hans v. Louisiana.

listnum "WP List 1" \l 4White(s opinion - see p3 of 11/30/94 notes.  If White had just ended his opinion after saying he doesn(t read statute to override, then the whole court would have been reversed, and the Scalia opinion would have been the majority.

listnum "WP List 1" \l 5Kramer says Scalia(s opinion really is the majority b/c White just voted the wrong way.

listnum "WP List 1" \l 3Our hypo statute - probably gets its power under the ( clause.  If the test is dormant power of 14th and comerce clause, ( clause doesn(t have this power. 

listnum "WP List 1" \l 4Kramer says we shouldn(t probably extend Union Gas to ( clause.

listnum "WP List 1" \l 3This is a WIDE OPEN area, except that we know you can overide under the commerce clause.

