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                          Mergers and Acquisitions
U.S transaction happen in CYCLES

· 1999-2001 highest point, then dropped considerably. 

· 2007 another peak time for financial deals.

Financial crisis: can’t get Capital(impact on M&A activity. 

· “synergy” cross savings. No need for two CEOs, recording systems…etc

Leveraged Buyout: lack of capital people become conservative. 

FACTORS

+ consolidation makes sense in this economomy

+ private equity firms have $

+ activist investors(short term outlook (hedge funds)

· volatile stock market

· credit crunch(banks unwilling to lend $

· negative perspective on deals

AOL/Time Warner bought AOL when it was at its peak, then rapidly sunk. 

Boston Scientific/J&J 

Deals generate unemployment? It may be good business decision, but what about the broader picture, how about for the country itself? What happens when government intervenes? 

Commission Foreign Investment: protective, affects M&A activity. 

EU Directive on Takeovers: outside EU target company can take defensive actions against takeovers. NOT in the EU.

Public Company Acquisition

1) Merger: 2 companies get merged: most common structure reverse triangular merger

2) T.O: buying stock for cash (combined with a later merger, it gives you control)

3) Exchange use stock or stock and cash. 

4) Proxy Fight: take control by controlling BOD. Get the company without putting the equity and without investing: has not been successful in the past. Bay have a brighter future in combination with TO

Private Company Acquisition

· Smaller universe of SH

· Agreements with them: state law mechanisms. 

Asset Acquisition: not the business

Divestures: making  accompany public IPO, or Spin Offs

LBO Going private transaction: SEC Rules. If on both sides of the deal, be careful “interested transaction”( additional constrains. 

Hostile/Friendly

BOD has the power, SH say on the matter is indirect: they elect the BOD, if staggered it may take many years to get control in the BOD. 

Government as Acquirer

AIG

Behind scenes pushing for deal to move forwards

Unsettles the market. 

Key Players

Public Company

· Financial Buyers Fidelity example, short term focus

· BOD not responsible for the day to day affairs of the company; oversight role; responsible to hire successful management. 

· Management: caught between BOD and SH; in charge of the day to day operations of the company, implementing the strategy approved by BOD. 

· Wall Street: market perspective

· Employees: unions

· Government and Regulators: a) politicians, bureaucrats, treasury, congress, b) self regulated organizations (SRO) rating agency. 

· SH retail on decline: through mutual funds today; hedge funds: economic interest in the company

· SH advisory services: advise how to vote, institutional SH for someone, impact on proxy proposals

SH Constituency:

1) Controlling SH

2) Insiders

3) Institutional investors

4) Mom and Pop retail SH

5) Arb: extremely short focus

Sources

A) Federal Securities Law

B) State

C) SRO

D) Foreign Law

Class II
                                        M& A Theory and Motives
· Non Shareholders constituents: 

· Credit crunch component of the recession: pressed for the importance of these new constituents

· Lenders and Debt-holders

· Relationship banks (Relationship banks provide both debt and equity financing to their clients, have long-lasting ties with them, serve on their boards of directors and in some cases serve as senior managers, and renegotiate debt contracts during periods of financial stress.)
· Non-relationships banks

· Hedge funds

· CLO’s

· Bank debt: secured, senior, bond: unsecured, junior. 

· Syndicated: get a loan, that bank will get other banks to participate in that lending. 

· Hedge fund became important players on both debts: bank and bond. 

· Collaterized bond obligations, CLO, asset backed securities. 

· Dry-up agreement: could not finance other competing bids. 

· Buyers

· Strategic Company ((computer industry, financial services ind) purpose of the acquisition augment its business in a significant way. Synergy benefit. 

· Pay with cash or their own stock

· Integrated well with their existing business

· expand horizontally or vertically: do more things in the same field/down or up in supply chain. 

· Conglomerate: effort to broaden their business and diverisfy risk

· Financial buyer(is in the business of doing investment. Private equity, or buy-out fund. 

· Pool investor money, find target company, buy it for cash. 

· Goal: not to achieve synergies, they can run the business better (financial structure, management). 

· Always pay cash. 

· Non-traditional Financial Buyers: Hedge funds, Sovereign Wealth Funds. 

· Similar to financial buyers behavior. 

· SWF: Big participants since 2007-8 buy but with not governance rights: try to show that they are good M&A players. 

· Distressed Bankruptcy Mkt(range of considerations are different. 

Sellers

· Strategic (True Merger Partners)( equal in size. Target substantial in relation to the buyer which is un turn a strategic buyer. 

· Whole Company Seller

· Leveraged-buy-out: 

· Seller of Business or Division

· Subsidiary

· Business unit

· Distressed Seller( in financial distress, needs injection of capital right away. 

· Reasons why Companies engage in M&A activity

· [Alcatel- Lucent]: French telecommunications company

· 2001: companies came within a weekend of merging. Broke down. General agreement: merger of equals. French decided to change essential terms of the transaction. 

· 2006: both companies, facing world competitors pressure: 

· Stock for stock purchase: neither company could pay premium for the others stock: soft issues: get half of the board, etc. 

· Rationale. 

· Strategic: 

· create a bigger communication company

· reduce costs: spread research and development

· bigger and diversified company-> stable in its results, good for the SH. 

· Synergies: 

· hard: quantify in advance: a) cost cutting/saving (people CEOs: redundancy; plants facilities and operations), b) ability to spread your research and development: pharmaceutical. 

· Soft cannot quantify it. Aspiration: industry in which is important to be the leader.  
· Crown jewel: bel labs: concentration nobel prize winners could not quantify it. 

· Cross border transaction: more stock to trade. Increases the market liquidity. (+ big company) 

· Financial Considerations

· Cost saving 1.7B. combined entity. 

· Adjusted earnings per share: capacity give bigger dividend. It will be more profitable. Better earnings per share. 

· [HCA-Bain]

· Bet on growth

· Run it better: bring more 

· Senior management were going to keep there stock in the post merger: investors. 

· HCA McKenzie: less optimistic than management 

· Opportunity for deal: management saying we can do much better. risk: BOD. Has to decide between taking the risk or taking Bain came and said we are willing to take chance, pay 51 dollars a share… 

· Pay in cash. Get loans 2006: every bank in the world wants to lend money. Borrower’s mkt.  low interest rates( borrow cheaply makes our risk lower. 

· Premised on difference sin view about the future! Who the acquierer were: RISK Bain willing to take. 

· Why do companies merge?

· Ego

· Target assets poorly managed

· Achieve economies or scale or scope

· Respond to industry consolidation (Shell, Exxon)

· Create a new industry

· Eliminate competition 

· Responde changes in technology or regulation

· Improve access to sypply

· Improve distribution capabilities

· Extend product lines

· Rationalize excess capacity

· Obtain access to r&d, spread costs. 

· Financial buyers: I know better than the mkt does, what this company is going to be worth in the future. 

· Strategic: worry about the price they are paying, secondary to the synergies they expect to get out of the deal. With range of process in which the deal could make sense. 

· Financial Rationale: 

· acquire assets cheaply (build vs. buy, time value basis, more efficient to build it or buy it; Tobin’s Q: replacement value of assets the companies publicly traded over their mkt value) 

· access to cheap currency (acquiror’s stock)

· strengthen balance sheet (if target has high positive cash flow)

· improve earning per share. 

· M&A Process

· Analyzing strategic alternatives

· Doing this all the time

· Thinking who might wonna buy them, who they want to buy.

· Getting calls from investing bankers pitching these ideas to them. Leveraged Buy-out

· Initial contact-approach-mating dance

· One day, month, several weeks

· Due Diligence

· 1-2 months or longer as needed

· need confidentiality agreement: confidential info, the deal itself; standstill provisions( if we don’t agree on this deal you are not going to use my info on a hostile takeover. 

· What you are buying is what you think you are buying. 

· Risks: A) business risks not in compliance with laws, financial statements not accurate, problems with labor unions. B) contracts and debt instruments say that upon a change of control something happens (all debt immediately repaid, supply contract, can terminate it) 

· Structure: customer supply contracts. 

· Confirm representations co making about themselves, publicly sec filings, and privately. 

· Negotiations

· Structure

· Price

· Board meetings to approve transaction 

· Sunday

· Price

· Documentation( merger agreement

· 2-6 weeks (accompanies due diligence)

· Transition signed and announced

· After 2001-2: Enron, Worldcom. 

· BOD telling managers, do a lot of diligence. Turn over everything. No longer assume trust of financials. 

LB-out don’t trust anything: there hold business model is on creating business. Sensitive in finding small cost savings. 

· No agreement on price you don’t have a disclosable event!!

                                                                                                                          Class III 
Strategic alternatives

· Leeway in the merger agreement. 

· Due diligence: superseded when you negotiate the merger agreement. Findings of the due diligence into the Reps and warranties and in the negotiations for the merger agreement. 

· Communication structure so that the results of the due diligence with valuation group and the merger negotiation group. a
· Negotiations: over weekend, 18 months. Structure and price. Documentation: disclosure schedules to the merger agreement (exceptions to the reps and warranties caveat, change the meaning of the merger agreement as well)

· Representation: regulatory approvals are needed to close the deal

· Additional items in the disclosure schedule that were not seen in the due diligence. 

· BOD meetings: 

· sell side 2 board meetings. (“fully informed board”: discuss, valuation, alternatives, timing, etc). Materials sufficiently in advance of the meeting. Detailed explanation of the merger agreement. 

· Buyer side  more 20% of your currently outstanding before the issuance( shareholder approval required in the Exchange stock rules. 

· Agreement signed and announced.  Merger biggest events to the acquired company: before the mkt opens. You can’t sign on Monday morning and announce after trading day. 

· SEC filings:

· Scedhule 13 d, amendment

· Regulatory filing: 

· Prepare regulatory findings: CONCURRENTLY

· Antitrust: not significant antitrust issues: still a week or two, documents ready to go. EU form CO, 3 weeks hand in drafts.

· SEC filings: stock to stock merger: proxy statement sent to SH of target company, needs to comply with the SEC rules. 200 pages. 

· Special financial statements

· Portions of that document to the acquirer, is SH approval

· Background to the transaction

· Reasons for the merger

· How investment bankers analysed the transaction

· Summary merger agreement

· Additional special interest there may be, golfen parachuted, severance payments, what is the transaction going to trigger

· Minimum time: 3 to 4 weeks.

· Cash merger: proxy shorter, easy to file. 3 to 4 weeks.   

· FCC filings, Dept Energy, Defense Department: 2 to 6 weeks to prepare: complex: 6 months. 

· Call meeting: mail materials: Stock exchange suggests 30 days before the SH meeting (at least 20 business days)

· Quick meetings: approved merger agreement, BOD fiduciary duties go away (for best deal) no shop provision, will expire once SH have approved. 

· Close the day the SH vote in favor of the transaction. Regulatory findings may not allow. 

· Integration planning up front

· Cannot start integrating until after you received antitrust approval (pre closing obligation). Companies need to maintain separateness. 

· Fine to plan, as long as it doesn’t affect operations. 

· Close without getting approval: if benefits are more important (small fines). What the cost of closing  are, nature of your business. 

                      Overview of preliminary considerations
[Think about all these before signing the MERGER AGREEMENT]

A) Transaction Structure: who is acquiring whom, what is the surviving company. 

· Direct Merger

· Triangular Merger

· Tender offer

B) Form of consideration

· Stock

· Cash

· Notes

C) Pricing Structure for Stock Deals

D) Price

a. One half share of stock

b. Fixed

E) Tax concerns most efficient, 1) corporate perspective, 2) SH perspective
a. Different level of taxation: $ cash, they’ll get taxed; share exchange tax free transaction. Corporate level tax: order, structure, if you don’t do it right you can end up triggering a tax. 

F) Accounting Concerns

a. GAAP: systemic between different countries standards. Hoe it is going to affect the financial statements of the acquirer once the deal gets done. Value of shares can be impacted

G) Employee benefit issues: pensions: how have they been funded, trigger a reporting requirement, trigger payment requirements.  

H) Management retention: 

a. Signing to closing target company standpoint, they don’t know if the deal will close (retain management and employees: transaction fails, position to start fresh without having to hire new people), acquirer different motivation: cares value that is receiving on closing: acquiring a fashion designer: leave empty box! 

b. Post closing: incentivize to stay: stock options, other incentives. Impact on my accounting, transaction structure…

i. Fire the others. 

I) Regulatory concerns: (think before you sign how you value the company, what price you are going to pay for those shares)

a. Cost

b. Divest something?

c. New approvals

d. Buying a business that I need to get a license before operating it

e. Sell a piece of it because I am a foreign company

J) Market acceptance

· Due Diligence: does not stop when you sign the deal

· Access clause: contractual requirement that the Seller let the Buyer in to begin the due diligence. Test the reps and warranties and receive info about what is happening in the business.

· Sarbanes Oxley, does not stop fraud. Picked up concerns, talk to the accountant: 

· Public Company: there is no other bite at the apple: reps and warranties die at closing: no party around to provide indemnity. Litigation trust: try this! (common in private company deals) Rare in public company transactions. 

· US: acquirer advised by counsel, regulatory counsel, investment banker (valuation), PR (help announced the deal), proxy solicitor (Sh approval, to get sense difficult to get target SH to approve) Assisting the principals CEO CFO senior management. Accountants early state: come up with a structure then  go to the accountants. More complex may start with them. 

· UK due diligence led by bankers, business diligence. Take more lead at the structure. Rule driven: banker making the offer, not the acquiring. 

Structures
1.- Straight Forward merger: “direct merger” 2 entities involved, end up with 1. (consolidation)

· Tax advantageous

· If target has licensees or other things that are triggered by the merge, it may be additional costs. 

2.- Forward triangular merger: used for tax purposes, 3 entities end up with 2

· T merged into the MSub, Acquirer pays stock or cash to TSh. 

3.- Reverse triangular merger : When the subsidiary of the acquiring corporation merges with the target firm. In this case, the subsidiary's equity merges with the target firm's stock. As a result of the merger, the target would become a wholly-owned subsidiary of the acquirer and shareholders of the target would get shares of the acquirer.

· most commonly used in US, 

· 3 entities end up with 2

· target entity remains the one surviving, whole owned Sub. May not trigger the licenses, etc…

· direction of the merge and what the surviving entity is

· tax advantageous. 

4.- Double Dummy 

· Holding companies to do the acquisition. 

· Had 5 entities involved in the transaction. 

· Each reverse triangular merger

· End up as wholly owned subsidiaries. International holding companies, and both end as subsidiaries. 

SPIN OFF

· Parent with lots of subsidiaries. 

· Wants to get rid of some of its operations

· New company, put it in the new company: distribute the shares to the SH. 

· Giving one of its subsidiaries for free to its own shareholders. Two shares, of two different companies. 

· Why? Europe: 1) de merger “de synergies”: management team food at one time of business, could not watch all…2) acquiror may want that part but not all the business, 3) financing matters. 

· Distributing pharmaceutical drugs, nursing homes, other homes were in competition. ( separated the two companies. 

· STOCK SALE

· ASSET SALE: cherry pick: get to choose which liabilities you want to take. Substantially all assets: liabilities pass on with the assets, if not try to get indemnities or escrow account. 

· Stockholders acquiring company: public company always vote!

· SH vote if straight merger: Del law need a vote of all constituents of the mergers. Doesn’t matter cash or stock

· Triangular: SH of each of those entities, target company SH, acquiring SH of the subsidiary. CASH no?

· Stock: issuing is more than 20% of the number of shares currently outstanding: need to vote the additional issuance of the shares. Majority of outstanding shares!! NYSE, NASDAK; majority of shares voting: 

· Stock: diluting current SH ownership. SH add uncertainty. 

· Deal certainty: extremely important. Target needs to present it not as an option to buy them but an obligation.  

· Summer 2008 Dow Chemicals: 18B cash deal. No provision that allowed Dow out of the deal for financial issues. Kuwait joint venture, part of the financial. December Kuwait backed out leaving Dow without enough funds: looked for a way out! If the SH would have voted out of the deal, for free!!

Consideration
TAX

Receive cash: taxable to the ones that received the cash. 

If stock: receiving companies SH free: tax deferred. If you pay 20 and the deal is done at 40$ a share. Capital Gain ( taxable. 

Basis, new: you’ll get taxed on the gain when you want to sell. No tax consequence at the time of the transaction. 

Mixed: consideration mixed: cash portion always taxable, stock portion can be structured to be non taxable: rules to be complied with: reverse triangular merger: stock portion as long as the deal is at least 80% in stock; forward triangular merger: as much as 50 or 55 cash, still not taxable. 

Stock value of share today, agree with the assessment of BOD, make the acquirer more valuable, participate on the upside. 

· Purely monetary: substitute for cash, I only care of the dollar value. I want a fixed value. 

· “Collars” Determines which way they see the transaction

· Fixed exchange ratio: 1 to 1. ON the day the merger closes Holders of target company stock they surrender, get back one share of acquiring company stock. 

· If today trading $40 share deal. In reality subject to future fluctuation before closing. (months, maybe year) $60

· Fixed value exchange ratio: target company SH will receive some number of acquiring number stock that has a value on that day of $40. Don’t know how many shares that will be. 

· Mechanism to limit the effects of either one of these approaches: generally appropriate to have a fixed exchange ratio, I need a downsize protection. Ok I need protection on the upside!

· If it gets there, at closing it will turn more closely to a fixed value exchange. 

· Within some range we are going to this approach and within the other approach we’ll go with the other!

· “Walk away”. Target thinks acquirers will not get away.

· Voice stream: if we don’t do this deal, will be trading for much less. Did not exercise their out, Dutch telecom did not have to pay even more.  

· Get both? Yes

                               Determination of Price
· Who decides?

· On what basis?

· What is  Fairness Opinion? “fair”?

1.- Discounting Cash Flow Analysis: cash flows of earning of the business are over some period of time, discount to the present: VALUE. 

2.- Share Price: if you believe in efficient market: estimate of the company’s worth. 

3.- Build vs. Buy
4.- Other deals done with similar buyers, industries, etc..

5.- Comparable Companies Analysis: look at how the stock mkt value your stock, and comparable companies. Price to earnings ratio: 

6.- Contribution Analysis: how much of our companies equity are we giving away to this company to be part of us.  Issue 30% more shares, what are we getting for that. Target company is contributing 40% of the revenues of the combines companies, but only 20% of the earnings, and 30% of the asset value and 28% oil reserves….add all these measures

Fair share of the synergies: stock increase, value creation: needs to be a fair sharing of that. 

· Cash deal: needs to come out from here. Not going to be SH of the acquiring co.

· Stock: have a premium.  

Mergers of equal transaction: no premium: nobody reserves to be paid extra, we both think that by combining forces the stock will rise. Stock price appreciation. 
Class IV
                                    Preliminary Considerations
1. Structure

2. Form of Consideration

3. Pricing

Etc

Employee Benefits and Management Retention

· E retained, management incentivized. 

· Employee: compensation and benefits once the merger happens: a) compensation, increase or decrease. (provision on a merger agreement) acquirer promises that for a period of one year will have compensation and benefits that is no less favorable in the aggregate, not less favorably than the employee that the acquirer. 

· Not enforceable by anybody. No third party beneficiaries. Get a covenant to promise, but it is unenforceable. 

· Compensation that have already received: equity compensation, stock options or restricted stock: vesting schedule. Accelerating vesting: upon merger all stock options are immediately vested. Look at target company plans: contain change of control trigger. Default is that you have accelerated vesting but BOD can prevent this in their judgment. 

· Cashed out or rolled over: get cash in lieu of their equity. 

· Stock for stock deal: you can get what is called “roll over” you get options to acquire stock of the acquiring company. 

· Management Issues:

· Stick from signing to closing, smooth transition: stay at least some time after closing( Stay Bonuses-Retention Pools. 

· Golden parachutes a) Single trigger: completion of a change of control transaction, b) double transaction, I change of control & II employee needs to be “constructively terminated”. 

· Defense to hostile takeovers: anti take over measure: work of you have single trigger arrangements.

· Put in parachutes in order to spike a take over acquirer: own senior management will get well paid. 

· “Window Period”: concerned forced to work for an employer that they have not expected to. For one month from the 12 month to the 13th anniversary of the closing can leave on his own accord and get paid their entire severance: rationale: try to work things out and if it does not work you can walk away. 

Regulatory Agencies

US Dept of Justice/Federal Trade Commission (Antitrust)

EU Commission (Antitrust)

Federal Communication Commision (internet, media)

OCC, Fed FDIC )banking, financial services, insurance)

Dept of Defense (aerospace)

Dept of Energy (energy, power and fuels)

Early on, get into talks with the regulators. 

· 1990: ship builders. Number 2 acquire number 4. Represented number 3, disadvantage at bidding for ship building. Hostile deal to buy number 2 or number 4. 

· Talked antitrust department, senators and congressman, department of defense. Not with the Secretary of the Navy (1998 bombing campaign in Kosovo) preventing them in buying N 2. Could buy N4. Do not surprise the Regulator. 

· What are the obstacles, what are you going to do to overcome them. 

Market Acceptance

Press Releases

Dealing with Employee

SEC Filings

Anticipating Price Movements

Leaks: no obligation to disclose negotiations until the deal is “certainly” going to happen: price and terms agreement, approval of BOD of both companies. Before that: might not happen( be more misleading to the mkt to disclose than to not disclose. Don’t have a “disclosable event”

· Leak: no obligation to correct on rumors: no comment policy. 

· If you are the source of the leak you have a duty to correct. 

· Still want to correct it: mkt is reacting to the rumors: affecting your stock negatively. 

Negotiating M&A

Conflicting Concerns

Target

· Certainty the deal will close

· Certainty purchase price value :stock for stock deals excahge ratios and the like!

· Ensure board fulfills fiduciary duties: protect them from lawsuits

· Opportunity to take up a better deal if its comes along

Buyer

· Get what it is paying for! Ability to get out of the deal: misrepresentation: A) target was worse in some way that you thought it was, B) if it becomes worse than you thought of.

          Option: if I want to, if I have another good opportunity go get that one. Leveraged transaction: cant get the finance. 

          Things get worse for you! Or the world changes for the worse!

· Target not to have an opportunity to take another offer. 

· Purchase price adjustment

· Minimize obligations to take potentially harmful steps in order to please regulators. Get rid of assets as a condition to closing. 

Trade away price for certainty! (of the deal closing)

MERGER AGREEMENT

Structure

Annotated Merger Agreement HCA

1. Agreement to effect the merger

2. Merger mechanics-treatment of stock and options

3. Representation and warranties

4. Pre closing agreements and commitments

· Restriction on pre-closing behaior

· Commitment to get the deal done

5. Other agreements

· deal protection no shop

· employee matters

· tax matters

· post clogging BOD management participation

6. Closing

7. Termination Provisions

8. Miscellaneous

Mutual Conditions: antitrust approval. 

Individual Condition: invoked by one party or the other. 

Recitals: statements of intent, no legal force. Evidence to what the parties intended. No substantive effect

AII The Merger: at the Effective Time: Merger Sub will merge with and into the Company, Company will survive. REVERSE TRINGULAR MERGER

Closing: 3 business days of all conditions being satisfied. Marketing period: unique to financed leveraged buyout. 

AIII Consideration

· Each share of merger sub: converted into stock of the surviving corporation. 

· HCA stock outstanding at the time of the company: automatically cancelled

AIV Representations and Warranties

· Corporate existence and power

· Corporate Authorization

· Government Authorization

· Nin contravention

· Capitalization

· Reports and Financial Statements

· Undisclosed Liabilities

· Disclosure 

Function:

· Information to the buyer

· Serve as a closing condition

· Indemnity: private company deals: representations and warranties will serve as a baseline for indemnification. 

· Aide to due diligence

· Allocate risks: neither party has a moral right to put stuff on the disclosure schedule. 

Buyer wants lot of representations(Target pushes back: 

· disclosure schedule: target discloses things that would otherwise be a misrepresentation. 

· Qualify the representation. Material adverse effect. Qualifier to a lot of covenants and repress. Serves as a closing condition or bring-down. Buyer: does not have to close if there has been a breach of representation and warranty that it amounts to a material adverse effect. 

· Tyson-IBP (2001): business, assets, liabilities or results of operation of the company and the subsidiaries taken as a whole 

· Court gave a seller favorable reading to it: 1) significant to the buyers investment thesis calculation to do the deal, 2) problem durational significant (more than a quarter or two).  

· People assumes a buyer favorable definition. Got longer and longer!

· Entirely Subjective: no objective measures to it. Too hard to quantify. Constructive ambiguity: agreeing to disagree

After Tyson: more objective clauses, when there is a special concern
Class V

Representation and Warranties
Page 20 of Merger Agreement

· The buyer is responsible for reading and knowing everything public filing except for things identified as a risk factor in the public filing. (if not unfair to the buyers)…

· Corporate Authorization: to enter agreement: important representation( only SH vote that is necessary is a majority votes of outstanding shares. 

· Unanimous approval of the target board. 

· Important because they might not approve it. No dissent on the board recommendation

· SH lawsuit: board somehow breached its fiduciary duties. (important in conflict transactions)

· Deal certainty: getting regulatory approval. Agreement between parties as to what regulatory approvals are necessary. 

· Capitalization: what stock it has outstanding. 

· Need to be accurate: more than represented so that you know how much you are going to pay!

· Important to know if there are other classes of stock

· Reports and Financial Statements. 

· I will read all public info but you need to represent that they are accurate and that they still hold good today. 

· Fairly presents: standard that accountants use: “fairly present in all material respects the financial results of the company”

· Undisclosed liabilities

· No hidden or undisclosed liabilities. 

· Contingent liabilities, environmental. 

· Worried if you are target: rep being breach and walking away from the deal. 

· Compromised phrasing: except for….list of exceptions: reflected or reserved on the balance sheet, incurred in ordinary curse of business after balance sheet day (could be enormous!) 

· Protection against: time bombs, environmental, product liability, accounting fraud. 

· Absence of certain changes or events. 

· Fairness Opinions from investment banking: SH approval. Future Lawsuits. Valuable evidence in a lawsuit. (specially in conflicted transactions)

Article V: Representation from Buyer to the Target. 

· Cash transaction: Sh don’t really care they get their end of the deal.

· Relevant to getting the deal completed. 

· Corporate Authority; governmental authorizations; financing. 

· Stock for stock merger: larger set of representations

· Mirror representations. 

· Similar in size: merger of equals (Lucent Alcatel) mirror identical. 

· Dissimilar in size: buyer larger than target: not mirror reps. 

· B need info from target quality of company, in order to integrate our companies. Labor contracts and employment, not material for the target! Taxes, regulatory compliance.

· Fewer representation form the buyer: B needs more detail than the other way round. Using reps for more purposes. 

· Due diligence: more if one is bigger, mirror if they are equals.

Article VI Negative Covenants 

· Behavior between signing and closing. 

· In ordinary course consistent with past practice. 

· Don’t give up: keep trying your best. Keep running your business. 

· III. Employees-officers

· Keep the target on a narrow path: affirmatively trying to run their business, constrained not to go off board. Can’t change by laws, enter mergers, sell assets, make material acquisitions. 

· Capital expenditures: 

· Obligated to keep running in ordinary course: able to spend the capital necessary to actually run business. Cushion to deal with major problems. 

· I am going to own you: I decide what you do. 

· Seller: I am not sure this is going to close: I need the flexibility. 

· Compromise. 

· Dividends. Limitations

· Employee Benefits. 

· Buyer: 

· Limitations

· Cash: rep that they will have financing on closing

· Behavior: not really: can’t take any action that would materially delay their ability to get the deal done. 

· Stock for stock: fewer restrictions

· Target SH to have more rights before closing than they will have as SH after closing. 

Effort Section

S 7.2: reasonable best efforts. 

Buyer willing to do: regulatory approvals: carve out: section c: comply with regulatory approval. Limits this commitment: not required to follow obligations posed by antitrust agency: can walk away. 

· “Material adverse effect on the company is the standard”: buyer doesn’t have any businesses. Window dressing. 

· Why is it not a hell or high water. Imagine a strategic deal (Lucent/ Alcatel, two companies in the same industry) even further: propose, negotiating, committing to and effecting: sale, divesture, disposition of any assets or businesses. +change behavior post closing. 

· J&J bidding war between them and Boston Scientific. Agreement with Giden? Hell or high water clause: we will try hard but there is a limit. Deal at this price the deal will no longer be worth while for us. 

· Notwithstanding the foregoing: divest assets of the cardiac rhythm management business…only be required to agree to divestures of such assets that individually or in the aggregate would not reasonably be expected to have greater than de minimis adverse affect on the combined cardiac rhythm management business of the parent. 

· Specific subjective test: de-minimis, material affect

· Objective test: in millions of dollars. 

· Both

Objective test: target for regulators: tempt the regulator to take advantage of it. Debate. Depends on the agency that you are dealing with. US Federal Regulators: objective; try to make the request on the merit. Business people always prefer the objective standards, hide it in the disclosure schedule, gentlemen agreement(can t to this! Disclosure to SH when voting on the deal: securities law problem.

 Conditions

P 60,61

Have to happen between signing and closing:

· Mutual Conditions: if they don t happen either side can walk away. SH approval, other approvals (regulatory).

· Separate: only the buyer can walk away. 

· A: Reps and Warranties: “The Bringdown”. As of the Effective Time (Closing) except where failure to be accurate not reasonably be expected to have a material adverse effect. (qualifications)

· Difficult to prove material adverse effect. No Delaware case

· Disagreement unusual: reps have to be true at singing AND closing. 

· S 4.5: capitalization true in all material respects. 

· “Reps have to be true without giving any effect to any qualifications…”

· Buyer argues for it. 

· Can you aggregate a cross reprs and warranties. Material adverse effect: already covered: reps shall be true and correct individually or in the aggregate…. Yes in this contract

· What are you allowed to aggregate: aggregate little problems: in and of themselves don’t breach a reps or warranties. 

· Ex: no litigation pending that would have a material adverse effect + no undisclosed liabilities that would have a material adverse effect + no regulatory fines pending against us that would have a material adverse effect …= buyer would still have to close. This parenthetical allows the buyer to aggregate them and allow them to walk away. (take away qualifications) 

· Disclosure Schedules: based on reps as they are written. If they are qualified—won’t disclose events that won’t meet the threshold. UNFAIR. Tip: schedule everything you can think of. 

· Covenants-Reps:

· Covenants: target company affect the value or price of the deal. 

· S 4.10 is a Rep since last balance sheet day. and the Condition:

· Article 4 Reps: qualified by disclosure schedules, public filings!! Cant  count towards material adverse effect. Article 6 Condition: no reference to those…possible to buyer to claim something bad has happened. Wildly unfair to the target(  M&A lawyers don’t get this! GAP!! Allows you to refer back to those documents. 

· Financing!!!

· Reading: 18-24. 
                                                                                                                                   Class VI

                                                                                                                                   February 22

I. Financing Provisions

Commitment Letters: cash for the deal: loans with interest, may be secured.

· Loan

· Secured loan: buyers would pledge the stock, or assets

· Subordinated notes or bonds

· Convertible

This deal: security interest in the assets of the company, borrower HCA; remainder in form of bonds unsecured. 

Market the loan (sell it)

If marketing not successful: Bridge Financing: expensive loan to cover a period of time when the normal form of loan is not available. Committed to fund some $, try to get the other amount from other people, if they can’t ( the 3 banks will fund the whole thing BUT only under a bridge loan: costly terms( don’t want to fund it themselves. 

Reps and Warranty p 34/35 comes from the buyer

Covenant 

Equity Commitment Letters: equity commitment to invest in the company; back-up. Getting stock

· Private equity firms did not sign the agreement: form shell company to be buyer : shells have practically no money, to fund their equity to the shell company. 

· Shorter letters: we will each pay 1B at closing: only condition is that the merger agreement be closed on its terms, and that the banks give their funding at that time. 

· Target: not party to any commitment letter. No privity. What remedies if either party refuses to fund?

· Alternative Financing: so long as the new financing don’t delay closing, or add conditions. 

· Guarantees: Private Equity Funds: even HCA needs to sue the buyer and wins, these three parties will pay the buyer’s obligation. 

· Limits: amount they owe be more than 5 hundred million

Covenant p. 57

· Parent use reasonable best efforts to arrange debt financing. 

· SunGuard acquisition: limited guarantee of that size: last minute SunGuard asked for legal opinions. We can deliver them but not in the next 24 hours.

· Term sheets turned into definite agreements: documents reasonable to the banks 

· Take enforcement action: sue their banks. 

· Closing: regular financing is not available, you HAVE to use the bridge!

Banks negotiate for themselves: marketing period: ample time to sell the debt. Can’t to that until the deal is almost closed, provided with additional financing info: does not start until all these conditions are satisfied. 

II. Termination Provisions

What is a termination event

Who has the right

Result: fee payable, sthg. else triggered?

1.- Mutual consent: both parties agree. §9.1 A:

2.- Drop-dead date §9.1(b)(i)

· Effective Time shall not have occurred before December 19…either party has right to unilaterally walk away. 

· Only exercise these if failure is not caused by breach of agreement. (at fault in getting regulatory agreements)

· Going private: no regulatory situations (normal in strategic transaction) Capital Calls: parent backed up by KKR and Bain: they also don’t have money, they have right to send a letter to investors who have committed $: [Capital Call Letter to investors] 

· Banks: commitment economic conditions today: interest rates: not willing to commit openly for more than 6 months.  

· Easiest kind of proxy statement to right and get approved by SEC

· Buyers back door way out of a transaction: 

· Remedy: seller done everything it had to do: still reach drop dead date: parent pays! 

3.- Legal Prohibition: new law! either party can terminate: (injunctions or order of the court) regulatory reforms contemplated. Risk falls on both parties. 

4.- Parent Breaches 9.1.c.1

· Breach of reps and warranties, of Parent or covenants not satisfied, closing conditions not satisfied: right to terminate f the breach cannot be cured by the drop date date. 

· Buyer: complied all covenants in all material respects

· Primary obligation: get financing (best efforts), show up at closing and close

· As long as the company is not in breach of the agreement. 

· Gets termination fees

5.- Buyer does not show up: Parent pay reverse termination fee. 

6.- HCA stockholders vote down: Naked no vote. Expenses get paid. Cannot have full terminated fee: coercive for SH for exercising their fiduciary rights. 

· Before SH vote: a bona fide written company acquisition proposal becomes public: better offer: at that point it is fair to assume that if SH turn it down: because KKR deal attracted a higher bid; AND within 23 months after termination enters into a definitive agreement 

· HCA paying a termination fee if Stockholders get a better deal, happy to pay additional fee (if not naked vote: only expenses)

7.- Fiduciary out: superior proposal: HCA pays termination Fee. New Buyer will be paying this fee: reimburse company, lend $. 

8.- Recommendation Withdrawal: 

· Obligate a company to say under the Merger Agreement: I agree that I will not change my recommendation (years ago) Weren’t allowed to change your mind. 

· Courts BOD cannot tie its hands. It CAN change its recommendation. Duty of candor to change that recommendation. 

· If you do so, termination fee. 

· Only buyer can terminate. 

· Naked no vote: only expenses, so great risk to go forward if BOD withraws its recommendation. 

9. HCA Breaches: Parent right to terminate: expenses, plus termination fee. Only if proposal out there and 12 months have deal or definitive agreement. 

a. Mirror: close a loophole: buyer afraid, acquisition proposal: target is going to so sthg. that will make the buyer want to get our of the deal. 

10 Buyer willfully breaches (9.3) however the Parent can still sue for damages. Converse not true: if parent willfully breaches the company does not have right to get anything in excess of its termination fee. 

2007: crisis: lenders that spurred the change: LBO 11B$ Home Depot supplyL banks that had promised to make loans: figured out that the terms on which promised to lend became uneconomic. Loss 2.7B$ Breakup fee 350M$ pressure on buyers to renegotiate deals. 

10.11: 

LBo

Wanted compete strategic buyers: agree not to have financing condition: shell company if for some reason

Miscelanous: s 10.2: none of the rep, warranties, cov and agreements shall survive the effective time: no indemnification: no one can sue post closing.  (this is average in public companies, not in private)

S10.8: no third parties beneficiaries: even there is a provision that after the merger the new owners will continue to honor employment contracts, HCA have no right to actually sue to enforce that. SH HCA have no right to bring suit. 

Measure damages: damage to corporation, not SH stock prices NY law; Delaware: start its damage analysis from the offer price and the stock price. Expectation: dealing with this law, you don t need to say anything specific. 

Buyers: and Sellers: motivations: IIIp beneficiary rights should exist with respect to the consideration that they are due.  In a tender offer you have a direct contract, in a merger agreement someone is promising to pay. 

S 10.13: 

Indemnification

Seller:

· private party:

· Target is owned by 

· an individual

· small group of individual

· Public co. selling subsidiary: acts as sole stockholder (exception: large stockholder 85% cant go after the other 15, looking it as a private transaction not a public one)

No automatic right: negotiation. Lowes purchase price: no indemnification

Most of times: some indemnity

What is covered? 

· indemnified only for problems that amount to a breach of a representation and warranties. 

· Benefit of disclosure Schedules and qualifications of rep. 

Inheriting liabilities that you did not agree to purchase. 

· Deductible-Basket: purchase price 100M: indemnification if your damages exceeds 5M. Discourage buyer from trying to find lots of little problems. 

· Buyer: assume that if there is a 5M deductible: you will be responsible for purchase price + that minimum 

· make sure in credit agreements that you are covered. Get financing for 105M$

Deductible: $1 excess of 5M ??????

Basket: 5M and 1 dollar. Get all of it

Survival period (identify problems and bring claims)

·  negotiation: 3 years sought by buyers vs. seller few months after first audit

· You can: shouldn’t! be careful with taxes! Taxes environmental or others is to the statute of limitations. 

Amount per claim: aggregation amount: minimum before it starts to count…be as low as possible! Careful!

· Seller: no! it should only be big issues to get to the deductible!

 Class VII

                                           Busted Deals    

· Signed up can’t/don’t get completed

1. Buyer remorse: reason not relating to financing: sb reasons: world has changed than makes buyer not want to go forward with the deal, target’s fortune suffered specific adverse event (ex: J&J deal to buy Guidant, US government force Guidant to issue a recall on heart stents(killed deal)

2. Buyer does not get financing (not able or not wanting) 

3. Third party: offers more money to the target than the original buyer is offering: SH don’t approve (Naked no vote) , or target BOD takes option higher offer (Fiduciary out). 

1.- material adverse effect (MAE-MAC)

buyers remorse: definition material adverse effect, other representations and warranties: no undisclosed liability, closing conditions. 

a. Target tries to limit range circumstances to limit MAE. 

i. Carve out material adverse effect: change in the economy generally, or industry in which target operates, as long as the impact on it was not disproportionately worse than on other in same industry. 

b. Easy in strategic deals, not on cash leverage buy-outs. 

c. Carve out: how to argue for it: temporary, affects to all industry. Strategic buyer already exposed to the industry: strategic decision to invest in this industry anyway.  

Definition of MAE “Material Adverse Effect”

[IBP v Tyson]is a leading case interpreting Material Adverse Effect.  After signing a merger agreement to acquire IBP for approximately $1.6 billion on January 1, 2001, Tyson asserted several months later that IBP’s decline in performance (for example, during the first quarter of 2001 IBP earned only $0.19 per share versus projected annual earnings of $1.93 per share for FY 2001 and 64% behind the comparable quarter in 2000) and a $60.4 million impairment charge, arising from improper accounting practices at one of IBP’s subsidiaries, each constituted a “Material 

Adverse Effect.

· performed worse than the projections: not worse than their past  performance: 

· Tyson strategic: know industry has cyclical ups and downs

“Merger contracts are heavily negotiated and cover a large number of specific risks explicitly.  As a result, even where a Material Adverse Effect condition is as broadly written as the one in the Merger Agreement, that provision is best read as a backstop protecting the acquiror from the occurrence of unknown events that substantially threaten the overall earnings potential of the target in a durationally significant manner.  A short-term hiccup in earnings should not suffice; rather the Material Adverse Effect should be material when viewed from  the longer-term perspective of a reasonable acquiror.”  (emphasis added)  

Tyson: morality tale: bad guys. Buyer’s remorse, looking for a pretext to get out of the deal: making up these reasons, high bar. 

2000: height of internet bubble, boom m&a activity: all strategic (contract on context in which the parties were contracting , same for judges) was not imagining LBO

[Finish Line]

Tennessee: disproportionately worse than peers is not in an of itself enough to satisfy MAE. 

Ordered them to complete the terms of irs merger with Genesco

· Chancellor Lyle's MAC discussion is a bit backward.  She first finds that there is no MAC because the MAC exclusion for general economic conditions applies.  Here, the court relies upon Genesco's expert testimony that high gas, heating, oil and food prices, housing and mortgage issues, and increased consumer debt loads were generally responsible for Genesco's condition.  Chancellor Lyle even kicks in UBS's own recent write-down to support this finding.  This is the primary basis for her opinion that no MAC occurred, but Chancelllor Lyle also relies to a lesser extent on the industry exclusion in the MAC definition. She also finds that Genesco's decline was not disproportionate to others in the industry and therefore no MAC occurred.
· Here, she relies solely on Tennessee principles of equity to make this determination and does not cite the merger agreement clause requiring specific performance.  Moreover, for equity to order specific performance there must be no other adequate remedy.  Unlike Vice Chancellor Strine in IBP, she relies on the general harm to Genesco due to the delay of the merger rather than the ultimate difficulty in determining damages (Strine relied on the latter).  I'm not so sure about her finding -- the harm she cites looks to me to be monetary harm
2.- BUYER CAN’T GET FINANCE
[United Rentals case]
· The Company noted that Cerberus has specifically confirmed that there has not been a material adverse change at United Rentals. United Rentals views this repudiation by Cerberus as unwarranted and incompatible with the covenants of the merger agreement. Having fulfilled all the closing conditions under the merger agreement, United Rentals is prepared to complete the transaction promptly. 

· The Company also pointed out that Cerberus has received binding commitment letters from its banks to provide financing for the transaction through required bridge facilities. The Company currently believes that Cerberus’ banks stand ready to fulfill their contractual obligations

· United Rentals yesterday filed suit against the Cerberus acquisition vehicles, RAM Holdings, Inc. and RAM Acquisition Corp. (for ease of reference I will refer to them as Cerberus).  The complaint is about as straight-forward as they get.  United Rentals sole claim is that Section 9.10 of the merger agreement requires specific performance of Cerberus's obligations.  Section 9.10 of the United Rentals/Cerberus merger agreement states: 

· The parties agree that irreparable damage would occur in the event that any of the provisions of this Agreement were not performed in accordance with their specific terms or were otherwise breached. Accordingly . . . . (b) the Company shall be entitled to seek an injunction or injunctions to prevent breaches of this Agreement by Parent or Merger Sub or to enforce specifically the terms and provisions of this Agreement and the Guarantee to prevent breaches of or enforce compliance with those covenants of Parent or Merger Sub that require Parent or Merger Sub to (i) use its reasonable best efforts to obtain the Financing and satisfy the conditions to closing set forth in Section 7.1 and Section 7.3, including the covenants set forth in Section 6.8 and Section 6.10 and (ii) consummate the transactions contemplated by this Agreement, if in the case of this clause (ii), the Financing (or Alternative Financing obtained in accordance with Section 6.10(b)) is available to be drawn down by Parent pursuant to the terms of the applicable agreements but is not so drawn down solely as a result of Parent or Merger Sub refusing to do so in breach of this Agreement. The provisions of this Section 9.10 shall be subject in all respects to Section 8.2(e) hereof, which Section shall govern the rights and obligations of the parties hereto (and of the Guarantor, the Parent Related Parties, and the Company Related Parties) under the circumstances provided therein. 

· United Rentals must still get around Section 8.2(e) of the merger agreement which purports to trump this provision and limit Cerberus's aggregate liability to no more than $100,000,000.  This clause states:  

· (e) Notwithstanding anything to the contrary in this Agreement, including with respect to Sections 7.4 and 9.10, (i) the Company’s right to terminate this Agreement in compliance with the provisions of Sections 8.1(d)(i) and (ii) and its right to receive the Parent Termination Fee pursuant to Section 8.2(c) or the guarantee thereof pursuant to the Guarantee, and (ii) Parent’s right to terminate this Agreement pursuant to Section 8.1(e)(i) and (ii) and its right to receive the Company Termination Fee pursuant to Section 8.2(b) shall, in each case, be the sole and exclusive remedy, including on account of punitive damages, 
· Cerberus is completely different.  Nowhere is Cerberus claiming a material adverse change.  Cerberus is straight out stating they are exercising their option to pay the reverse termination fee, breaking their contractual commitment and repudiating their agreement.  Cerberus has decided that the reputational impact of their actions is overcome in this instance by the economics.  And this is now the second deal, after Affiliated Computer Services, that Cerberus has walked on in the past month.  The dog not only bites, it bites hard.  Any target dealing with them in the future would now be irresponsible to agree to a reverse termination provision.
· United Rental's lawyers did not negotiate a straight reverse termination fee.  Instead, and unlike in Harman for example, there is a specific performance clause in the merger agreement.

Professor Harvard Law School

P 13-22 development for, and reasons for financing structure that you can see HCA case: industry standard. 

LBO: firms buy through shell entities, with no assets: targets wanted to impose more liabilities: ok: but limited: sponsoring funds

P21: reverse termination fee

Not thought through: new deal technology: bridging insecurity by target, buyer fear give some security: 

a) provide for a reverse termination fee: buyer must pay…

b)  put a liability limitation: forces target to sue for breach..if successful cap. 

Created limit for both intentional and unintentional liabilities. URI (united rental)

· open q: what would a court do? If buyer tries to get its financing but cant, pay reverse fee +liabilities for all breaches limited to that amount. What if it does not want to get finance. Only 100m

· Represented a buyer: tell them you probably could walk away for just 100M, I don’t  want to be the first private equity firm to test it. 

· Use best efforts: pay break-up fee +burden of proof. 

· Circumstances under which the buyer can get out of the deal, paying specific pay out fee.

· Other: breach covenants reasonable best efforts: sue for specific performance. 

· Acción: owned by Apollo: strategic and financial deal: Husdman sue to force Acción to close: A breached its obligation use best efforts to get deal done. 

Reporting Beneficial Ownership

1. Registration Rule 1933 Act (Securities Act) impact circumstance in which buyer issuing own securities to make the acquisition: offering it to the target SH buyer needs to register it. Disclosure about the issuing company, timing restrictions. 

2. Proxy Rules: govern: way that companies communicate with their own stockholders, Stockholders communicate with each other, in relation to an election (vote on a merger, election directors)

3. S 13 Williams Act. Disclosures that an investors needs to make if acquires certain % of target companies’ stock

4. S 14 Williams Act, Securities Exchange Act 1934. Tender Offer rules. 

Prevent Sh from being taken by surprise and being rushed into approving or selling without adequate information. 

Process and procedure: not substantive: require disclosure, time period: don’t prohibit anybody from doing anything. 

S 13d

· 5% or more of the equity (NOT DEBT) of a company under 34 Act (traded on NYSE or NASDAQ) has to disclose to the mkt of the acquisition. 

· 13 f institutional investment maangers to report on a quarterly basis accounts valued over 100M: mutual funds: on the aggregate

· within 10 calendar days of having crossed the 5% threshold. During that period you can continue buying. 

· Notify market promptly when you increase or decrease 1% or more. In practice, next business day. 

· Fdsf

16 g

institutional investors

Passive Investor

Simpler form, same 10 days. Change investment intent: switch and file a regular s 13 d. 

Beneficial ownership:

“Have, share direct ir indirect power to vote, sell or determine the disposition of that security”. 

Right to acquire within 60 days. Stock option currently exercisable, deemed to beneficially own the company. (unconditional right)

Group Purchases

Two or more persona agree to act together to acquire hold, vote or dispose of securities. (13 d-5)

Members considered to own all of the shares. 

SCHEDULE 13 D

· SH to understand who was making acquisition: identify

· Source of funding for the purchases

· Intention

· Plan: merger, liquidation, corporate transactions: capitalization

· 13 g (passive investors)

Activist Stockholders: hedge funds: take a stake, meaningful but not controlling: use it to get the company to change in some way: sell itself: leverage recapitalization: change in BOD, forcing governance reforms

· try to work together, formally or informally: expose who else is working with activist: ICON. We are not acting as a group, we are acting in parallel. 
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                                   Federal Securities Laws
Prior adoption Williams Act(far west in TO

· No requirement to publicly disclose ownership of shares

· 1968: 5% disclosure. 13-d: mkt gets alerted

· equity security:

· European jurisdiction 3%. 

· 13 e: purchasers by issuer of its own shares:

· 13 f: institutional investor managers $100 million 45 days after the end of each calendar quarter. 

· 13 g(Passive investors

· 13 d(3) definition benefitial ownership:  agree to act together: group: file 13 d 

· 13 d window: ten 10 time frame when you cross the 13 d threshold: continue to buy shares during that period: amendments to 13 d have to be updated promptly. 

· Contents: what your investment INTENT is: purposed of the transaction

[NACCO Industries, Inc. v. Applica] deals with overbidders; upholds the targets common law fraud claims vs the hedge fund. Interested in acquiring Naco. H takes a long time to amend 13d disclosure, saying that it is interested in acquiring. 

“when you change your investment intent make disclosure

· A recent Delaware Chancery Court decision raises the stakes for faulty compliance with Section 13(d) filings, holding that a jilted merger partner in a deal-jump situation may proceed with a common law fraud claim for damages against the topping bidder based on its misleading Schedule 13D disclosures.  
· The decision, which holds that NACCO Industries may proceed with numerous claims arising out of its failed 2006 merger with Applica Incorporated, also serves as a cautionary reminder to both buyers and sellers that failure to comply with a "no-shop" provision in a merger agreement not only exposes the target to damages for breach of contract, but in certain circumstances can also open the topping bidder to claims of tortious interference
· Remember, you only get the benefit of the termination fee if you terminate in accordance with the terms of the agreement.

hard to bring: you don’t know…

[Sec v First City]: parking shares, left shares on their behalf, did not get around disclosure requirements. 

Hard to sue a large SH: tactical matter, it may be difficult to prevail

Flexibility to take actions before making a new filing. IF it is not clear i.e. suggesting directors, out of line: expensive wording to gain flexibility. 

Tender offers

Never defined by SEC. 

14-d SEA (Securities Exchange Act)

online: SEA disclosure important info seeking more than 5% direct purchase or TO, effort gain control of the company. As with proxy rules, allows them to make informed decisions. 

TO regulation: driven by disclosure, substantive impacts on tactics and strategies on how to deal with TO

· Don t need to have financing:  you need to disclose it
· 14 (d) fraudulent practices in connection w TO. Equity securities

· 14 (e) deals with any TO: for debt securities!!!

· 14 (f) acquire majority control of BOD ????

· Merger vs. Tender Offer

a. Merger

i. comply state law + federal securities requirement

ii. need BOD approval (recommendation) 

iii. hold a SH meeting ( need approval by majority outstanding Shares
iv. need file Proxy statement with SEC (change of control transaction reviewed by SEC and that requires 30 day waiting period) 
v. takes time to prepare all these documents. 
vi. minimum 4 months, average period 4-6 months
b. Tender Offer

i.  SEC does not clear materials, make comments, launch your TO without SEC blessing. 
ii. TO 20 business days for it to remain open in case of a friendly deal

c. Exchange Offer (part of merger) acquire shares of target with shares and cash. 
i. Offer shares 33 Act: need to file prospectus and registration statement perfected before completing offer. 

ii. T.O.: acquire target company shares for cash only!

· No distinction hostile-friendly in the rules: 

Friendly
T.O. directly to SH, no need for acceptance BOD

Drawbacks

90% short form merger in Delaware: parent company to cash out the remaining shares. 

LBO buyer: merger transactions not TO, need 100% for the collateral for the bank. 

SEC: flexibility in their regulation

Open mkt purchasers and privately negotiated transactions may be deemed to be T.O. 

Courts 2 tests

· Eight factor test. [Wellman]
· Totality of circumstances [Hanson Trust]

[Hanson Trust]

· Start with the 8 factor test :

· no single factor is dispositive

· 6 of the 8 good enough, don’t need all 8 factors (Likelihood of being found as a TO

· info into the market place SH opportunity  to make informed decisions. 

· TO: open 20 days, time, requires bidder disclosures about the offer. 

· Looks at the totality of circumstances. 

· Then turn to the Totality of circumstances test: purpose of the Williams Act is: outside the W Act, risk that most people lack info to make an informed decision. 

Going for 100% stock is going to be a tender offer. Significant enough position that SEC other worried and try to argue that it is a TO. 

TO:

Ad in newspaper

Where to get form, etc

SEC Rule: 1201 day you first publish it. 

14 d 2 what rules (old rules: within 5 days intent making announcement…don t do it on the5th day, deemed to have launched it the first day) no statutory term today

pre communication: 

Schedule TO: pre commencement communication: not technically a TO, this is our communication

Safe harbour anything written needs to be filed, website postings emails…not oral communications. 

Declared effective before closing if it is an exchange offer. Equal footing to TO

Securities Act register transactions in shares. 

Exchange less frequent, structure it as mergers, if they do…better with early commencement. 

14 d 3 a: actually do when you commence the offer: file SEC, deliver copues, etc…

14 d 3 b: amendments to TO. Material info that changes in the originally filed document: promptly amend it. 

Harts-Scott clearance, file it (30 days)
Final amendment after completed, file that: how many shares did you get in the offer. 

Securities laws: get SH list, ask company to mails the materials for you. Rule 14-d-5. (state law request, 220 Delaware)

Ask them to make decision. 

· decide whether to ask target co to disseminate them or to give you the list.
· Amendments will follow the same procedure. 

14 e 1: open for at least 20 business days

mandatory extensions

10 days: if change % sought, consideration paid, etc. (if amendment on the 10th date, open until the 20th date, but if done on 12 th date, then open for 22 days!)

how to extend: press release: 

expiring march 8th 5pm: communicate it on the next day. 

14 d 5 gives authority

14 d 7 took that authority:  while offer open people have right to withdraw its shares. 

· Exception; completed the offer: keep it open for additional 20 days, people who didn’t tender have ability to tender: ones already tendered cannot be withrdrawn. 

Proration: 

14 d10: open tp ALL SH (Unical as defensive measure, exclusive offers)

· Exception: if it is illegal to make the offer you don t have to make it to all. (type of company)

S 14 d 7 best price rule (SEC Rule 14 d 10)

Schedule 14 d 9: 

Item 7: 

14 e: insider trading!

Proxy Rules:

Specific aspects of state law: Sh ability to vote their Sh in a company. 

Disclosure related

Substantive rules: 

What is a solicitation?

· Asking someone to give you the right to vote shares, or ask them to vote themselves

· Broad: 

· Proxy card: legal document: appointing management to vote certain way. 

· Proxy contest: you are having 2 parties: management on one side: dissident will be soliciting. 

· Under state law: the later dated card is the binding one. 

14 a 8 SH proposals: minim ownership requirement: right to put proposal into company proxy statement.  At the companies expense. 

ISS 9owned by ISS)

Glass Lewis

Proxy Governance

Advisory firms: retain by institutions to recommend how to vote their shares? Refer to the recommendations of these advisory services.  (not filed as proxy materials)
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                                          Proxy Solicitation
· Proxy solicitation: SH get to vote: on Directors. 

· Proxy contest: election contest for D: 6 up management slate…others: own D. Own proxy statement, own proxy card, try to get control of the company by getting control of the board

Acquiring control: buying majority of its shares. Owns small % wants to run Directors, even if they don t have majority of the economics. 

Proxy access: access to the company proxy statement to elect directors. Large enough SH ability to propose up to25% of the BOD. First come first serve basis (this may change). Rule not yet in place. 

· Delaware own rule: you can have proxy access provided for in your charter or bylaws. 

Impact corporate elections. 

BOD

Staggered boards: only 1/3 of BOD up for elections each year. 

Short slate: dissident has its proxy propose 3 D, and take 5 of management. 

Solicit people: file proxy statement, if not the issuer you can solicit up to 10 people before required to file a proxy statement.

Prisoner’s Dilemma Model

Mkt Price: $50

Raider: $60 60%, remaining 40% at $30 for squeeze out merger. 

“The prisoner's dilemma is a fundamental problem in game theory that demonstrates why two people might not cooperate even if it is in both their best interests to do so.”

Exercise:

· Target Company Stock trading at $50 in market

· Raider announces T.O to buy up to 60% of the target’s outstanding stock at $60. If successful it will then engage in a squeeze out merger for the remaining 40% at $30. 

· 1,000 shares outstanding. 

· Should you tender your shares?

	
	Other SH decision

	Your Decision
	
	Tender
	No Tender

	
	Tender
	$48
	$60

	
	No Tender
	$30
	$50


· Possible Situations

1) Everyone tenders: you get 60 dollars for 60% of your shares, the rest at 30 dollars: average of 48 dollars per share. 

2) Only you tender: you get 60 dollars for all your shares: average 6o dollars (best situation, not probable that you will be the only one to tender)

3) You don’t tender: You get the squeeze out merger price: 30 dollars average. (Worst case scenario)

4) No one tenders: you get the market price, 50 dollars; you are neither worse nor better off. (Not probable that no one tenders). This is exactly why the prisoner dilemma is so famous. Suspicion will make some tender some refrain, instead of working together, and in the end you end up worse off. 

· Acting alone, you might conclude that tendering is your better option. The thing is that others will think exactly like you, leaving everybody worse off, with an average of $48. 

· This shows how Tender Offers can negatively affect shareholders. Because of abuse of the structure that led to coercion to SH, the TO were regulated by the Williams Act. 

· The Act gives SH time and information to make an informed decision of whether they should tender their shares or abstain. 
· However, the Act cannot make SH act in concert, or to be cooperative among them. Add to this scenario the fact that SH pool is big and disperse and you end up with the prisoner dilemma.

                                                        ---------------------------

Ominicare (big) wants to buy $30 p/s; NeighborCare smaller

BJR: best interest of the company: includes other constituencies, like SH. 

Target: paint the picture in the best possible way: unsolicited (better term than hostile!) they didn’t ask us to make the proposal. 

Don’t want to use “Hostile”

Conditionality: 

- Financing: offering cash people want to know that you have the money. 

- Regulatory Approvals: Antitrust. 

- Shares. Do they have enough shares: greater authorization: still requires SH meeting. 

Omnicare Documents: 

· The Documents comprise a series of letters that were sent by Omnicare’s CEO to NeighborCare’s CEO; press releases made by these companies; news. 

· The first letter sent by Omnicare is considered a “Bear hug” letter. (March 30, 2004: ) 

· Unsolicited letter from a prospective buyer to a target company's management. (In our case it is directed to Neighbor Care’s CEO: puts direct pressure on him either to consider it and discuss it with the Board of Directors [BOD] or disregard it and have fiduciary duties triggered)

· Intended to pressure target management by triggering their fiduciary duties

· Letter can invite negotiations or make a detailed proposal

· May or may not be publicly disclosed by bidder:

· If public, first step in a hostile takeover

· If private, target can make it public for tactical reasons

· First paragraph (¶): nice greeting words. Mentions the proposal to combine both companies. 

· Second ¶: discloses Omnicare intentions with regards to the consideration involved in the deal: in this case: combination cash and stock. The price is a premium over the closing market price. Last sentence open the dialogue between two companies: “open to discuss the form of the consideration or any other matter relating to a proposed combination”

· Third ¶: refers to previous conversations ( history around the negotiation that is taking place. Mentions that it would be a good opportunity for Neighbor care SH to realize a substantial return on their investment. 

· Fourth ¶: obligatory: wooing the other CEO with compliments about his accomploshments. 

· Fifth ¶: why. Good for both companies. Both would be realizing substantial benefits. 

· Sixth ¶: Emphasizing seriousness of the letter: commitment to the proposal. Mentions that have already engaged outside professionals and that regulatory approval are feasible. 

· Seventh ¶: Confidentiality. Proposal subject to further due diligence. 

· Response Letter from NeighborCare [NC] (April 20, 2004)

· Strong letter: rejecting the proposal.

· Mentions that the BOD has reviewed it.

· A: BOD unanimous in thinking that it is Opportunistic and not in the best interest of NC SH.  

· BOD confident in management and new plan after spin-off. 

· Last ¶: kind of threat: counterproductive for both companies. 

· Omnicare Goes Public: press release informing the public of its letter that was sent to NC. 

· ¶ 2: mentions that they are making a 70% premium cash offer to Sh. Cash deals are well received given that they provide for certainty and are seen as strong dependable offers. 

· Second Letter sent by O 

· Disappointed that the BOD rejected the offer. For this reason they are going public with the offer. Stresses their willingness to discuss consideration or any other related issue. 

· Mentions that they have obtained commitment from different banks (financial) and that there are no further actions at the corporate level to be taken. Open for discussion. 

· Intention to work on an agreed transaction, no intention of being hostile. 

· Another Press Release

· NC confirms the reception of the letter. Offer is similar to one already considered by the BOD. 

· Will review this one, consistently with their fiduciary duties. Mentions rhe engagement of financial and legal advisors on the part of NC to assist the BOD.

·  Another Press Release from NC

· NC rejects unsolicited proposal from O

· “blatantly opportunistic” Confidence in their corporate plan and managers. Just 5 months after the spin-off: confident this will bring benefits. O trying to deprive their SH of the upside their plan will provide them with. 

· Another Press Release from O

· Insist that they are disappointed.

· Want to work a friendly deal. 

· O announces intent to commence Tender Offer [T.O] to acquire NC

· NC responds with a press release: will review (fiduciary duty) (June 14,2004)

· Urges SH not to tender before the BOD has made a recommendation

· Finally rejects it: inadequate from a financial point of view. (Opinion from their financial advisors says so: Goldman Sachs); uncertain: conditioned as to financing and regulatory matters; BOD intents to protect the best interest of the co and its constituents: SH, e, customers, and communities in which it does business. 

· O raises its cash offer to $32. Urges them to negotiate with them. HSR Antitrust Improvements Act 1976: waiting period has expired. 

· Hart-Scott-Rodino Antitrust Improvements Act of 1976
· The Act provides that before certain mergers, tender offers or other acquisition transactions can close, both parties must file a "Notification and Report Form" with the Federal Trade Commission and the Assistant Attorney General in charge of the Antitrust Division of the Department of Justice. The filing describes the proposed transaction and the parties to it. Upon the filing, a 30-day waiting period (15-days for all-cash tender offers) then ensues during which time those regulatory agencies may request further information in order to help them assess whether the proposed transaction violates the antitrust laws of the United States. It is unlawful to close the transaction during the waiting period. Although the waiting period is generally 30 days (again, 15 days if the transaction is an all cash tender offer), the regulators may request additional time to review additional information and the filing parties may request that the waiting period for a particular transaction be terminated early ("early termination").

· Another Press Release: NC rejects O revised offer

· Not prove NC SH value they deserve

· Stock traded above revised offer

· O able to pay a better price

· Urge SH not to tender

· Joint Public Statement: negotiations are ongoing. July 5, 2005. 

· 34,75 cash offer of all outstanding shares. 

· July 7, 2005: signed merger agreement. Cash deal: $34,75

· Opinion of O financial advisor. 

· NC BOD accepted the merger agreement, consider it fair and in the best interest of NC. 

                                                  ------------------------------
Defenses:

1. Action by written consent: Charter: weakness that can be exploited. Act outside the annual meeting. 

2. SH can ask for Special Meeting. (Del don’t, so if charter silent they don t have this right)

3. Staggered board

4. Supermajority voting provisions

5. Price provisions

                                                      Poison Pills
“is a term referring to any strategy, generally in business or politics, to increase the likelihood of negative results over positive ones for a party that attempts any kind of takeover”

· Other anti-takeover protections

· limitations on the ability to call special meetings or take action by written consent. 

· Supermajority vote requirements to approve mergers. 

· Supermajority vote requirements to remove directors. 

· The target adds to its charter a provision which gives the current shareholders the right to sell their shares to the acquirer at an increased price (usually 100% above recent average share price), if the acquirer's share of the company reaches a critical limit (usually one third). This kind of poison pill cannot stop a determined acquirer, but ensures a high price for the company. 

· The target takes on large debts in an effort to make the debt load too high to be attractive—the acquirer would eventually have to pay the debts. 

· The company buys a number of smaller companies using a stock swap, diluting the value of the target's stock. 

· The target grants its employees stock options that immediately vest if the company is taken over. This is intended to give employees an incentive to continue working for the target company at least until a merger is completed instead of looking for a new job as soon as takeover discussions begin. However, with the release of the "golden handcuffs", many discontented employees may quit immediately after they've cashed in their stock options. This poison pill may create an exodus of talented employees. In many high-tech businesses, attrition of talented human resources often means an empty shell is left behind for the new owner. 

·  Peoplesoft guaranteed its customers in June 2003 that if it were acquired within two years, presumably by its rival Oracle Corporation, and product support were reduced within four years, its customers would receive a refund of between two and five times the fees they had paid for their Peoplesoft software licenses. The hypothetical cost to Oracle was valued at as much as US$1.5 billion. Peoplesoft allowed the guarantee to expire in April 2004. If PeopleSoft had not prepared itself by adopting effective takeover defenses, it is unclear if Oracle would have significantly raised its original bid of $16 per share. The increased bid provided an additional $4.1 billion for PeopleSoft's shareholders.

Dead hand pill (  legal in Georgia: rights plan, BOD put in only removed by the D that put it in. Most jurisdictions don’t like this. 

Slow hand pill (elect BOD 90 days before new BOD can remove the pill.

Rights Plan: 

· The target company issues rights to existing shareholders to acquire a large number of new securities, usually common stock or preferred stock. 
· The new rights typically allow holders (other than a bidder) to convert the right into a large number of common shares if anyone acquires more than a set amount of the target's stock (typically 15%). 
· This dilutes the percentage of the target owned by the bidder, and makes it more expensive to acquire control of the target. 
· This form of poison pill is sometimes called a shareholder rights plan because it provides shareholders (other than the bidder) with rights to buy more stock in the event of a control acquisition
Stock dividend declared on the shares: every shares has a right issue (right to acquire stock) trades together with the common stock. No value unless and until somebody launches a bid. 

. Pill w spill over provision: target SH are allowed to by shares in the acquiring company stock. Right to buy the acquiror stock at half value. Diluting value of the acquirer stock. Contractual mechanisms

. Flip in: triggering threshold (s 203 15% can be reduced to 10%) SH or group exceed the threshold: rights become triggered, except for the rights held by the person that triggered this. 

Exchange feature: get stock in exchange for their right. 

100….15% triggered

now 180

Acquisition between 30-50%: get above 50% it may be advantageous: it may not be diluted. 
Combination pill+ staggered vote=USE the pill to limit the umber os SSH that they can acquire. 
Class X       
                                Takeover Defenses (T.O)
Tab 52

· Pennsylvania Corporation

· BOD have more discretion (SH less rights)

· Constituency Statute PBCL §1715: consider interest of other constituencies (DEL: corporation: duties owed to the SH; Id threat to a SH interest to take defensive actions) effects action upon any or all groups affected by it including SH, workers, etc

· Based on non-sh factor: need Sh approval: 

· Ex case spin off sale of patient care housing: BOD chose lower bid because thought better preserve housing, better for patients. Had to reopen bidding to consider the higher bid because SH did not approve it.

· Concentrate ownership: bid to SH, bid to a small group. 

· Highline Capital Management: largest SH is represented in the BOD. 

· If you can appeal to this Director: chance to split the BOD

· Hedge Fund manager: not emotional to the company: good offer, will sell

· OTHER HAND: not want to sell, harder!

· Staggered Board: long fight

· Vulnerability: remove the entire BOD on a vote of 80%

· DEL: staggered board: D can only be removed for cause

Provisions 

· on the by-laws: amended by SH

· Amend a charter-cert of incorporation: amended BOD recommends the amendment and then SH approve it.

Annual Meeting

Special Meeting: 30% SH request it. Request to remove the pill: 80% should vote. (of all SH)

Omnicare never tried to do this? 

Advance Notice Provisions: nominations by Sh for D, al least 90 days prior. 

Takeover Defense

1. Company protected by Pill: first ring of defense: not possible to close an offer made directly SH without approval of BOD

2. Flaw: always be removed by BOD( protect the pill: Staggered BOD

3. Delaware statute: D removed only for cause; or by laws special meetings only called by BOD; or SH cannot act in a written consent, must act in a meeting.

4. Picket fence: protect your provisions. To change any of these provisions 75% votes (supermajority vote of SH)\

A. Bear Hug Approach: not even try to go through all these defenses, go public allow SH to put the pressure

B. Sue, arguing that it was illegal for the BOD to invoke these defenses. To have it, to maintain it at the critical moment. 

Acquire more 15% of target com and then wanted to cause a merger of target w raider( all target company SH right to buy raider stock at ½ price?

Business combination Provisions

· Came into being when the legality of the poison pill was not certain!
· Simultaneously with Congress’ adoption of the Williams Act, the states began adopting what are now known as first generation state takeover laws.[1] Like the Williams Act, the first generation state laws were mainly disclosure statutes. Unlike the Williams Act, the first generation statutes also imposed certain procedural and substantive requirements creating substantial obstacles for takeover bidders.
· Justice White’s MITE opinion left open a narrow window of opportunity for states to regulate takeovers: the internal affairs doctrine, pursuant to which the state of incorporation’s law governs questions of corporate governance. The second generation of state takeover statutes was carefully crafted to fit within that loophole by being, for the most part, cautiously tailored to avoid direct regulation of tender offers. Instead, the second generation statutes addressed issues purporting to fall within the sphere of corporate governance concerns traditionally subject to state law. In the years between 1983 and 1987, many of these statutes were challenged and almost uniformly were struck down by the lower courts as unconstitutional. That trend was reversed following the Supreme Court’s decision in CTS Corp. v. Dynamics Corp.
· In CTS Corp. v. Dynamics Corp.,[8] the Supreme Court upheld an Indiana control share acquisition statute. Justice Powell’s majority opinion began by noting that the MITE plurality’s preemption analysis was not binding on the Court, but he declined to explicitly overrule it. Instead, Powell claimed that the Indiana Act passed muster even under White’s interpretation of the Williams Act’s purposes. It is perhaps instructive, however, that Justice White was the lone dissenter from Powell’s preemption holding.

· In fact, CTS’ preemption analysis differed from MITE’s in at least two key respects. Where Justice White emphasized Congress’ neutrality policy, Justice Powell emphasized Congress’ desire to protect shareholders.[9] Where Justice White would preempt any state statute favoring management, Justice Powell upheld the Indiana Act even though he recognized that it would deter some takeover bids. Justice Powell did so because he believed that, despite the Indiana statute’s deterrent effect,[10] Justice Powell believed that it protected shareholders by permitting them collectively to evaluate an offer’s fairness. He laid particular emphasis on a bidder’s ability to coerce shareholders into tendering, such as by making a two-tier tender offer. By allowing shareholders collectively to reject such offers, the Indiana statute defuses their coercive effect. That the statute also deters takeovers and thereby protects incumbent managers is merely incidental to its primary function of protecting shareholders. The Indiana act therefore did not conflict with the Williams Act; to the contrary, Justice Powell concluded that it furthered Congress’ goal of protecting shareholders

· Unlike the older business combination statutes, the Delaware statute does not impose either a supermajority approval or a fair price requirement in connection with business combinations after the freeze period expires. Thus, once the three-year period expires, the interested stockholder may complete a second-step business combination on whatever terms and conditions would be lawful under applicable corporate and securities law provisions. In addition, the three-year freeze period is waived if any of four conditions are satisfied: (1) prior to the date on which the bidder crosses the 15% threshold, the business combination or the triggering acquisition is approved by the target’s board of directors; (2) the bidder, in a single transaction, goes from a stock ownership level of less than 15% to more than 85% of the target’s voting stock (not counting shares owned by inside directors or by employee stock plans in which the employees do not have the right to determine confidentially whether shares held by the plan will be tendered); (3) during the three year freeze period, the transaction is approved by the board of directors and by two-thirds of the outstanding shares not owned by the bidder; or (4) the target’s board of directors approves a white knight transaction. Section 203(b) also sets forth various other conditions under which the statute will not apply, most prominently an opt-out provision pursuant to which a corporation may exempt itself from the statute through appropriate charter or bylaw provisions
Interested Person: can’t cause a merger between itself and target for some period of time. (Poison Pills does more and better)

· Variations of this

· Some states: cant cause a merger for 3-5 years

· Del cant cause it for 3 years unless you get a supermajority vote of unaffiliated SH. 

·  Del if you get more than 85% in your Tender Offer then you are free of §203. 

[Household v Moran]
1985: upheld the legality of the poison pill. 

Adopted plan in a precautionary way. 

Business Combinations? Powerful? 

Control SH acquisition statute

Topping Deal

Someone offers more money more value!

BOD dealing with unsolicited bid


BJR Business Judgment Rule

· presumption Directors acted in good faith, best interest of the corporations

· if you ask in good faith….court will not second guess your business judgment. 

· [Erinson v Lewis] 1984  lay down 2 pples fiduciary duty: 

· 1. – Duty of care: act on an informed basis, ask q get answers. Reasonable person standard: objective test. Ability to rely on experts. 

· Directors that have an expertise are not held to that standard. Investment banker on BOD of a company: held to a higher standard: fairness opinion was crap…unusual case. 

· 2.- Duty of Loyalty. No conflict. My interest different from a SH. 

· Del §102 b 7: exculpated and indemnified for breaches of duty of care. Not for breaches of loyalty. 

[Smith v Van Gorkem]

VanGorkem CEO( sell the company for $50 a share, does not get investment bankers, not tell other D what he is doing. 

Agree with deal, BOD approves in 3 days. Get 1M shares at mkt price. 

5 inside D, 5 outside.

· D grossly negligent. Uninformed as to the intrinsic value of the company. 

1. Gross Negligence: standard for breach of duty of care. 

2. Investment Banking industry boost! ( Fairness Opinion

[Technicolor]

Duty of loyalty: actual person test: q is: was that person affected by his or her other interest in making the decision. 

1985: enhanced scrutiny of certain decisions in a takeover context: 

[Unocal] 

· Mesa, vehicle for a raider, 13% stake in Unocal. Launched a structurally coercive bid. 54$ cash TO to acquire 37% of the company: over 50%, then back end merger and pay 54$ form of securities which were not worth that much. 

· U financial adviser: launched an exchange offer to repurchase 49% of their own stock, in exchange of debt worth 72$. 

· Court is examining Unocal’s response: repurchase stock. 
· In Unocal, the Court held that a board of directors may only try to prevent a take-over where it can be shown that there was a threat to corporate policy and the defensive measure adopted was proportional and reasonable given the nature of the threat
· BOD acting in its own duty: enhanced scrutiny. 

A. Threat!!!

B. Response: reasonable to the threat posed….

[Unitrin] 
· board of directors' ability to use defensive measures, such as poison pills or buybacks, to prevent a hostile takeover. The case demonstrates an approach to corporate governance that favors the primacy of the board of directors over the will of the shareholders.
· The Supreme Court found that the lower court erred in applying the Unocal standard. 
· The court must first determine whether the defensive measure is draconian in that it has the effect of precluding or coercing shareholders choice. 
· Only after that determination should the inquiry shift to whether the measure is within the range of reasonableness in response to the perceived threat.
· we think the company is worth more (substantively coercive) justify the taking of TO defenses. 

                                                                                                                                             Class XI

[Revlon]

· T.O: not yet established himself as the most respectable. 

· Pantri-Pride

· Perlman threatens a junk bond..

· Revlon adopts a number of defenses

Repurchases shares in exchange for debt and preferred stock

Perlman boosts to 56…R no!

Loch ups: 25M break up fee, crown jewel: Forceman unable to buy all of Revlon, lo buy 2 divisions 100M below fair market value. 

BOD: fiduciary duties-( 

Early part of the deal fine: keep the company. To buy best deal to SH. Crown jewel was not the best deal. 

Delaware: BOD means a duty to the SH. 

Page 8: focused in the break up idea: anti sh point of view? 

Level playing field rule: certain circumstances: selling company for cash have to treat everybody;s money alike…can’t play favorites. 

· Pennsylvania, expressly rejected Revlon. 

· Highest price? Or treat everyone fairly?

· Auction: highest price!

· Use of lock ups, poison pills: page 9: use this incentives to bring people into the fight, not to end the process. 

· Page 10: objectively higher than panti pride: Revlon ended the auction for little improvement in the final bid. 

[Unocal] protective of D, threat: ID (structural-substantively) justifies TO defense measures. 

[Revlon] can’t do anything at all! For sal,e open the auction

when are you in Revlon mode?

[Time & Warner]

set up different: T Inc. spent years of consideration and analysis of its culture, business, etc and decides that the best think is to merge with Warner. 

· Stock for stock deal: created no new debt on the combined company

· Preservation of Time Inc special culture in the agreement

· Other than W SH would end up owning 62%...looked like a merger of equal, or that T were the acquirer. 

· Paramount studios and bids 175$ a share: enormous price

· Time Inc.: worried about: Sh would prefer the paramount offer over the Warner offer and would not get the approval: decide to acquire Warner: they are paying cash: (no SH vote!) how do they get the cash: issue bonds

· From No debt deal to a passively levering deal: 7 to 10 B dollars of debt: gets rid of SH vote. 

· Paramount to 200$: time rejects it as inadequate. Threat to time survival and culture

· Page 6: good the time process was: outside directors met without management: financial advisors…often BOD met…unconflicted financial advisers and the like

· Chancellor Allen: under what circumstances must a BOD abandon an in place program to provide SH

· Time Times board developed a strategic plan, come under a fiduciary duty..abandon it…give the decision to SH. 

· Supreme Court: had time put itself up for sale? Times actions did not mean…or made a sale inevitable…corporate transaction simply because they might imply that…up for sale…

· Merger with Warner ultimate combination strategic planning: 

· TO defenses: idea to insulate them and allow for long term planning: if they ruled against Times( any conversation for merger would put yourself in Revlon situation: too much power to SH…giving corporations leeway for long term planning!

· Based rulling on different pples:

· Chancellor: Times had not put itself up for sale because the merger did not amount to a change of control of Time. “change of control” page 9: before the M agreement was signed, control of T existed in a fluid unnaffiliated of Sh in market..no one controlled T…after the proposed merger: that would still be true: combined entity would have no large stockholder…opportunity to get premium had not passed. 

· SC: page 9: 2 situations 1) corporation initiates activing bidding or auction, 2) abandon a long term strategy also involving the break up of the company. We are in [Unocal]

· ID a threat: substantive coercion: real. Times SH might elect to tendering Paramount in ignorance of the strategic benefit which a business combination with Warner might produce. BOD knows better! Response: reasonable and proportionate. 

· Deliberate Strategy does that keep you out of Revlon mode? [Paramount v QVC]

· What if you have no strategy but you doing stock for stock where the opportunity for control premium would continue even after the deal closes. [Society for Savings]
· [Paramount v QVC]

Viacom 85% class A and , 79% class B

part cash part stock deal: 100M break up fee. Stock option lock up, somebody comes along offering more for paramount and was successful, X would get shares of Paramount

· QVC: competing bid to buy paramount also cash-stock

· P refuses to meet, complains about conditionality…don’t believe can raise cash option of their offer, and stock part will not be worth as much…as Viacom! 
· Doesn’t do anything to see if they can remove those conditions. 

· Court: WVC better deal from Viacom: court disappointed that Paramount did not take the opportunity to do this. 

Duty to negotiate with QVC, duty to not give enormous lock ups to Viacom (competitive advantage in the bidding) Revlon mode! Focus on SH value!

Court: 

P” out merger is part of long term strategy: cable company: great assets: putting them together, synergy…planning this for a while…just like Time! Leave us alone!

Long term strategy irrelevant once you have a sale of control: You are in Revlon! 

Supreme Court: reaches back to chancellor Allen opinion: - Control! Control not vested in a single entity: market, QVC after the deal singlehandedly elect Directors, cause break up, merge it, cash out public stockholders, amend certificate of incorporation, alter materially nature of the corporation( even if BOD had a vision: vision can be altered unilaterally: page 12: assets belonging to the public is being sold and may never be available again. 

· What is a control premium: 

· power to decide how the assets will be used. 

· Compensation giving up voting power, and interest in the success of the corporation. 

· Going to be again in the future: Time warner yes! Here, Sandra Redstone would control: you are in Revlon!!!

· P: dd not run a auction, not break up company….AND

· Generally speaking…mentioned 2 but there were others: P had unintentionally initiated auction…Revlon under 3 circumstances: 3) change of control…in this sense

Hostile bidder alone: without any action on the part of the target, does not create Revlon duties: not the consequence of BOD action…resist..

[Society for Savings]

sale! Consideration stick no cash

No Revlon duties: P stick to pple Chancellor Alla in Time Inc

Acquiring control of it: hard to see how there was no preservation of strategy, getting premium!

Court: is the opportunity for control premium passing? Stock for stock not deal, cash deals Revlon…+ acquirer is controlled or not!

MacMillan ( What does it mean to have control? Practically have control: Sandra readstone had 100%, what if 49% stake..not control because the acquire agreed to limitations on its power…appoint majority of BOD, increase its stake in the company…NO CONTROL…

33% found to have control...as a practical matter, no limitations…enough ability to work with others to assert control…

How result oriented the Del court appear to be?

· If court likes BOD, win, if not! 

· Van Gorkem-(loose, Unical, wins, Revlon….bad BOD 

[Blasius]

proposing increase size from 7 to 15: appoit 8 new directors. Majority. 

Atlas BOD: appointed 2 additional members…9 seats..even if BOD got expanded, old director accounted for 9…

Chancellor Allen: violation duty of loyalty: only interfere with the SH franchiseif you had a compelling justification. 

:ok under limited circumstances…best interest stockholders…turn it down…

what kind of process to satisfy Revlon obligations?

Treat people differently? Within the process

What kind of incentives? Games to get higher bid…

Get best price reasonably available…not perfect…not highest…

Stock 30, offer 40…investment banker tells you discounted cash flow…theoretically 50…NO! obligation best reasonably available…

Well structured process..
                                                                                                 Class XII

                                     Deal Protection
Steal the Deal: somebody else. 

Deals signed: BOD represents them (agents) but still SH approval needed. 

Private Deal: there is a seller: gets the $. Seller owns the assets has the ability to commit to that sale. 

Public Deal: sold gets to SH and no one left. 

Only public deal:

Fiduciary out: higher price: able and legal obligation to accept that higher price. 

Crown Jewel.  Get the refinery at book value: (requiring SH vote: sale all substantially all assets 95%) First buyer can take the most valuable piece for themselves. 

· Not allowed: court. Crown jewel asset lock-up. Bear Stern( building.

Hard to find buyer: offer some certainty to put the best price on the table. 

Deal Protection

Judge Leo Strine: prevent seller from playing footsie with other bidders. 

· Have right to enter merger agreement and recommend the SH. 

· Balance expectations committed buyer and rights of SH. 

· Not only about money: deals are strategic: deal not tangible. 

· Bear hug letter: go public mark their company up by putting them in play. Took 3 years, wooing. 

· SH right to decide for themselves:

1. No Shop Covenant: don’t go around

2. Break up fee: termination fee. Someone tops their deal, sort of compensation for having lost the deal. Not just out of pocket expenses. Limit: 3%

3. Information and Match rights: first bidder gets to lay out the rules of engagement: public( filed with SEC: roadmap. Court said it was permissible. 

      Who the other bidder is? What are the conditions. 

· Match Right: first in line: match any other bid that is made. Very powerful. 

4. Lock up agreement. Omnicare. Agreement with SH that agree to vote in favor of the deal. 

5. 19,9% stock option on the target company. NYSE rule: issuing 20% of your stock: SH vote. [QVC] max amount break up fee, includes the value other consideration when you exercise an option. No purpose to have this option: get your break up fee, max amount in economic value. Pooling of interest accounting. 

Crown Jewel: less than fair value

Oracle ..People Soft: want customer base: shut down everything. Customers Assurance Right: if we get taken over and they stop selling our software: the have to buy it. That is a poison pill: Courts did not have to make a decision: acceptable or not. This is protecting our company against a risk. 

T.O: How the courts will look at takeover defense Unical

BJR: good faith, thoughtfully: court is not going to second guess them. ]Certain situation heightened standard: TO: responsible defenses. BOD risk conflict of interest: trying to protect their own jobs as directors. 1) is there a threat, 2) reasonable response (not coercive, not preclusive)

Entire Fairness: conflict of interest. Fair process and fair price. Difficult standard to meet. 

“No shop”

· no loopholes

· if they come unsolicited, ok right to talk…limits…

· cannot go out to look for it!

· De case law: no provision that you won’t talk to another potential bidder. [Ace Capry] cannot contract away; BOD duty to inform itself which is the highest price available for the company. 

· Standstill: wont make a bid for a company: auctons in the confidentiality agreement: you cannot turn around and do a TO. 

“Go Shop”

· Opposite

· Signed this agreement ( go find a better price. 

· Allows the buyer

· Don’t have an auction, speed it up. 

· First buyer the most difficult : overlaps, aggressive: difficult as an antitrust matter: signed deal private equity buyer: in the hope that would bring them to the party. 

· Rights of BOD to get a better deal: right to get a better deal, [Revlon] translates into an obligation to actually pursue the obligation. 

· Best price reasonably available: no single blue print: up to the BOD classic, negotiate sign up with them, afterwards you have this provision, termination fee not preclusive, fiduciary out. Window Shop Period. 

· Auction in advance: public: announces up for sale: exploring strategic alternatives: engaged Morgan Stanley… unsettling for people, customers…etc Private: bankers will do it. Market share. 

· [Netsmart] Strine: rare example: judge find BOD breached Revlon duties: favored LBO private equity fund. Micro cap: 120M. 

· Del law has not changed: no single blue print. 

· Revlon-Deal Protection: lock up to some degree not go over the top. 

“Fiduciary Out”

· Right provide info, engage in negotiations: kind of a fiduciary out: are allowed to do them under this provision if your fiduciary duties require you to give info to bidders. We may be willing to pay a higher price. 

Termination Fee

· 3-4% Fully Shop Deal: closer to 4%, has not been shopped at all, closer to the 2%: should not be preclusive. 

· Recommendation: BOD change of recommendation. Owe us the break-up fee; or only if SH turn it down; or unless someone buys the company in a certain time frame. 

· Table: cause of termination, reason, §, effect, party: 

· Limit on the Sh franchise: expenses payable. But it may be too much. No case law on this point. 

“Voting Agreements”  Lock-up

· Big SH agreeing to support the deal. Psychological element to it. 

· Most of them: are not real lock-ups. Subject to the BOD fiduciary out. 

· T.O; to vote for a merger. 

· Got a controlling shareholding. Approve a Merger: 50% (some states 2/3, or other) Can you lock them up: in some cases yes. 

· Cannot use force vote provision + voting agreement. 

· [Omnicare]
· NCS: going bankrupt

· Omincare: buy you in bankruptcy. §363 sale

· Genesis. Pay something for the equity holders. 

· 51% SH lock up the deal: force vote + voting agreement. Assume this was fine. 

· Ppal: SH have to make decision for themselves. Here you have that! by voting power (different types A-B)

· Supreme Court: Cannot do that. Unfair to have complete lock-up. 

· Dissent: better argument. No hindsight. Good faith of BOD and SH vote. 

· Upset everything they thought they knew about lock ups. SH had the power. 

· Pay for certainty, take prices down.

· Written consent: AT &T: controlling SH signed the consent: action by written consent. 

· [Optima v Steel] could still act by written consent. 

Buy whole company: 80% Sh do it in one shot. Protections to squeeze out. Conflict of interest transaction. Own control, and buy the rest of it. 
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