Juvenile Justice Outline
Origins/History
· originally no separate system, just infancy (conclusive at 7, rebuttable presumption through 13)

· IL’s Act comes from a Progressive belief in rehabilitation and less culpable, parens patriae, environmental theories of juvenile deviance

· IL Act utilizes unpaid probation officers to investigate, appointing someone on child’s behalf, no jail for under 12

· Revised for wards of state up to 21, age differential for jurisdiction of males v. females

· Mack:  A move away from reformatory not good enough (a school for crime), need real school and family life, not prison disguised as school ( a probation focused system
· Not seen as punishment, child has a right to be controlled (but also implies no liberty rights)

· Ainsworth – advocates abolishing juvenile courts, says that adolescence (like childhood, but more so) is social construct
· This bad because no distinction between criminal and noncriminal behavior that was seen as deviant for the age (aka smoking, sexual activity); all justify states use of parens patriae power ( “an unprecedented expansion of state social control over adolescents”
· Zimring: revisionist view: real purpose of juvenile court was not to reform (interventionist theory), but to divert (diversion theory) children from destructive punishments of criminal justice system

· or rather these were two purposes, but diversion was more important

· if intervention really the theory, then Winship would really have to say that “It is better that ten kids who need help do not get help than one kid who does not need help is erroneously assisted.”
· Commonwealth v. Fisher (PA 1905) upholds juvenile court’s authority to commit juvenile without criminal procedural safeguards

· yes no due process, but this not a new court, just a new designation for the fact that these things have always been done without these procedural safeguards for criminal trials ( simply not punished (instead saved!), so not entitled to these rights
· theory of parens patriae - child “has a right ‘not to liberty but to custody’”
· In re Gault (US 1967) - Juvenile court records not really being kept secret, and this can still be done within confines of due process

· Recent studies found that fairness, impartiality and orderliness will impress youths therapeutically than the benevolent judge in an informal setting

· The reality is liberty is taken away when sent to institution for years, requires due process
· requires “fundamentally fair” procedural safeguards during adjudicatory hearing determining delinquency
· Jacob’s thinks that legalization of Juvenile Court through Gault attacks interventionist rationale more than the diversion rationale
· Kent v. US (US 1966) requires due process in judicial waiver hearings in juvenile court

· In re Winship (US) ( proof of delinquency must be established beyond a reasonable doubt

· McKeiver v. Pennsylvania (US) ( jury trial not required, not all criminal procedural rules required, accurate factfinding required but this does not require a jury
· Juvenile Justice and Delinquency Prevention Act of 1974 Congress requires deinstitutionalization of status offenders and non-offenders (must be charged a delinquent), does this through limiting formula funding for those who do not comply
· Early 1990s – response to a “violent juvenile crime epidemic”
· States lower maximum age to send more kids to adult court (instead of affording a waiver process)
· Mandatory minimums
· A lesser concern for keeping records confidential

Juvenile Crime and Victimization
· Delinquency:  Since legislative grace, ages vary but top out at 17 years old, though a juvenile sentence can extend longer (in some states up to age 25)

· Status Offenses – also jurisdiction here: truancy, incorrigibility, run-away, comsumption of alcohol, tobacco, curfew, etc.

· Dependency, Neglect, and Abuse – self-explanatory, dependency means no fault of caretaker

· Synder 1999: Vast majority of states oldest age for delinquency is through 17, in CT, NY, and NC it is age 15

· Juvenile arrest rate was constant through 70’s and 80’s, increased from 1989-1994, drops back down but still higher in 1997 then in 1988 (aka superpredators was a myth)
· Ditto percentage of violent crimes committed by juveniles

· Females, once 12%, now make up 20% of juvenile crime rate in 1997

· 2002 juvenile violent crime index down again, 47% drop from 1994, as low as 1980

· from peak, juvenile arrest rate has decreased 72%

· female aggravated assault rates, however, have not dropped

· overall aggravated assault has dropped, but not to 1980s levels

· unlike other crime, child neglect and abuse is still on rise

· Census: risk factors: poverty, welfare dependence, absent parents, one-parent families, unwed mothers, and parents who did not graduate from high school ( 50% of kids have at least one of these factors

· And these factors have racial disparity factors
· 2.3 million arrests, 17% of all arrests (defined as under 18)

· violent crime index arrests has been reduced 3X (29%) more than adult (10%)

· Property crimes were lowest in three decades

· 18% handled by police, 73% were referred to juvenile court, and 7% referred directly to criminal court

· handled by police means that warned and handed over to guardians
Age
· What justifies treating adolescents less severely than adults?

· Most youths know right from wrong by age 14, so why extend juvenile justice through 16-18?  How does blameworthiness connect with the juvenile justice system [my answer, a different mix of the purposes of criminal law]
· Whether blameworthiness is required to process through system depends on what the system is (is it truly rehabilitative?)
· since juvenile courts are statutory entities, states can define the age and criminal conduct that qualifies
· Infancy Defense? In re Tyvonne J. (Conn. 1989) (8 year old shoots friend with pistol, didn’t think it was real) – court rejects infancy defense, using the parens patriae/rehabilitation (not punishment) argument
· “Purpose of the comprehensive statutory treatment of ‘juvenile delinquents’ is clinical and rehabilitative, rather than retributive or punitive.” = a system-wide displacement of the common law
· (1) not a criminal proceeding, (2) infancy defense would unnecessarily interfere with state’s legitimate efforts to rehabilitate
· blameworthiness not required
· In re Gladys R. (Cal. 1970) (minority view)– opposite, won’t presume Welfare Code implicitly repealed infancy defense in the penal code ( thus this child could only be found incorrigible, not delinquent
· Burke dissent: these proceedings for child’s benefit, younger child who did something like this needs more help (and not everything will come under §600 or §601)
· Again this is only a presumption

· Is a second diversion required for the very young:  Bulger murder: 10 year old who murders

· States who retain infancy defense do so based upon specific legislation adopting the defense (WA) or judicial determination that true purpose of juvenile courts is not rehabilitation, but punishment (MD)

· academics argue should be defense of infancy, that not a big enough distinction between rehabilitative treatment and punishment to justify denial of defense
· State v. J.P.S. (WA 1998), legal standard for rebutting the statutory presumption of incapacity is whether ∆ at time committed offense understood wrongfulness of act

· look to (1) nature of crime, (2) child’s age and maturity, (3) whether child showed desire for secrecy, (4) whether child admonished victim not to tell, (5) prior similar conduct, (6) any consequences attached to conduct, (7) acknowledgement that behavior was wrong and could lead to detention

· State v. Mitchell (Minn. 1998) cruel and unusual analysis, Legislature should have chosen a middle ground, but didn’t, once certified as adult, mandatory life sentence is constitutional
· Scott and Steinberg - Development psychology (brain still maturing) shows differences between adults and adolescents that are important to criminal culpability

· Teens are less competent decisionmakers, immature judgment

· Deficient capacity for autonomous choice, self-management, risk perception, and calculation of future consequences

· Personality and character in flux, leading to exploration and experimentation

· Which is why most youth violators do not become adult criminals

· More susceptible to exogenous pressures

· Really diminished capacity, still culpable, but less culpable than adults

Competency and Insanity
Insanity Defense
· Vs. infancy? Well ∆ would have to prove, and far less broad

· Jacobs thinks insanity defense must apply because can never have the mens rea ( cannot make the entire penal code strict liability for juveniles

· Commonwealth v. Chatman (VA 2000) H: juvenile does not have right to insanity defense in such proceedings under Due Process Clause of 14th Amendment or by VA statute
· No Constitutional requirement to grant an insanity defense (Medina, Court leaves this to the states, and no statutory right herein granted)
· Statute instead considered as factor for disposition
· Koontz dissent: Majority is limiting its decision to those under 14, because 14 and over could be adjudicated as an adult (and then assert insanity defense)

· Insanity defense statute applies to “any case” where person charged with “a crime”,  has no age limitations
· ∆ counsel didn’t argue the state constitutional question!!!  Success in next case on this ground
· LA in In the Interest of Causey (LA 1978) concluded that right to insanity defense is fundamental -- Because to be criminally responsible, must have intent (appropriate mens rea)

· Some states say no right to insanity defense, but limits dispositions: In re H.C. (NJ Juv. & Dom. Rel. 1969) ( no insanity defense, but if insane by M’Naghten rule, there can be no penal sanctions (no prison, no reformatory) ( in this case residential facility essential

· NJ legislature overturned court by granting a statutory right to insanity defense, but other states have endorsed this rationale

Competency
· About half of states have statutes or case law holding that juveniles have a fundamental right not be tried while incompetent (FL, KS, GA, WA, AZ) but not OK since proceedings are rehabilitative
· Golden v. State (Ark. 2000) finds no insanity defense, but required that juvenile be competent at time of adjudication
· Argues that Gault right to counsel presumes a ∆ can communicate with his lawyer
· On insanity defense, Medima says no constitutional right, held earlier in K.M.that no statutory right

· Smith dissent: dissents on competency, juvenile always subject to some form of custody
· Cowden and McKee ( study of 144 children found only 20% under 13 and 50% of 13 year olds competent to stand trial (compared to 80-90% of adults evaluated)
· Grisso using similar study that Dursky is a functional test, should not matter whether incompetency is due to mental illness or immaturity
· In the Matter of WAF (DC app. 1990) ( before the rehabilitation can begin, there must be a factual determination on the act committed, juvenile must be competent to participate in any factual dispute ( thus competency to stand trial goes to basic accuracy of the fact finding determination (I like this)

· Tate v. State (Fla. App. 2003) (FL wrestling case, 3-4 year development delay) - Competency hearings not per se required because charged as an adult, but should have been held here:  (1) because mandatory life imprisonment, (2) under 14, (3) with know disabilities
Punishment v. Treatment
· Gault recognized that certainly a mix of the two
· In Re Eric J. (CA 1979) (equal protection claim because 4 years, would have been much lower if adult because no showing of aggravated circumstances) §726 of Welfare & Institutions Code provides that wardship pursuant to §602 cannot be in excess of the maximum term of imprisonment that could be imposed upon an adult convicted of the offense
· Despite disparity, appellant has not been denied equal protection of the laws
· Because not “similarly situated” ( (1) just a different kind of custody from that of parent’s (though still affects liberty) (2) state’s purpose is not punitive
· Smith v. State (Tex. Ct. Civ. App. 1969) (potential 6 year training school for switchblade) – agrees, no equal protection claim because a reasonable means and valid governmental objective (which here is different purpose ( Education and rehabilitation disposition to benefit the ∆ instead of retribution)
Status Offenses
· status offenses because of Progressive reformers views of childhood ( parents and school as primary socializing agency, anyone who escapes their control is literally “out of control”

· Any behavior that prohibited simply because of age, a backup to parental authority (and school, truancy)
· CA code allows authority to interfere when fail to obey reasonable parental order

· SC allows intervention to stem “incorrigibility”

· Enormous discretion for Court to decide to enforce parental rules
· Federal Juvenile Justice and Delinquency Prevention Act of 1974 – a major federalizing of policy, to get status offenders out of detention facilities
· This statute has substantially worked, percentage of status offenders in closed facilities has dropped significantly, but not erased (and still more women affected)
· 1980 amendment allowed status offenders to be sent to closed institution if violated court order to remediate the status offense
· Office of Juvenile Justice and Delinquency report in 2001 “Truancy Reduction: Keeping Students in School”
· Hundreds of thousands, but few will ever go to juvenile justice system, though increasingly the final stop for truants (26% of all truancy offenses, 85% increase between 1989 and 1999)
· Proposed criminal sanctions for parents in one county
· Root causes though seem to be family problems (drugs/abuse), economics, and then also student variables (lack of social competence, poor physical health, drug abuse)
· Snyder: Status offense cases are often referred by sources other than law enforcement (in stark contrast to delinquency cases), though law enforcement still single largest reporter
· Truancy from school personnel, ungovernability referred by parents, alcohol often by police ( some decriminalization, but all states deal with these issues through family court

· Females in 40% of status offense cases, 60% of runaways and 47% of truancy
· 1996: 14% of all status offenses result in placements outside the home, 59% probation, rest get sanctions (mostly liquor)
· states “incorrigibility” or “hurt own health and morals” laws are extremely broad
· S.S. and L.B v. State (ME 1973) challenge to adjudications for “immorality” as unconstitutionally vague under due process, and equal protection claim
· Fewer due process rights for young, because parens patriae
· Not unconstitutionally vague ( because people in the affected class of common intelligence can comprehend the normative status, even if imprecise
· BUT defines “vice and immorality” to be defined as those vices which are defined as criminal by statute (this law thus bans living in circumstances that a “manifest danger” of committing such criminal acts when an adult)

· EPC claim a non-starter, neither adult nor youth being criminally prosecuted
· Fear that reinstating all criminal protections would also result in the problems of criminal system

· Dissent: clearly unconstitutionally vague, only by the judicial fiat defining “immorality” above is this even arguable, but even then an invitation to arbitrary enforcement (what is “manifest danger” mean ( glutton as precursor to life as burglar?)
· Courts have all rejected juveniles claims that “incorrigibility” is void for vagueness or punishment as a status offense

· Children of normal understanding know they must obey their parents, In re Jackson (Wash 1972)

· E.S.G. v. State (Tex. Ct. Civ. App. 1969) (half dressed with transient male, “health and morals” provision unconstitutionally vague?) “morals” is a word “which conveys concrete impressions to the ordinary person”, broad and general for reason, and not contested that behavior was harmful to morals and possibly health
· Cadena dissent: fact that this court can’t define demonstrates that unconstitutionally vague ( if court can’t define, how can a 10-14 year old
· Qutb v. Bartlett (5th Cir. 1993) (constitutional challenge to juvenile curfew on associational, unreasonable search and seizure, equal protection, due process (fundamental liberty and vagueness), self-incrimination (must say how old) grounds)

· But safety/well-being of juveniles is a compelling governmental state interest, and this curfew is narrowly tailored (which takes care of all above that would apply even strict scrutiny)
· Nunez v. City of San Diego (9th Cir. 1997) – invalidated San Diego juvenile curfew ordinance because unduly restricted minor’s legitimate First Amendment rights (strict scrutiny) ( not narrowly tailored enough to allow these activities
· Schleifer v. City of Charlottesville (4th Cir. 1998) – upholds juvenile curfew using intermediate scrutiny
· Intermediate scrutiny because children posses some rights, but not as much as adults

· But find would survive strict scrutiny, compelling government interest in reducing juvenile crime, juvenile victims, and strengthening parental responsibility 

· Hutchins v. District of Columbia (DC Cir. 1999) upholds juvenile curfew using intermediate scrutiny - No fundamental right for juveniles to be on street at night without adult, juveniles always subject to some form of custody
· Curfews give broad discretion for pretextual stops, and Whren says as long as probable cause, will not look to officer motivation

· Rational basis? peak crime is at 3PM, busiest period is 3PM-6PM

· Bellotti v. Baird (US 1979) plurality articulates general framework for when state may give less deference to constitutional rights of minors (156)

· Allowed because of (1) vulnerability of children, (2) inability to make critical decisions, (3) parental role in parenting

· But (and Qutb doesn’t do this) must determine if significant state interest not present in the case of adults is applicable to children
Gendered administration of status offenses
· Morality often reflects individual judges’ values and prejudices
· Disproportional impact on poor, minority, and female juveniles
· Federal Juvenile Justice and Delinquency Prevention Act of 1974 requires states to begin to remove noncriminal offenders from secure and correctional facilities
· leads to more mental hospitalization of middle class white, particularly female
Youth Gangs
· here looking at substantive law responses to gangs
· Quality of Life: Broken Windows thesis (1982) of a concentration on neighborhood issues, more police deployed on foot in order to strengthen informal social-control ( emphasis on public order because one broken window is a symbol that no one cares (a turf war between order and chaos)
· Livingston argues this a reason to bring back the loitering and vagrancy laws, to stop low-level violations of social order (public intoxication, loud music, panhandling)
· Howell (1998): massive increase: in 1980 286 jurissdictions with 2000 gangs and nearly 10,000 gang members; in 1996 4800 jurisdictions with 31,000 gangs and 846,000 gang members
· Gang members commit serious and violent offenses at a rate several times higher than nongang adolescents, because norms support use of violence to settle disputes (code of honor, status)
· City of Chicago v. Morales (US 1999) (Chicago statute) – gang loitering statute is unconstitutional under Due Process Clause since unconstitutionally vague
· Person only need to be who police “reasonably believe that a street gang member” ( loitering in a public place as “remaining in any one place with no apparent purpose”

· in three years, police issue 89,000 dispersal orders, make 42,000 arrests in only 3 years, plus excuse for Whren pretexual search
· there is a freedom to loiter innocently (not majority)
· (1) void because provides no notice ( how would you know if had “no apparent purpose (not majority)
· (2) too much police discretion (this is majority holding), order to be issued by police without first inquiry into purposes (would apply to gang member loitering to catch a glimpse of Sammy Sosa)
· O’Connor: another loitering statute would be constitutional if “harmful purpose” intent requirement

· Thomas dissent: gangs terrorize the poor and vulnerable citizens
Anti-Gang Injunctions
· People ex rel Gallo v. Acuna (Cal. 1997) – civil injunction based on public nuisance of gang occupying (literally, a war zone, inc. many criminal offenses) 4 blocks is constitutional
· A civil wrong, subject to equitable power
· Street gangs have no associational rights because freedom of association does not extend to joining to deprive third parties of their lawful rights

· Not unconstitutionally vague, imply an element into the order that know hanging out with another gang member
· “indecent and offensive” hooliganism falls within statutory definition of public nuisance
· gang not engaging in constitutionally protected or even lawful goals within this territory

· OJJDP on gang: “Using the results of a 1993 national survey of law enforcement agencies, researchers estimated that the number of gangs jumped 77 percent between 1991 and 1993 to 8,625 gangs”

· “48 percent of all gang members are African-American, 43 percent Hispanic, 5 percent Asian, and 5 percent white”

· homicides are more turf battles, not drug violence
· various efforts to police ( banning gang colors, federal racketeering laws, increased sentence for gang-related activity, gang units in prosecution offices
· IA anti-gang statute – class D felony for participating in a “criminal street gang”, defined as an organization whose primary purpose is committing certain designated crimes (higher penalty for gang recruitment)
Search and Seizure Issues
· if juveniles are always in custody, how does this effect reasonableness part of REOP?
· or greater protections for things like Miranda rights because of immaturity?
· Police perceptions (Bitner article): juveniles not seen as credible, demeanor usually determines how the incident goes down, racial stereotyping in these determines certainly an issue
· Do the kids know how to play role to make system work for them?
· Statutes often modify to give police specific guidelines for SITA (or redefining arrests as taking into custody ( so don’t have arrest record)
· TX stat: Child may be taken into custody pursuant to juvenile court order, pursuant to the laws of arrest, or probable cause that violated penal law, delinquent conduct or indicating in need of supervision, probation violation ( but taking into custody, not an arrest
· Lanes v. State (Tex Ct. Crim. App. 1989) (juvenile certified as adult for burglary) Fourth Amendment’s probable cause requirement applies in full force to a juvenile arrest, seen as a natural extension of Gault protections

· Both protection of child/rehabilitation and protection of community at issue
· A Gault Analysis for applying 4th amendment protections: injustice of false accusations is counter-rehabilitative, community need not be protected from a child who has presumptively committed no offense, still taint of the arrest, pre-trial detention is destructive to child’s life and family environment, child’s right to custody is specious because detention far different than parental custody
· Reverse here because fingerprint order was order to fingerprint, not arrest
· In re Order Requiring Fingerprinting of a Juvenile (OH 1989) upholds statute authorizing detention of juvenile without probable cause if only for fingerprinting
· In Re Tyrell J. (Cal. 1994) – fruits of an illegal search may be admitted when ∆ was on probation, but searching officer didn’t know it, because ∆ had no REOP
· Because of broader probation authority (b/c purpose is rehabilitation, not punishment) ( even though this would not be allowed for adult
· Here a valid search condition to probation that subject to search at any time
· Dissent: this is a huge departure from 4th Amendment
· In the Interests of J.G. (NJ Ch. 1988) – legal pat down search when Mom called to report runaway with drug problem – both based on probable cause of drugs and b/c taking into custody, even if only for a status offense
· MN stat – says a pat down for officer’s safety is allowed for runaway, even if doesn’t plan to take child into custody
· Basis for probable cause of status offense?

· In re mark Anthony G. ( youthful appearance, late hour, presence alone, vague answers, inconsistent responses, inability to produce ID was enough to have reasonable basis that runaway and authorize “pat down”
Consent Searches
· In re J.M. (DC Ct. App. 1992) (14 year old on Greyhound “consent” search) - remanding this case for factual determination on whether ∆s age of 14 effect on voluntariness of consent to search ( age requires specific finding of voluntariness
· Juvenile denies even gave consent to pat down of person (14, black, on bus by self in middle of night)
· Dissent wants to take race into account
· Parental Consent: US v. Matlock (US 1974)  upholds authority of people to give third-party consent over the “common authority over the premises

· Includes child’s room

· In re Tariq A-R-Y (Md. 1997) says this is true even if child is present and protesting

· In re Salyer (Ill. 1977) allowed mom to give consent even though 15-year old padlocked, inside lock, made her knock for admittance

Searches and Seizures in School
· 1999-2000, 20% of schools reported a serious violent crime

· teachers subject of 234,000 crimes, 144,000 of which were thefts
· New Jersey v. T.L.O (US 1985) (search of purse for smoking, MJ and evidence implicating dealing found – NJ Court had thrown out as not a reasonable search since mere possession of cigs didn’t violate school rules, impeaching ∆s statement that had not been smoking not enough) - 
· Fourth Amendment does apply to school officials, still state officials, 4th Amendment applies to all government officials
· But reasonableness of the search depends on context
· A LEOP with bring personal property to school, but must be balanced with a substantial interest in maintaining discipline ( will be reasonable suspicion, not probable cause, standard
· Reasonableness of scope depends on age and sex of student
· Reasonable suspicion that was smoking certainly justified searching for corroborating cigarettes ( rolling paper allowed further search
· Brennan dissent: getting rid of probable cause as a standard for full-blown search for very first time (an easy enough test for schools)

· Stevens dissent: under this standard, trivial dress code violations could be grounds for a search (for say unauthorized sunglasses)
· Lower courts have interpreted TLO broadly to uphold virtually all types of school searches, particularly when searching for certain objects (like weapons and drugs, as opposed to school-wide search for magic markets)

· Can get tips from teachers, sniffer dogs, anonymous, electronic sources, and may act on it absent information that a particular informant may be untrustworthy

· Exclusionary rule in school disciplinary proceedings – most states hold even illegally seized evidence can be used in these proceedings (aka no exclusionary rule) ( because where would the deterrent impact be?

· Individualized suspicion? courts divided, one upholds search of every male in grades 6 to 12 after a bus is slashed
· REOP in Lockers and Desks? 
· Some courts says there is, relying on TLO language regarding students interest in their legitimate, noncontraband items

· Minn. Stat. §127.47 – school lockers are property of school district, searches may be conducted at any time for any reason

· Many states have these laws, just declare no REOP in lockers
· Searches on behalf of police? People v. Dilworth (Ill. 1996) police liaison officer employed by police, not school (duty is to prevent crime, catch crime)

· Other courts have held probable cause if police initiate, reasonable suspicion if schools initiate
· Reasonable suspicion on these facts, police officer worked here in order to further school’s attempt to maintain order
· Metal detectors? – now an aspect of everyday life, minimally intrusive and fairly effective (goes directly to implements of violent crime)
Drug Detection in Schools
· Since in loco parentis, responsibility to keep same moral order?
· Doe v. Renfrow (N.D. Ind. 1979) (drug-sniffing dogs into each classroom for school disciplinary, not criminal charges, one sniff results in nude body search after dog alerts) 

· dog sniffs ruled not a search, justified in accordance with in loco parentis doctrine (seen as minimally intrusive)
· pocket searches based on dog alerting had reasonable cause

· BUT strip search based on only a dog alert did constitute an unreasonable search – because of the huge invasion of privacy,  but still qualified immunity because acted in good faith and law unsettled!!!
· Courts are split on whether it is reasonable for drug sniffing dogs to sniff students rather than their personal property
· B.C. v. Plumas Unified School District (9th Cir. 1999) – §1983 action on student and backpack drug sniff, drug sniff of a person found to be a search, no individualized suspicion made it unreasonable 
· Circuits split on whether dog sniff of a student’s body is “indecent and demeaning”
· After TLO, courts have found strip searches and nude searches valid when based on reasonable suspicion
· School Official’s Qualified Immunity
· Harlow v. Fitzgerald (US 1982) Governmental officials shielded from civil damages insofar as conduct “does not violated clearly established statutory or constitutional rights of which a reasonable person would have known”
Drug Testing Students
· Veronia School District v. Acton (US 1995) (random drug testing of athletes after drug problem) 
· Skinner v. Railway Labor Executives Assn. held that urine tests constituted a search, and tested reasonableness

· But “special needs” means probable cause not required in schools
· And even lesser LEOP for student athletes who volunteer for team, have to shower together

· AND tests only look for drugs, not pregnancy or diseases/conditions

· Reporting prescriptions is more intrusive, but still “not significant”

· And a compelling state interest here
· Will not impose accusatory drug testing, in some ways that would be more intrusive because then a badge of shame (because discretion of enforcement)

· O’Connor dissent: Dispensing with individualized suspicion!!!

· mass suspicionless searches are generally per se unreasonable, only a very few exceptions where suspicion-based regime would be ineffective

· Board of Education of Independent Schol District No. 92 of Pottawatomie County v. Earls (US 2002) (Thomas, 5-4) extends Acton to all extracuricullar competive activities (inc. Future Farmers of America), this also found constitutional
· Because all these clubs are voluntary, finds “communal undress” not essential to Veronia
· and demonstrated drug problem not always necessary!
· Question whether individualized suspicion would be less intrusive (because of discretion)

· Ginsburg dissent: Court is now dispensing with entire rationale for supporting drug testing in Acton ( even superintendent said not a major drug problem, expanding to every “voluntary” activity regardless of whether physical risks

· Yamaguchi study on whether these random drug policies actually reduce drug use
· high and low socio-economic status schools reported more testing, lower in the middle, BUT this found to be related to school size

· lower drug rates not found to be associated with testing

Pretrial Interrogation
· developmental differences = heightened vulnerability to coercion

· Central Park Jogger case example of false confessions during a “wilding”

· There video taped statements, but not video taped interrogations

· Police are allowed to lie (most confessions come because told could go home)

· if confession good for the soul, and juvenile delinquency proceedings supposed to be the fatherly hand, then what’s the problem? 

· BUT way before In re Gault there were cases recognizing that youth may affect the validity of waivers of constitutional rights and voluntariness of confessions

· Haley v. Ohio (US 1948) police interrogation of a 15-year old, interrogated from midnight to 5AM, confronted with confessions of co-defendants ( Court finds this involuntary

· because of age, hour, length interrogated, no counsel to advice

· Gallegos v. Colorado (US 1962) – find involuntary a confession from a 14-year old who had no adult protection (parent/counsel)

· In re Gault (US 1967) – also discussed need to protect youth in order to get accurate confessions, but also to reduce government oppression 

· Finds authority from Miranda that even juveniles cannot be compelled to testify against themselves
· Thus (presumably, though not held since Gault was about adjudicatory rights,  Miranda warnings must be given to juveniles subject to custodial interrogation ( because intimidating atmosphere is the point
Totality of the Circumstances Test for Waiving Miranda rights
· Good in theory, but poorly applied in practice
· Fare v. Michael C. (US 1979) – Court denies that invocation when asking to see his probation officer (not family or attorney) ( invocation is for the protection of counsel not just any adult, and probation officer’s duty is to have ∆ cooperate w/ police
· Still an issue though of whether the waiver was K and I, totality of circumstances test:  Use this test for juveniles as well precisely because it mandates looking at the juveniles age, experience, education, background and intelligence ( whether he has the capacity to understand warnings given to him, nature of 5th Amendment rights and consequences of waiving them

· Test met here because 16.5, extensive experience with system, no indications that not intelligent
· Dissents argue both whether there was VKI (Powell) and whether invocation (Marshall et al.)
· Fare when combined with Connelly, Burbine, and Davis required juveniles to invoke clearly and ambiguously like an adult would 
· In re W.C. (Ill. 1995) upholds waiver by a 13 year old with an IQ of 48 (aka ( 6 years old)
· Empirical studies show that most juveniles who receive Miranda warnings may not understand the language, must less legal concepts, well enough to waive constitutional rights
· 20.9% of juveniles and 42.3% of adults demonstrated adequate understanding of Miranda warnings, 55.3% of juveniles and 23.1% of adults exhibited no comprehension of any of the warning
· Yarborough v. Alvarado(US 2004) (2 hour interview in police station w/ no Miranda warnings and parents denied permission to be present)
· Half way through interview police officer made comments implying Alvarado could go home at the end of the interview

· Sentence 15 to life for participation in what ended up being murder

· Kennedy: state court reasonably applied law denying this to be a custodial interrogation ( here fact that offered breaks and eventually left shows that free-to-leave
· Need not consider age for Miranda custody test ( an objective test for clarity’s sake
· Breyer dissent: what reasonable person being interrogated in police station for a serious crime would feel free to leave
· Miranda in schools

· In general, courts conclude interrogation by school officials is non-custodial, Miranda required when school officials act as agents of law enforcement (or actual law enforcement brought back)
· In the Matter of the Welfare of R.J.E. (Minn. Ct. App. 2001) – uniformed police liaison officer, ∆ brought to 10’ square room with uniforms and a social worker, door closed and tape recorder turned on, no Miranda
Parental Presence
· Most states allow waiver without parents, ∆ can be questioned without any parental presence - despite fact that youth not competent to enter contracts, convey property, marry, drink, drive, file a law suit, or donate blood!
· NY does not require parent to be there, but police are under obligation to find a parent (unlikely that will interrogate without a parent presence)
· In the Interests of Dino (La. 1978) (13 year old confesses to killing, separated from parents for 4-8 minutes read rights but psychiatrist says can’t understand) 
· will go farther than totality of circumstances, an absolute requirement that juveniles not be permitted to waive their constitutional rights without actually consulting with an adult
· state must show that prior meaningful consulted with attorney, informed parent, guardian or other interested in welfare of child
· LA repudiated Dino  in State v. Fernandez (LA 1998) ( noted that PA has now rejected old position, now looking to punishment more than  rehabilitation, though concedes that the empirical literature still finds juveniles cannot understand their rights
· And Dino only makes sense if an identity of interests between parent and child and parent understands Miranda requirements as well

· Feld wants a per se rule of unwaivable without consultation with a lawyer

· Some courts have per se requirements for those below 14 years old
· In the Matter of B.M.B. (Kansas 1998) – 10 year old who trial court believed made a VKI confession

· For the very young, totality of circumstances just not enough protection - “a per se rule of exclusion as to statements made by a juvenile under 14 years of age” if no opportunity given to consult, both parents and juveniles to be advised of rights

· State v. Presha (NJ 2000) - With 17-year old, parental presence not per se required during interrogation, but a factor to be considered in looking at totality of circumstances
· And confessions for juveniles under 14 will be inadmissible if no parent, unless parent is truly unavailable (though here Mom and son agreed she should leave, no protection here)
· What about when parent’s present will increase coercion?
· Research shows that adults almost always urge child to waive their rights

· Effect of Juvenile’s misrepresentation of age on police compliance with per se parental presence requirement?
· CO has such a requirement, Nicholas v. People (Colo. 1999) holds plain text of statute protects juvenile even if lying about their age
Other Options?
· change the wording of the warning, required affirmative obligation of child to understand (like more info. on consequences), change police procedures, magistrate present for all interrogations, interrogation by independent actors, special protocols for juvenile interrogations
Right to Counsel
· In the Interest of J.D.Z. (ND 1988) (ten year old confession, with stepfather doing most of questioning after vandalization) - ignoring constitutional question because Joe denied statutory right to counsel under ND
· Stages of any proceedings are not limited to courtroom, include whenever officer has focused his investigation on a particular suspect – here not free to leave
· Iowa Stat, §232.11 Right to Assistance of Counsel - Mandates representation by counsel from time taken into custody, and during any questioning thereafter by a peace officer or probation officer
· Concerns that ∆ counsel compromised in role as counsel because of organizational pressures to cooperate, desire for rehabilitation for client (true for all defense attorneys who need to have repeat relationships with prosecutors and judge)

· Some empirical studies show that children with counsels more likely to end up incarcerated
Confidentiality of Pre-Trial Procedures: Line-ups, Photos, Fingerprints, Publicity
· In re Gault noted that the claim of secrecy in these proceedings is more rhetoric than reality

· Disclosure to other law enforcement, more a protection for future jobs
· MN Rules of Juvenile Procedure Rule 5.06 – juveniles who are detained may be photographed and fingerprinted and placed in line-up (with all Wade protections, but show-ups are ok)
· In the Interest of M.B. (Colo Ct. App. 1973) upholds in court ID, says not tainted by improper photo ID (where no attorney was present, only one other Hispanic presented)
· US v. Ash (US 1973) held that person whose photo is used for ID does not have constitutional right to have counsel present when photos were shown to witness

· as of 1994, 27 states enact laws authorizing establishment of central record repository to hold juvenile arrest and/or court disposition records

· OK keeps fingerprints that don’t match the crime or court finds that child did not commit offense, although this fact recorded on the prints
· NY restricts of fingerprints to felonies for 13 or older, 11 or older for class A or B felony
· NJ, much tighter, only allows fingerprints to be retained for this case

· Neb. fingerprints not sent to federal or state depository unless (1) convicted or adjudged of felony, (2) juvenile unlawfully terminated youth rehabilitation or treatment center, (3) juvenile is a runaway

Publicity
· Smith v. Daily Mail Publishing Co. (US 1979) WV statute criminalizing newspaper who publishes name of youth is unconstitutional
· Does not survive strict scrutiny, need a stronger state interest than this to punish publication of name
· Plus this statute doesn’t even accomplish its purpose because applies only to newspapers, not to electronic media

· Not ruling on unlawful press access to confidential judicial proceedings or pretrial publicity

· Rehnquist concurs, this is a compelling interest (the hallmark of the system), but statute is not narrowly construed
Screening – Intake & Diversion
· decisions cumulative, early determinations effect later ones

· youth’s demeanor affect police officers’ exercises of discretion
· race and class amplify (I think this a good reason to categorize access to diversion to degree sensible)
· of 1.6 million referred to juvenile court, 57% petitioned, 43% not petitioned ( highest chance of being acquitted are right here, before the charge
· among those petitioned, only 1% are waived into adult court (very few)

· Of those not petitioned (43% of all cases), 39% are dismissed, but 34% are given probation ( three different ways of getting to probation!

· Point is that many sorting happening under the procedural radar
· Why all this diversion ( because system failing, leads to stigma and recidivism

· referrals to juvenile courts are at highest rate in 1999 (57%)

· about half of these cases are informally disposed (dismissed, counseling, warning, probation, community service)

· racial disparities: black youth are 15% of youths, but 26% of arrests, 30% of delinquency referrals, 45% of preadjudication decisions, 33% of petitioned delinquency cases, 46% of cases judicially waived to adult criminal court, 40% of juveniles in public long-term institutions
· diversion both for better programs but also because of the costs of Gault procedures ( critics argue that a widening of the net of social control
· usually probation officers determine whether to divert informally, but in AZ prosecutors make the decision
· CA system is supposed to screen out cases where court has no jurisdiction, insufficient evidence to support petition, matters which are suitable for referral (programs cannot be more than 6 months)

· For some children, scare of police and informal probation period will be enough, or sometimes held for a few days in detention
· Polk’s review of juvenile diversion: Results are mixed, some studies find success, others find no impact, and at least one finds that diversion actually aggravates recidivism
· Diversion clients more likely to be female (even controlling for kinds of behaviors)

· Concerns that law enforcement has coopted the diversion programs
· CA creates a blended system between youth services and criminal justice
· 4-H extension program self-esteem, personal values, etc. ( parenting programs as well ( grants from Extension grants

· only 3% recidivism rate, compared to normal 50%
Formalizing Diversion
· State of Washington has an elaborate and formalized diversion process
· Prosecutor screens the complaint ( looks for jurisdiction, evidence

· Must file information if Class A-C felony, or accused of felony with at least 2 misdemeanors, previously committed, has been referred by diversion, or already been diverted twice

· First offense misdemeanors are diverted
· Limits on the diversion agreement (can last only 6 months if misdemeanor, 1 year of felony)
· State v. Chatham (Wash Ct. App. 1981) does juvenile have a statutory right to be diverted? Juvenile had right to be referred to diversion, BUT diversionary unit had right to refuse juvenile
· State v. W.S. (Wash Ct. App. 1985) - Categorical denial of diversion to all prostitutes is arbitrary and capricious, usurps legislatures authority, contrary to legislatures intent
· In fact statute says that such a minor offense that when no actual physical harm, diversion can release without a diversion agreement

· State v. McDowell (Wash. 1984) – prosecutor can charge with a more serious offense for juvenile who rejects diversion, upheld as a matter of prosecutor’s historic discretion in deciding what to press charges on
· State v. Tracy M. (Wash. Ct. App. 1986) – this discretion though is subject to due process/equal protection judicial view (though failure to prosecute all violators certainly not an equal protection problem)
· State v. Quiroz (Wash. 1987) – use of “prior” diversions for sentencing upheld, still part of criminal history (says this clearly on the form)
· In Re D.S.S. (Minn Ct. App. 1993) barred juvenile court judge from considering “diverted” offenses
· Because not adequately advised of right to counsel, did not give a VKI waiver, because the social worker was not trained in the law, not informed of right to counsel by a judge
· MN statutory purposes: Purposes: reduce caseloads, minimize recidivism, promote collection of restitution, create responsible alternatives to juvenile justice system

Restorative Justice Models
· Bazemore and Umbreit: Focuses on victim, offender and community all being involved

· Competency development, accountability, and community protection objectives - 
· Competency development – should leave system a productive and responsible member of community

· Accountability – when offense occurs, obligation to victim incurs ( offender should make reparation and victim empowerment

· Community protection – community should be protected, geared to varying risks

· Continuum of surveillance and sanctions

· Channel offender’s time into productive activities

· Balance – of victim community, and offender (all 3 to gain benefits from interaction with juvenile justice system)
· Braithwaite:  radically communitarian, Maori and Native American influences – punishment increases the hurt of the world ( emotional and symbolic reparation are more important
· Roach: argues for a re-integrative shaming model, victim-offender reconciliation programs (all seated in a circle, care about the welfare of offender and victim)
· greatest challenges is persuading victims to buy-in

· some victims are non-punitive, practical interests may not always be in punishment
· MN has a voluntary (for all involved) program
· FL has a discretionary program of deferred prosecution for first-time offenders, board with 2 nominated by prosecutor, 2 by defense, by 1 judge – any sanction except detention

· McCord: Studies show victims tend to be more satisfied with the process, though victims are opting-in
· Offenders do not have significantly increased satisfaction, BUT increased restitution actually paid

· Communitarian responses can be warm and fuzzy, but it also can be lynch mobs

· Not always that community is good and the state is bad

· What happens when divided community?  Or a community dominated by criminals (sometimes want outside arm of the law)

· Also use of youth peer courts in NY
· sentencing courts, have to first admit guilt

· would need maximum limits on dispositions

· sanctions include community service, essays, apologies, anger management

· Red Hook Court hears 100 cases a year, 85% of respondents complete their sanctions, 91 students trained
Procedural Safeguards at Intake
· In the Matter of Frank H. (NY Fam Ct. 1972) - §735 show strong legislative intent that no counsel is necessary at intake because this section allows no statement made at intake to be used in juvenile or criminal proceeding
· Alternative option to Frank H: is TN Rules of Juvenile Court Procedure 12: intake officer to give Miranda warnings
· In re Wayne H. (Cal. 1979) finds to probation officer statements inadmissible despite Miranda warnings, because candor induces favorable sentencing report

· Deshawn E. v. Safir (2d Cir. 1998) Police piggy back on intake, require intake juveniles to have a 30 minute interview with police prior to their intake, room plastered with police signs

· Court of Appeals rejects claim for injunctive relief from this practice

· ∆s have a right not to have coerced statement used against them, not to Miranda warnings
· appropriate remedy is suppression, not overall injunction
Whether to File a Petition
· In the Matter of Appeal in Maricopa County (AZ 1979) juvenile probation officer adjusts, but prosecutor wants to file an adjudication, precluded?- judicial probation office does not have exclusive power on initiating a juvenile court proceeding (statutory interpretation)
· Arizona law defines role of the county prosecutor, and it includes causing petitions to be drafted and filed

· Rubin: prosecutors becoming much more dominant, In 1970’s the two-step process (second-level prosecutor screening) began, with probation officers making a recommendation, but prosecutor choosing what to prosecute

· In NY, complainant can reject adjustment, demand that case go to the prosecutor (veto doesn’t exist in all systems)
Pretrial Detention
· Places for detention, a distinction between detention and “shelter care”
· Status offenders cannot be put in detention with delinquents, In re Ronald S. (Call App. 1977)

· On any given day, 28,000 children are incarcerated in secured detention in the US, a 72% increase over 1993 – 300,000-600,000 cycle through in a year, 80% minority, mostly minor offenses
· Compare to daily population of 650,000 for adults

· This is really not that many ( 300 pretrial detained in NY, 20,000 adults at Rikers

· NY Family Court Act §301.2 – “secure detention facility” is characterized by physically restricting construction, hardware and procedures, non-secure is not
· Grounds for detention – clearly will want to have broader authority to take into custody than to be detained

· Ga. Stat. §15-11-18.1 – interim detention only when (1) probable cause, and (2) clear and convincing evident that juvenile’s freedom should be restrained (much stricter than schall requirements)
· May consider protecting court process, reducing likelihood that juvenile will inflict serious bodily harm on others, or protecting juvenile from severe harm at their request

· May not detain pretrial to punish, treat, or rehabilitate juvenile, allow parents to avoid legal responsibilities, facilitate interrogation, or satisfy demands of victim/police/community
· Iowa Code §232.22 – detained only if probable cause AND substantial probability that will run away, or serious risk of inflicting bodily harm on self or other OR serious risk of committing serious damage to property

· How do judges make this decision with no feedback on who was really dangerous?
· Who actually gets detained? Snyder and Sickmund comparing 1987 and 1996

· Detentions are up, but less than the overall increase in juvenile justice system

· 18% of all delinquency cases end up in pretrial detention, more likely for drug (in particular), person and public order offenses, less likely for property offenses (which are biggest category)
· males more likely to be detained, regardless of offense category

· whites least likely to be detained, regardless of offense category

· Oregon set up an office on disparate impact to bring down this disparity

Right to Bail?
· L.O.W. v. The District Court (Colo. 1981) (majority approach) (held because charged w/ 2nd degree burglary, had twice before been adjudicated, previously failed to appear, was on probation) - child does not have an absolute constitutional or statutory right to bail pending adjudication of the charges filed against him in juvenile court
· 8th Amendment bail clause interpreted to require bail for all but capital offenses to allow defense to be prepared, presumption of innocence, no pre-trial punishment

· but for juveniles, protective purposes of proceedings preponderate over the punitive function
· thus better way to address these concerns is to curtail the use of pre-adjudication detention
· limited, presumption to release, overcome only when state process that detention necessary to prevent imminent harm to child or serious bodily harm to community
· Alternative approach: Ga. Stat. §15-11-19 – all juveniles have same right to bail as adults

· Dawson argues bail system undesirable in juvenile justice system ( bail bondsmen will see juveniles too risky, parents will be pissed off at moment asked to pay
Pretrial standards
· Schall v. Martin (US 1984) – class action seeking to declare NY pretrial juvenile detention procedure unconstitutional as punishment without due process of law
· denied, pretrial detention serves legitimate state objective and procedural protections afforded pretrial detainees are sufficient
· (1) not punishment ( Bell v. Wolfish, look at de jure legislation (not actual practice) ( this is regulatory (preventing crime is regulatory ?!?!?)

· (2) state has compelling interest in regulatory regime (health and well-being of the juveniles themselves, also of the community)

· (3) OK that no clear guidelines on deciding what constitutes a “serious risk” of any kind of future crime 
· no guidelines

· due process clause applies, but a legitimate and compelling state interest in protecting community from crime, child always in some form of custody (even if they do have liberty interests)
· Uniform legislative judgment validates that pretrial detention is compatible with “fundamental fairness”
· Secure facility is not punishment because not with adults, short-term, education programs, only punishment is confinement to room
· use Mathews v. Eldridge on procedures offered to prevent erroneous and unnecessary deprivation
· probable cause not required that will commit another crime, but do require an adversarial probable cause hearing within 3 days of initial appearance

· reject that cannot predict future criminality, do it all the time (tons of factors, home situation, school situation, etc.)
· Marshall dissent: Court is making a questionable reading (one state court didn’t) that a probable cause determination at initial appearance
· Weak argument that always in custody, this is a very different kind of custody
· State interests not strong enough, prevent crime only occasionally studies find
· Cannot predict because such a low base expectancy rate (low rate of expected crime in the small given amount of time)

· Use categorization instead?  At least would be more transparent

· Spofford facility (NYC facility from Schall) was subject to much litigation and critical reports

· Walled facility, locked in dormitory rooms, blue jean and t-shirt uniform with facility insignia, facility lighting and heating is inadequate, hit or lose smoking break if get out of line, homosexual sex (consensual and forced) exists

· Rehnquist characterizes this as equivalent of parental supervision

· Widespread criticism of Schall among commentators

· Don’t like minimal procedures and lack objective substantive criteria, leads to too many detentions when not necessary

· Too often pretrial detention used not to protect, but to give juvenile a “taste of the system”
· WV in Facilities Review Panel v. Coe (WVa 1992) adopted ABA’s Juvenile Justice Standards Relating to Interim Status ( in order to prevent vague and subjective method of deciding whether to detain
· Limits juvenile facilities to their licensed capacity, pre-hearing up to but not over 30 days, and not more than 14 days after dispositional hearing, 

· Juvenile to be released unless:

· Crime is punishable as an adult by at least 1 year (aka felony) AND one of following:

· Category 1 (murder, rape, robbery)

· OR category 2-4 (manalsighter, assault, etc.) and a finding that juvenile presents “a danger to the public” at a hearing where juvenile is represented by an attorney

· OR 2-4 and recent record of failure to appear before court

· OR crime is a violation of alternative method of sentencing

· OR already pending another juvenile felony case and accused of committing another one, where another less restrictive means failed
· Never mandatory detention
· District Court in Schall said that most pernicious defect was demonstrated failure to predict dangerousness
· And later studies find false positives in 60-70% of cases

· Fagan and Guggenheim: in predicting dangerousness usually three factors: (1) past criminal record, (2) current offense, (3) judicial discretion ( not accurate at all (during Schall litigation when released, 80% were not rearrested for violent offense with normative pretrial confinement period

· and since detention leads to harsher dispositions, fact that it is applied randomly means randomly punished, then punished for having been punished before
· Soros Foundation argues should close Spofford, invest money in prevention programs in troubled communities (only way to really stop detention is to limit the detention options)
· Kaplan: Problems of Spofford as “gateway” to prison, notes that facility reopened as “Bridges”, expansion of other 2 facilities is supposed to lead to its re-closing

Waiver (only 1-2% of juveniles)
· Really shows the problems of a bifurcated procedure instead of a continuum (the problem that age is the most decisive factor)
· Possibly waiver is used to protect the whole juvenile system, send a few juveniles to the wolves
· Or just acknowledges system never built for the truly unrehabilitable

· Too dangerous to be rehabilitated with other juveniles?

· A false dichotomy between the “mad” and the “bad”?

· Fagan and Zimring: Juvenile court advocates want standards to minimize waiver, conservatives want maximum waivers, no one thinking about when waivers might actually make sense
· Different elements in waiver-systems: judicial waiver, legislative exclusion of some offenses from juvenile court jurisdiction, and prosecutors’ choices among concurrent juvenile and criminal court jurisdictions

· A shift from waiving the “unrehabitabable” child (child-focused) to waiving certain heinous crimes (offense-focused)

· A safety valve of sacrificing these youths?
· Judicial waiver is the most common transfer policy in virtually all states
· Judge decides whether “amendable to treatment” or a “threat to public safety” ( case-by-case clinical assessments, akin to individualized sentencing discretion of juvenile courts

· Supporters say this endorses rehabilitative focus, allows flexibility

· Critics says this leads to abuse and inequality, judges don’t have reliable clinical tools

· Often supplemented by legislative offense exclusion – retributivism trumping reasons for juvenile court

· Many states exclude youths 16 or older who commit murder

· statutory exclusion accounts for largest number of juveniles tried as adults, at end of 1997 28 states had such a provision, perhaps around 218,000 a year (like NY just dropping age to 16)

· About a dozen states have prosecutorial waiver or “direct file” – may choose certain youths (with certain age/offense) to prosecute as adults, generally a non-reviewable prosecutorial decision

· Proponents:  Prosecutors as more “neutral” than “soft” judges or “get touch” legislators

·  Critics: prosecutors subject to politics, discrepancies in application

· Snyder: 15 states have prosecutorial waiver/concurrent jurisdiction, but 5000 cases a year in Florida alone go to adult court this way
· 95% of waived cases are males, 88% are 16 or older, 46% are black/51% are white
· black males dominate many offense categories that are transferred, 65% of murder cases, 72% of rape cases, 78% of robbery cases, 75% of drug cases
· controlling for offense category, prior offenses, age, sex and race ( those transferred to adult court had higher rates of rearrest, more serious re-arrest offenses, and shorter time to re-arrest
Judicial Waiver
· Kent v. United States (US 1966) (burglary and rape, juvenile court waives w/o hearing or findings) - due process in such a major decision is required, this is a “critically important” action, juvenile loses a lot if convicted as an adult
· statute read in light of these constitutional principles requires hearing, access by counsel to social records, and a statement of reasons for Juvenile Court’s decision
· conventional finding of facts not required

· BUT must set for basis of order with sufficient specificity to permit meaningful review

· Hearing may be informal

· Appendix in this decision (not constitutionally required) adopted by many states: factors to be considered are seriousness of offense/protection of community, whether offenses was committed in a aggressive/violent way, whether injury to person, merit of complaint, desirability of disposing of in one court (aka where are associates being tried), maturity of juvenile, previous record, likelihood of rehabilitation/protection of community

· Breed v. Jones (US 1975) - ∆ adjudicated in juvenile court as delinquent (“jurisdictional or adjudicatory hearing”), continued for dispositional hearing, but then waiver hearing, Double jeopardy?
· Gault and Winship already recognizes that juvenile justice system requires procedural safeguards, ∆ was put in jeopardy with 1st proceeding ( there is at least some punishment here
· Because similarly subjected to loss of liberty for years
· Jeopardy attached when Juvenile Court started to hear evidence

· OK, procedure, but still only judging very subjective “dangerousness” and “amenability to treatment” ( factors are often prognosis, age and length of time remaining in juvenile court’s jurisdiction, pragmatic judgment of dangerousness
· Feld finds this standardless discretion, like Furman
· Notes that youths in Oregon 200 times more likely to be waived than in Montana (“justice by geography”)
Judicial Waiver Procedures
· generally waiver involves two separate issues, probable cause (constitutional prerequisite) and whether substantive waiver criteria met
· CA criteria: (1) degree of criminal sophistication; (2) whether minor can be rehabilitated; (3) minor’s previous delinquent history; (4) Success of previous attempts to rehabilitate; (5) circumstances and gravity of the offense alleged in the petition have been committed by the minor 
· for 16 or older, if commit a major offense, rebuttable presumption that “unfit” (aka waiver) ( juvenile must rebut
· 14 until 16 years old can only be waived for a similar list of violent felonies, serious drug offenses (but only rebuttable presumption for murder)
· People v. Jones (Cal. 1998) (reversals like this are rare) (2 church going 15 year olds on MJ and alcohol rob store, gun goes off and owner killed)

· Not waiving to adult court here an abuse of discretion based on above factors
· Because (1) planned and executed robbery means sophistication, (5) high severity of mix of intoxication plus gun (and not too intoxicated to carry this out)

· Dissent: should give more deference to juvenile court, not review de novo
· most states allow hearsay evidence, characterizing waiver hearings as sentencing or dispositional hearings

· if juvenile loses, no appellate review of waiver decision until/unless conviction, but prosecution can appeal immediately (because of double jeopardy)
· MI system: Two-part hearing process, (1) probable cause, (2) whether best interests of child and public to grant waiver based on these criteria: (a) seriousness of alleged offense (extra weight by statute); (b) culpability of juvenile; (c) juvenile’s prior record (extra weight by statute); (d) juvenile’s programming history; (e) adequacy of programming/punishment available; (f) dispositional options available for the juvenile

· Probable cause burden is on prosecution with evidentiary rules, but for second phase rules of evidence don’t apply and prosecution bears preponderance of evidence
· Court-ordered examinations by social workers, psychiatrists, psychologists may not testify at a subsequent criminal proceeding without juveniles written consent
· People v. Hana (Mich. 1993) (Miranda issues alleged, ∆ told warnings and police actually tell him to stop confessing) – 5th and 6th Amendment rights do not apply at dispositional prong of waiver stage
· Public policy of balancing juvenile v. community interests would be best served by relaxing evidentiary standards
· Dissent: rehabilitative ideal thrown out with a waiver hearing, this is out-and-out sentencing decision

· What if juvenile testifies at certification hearing? Ramona v. Superior Court (Cal. 1985) holds that this testimony may not be used at later criminal trial or adjudication
· Like 4th Amendment hearings, use immunity, for similar rationale
5th Amendment and Procedural Safeguards in Waiver Hearings
· R.H. v. State (Alaska App. 1989) Juvenile court orders R.H. to submit to psychiatric examination, examiner cannot discuss findings with state and ∆’s counsel may be present ( ∆ claims this violates his right against self-incrimination

· Compelled psychiatric examination is a violation of self-incrimination right just like Estelle, because these are not neutral proceedings

· Yes might be harder for court to make a determination, but that doesn’t abrogate the rule 
· But no right to not be evaluated if R.H. brought psychiatric evaluation as evidence in his own case
· This is general (universal?) opinion, MA and KS cases both agree (though KS says no Miranda warnings necessary if agrees, b/c making this decision with counsel)
MN Case Example of Waiver Reform: from “Amendability to Treatment” to “Public Safety”
· Minn Stat before 1995: judicial waiver, must find probable cause, and clear and convincing evidence that not suitable for treatment or that public safety is not served ( based on totality of circumstances (severity, circumstances of offense, previous record, time until child turns 19, etc.)

· But then In re D.F.B. axe murder of Mom, Dad, brother and sister when strict Dad threatens his heavy metal collection and pushes him on table (which aggravated major depressive disorder)
· Clinicians all say that can be treated, debate whether months or years required
· Trial court finds amendable to treatment, not a danger to public safety
· MN Supreme Court waives to adult court, says that ∆ had rebutted presumption, but state still had proved by clear and convincing evidence that unamenable to treatment (by crediting certain testimony, not other)
· epilogue, convicted, separate bifurcated procedure finds him sane based on M’Naghten standard, after much emotional anguish trial judge sentences to life sentence, 52.5 years before eligible for parole
· MN modifies its juvenile court proceeding in response, legislative exclusion based purely on offense and age (presumptions on other against ∆)

· May waive for 14 or older, hearing to find probable cause and either (1) presumption not rebutted by clear and convincing evidence that retaining proceeding in the juvenile court serves public safety or (2) presumption doesn’t apply but prosecution has shown by clear and convincing evidence that retaining in juvenile court does not serve public safety
· Presumption if 16 or 17 and alleged that any felony while using a firearm
Legislative Exclusion and Prosecution Direct File
· CT and NY both legislatively exclude anyone 16 or over, also have automatic transfers for certain kinds of murder for younger
· NY drops for murder to 13, which gets rid of common law infancy

· US v. Bland (DC Cir. 1972) – upholds DC legislative exclusion dropping age from 18 for murder, rape, burglary, robbery
· Legislative classifications are entitled to strong presumption of legality, set aside if no grounds can be conceived to justify them
· This is just prosecutorial discretion and rational classification by Congress (can define what constitutes a child
· Wright dissent ( believes Kent waiver hearing eliminates option of prosecutorial direct file
· Courts have uniformly rejected arguments that Kent constrains legislative definition of what goes to juvenile court ( no due process constraints on exercise of prosecutorial discretion
· US v. Armstrong (US 1996) reaffirms, a strong presumption of regularity, need clear evidence of an equal protection violation (by selection by race typically) to rebut ( must have discriminatory effect and be motivated by a discriminator purpose
· State v. Morales (Conn. 1997) holds that even if acquitted on the charge that led to mandatory waiver, still sentenced by adult court (not remanded)
· Because statute is clear, and w/o then Court could not give mitigation instructions (and those who plead guilty would get greater sentences
· Says rational basis that beats equal protection claim is that want consistency of those sentenced in adult court [ridiculous]
· This invites overcharging

· State v. Behl (Minn. 1997) came to the same conclusion
· because no person has fundamental right to juvenile adjudication, thus only need reasonable means to a permissive object
· here a legitimate state objective of public safety
· state failed to offer a rational basis at oral argument
· but find to be more severe based on probable cause found by grand jury, these are facts sufficient to justify bumping up
Concurrent Jurisdiction or Prosecutorial “Direct File”
· pure prosecutorial waiver statutes create concurrent jurisdiction, allow prosecutor alone to decide whether to prosecute a case in adult  court, found in more than a dozen states (inc. VT and FL)

· these statutes created in response to Kent restrictions, often after a single case inflames (like NY and Bosket subway murders)
· Study in TX shows that in 14,150 eligible, referral requested by prosecutors in old system in only 112 cases (including only 31% of cases of homicide) ( shows individualization

· sometimes states like Neb. Also require the prosecutor to look at Kent criteria (though how will prosecutor have access to such information)
· Appellate courts have rejected challenges to direct file statutes (UT excepted), using Bland rationale ( just no common law right to be treated as a juvenile delinquent
· Manduley v. Superior Court of San Diego County (Cal. Sup. Ct. 2003) –  direct file is not a violation of separation of powers – because charging powers have long been made in the prosecutor’s office
· Judiciary not usurped because, as petitioners concede, legislature has power to take away juvenile court dispositions from all minors
· Which also defeats due process claim
· Equal protection fails because must look at individual decision, classification not created by the law itself
· State v. Mohi (UT 1995) only case to reject prosecutorial direct file on constitutional grounds
· Perhaps legitimate objective, but cannot be reconciled with “uniform operation” because the selection process is arbitrary and standardless
· Prosecutors must be required to have some legitimate reason for prosecuting as adult
Reverse Waiver Hearings
· A response to too much waiver from legislative/direct file statutes

· FL Stat. §985.233 – in post-conviction reverse waiver, judge to look at Kent-like criteria (seriousness of offense, amenability, available facilities, etc.)

· but has to be sentenced as an adult if sentenced to death or life imprisonment, BUT if convicted of a lesser included offense or other felony in adult court then may be sentenced as an adult, as a juvenile delinquent, or as juvenile criminal
· Troutman v. State (Fla. 1993) holds that juvenile convicted in criminal court may still receive special treatment as a juvenile and required judges to specifically (and individually) decide a youth’s suitability for juvenile or adult sanctions
· Walker v. State (Ark. 1991) holds that a youth who was moving party bore the burden of proof in such a situation, and judge did not have to give equal weight to all factors (aka could decide public safety just outweighed)
· Studies find that judges usually ratify prosecutor’s positions
· In MD analysis, though, criminal court judges grant nearly ½ of “transfer back” motions

· NY has a Youthful Offender (16-19) to mitigate the harsh divide (separate facility and records sealed too)
Criminal Court Careers of Transferred Juveniles
· Criminal courts often sentence violent offenders more harshly than juvenile courts, but sentence property crimes more leniently than juvenile courts (since “first offenders”)
· Though more likely to get transferred in first place for violent offense
· Studies on recidivism by Bishop show that similarly situated juveniles are more likely to be recidivists if go through the criminal court, even when control for sentence (just the process of the criminal court alone) = transfer is counterproductive
· Why? Self-labeling perhaps, or community has written you off

· Records of Juvenile Convictions to Enhance Adult sentences - problem with sealing records is sealing off the actual best indicator of future criminality
· thus states used them more and more to enhance adult citizens, 24 states provide for structured method of including them in the factors
· US Sentencing Guidelines add points (# depend on length of sentence)
· US v. Johnson (DC Cir. 1994) challenges use of juvenile delinquencies - juvenile justice focuses on treatment and rehabilitation, but if juvenile offender turns into recidivist, these benefits dissipate (and these events seen more properly as criminal convictions)
· Wald dissent: this is totally irrational, we commit for reasons other than that related to offense
· CA three strike’s take into account juvenile adjudications ( despite the fact that these are jury-less convictions
· Nichols v. US (US 1994) held in adult case that could use a conviction to enhance (here a conviction without counsel) if at the time of conviction, it was proper under the law

· thus implication is the Court finds no problem here

· implications of Apprendi?
Proportionality and Punishment
· about 1-2% of prisoners in adult prisons are under age 18

· more violent than general population, more likely to be racial minorities
· Logan notes that only a handful of states expressly prohibit imposition of LWOP on those under the age of 16 (in VT, 10 year olds!)

· Harmelin v. Michigan (US 1991) fractured court cannot decide on the real test, but basic teachings that 7 members believe there is some proportionality requirement, but majority do not believe that mitigating factors must be considered for LWOP, and “gross disprotionality” will invalidate a sentence
· Thus most American courts refuse to account for individual culpability in proportionality analysis ( aka no help for juveniles fighting LWOP (essentially immune from review)
· Harris v. Wright (9th Cir. 1996) (Kozinski) affirms LWOP of 15 year old who had robbed store, had given gun to a 13 year old who shot and stabbed owner to death
· 2-part test: (1) eight amendment violation if punishment is soundly rejected by “evolving standards of justice or (2) if it is grossly disproportionate
· and ∆ bears a “heavy burden” of showing well nigh universal rejection
· no national consensus because 21 states impose mandatory LWOP
· Naovarath v. State (Nev. 1989) (13 year old sentenced to LWOP for murder) - this is cruel and unusual for 13 year-old, because eliminating all hope, incentives for good behavior 
· Must look at age, how many 7th graders are going to be deterred by this? Certainly not worth this cost
· Different culpability for the young
· note that Naovarath is a very isolated exception, a universal rejection of “proportionality” analysis in sentencing juveniles
· Sentencing Guidelines explicitly reject youth as grounds for mitigating
Death Penalty
· 37% of all homicides committed by juveniles, 3% of death penalties, 70% of them 17 year olds ( 
· but disappearing, only 1 imposed in 2003 (23 executed since Furman, all but 1 were 17)
· Thompson v. Oklahoma (US 1988) death sentence for 15-year old reversed
· Framers did not define “cruel and unusual punishment”, delegated this to future generations of judges who would be guided by “evolving standards of decency that mark the progress of a maturing society”

· All of those that have set a minimum age have set it at least at 16
· All 50 states have set other “adult” standards like signing a contract at 18

· And juries unwilling to sentence (only 5 in 5 years)
· And doesn’t measurably contribute to deterrence, and not the same culpability
· O’connor concurrence doesn’t buy culpability, wants clear statement
· Scalia dissent: 19 states allow (have set no minimum age)

· Stanford v. Kentucky (US 1989) (overruled) allows execution of 16 and 17 year olds, because of 37 states that permit death penalty, only 15 limit application to 16 year olds, only 12 prohibit from 17 year old ( simply not a national consensus
· Some 16 years old can be so culpable or deterrent value, that’s why these decisions are individualized
· Brennan dissent: cruel and unusual, still majority don’t allow
· Roper v. Simmons (US 2005) (17 year old murder, duct tapes woman throws off bridge, bags about it)
· Undermined by Atkins which has said standards of decency have evolved since Penry which was same day as Stanford
· Similar evidence of national consensus ( in both cases 30 states prohibit (by prohibiting all death penalties or by 18/retardation) ( though admittingly different rate of abolition, 18 for retardation v. 5 for 18)
· All this provides sufficient evidence that juveniles are “categorically less culpable” than average criminal ( an individual moral judgment
· Cites studies on culpability, says no proof of deterrence
· Individualized won’t cut it, will be overwhelmed by brutality
· Society draws line at 18 for most everything else

· Confirmed by fact that us is only country in world that still officially sanctions death penalty for juveniles

· O’Connor: evolving standards is right, but consensus is not here that disproportionate for every juvenile who has committed heinous murder
· But objective evidence not dispositive, Court is not a rubber stamp of legislatures, ultimately must be Court’s judgment on moral proportionality – but not convinced categorical rule appropriate, crime here shows premeditation, cruelty, said could get away with it because a minor
· Scalia dissent: Court is proclaiming itself sole arbiter of Nation’s moral standards (legislatures should be weighing these studies)
· No national consensus, less than 50% of states with a death penalty set it at 18
· Argues should be originalist about 8th Amendment
· Is Court giving a democratic defense to a practice that was already on its way out?
· Kennedy really saying not that no 17 year old could be the moral monster, but that we don’t have the tools to figure out who they are
· And this brings back Blackmun concern for all death penalty cases
· Role of international law? Individual moral judgment, plus evolving moral standards, international consensus plays a role only in confirming

Detention Procedures
· Gerstein v. Pugh (US 1975) held that for all ∆s, judicial determination of probable cause is required before an extended post-arrest restraint on liberty, no more exigencies for arrest

· Schall said Gerstein met because juvenile received notice, informal hearing with stenographer, juvenile has right to counsel and to be silent (dissent disagreed that probable cause was found at this initial hearing)

· FL: requires risk assessment by probation, look to priors, prior failure to appear, pending offense, unlawful possession of firearm or stolen car
· detention if escapee wanted in another jurisdiction or if ∆ requests it through counsel due to domestic felony, or when capital felony, 1st degree felony, or 2nd or 3rd committed with a firearm
· Within 24 hours, Judge at hearing must (1) determine probable cause and (2) whether need for continued detention based on risk assessment (may order one more restrictive than recommendation, but must give written reasons)
· MN: hearing within 72 hours, presumption of unconditional release unless endangering self/others, runaway, or child’s health or welfare would be immediately endangered
· Alfredo A. v. Superior Court of Los Angeles County (Cal. 1994) - 48 hour rule was not intended to apply to juvenile detention proceedings ( constitutionally entitled to determination within 72 hours (current statute)
· a balance between “fundamental fairness” and “informality” and “flexibility” that juvenile proceedings require
· not just determining probable cause, 7-factor test (same basic factors as all other tests) for determining whether juvenile should be detained
· Gerstein applies, just not McLaughlin’s stricter definition of promptness
· Dissent: McLaughlin’s language unqualified, Schall inapplicable because that was a 14th, not 4th Amendment decision
· People v. Juvenile Court, City and County of Denver (Colo. 1995) – Legislature’s rebuttable presumption of detention for “crime of violence” (enumerated) 
· presumption statute does not shift burden of proof from state, instead requires juvenile to introduce some evidence to overcome the presumption of dangerousness by the statute [blatantly incorrect]
Detaining Juveniles in Adult Jails
· 1974 Federal Juvenile Justice and Delinquency Prevention Act requires state plans to ensure that no juveniles are locked up with incarcerated adults (either awaiting trial or convicted)

· with a minor exception for rural areas
· In 1988, 22 states still not in compliance

· Many communities do not have resources for various kind of facilities required, 24 hour on-call crisis intervention and screening

· D.B. v. Tewksbury (D. Ore. 1982) - §1983 civil rights action brought by juveniles who are subject to confinement in Columbia County Correctional Facility, an adult jail – no programs, isolation cells, cells with no sheets, encounter adults at intake
· ∆ publicly calls it punishment, made as bad as possible

· fundamentally unfair, ∆ has publicly acknowledged that punishing pre-trial juveniles
· OR law now says that juveniles 14 and older can be housed in same facility as adults if screened sight and sound from adults AND staffed by juvenile department employees
· JJDP requirements (1995) according to Snyder and Sickmund:

· Alleged or found delinquents cannot be held in facility where have contact with adults awaiting trial or convicted

· BUT can be held in such facilities if being tried as an adult
· Sight and sound separation

Procedural Rights at Trial
· Despite Gault, still substantial difference between law on the books and law in reality, as Kent noted children are receiving the worst of both worlds, neither the rehabilitative treatment for children nor the procedural protections adults get
· In re Gault (US 1967) – (no notice to parents that taken into custody, never served with petition, petition just says custody required had no allegation of facts, no transcript, no notice of charges, probation report not disclosed to ∆, no appeal – habeas petition but judge wasn’t even sure under what provision ruled a delinquent) - this decision is only looking at appealed issues of (1) notice of charges, (2) right to counsel, (3) right to confrontation and cross-examination, (4) privilege against self-incrimination, (5) right of a transcript of the hearings, (6) right to appellate review (all required, except appeal, because have never declared this right)

· All essential to due process, do not interfere purposes of juvenile system
· due process rights of the 14th Amendment (and incorporated Bill of Rights) apply to youth as well
· Black concurrence: destroying much of what made juvenile court distinctive, but need it here where sentenced for 6 years
· Harlan concur/dissent: Should be judging procedures on minimum needed for fundamental fairness, nothing that detracts from State’s purpose
· Under this formulation, approves of only 3: (1) timely notice of charges, (2) timely notice of right to counsel, and appointment in indigent cases when confinement to institution is possible, (3) must be a written record adequate for appeal or collateral proceedings

· Self-incrimination privilege though would radically change these proceedings, false confessions can be protected in other ways
· Stewart dissent: rehabilitation only, not a criminal process

· Allen v. Illinois (US 1986) another question of procedural safeguards required in “non-criminal” proceedings, here the Illinois Sexually Dangerous Persons Act (civil commitment)

· Rehnquist for Court: compulsion here is ok, because IL Act prevented this testimony from being used in later criminal trials, which is what 5th Amendment protects (this procedure not punitive enough)

· Gault’s statement that “our Constitution guarantees that no person shall be ‘compelled’ to be a witness against himself when he is threatened with deprivation of his liberty” is plainly not good law because of involuntary commitment
Burden of Proof
· In Re Winship (US 1970) (Brennan) – proof beyond a reasonable doubt is “essential of due process and fair treatment”
· Child has same interests as adult ( of freedom, good name, respect for law
· Gault already noted that labeling “civil” and good intentions do not change nature of this loss of liberty/punitive elements
· Harlan concurs: reason is social disutility of sending innocent to prison, “it is far worse to convict an innocent man than to let a guilty man go free”
· Burger dissent: juvenile system is supposed to be benevolent, degree to which it is not had to do with underfunding, not purpose of system
· Note this only applies to delinquency, not status offenses

Public trial and Jury trial
· McKeiver v. Pennsylvania (US 1971) jury not required for fundamental fairness because not a necessary component for accurate factfinding

· this not going to remedy the defects in the system, lack of resources the issue
· a possibility though that would turn this into a full adversary process
· still promise in juvenile concept

· would make this into a public trial as well
· Brennan concurs in mckeiver, dissent in Burrus: judges can be adequate factfinders as long as adequate procedures to protect from “compliant, biased, or eccentric judge”

· Douglas dissent: 6th amendment apples to “any person” not “any adult”, this is danger of incarceration
· De Ciantis appendix: public trial provides accountability, jurys would be good to constrain power by looking over facts, leave dispositions to expert judges
· Losing benefits of unanimity, multiple and new perspectives on every case

· Jacobs suspects that none of the players want jury trials (same is true for adults) 
· Problem of mcKeiver is that it is symbolic for not  offering other protections to kids

· Duncan v. Louisiana (US 1968) recognized 6th Amendment right to jury trial for state criminal trial, as protection against overzealous prosecutor and the “compliant, biased, or eccentric judge”, a fear of unchecked state power

· Academics hate McKeiver, analytically flawed and unsupported by empirical evidence, BUT youth seldom avail themselves of right to jury even in few jurisdictions that afford them the right (less than 1%)

· Feld says more likely to acquit because see less cases, superiority of group decision-making
· Ainsworth: no jury reinforces to youth that do not have rights of an adult

· Guggenheim and Hertz: judges are convicting on obviously insufficient evidence, because judges exposed to inadmissible, extra-record evidence ( inherently prejudicial

· R.L.R. v. State (Alaska 1971), decided days after McKeiver
· decisions can result in incarceration, and the incarceration of adults also is supposed to have “rehabilitative” purposes, yet require jury trials
· in AK, right to jury trial is coextensive with right to counsel, so right to jury trial on state constitution grounds (in any case where incarceration a possibility) ( but child must affirmatively assert right
· require public trials as well, but ∆ may waive
· State in the Interest of D.J. (La. 2002) – will not require jury trial, having juries would destroy juvenile judges ability to take into consideration social and psychological factors
· And can only be sentenced until 21 (instead of 55 years), so juveniles are getting real benefits from this system even if lose this right
· Johnson dissent: Mckeiver makes less sense with juvenile systems becoming more punitive by legislative design
· Plus juries just fact-finders, no role in disposition
· State v. Hezzie R. (Wis. 1998) retains McKeiver despite tact that sexual assault in this case could lead to transfer to adult prison, or lifetime commitment as sexually violent individual (b/c that would be separate civil commitment proceeding)
· But must have jury trial if possibility of transfer to adult prison 
· Dissent: Have to restore rehabilitative function or restore the right to trial by jury
· In re C.B. (LA 1998) holds that jury trial required in order to later transfer to adult penal institution
· Because here treated exactly like adult felons, denial of jury trial is predicated on the rehabilitative nature of the proceeding

· Just no way of justifying this as a “civil” proceeding
· 2 cases say juvenile cannot try to waive juvenile jurisdiction to get jury trial, because of state interest in having all juveniles treated same way
Right to Public Trial
· Several states grant juveniles right to a public trial, majority of states exclude general public from delinquency proceedings
· Confidentiality from who? Families and friends know, so much be college/work

· Can’t just close records ( closed proceedings hard to keep accountable
· In re Dino (LA 1978) granted right to a public trial

· Court here analogized to a criminal proceeding, should give right to open up the trial to protect the accused from improper judicial behavior
· Note contrary to popular conception, the original Cook County juvenile court was open to the public for decades
Notice of charges
· Gault required that child and adult be notified in writing of the specific charge or factual allegation

· But lots of unanswered questions – does the petition have to state probable cause, do parents also have constitutional right to notification, and if so, what happens when state cannot locate the parent?

· NY: requires probable cause, with facts for every element of the crime charged

· In the Matter of Jarhon S. (NY 1992) 

· Interprets this to say that petition PLUS supporting depositions must meet this standard

· Unlike NY, most states (inc. CA) do not require a probable cause that child commited a crime, instead just a list of asserted facts that would support every element of the crime if proven
· Feld argues should have probable cause requirement, forces prosecutors to charge juveniles more realistically, prevents some overcharging

· Failure to notify parents:
· US v. Watts (10th Cir. 1975) held that failure to notice to the parents does not lead in all cases to the automatic reversal 

· Not deciding whether parents have constitutional right
· Not a per se violation when due process is upheld
· Other jurisdictions have disagreed, including VA

· Which rationale? (1) to protect the child, (2) to protect the parent ( 10th Cir divided it this way, said both but quickly dismissed parent’s rights
· In re Steven G. (Conn. 1989) allows mid-trial amendment of the petition based on new evidence presented on the stand by co-conspirator
· Even though this would be clear violation of due process in adult trial, using the “informal” argument
· no argument that continuance gave inadequate time to prepare
· In re Roy C. (Cal Ct. App. 1985) reversed where no continuance given
Hearings and Evidence
· Same protections as an adult crime with the exception of jury trial, BUT this exception affects many other procedural and evidentiary aspects of the trial 
· CA §701 – same rules of evidence and exclusionary rules, notes that only need preponderance for status offenses (which are still civil)

· Minn Stat 260.155 – informal (non-jury) proceedings, unless prosecuted as an “extended jurisdiction juvenile”, then a right to trial by jury

· Rules of evidence apply (with some exceptions in the rules themselves)

· Closed to public unless juvenile is 16 and accused of a felony

· In re Gladys R. (Cal. 1970) (admissibility of social study)

· all these matters should not be admissible until court has decided whether the child has committed an act that justifies court’s wardship
· Suppression hearings? Often conducted in middle of trial leading to commingling of issues
· In the Matter of the Welfare of J.P.L. (Minn. Ct. Ap. 1984) says expecting such compartmentalization is a legal fiction, should be a separate proceeding before the trial, if confession is held to be admissible though, should allow same judge to hear full case

· Ca code agrees
Right to Counsel
· Gault granted, again on 14th due process justification, not 6th Amendment

· Gault does not require automatic appointment of counsel, instead just a right to be notified that have the right to be represented by counsel or have counsel appointed if cannot afford their own

· Studies after Gault show that state of juvenile representation is pretty dreadful, the vigorous and enthusiastic attorney is the rare exception

· 500 cases a year, 46% of public defenders and 79% of appointed lawyers said they took no appeals in the last year
· Large numbers of youth still waiving right to counsel

· FL stat. only allws waiver in writing and determination that a K/I choice made (which means still look to age and mental condition)
· MN stat - counsel to be appointed, stand-by counsel if child waives right to counsel if a gross misdemeanor or felony offense or out-of-home placement has been proposed
· Any waivers must be VKI and in writing ( must be advised that this had disadvantages, for waiver will look to age, education, intelligence, and experience
· NY stat. – rebuttable presumption that juvenile lacks knowledge to effectuate waiver of right to counsel ( clear and convincing evidence that understands nature and is waiving
· Farertta v. California (US 1975) – criminal ∆s have a constitutional right to self-representation, may defend self without counsel if voluntarily and intelligently elects to do so (because counsel only to aid, a liberty issue)
· In re Manuel R. (Conn. 1988) (Mom insists on defending son, but really not defending) juvenile right to counsel is waivable, but not on this record, clear conflict of interest here
· Only if VKI (not present here, said basically nothing, only Mom talks), full colloquy, and no conflict like this one
· In re Christopher H. (SC App. 2004) factors courts consider to assess validity of waiver or right to counsel by juveniles (age, previous involvement in trials, whether represented before trial, whether stand-by counsel, whether trying to delay, etc.)
· appellate review of 99 cases results in 80 out of 99 being overturned, but also the poor state of juvenile court judges’ compliance with the legal requirements for a valid waiver (reject one for 9 years old, sustain one for 11 year old)
· KY in D.R. v. Commonwealth (Ky Ct. App. 2001) construed KY statute that says “shall” have counsel to mean that mandatory consultation with counsel prior to any waiver of counsel
· Feld advocates mandatory lawyers, notes empirical research that shows counsel harms, attributes to cooption/incompetence/mercy of judges where ∆s throw selves at mercy of court
Effective Assistance of Counsel
· Kay and Segal argue that adversarial role is appropriate for some phases of the proceedings, but not all, Says adversarial system has been rejected as the factfinding method for juvenile trials [that’s the problem!]
· ABA advocates adversary position, part of privilege against self-incrimination!
· Guggenheim says real issues is that certainly at certain ages children should be given power to direct their lawyer in certain ways
· Note that saying that juveniles capable enough to direct defense is contrary to Roper and rationale for a separate juvenile system
· Jacobs suggests letting kids choose a guardian who will guide lawyer

· Is this really so complicated?  We know there are many conceptions of best interest of the child ( isn’t defense counsel job to defend the child, not determine best interests
· Marcus wants zealous advocacy with a “holistic” approach, where lawyer is one of a team of social works, psychiatrists, education specialists (acknowledges this could be a little expensive)
· Attorney and the Parents: Marcus ( Gault makes is clear that the counsel is appointed to the child
· MN R. Proc. Juv. Ct. 3.01 – holds that not only is attorney only the counsel of the child, but will initially consult with child outside presence of the parent
· Options? Public defenders (burnout), assigned counsel (huge incentive to take too many cases), voucher systems (only theoretical, training?)
Procedural Rights of Status Offenders
· Narrow reading of Gault is that only applies to actions which would be criminal if adults, so states relabel non-criminal status offense as PINS or CHIPS
· In the Matter of Spalding (Md. Ct. App. 1975) (procedural rights of 11 year old girl who was having sex with men and women, drugged Mom, Miranda issues) - 5th Amendment does not apply to PINS proceeding (no Miranda protections)
· Gault limited to cases where act would have been crime if done by an adult AND (2) may be subject to confinement in state institution 
· Foster home doesn’t qualify as confinement
· Dissent agrees with test, but says this is a similar loss of liberty
· In re Walker (NC 1972) (disobedient child petition) - but here no authority to commit to such an institution for being a disobedient child, so no right to counsel ( reject argument that “critical stage” since now being charged with probation violation
· on very similar facts, FL rules in In re Hutchins (Fla 1977) that juvenile charged with “ungovernability” enjoyed the right to counsel at the initial proceeding
· will not require counsel for all status offenses, but do require counsel if that hearing to be used in later proceeding to adjudicate delinquent, because it is a critical step
· OJJDP Federal funding connected to doing more to reduce overrepresentation of minority youth and deinstitutionalizing status offenders

· Fairly effective, only 3 jurisdictions are not in compliance (OH, SC, WA), 2 do not participate in program (SD, WY) , 44 jurisdicitons have de minimis violations, 7 pass with no violation (mostly territories)

· But note juveniles can be detained for contempt violation of court order based on status offense (like truancy)

· HI court limits to when sufficient notice, least restrictive alternative, minimizing contact between juveniles and delinquents
Juvenile Records
· TX law requires notifying schools of felony charges, removing these children to alternative schools immediately

· Privacy losing out to security concerns, as schools demand after violence from juvenile delinquents they didn’t know about

Dispositions
· Indeterminate confinements because supposed to be “best interests of the child” dispositions, individualization to needs instead of proportionality

· Real issue here is the process, real issue is what kind of programs are available!!! (and should social workers be making this decision? Or at least a feedback mechanism)
· Or perhaps national accreditation system to programs linked to federal funding
· State Ex Rel. D.D.H. v. Dostert (W. Va. 1980) – how not do a disposition: 
· caring for child and controlling child are often quite contradictory processes [this certainly contrary to prevailing ideology of system]

· dispositional hearing focusing on whether social factors that can be rectified are to blame
· incarceration only if affirmative showing moral failure, not if result of social conditions beyond the child’s control (or too much danger to society) ( must have finding on record to this effect

· role of child: child has an affirmative obligation to cooperate
· CA Code specifies that preference for in home of relative, community care, family homes and juvenile hall as last resort, caps fines, May not be confined longer than maximum time for adult for offense
· In re Ronnie P. (Cal. Ct. App. 1992) will not allowed “stayed” disposition based on future conduct ( have to do this dispositional hearing every time, no automatic penalties (b/c no penalties, supposed to rehabilitate!)

· Scope of Review? De novo in Iowa and ND, though ND says still give weight to findings of juvenile court

· Other states like SD use abuse of discretion
· MN statute: written findings required for disposition (on why best interests and why alternative dispositions were considered by not appropriate) – secure placement only for protecting public/program + residents, or history of absconding
· In the matter of L.K.W. (Minn. Ct. App. 1985) (placed in facility 150 miles away for misdemeanor theft, no priors) this was arbitrary ( best interests mean a preference for child’s home (least drastic necessary step) – findings required
·  In the interest of B.B. (IA 1994) ( no constitutional or statutory right in IA to the least restrictive placement, statute requires least restrictive but that is only in context of what is available
· State ex rel S.J.C. v. Fox (W. Va. 1980) - finds least restrictive means both statutorily and constitutionally required
· In the Matter of D.S.F. (Minn. Ct. App. 1987) (sent to county home school for breaking jar) – rehabilitation can be making ∆ face the consequences of their act
· Dissent: this is offense based sentencing, not rehabilitation
Probation (inc. non-custodial programs)
· my thought: job training programs would work well here (restitution, rehabilitation, community protection)
· In re Frank V. (Cal. Ct. App. 1991) says that will only invalidate probation provisions if (1) no relationship to the crime, (2) related to conduct which is not criminal, AND (3) requires conduct that is not reasonably related to future criminality
· But principles like this broadly construed to allow probation provisions on say searches or drugs
· In the Matter of the Interests of A.L.J. v. State (Wyo. 1992) – reckless endangerment charge for pointing gun at youths attending drinking party, evaluating probationary conditions ( random residential searches allowed
· agree must inquire into ∆s ability to repay public defender before making this a condition of reimbursement
· Sentences can be longer than adult (here probation longer than incarceration) because enacting Juvenile Code shows that juveniles and adults are not similarly situated
· In the Interest of James P. (Wis 1993) allows probationery term on unrelated offense (incest)
· “The Children’s Code does not explicitly or implicitly require a child’s disposition to be related to the violation that resulted in the delinquency.” 
· Probation violation? Due process required on hearing
· BUT can vary burden of proof (MI goes with preponderance, CO reasonable doubt, MN clear and convincing)

Community Service
· VT Supreme Court approved In re T.S. (VT 1984) community service probation of 45 hours, where trial court said imposed to ensure that ∆ “be responsible for that act, and he is accountable for having done it”
Restitution
· fines are punitive (unless express statutory authorization), but restitution is seen as a different matter
· State v. Kristopher G. (W. Va. Ct. App. 1997) – three delinquents ordered to pay $7,947.52 for damages to mobile home

· Remanded to recalculate restitution within ability of child to pay ( only this is really rehabilitation 

Treatment v. Punishment
· legislatures include “public safety” into statutes, denotes some punishment is being applied

· CA explicitly says punishment that is consistent with rehabilitation (not retribution) is ok
· TC says first purpose if public safety, punishment alongside rehabilitation OK

· In re Charles C. (Cal. App. 1991) upheld committing child to CYA until age 25 without a jury trial

· says McKeiver’s rehabilitative finding is still applicable, even though punishment explicitly added to the purposes, b/c overall purpose still rehabilitative
· Can McKeiver stand if mandatory mininimums (since this clearly some amount of punishment)?
· In the Matter of Felder (NY Fam. Ct. 1978) – says no, determinate sentencing is punishment, but sidesteps issue here by not sending to restrictive placement
· Ex Parte R.E.C. (Ala. 1995) holds that even determinative sentences can be rehabilitative ( part  of discipline, and also the factor of public peace and security BUT need specific findings to back this up
· DE Court denies equal protection challenge on this argument, by stating that legislature has determined that determinative sentences are rehabilitative
· ABA was proponent of moving to determinate sentencing in 1970s (b/c limits the government intervention)
· Serious and habitual juvenile offender statutes - About ½ of states have determinate sentences or offense-based mandatory minimums some where in their system (WA was first in 1977)
WA Sentencing Guideline-type System
· purposes stress protecting the citizenry, holding juveniles accountable for their actions (punishment), treatment

· sentencing guideline like system, all based on offense adjudicated for (determinative within ranges)
· unless clear and convincing evidence that this would be manifest injustice (up or down)
· State v. Rice (Wash. 1982) - sentences that would exceed adult disposition is not a violation of equal protection, b/c new system still based on rehabilitative ideal
· Says survives strict scrutiny because compelling interest in rehabilitation [w/o a word on “narrowly tailored”]
Blended Jurisdiction
· 5 models
· Juvenile-exclusive blend: imposed by juvenile court, either juvenile correctional OR adult correctional

· Juvenile-inclusive blend: imposed by juvenile court, either juvenile correctional AND a suspended adult correctional

· Juvenile-continuous:  imposed by juvenile court, either juvenile correctional AND adult correctional (beyond jurisdictional age, procedures for transfer)

· Criminal-exclusive:  imposed by adult criminal court, either juvenile correctional OR adult correctional

· Criminal-inclusive:  imposed by adult court, either juvenile correctional AND a suspended adult correctional

· My favorite: NM: a juvenile-exclusive system, prosecutor chooses from three categories based on age and offense (delinquent, youth, or serious juvenile offender) ( but full jury trial right for all juveniles
· TX has juvenile-contiguous blend: Prosecutors can invoke determinative sentencing system for certain violent crimes or habitual offenders
· At 18 a hearing with Kent-like criteria on whether to retain in juvenile correctional facility until 21 or complete determinative sentence in adult correctional facility
· This greatly expands prosecutor’s power to plea bargain, greatly expands sentencing authority for youths under 15

· MN has a juvenile-inclusive blend, called extended juvenile jurisdiction
· All criminal procedures given, impose a juvenile sentence that is extended to 21 (from 19) AND a stayed adult sentence (pends successful completion of adult sentence)

· Why?  Because unlike waiver, this preserves access to juvenile correctional resources BUT with criminal procedure safeguards
· in the Matter of L.J.S. and J.T.K. (Minn. Ct. App. 1995) upholds, says that this anything but unconstitutionally vague, separation of powers argument defeated by calling it charging discretion not sentencing decision
· Systemic impact of blended sentencing?

· Encourages plea bargaining (file motion for criminal certification, bargain down to EJJ ( even if certification is unlikely because first-time offenders) and introduces geographic disparities

· Feld’s statistical studies also find significant net-widening
· [me: policy? what about instead of waiver]

· was intended as a “one last chance”, but has become a “first and last chance”
Disproportionate minority confinement
· every study shows that (1) biggest factor is crime charged with and past history, but (2) there is a very real racial disparity
· 1/3rd of population, but 2/3rds of those confined

· Note more than twice as many of violent juvenile offenders as reported by victims is more than 2X as well (differential participation in crime is a factor)

· Bishop and Frazier: Intake screening and judicial disposition are where racial disparities are the worst

· those in system say either direct racism, or disparate impact of well-intentioned policies such as requiring parents for diversion
· some defend as given needed services to disadvantaged kids that wealth parents could afford

· “Intentional race discrimination does not appear to play a major role in accounting for racial disparities in processing.” [but in this case punitive nature of system is at fault ( improve the back-end]
· more institutional racism
· Juvenile Justice and Delinquency Prevention Act in 1988 require states receiving federal funds to assure equitable treatment (especially on basis of race)

Conditions of Confinement
· Litigated under 8th or due process clause (depending on whether willing to call it punishment) says book
· Jacobs says litigated under substantive due process after Bell v. Wolfish
· Gary v. Hegstrom (9th Cir. 1987) – appellate court vacates, court correct that these conditions were violations of due process, but needs more narrow order, can’t write a manual for operating the facility 
· Concurrence: need to take this more seriously, extraordinary high use of isolation, dirty and unsanitary, harsh physical restraints used as discipline, no exercise, education, bad food, inadequate physical and mental health care
· DOJ finds 62% of delinquent inmates residing in overcrowded facilities, which leads to higher rates of violence and suicide
· National accreditation studies prefer staff rather than hardware for security
· Nelson v. Heyne (7th Cir. 1974) (IN boys school) 
· finds use of corporal punishment and tranquilizing drugs is cruel and unusual punishment
· but also declared a right to adequate rehabilitative treatment
· This right to treatment includes a right to a minimum acceptable standards of care and treatment ( if assume role of parents have to be held to that standard

· Santana v. Collazo (1st Cir. 1983) held that no constitutional right to treatment, but remands on 8th Amendment since no legitimate interest in punishment ( must analyze whether extensive isolation was institutional order or retribution
· Alexander S. v. Boyd (D.S.C. 1995) found that conditions of confinement violated constitutional and statutory rights, but declined to proscribe a remedy
· Uses due process standard, encompasses 8th Amendment, rational relation test
· Holland and Myllnic find two kinds of “right to treatment": (1) concept of human decency, (2) systems failure to live up to quasi-medical pretensions
· But demise of these cases is general demise in having courts run facilities after Youngberg v. Romeo (US, right to training for MR П) ( Supreme Court calls for more deference to professionals
· Wipes out 8th Amendment justification, only minimally human conditions of confinement required
· Prison Litigation reform Act of 1996 restricts powers of state and federal courts to order prospective relief from conditions of confinement
· MO decarceration system – group building, run by counselors with 70% not back in the system after 3 years, (and cheaper than other states!)
· MD Cheltenham and Hickey review by DOJ
· kids have constitutional right to adequate mental health care and suicide prevention under Bell v. Wolfish and protected from excessive force by staff under Youngberg
· criminal assaults, 60:1 at night staff ratio resulting in violence, excessive use of disciplinary isolation, female staff having sex with boys, inadequate mental and health care
Effectiveness of Treatment in Delinquency Institutions
· mixed evidence on whether programs actually treat youth and reduce recidivism

· consistent negative reports from training schools, where largest numbers of serious offenders are held ( no appreciable effect on recidivism
· Lipsey and Wilson study: For serious offenders, effect is moderate but type of program is very important
· Best results come from established programs with good treatment program, not administered by juvenile justice personnel
Dispositions of Non-Criminal Status Offenders
· Juvenile Justice and Delinquency Prevention Act of 1974 – mandated deinstitutionalization of status offenders, puts Fed funds at risk 
· Harris v. Calendine (W.Va. 1977) H: WV statutes that indiscriminately combine status offenders with criminal offenders have enormous potential for abuse, are unconstitutional
· equal protection – used disproportionately depending on sex (promiscuous behavior), and particularly class (rich can get into private facilities)

· status offenders are inherently different class than delinquents (guilty of no crimes, rehabilitative system is not just a legislative grace)

· no rational connection between using prison-like facilities to enforce family discipline
· State must exhaust all other alternatives before incarcerating status offenders ( and in these cases, facility must be for status offenders only
· But a bootstrapping loophole for violating court orders after status offense

· In the Interests of J.E.S. (Colo. 1991) CO Supreme Court considering validity of legislative effort to limit Court’s contempt power to send status offenders to confinement
· Court finds limiting contempt power to be an unconstitutional abrogation of judicial’s inherent power (separation of powers problem)
· Michael G. v. Superior Court (Cal. 1988) (same issue) - same result but requires specialized findings establishing necessity give Legislature’s view
· WI and MN courts come to similar conclusion
· Continued gender bias in dealing with status offenders
The Hidden System – commitment to private hospitals
· Procedural safeguards? Parham v. J.R. (US 1979) for civil commitment with parents consent, requires a neutral evaluation, but this can be done by medical staff on site as long as free to evaluate independently (a medical decision)
· And same procedure is fine if child is ward of state, state also acting in best interests of the child
· Brennan concurring/dissenting:  agrees only with pre-confinement proceedings, should be a postadmission hearing b/c of liberty interests
· Admission rates skyrocket in the 1970s, move to private institutions ( no uniform standards for admissions
· National Association of Private Psychiatric Hospitals lists sexual promiscuity as being only treatable by immediate hospitalization

· Estimates that 50-66% of admissions are inappropriate

· Out-patient often far more appropriate

· ending up hospitalized because juvenile justice reforms keep them from being institutionalized by the state (as status offenders) ( transinstitutionalized
Privatizing Juvenile Justice
· article on Alabama’s attempt at Jena, had to abandon, 300% turnover, 100 serious traumatic physical injuries in a two month period
· but note privatized placements (nonprofits and religious) have been around since before the founding of the system

· privatization is a partnership ( government remains highly involved and also at fault ( but this level of oversight may lose all cost benefit
· concerns about creating a market and lobby for keeping people incarcerated

· privatization is coming from legislators as a cost-cutting measure, not from actual belief that will improve the system
· Political theory –  state can legitimately use force (central one) ( a problem of a lack of accountability, less legitimacy by definition!!! 

· Me: State should have nondelegable authority to impose authority!

· We don’t want independent contractors, we want to control day-to-day operations, we want to control how they do their jobs ( because they are using force!!!
· Another problem is that there isn’t really a market, 

· (1) instead based on lobbying and patronage

· (2) high capital costs to enter market (a.k.a. inelastic)

· (3) separation between consumers and third-party payor (State)

· (4) a difference on monitoring ( recidivism harder to immediately measure, but costs are easy to see

My random thoughts
· on Gault and Winship’s general application to purposes of juvenile justice law
· Me: these are procedural protection cases (want to be damn sure getting the facts right), here we are talking about the substantive law (what we do once we have established the facts)
Commission Hernandez
· Positive: investment of Federal money into mental health social workers ( immediate reduction in incidents
· frustrations: limited resources

· 95% minority children, poor kids ( 40% have a robbery or assault charge

· mental health is a significant issue

· Every year 34,000 kids come into contact with a police office ( 25,000 are not arrested (contact family, confidential document created)

· 1000 staff, majority are in secure detention (300 contracted for non-secure) ( budget of $52 million (and $48 additional goes to state for up-state detention)

· 2/3rds detained in secure detention ( that’s where the court ordered

· reopened Spofford because that where the judges have been sending
Professor Wong from China
· Juvenile delinquency becoming more serious, particularly in 1970s since legal reform and economic development

· Special regulations for juvenile justice system: (1) should insist on education and reform of juvenile, (2) but also protection/prevention

· But also special prohibitions for juveniles

· Doing victim-offender mediation programs to repair the real breach to society
· Less in law, more in practice by judges

· Apology and compensation payments
· Also suspended prosecutions
· Debates on legality of these programs

· In Western countries people often are released on bail, but in China suspects are detained while decision whether to prosecute is made (a further punishment of detainment)

Professor Wang
· Juveniles never tried as adults
· police decision to send to reeducation through labor (a police decision, no court involvement), any protection for juveniles here?

· Juveniles are distinguished ( sent to special schools if minor offense, not the reeducation system 

· Reeducation through labor only for juvenile delinquents if drugs or ________ ( and added procedure for making this decision (a right to police hearing with counsel)

Judge Lareby
· Believes that moving back away from adversarial towards social services models again (problem-solving courts)

· Prosecutors using reverse waiver because harsher dispositions in family court (or wants juvenile to testify ???) or prosecutor cannot prove
· Alternatives to placement are available only when everyone recommending placement

· A funding problem (must cost less to placement)

· best information is talking to the kids about the programs ( talk to the juvenile and the parents, not to the lawyers
· ∆s have an advocacy system (his lawyer, not his keeper ( though not a uniformity of opinion on this factor)

· smart ∆ attorney will get the kid into the services before get to trial (but that is if the kid is out)

· is what is good for the kid mean the same as what is good for society?  The problem is that these kids are not well-parented
Wiseman Film (TN)
· Shoplifting case, read rights to lawyer/silent/ ( nod

· Haircuts! Rorshach tests, drawing tests (race)

· TV, mandatory jumping hacks (looks like having fun)

· Probation given in a shooting case, based on record school/church/reputation and some self-defense – blames black father for having pistol

· Crying kid, social worker (probation officer), blaming mom, trying to talk kid into foster care instead of institution

· Mother reported the probation violation, allowed to speak

· Judge asks whether witness wants to talk

· (no apparent counsel)

· probation revoked ( placed in foster home – can’t see certain friends, go to school – quit crying
· 36th complaint on mother’s children

· probation officer says call me if you have problems!

· Mostly black families

· Child abuse case, welfare department recommends returning to the home

· Whipping by boyfriend while naked ( only 3 years old!  Psychiatrist says that over-did-it (no sadomachism ( grandmother concerned though)

· Had been earlier argument for spanking (says welfare worker, parents then deny) ( though counsel(?) disagrees

· Judge says overzealous, welfare officer will start petition if happens again

· Babysitting juvenile (first time before child) (9th grade, failed one year, kindergarten for lack of attendance)

· Interview by counsel(?) or counselor(?)

· Bruises, hickey – question whether sexual assault
· Tough love on being “a whore”, say I am going to be somebody!

· Work better because one black woman talking to another?  Still a blank stare

· All social worker talking at her, nothing of client talking to social worker!

· Evangelical Christian in a similar situation for doing dope
· Juvenile is silent throughout ( until agrees to pray with -- smiles

· Talks with parent ( says that might have changed because of fear of hell

· Shoplifting, telling parents that not guilty until proven so

· Shoplifting, asked if wants to sign petition, parent wants counseling (both parents work, cannot supervise)

· Court clerk says need a petition, put on probation for counseling services

· Probation officer talking to step-family of 14 year old (again female juvenile accused of running around)

· Claim of sexual advances by step-father ( he denies, social work doesn’t believe (also wrist slashing)

· Probation officer “you could have cut deeper”, but pals around, juvenile cries and says wants to go home 

· Says this is just rebellion causing depression (again talking)

· “Following around and putting hands on her” – very quiet, says didn’t know what meant by it (mom says has to do with father’s charge of incest)

· chaplain at juvenile court, says know parents, says they say she loves them

· child says not close to parents (14), language very counseled
· Evangelical Christian juvenile charged with selling LSD

· Twice committed to corrections, on parole ( Court waives jurisdiction
· Defense counsel argues that no competent proof has been offered ( this is all hearsay – says Constitution requires Confrontation Clause
· Police say still undercover, defense says that doesn’t abrogate Confrontation Clause

· Teenchallenge (evangelical) says will help him, “Christ is the answer”, trying to recruit into program
· Juvenile speaks, says he asked for preacher, says he has been working with them
· Judge says will send thousands of dealers to jail, ∆ says never sold

· Seem to ignore Confrontation Clause, cannot surface them yet
· Juvenile judge says that not going to return to Jesus if won’t tell truth to court ( says that not trying on merits, waiver proceeding need only rely on hearsay (should combat the trial at trial court, admit guilt for evangelical program otherwise a question of proof)

· Won’t make disposition before determine guilt or innocence

· Waives because of charge and twice sent to correction center
· Child placement as well

· Babysitter fondling case before the judge, a request for a polygraph (from same guy, counselor or counsel?  Appears to be counsel)

· Had been a psychological evaluation, judge says will grant request after evidence is first heard

· Counsel (again ?) also requests that question alleged victims in chambers

· Mother testifies in chambers, mother says were worried from the start ( but mom sees the hickey (upset her) ( kids say what happened (mother of ∆ denies), says ∆’s father beats him

· ∆ not present
· Judge asks what mother thinks the right disposition ( wants detention and psychiatric help ( but also punishment

· Counsel/counselor (?) wonders if mother had same problem as child since she was preoccupied with this problem

· Judge then talks to boy ( ∆ said only in trouble with father when drunk (judge threatens electric chair if had been an adult)

· No parent seems to be involved here

· Asks about brother’s treatment

· Asks directly ( says kissed on cheek when went to bed (but no mark) ( unwavering though frozen
· Boy tells same story about talk with mom about fear of handling

· Hot grease kid in bandages, being questioned on what “caused” this

· Foster kid – brings him in for a day of detention for stealing money

· Probation officer ( regulation to wear a bra – probation officer unsympathetic

· Kid is anti-authoritarian

· Section in class ( deadly weapon charge ( this is greatest formality

· Prosecutor and defense counsel shake hands at end
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