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Background

1. Interpreting the rules

a. “May” v. “shall”. In Federal Rules, may implies a judicial decision, where discretion is involved. Shall implies an administrative order to a clerk.

b. Standards v. Rules.

i. Rules. Frontload costs. Difficult to develop with sophistication, easy to apply Enhance predictability. Under rule of law, actors can act with expectation that others will follows rules.

ii. Standards. Backload costs. Application is expensive, promulgation is simple Ex post evaluations of behavior
c. Policy agmts. Before you start pulling policy agmts out, show that there is an ambiguity in the rules that can only be resolved by appeal to the policies underlying the rule.
2. Evaluating cases

a. Is the purpose of the rule served?

b. Tension btw fairness and efficiency
c. Law a regulatory system. Does the outcome give parties in the real world an opportunity to structure their lives in the shadow of the law?
d. Look at the economics of litigation 
e. Look for strategic opportunities created by the rules. Can a party game the rules to get a non-merits outcome?

f. Hobbesian paradigm/triadic model of litigation
g. Π, ∆, and neutral decision maker.
h. Distinguishing factors:

i. Bipolar

ii. Retrospective

iii. Right and remedy interdependent

iv. Self-contained

v. Party autonomy
3. Definitions

a. Complete diversity: all plaintiffs have different citizenship from all defendants. (No one on one side of the v is from the same state as anyone from the other side of the v.)
b. Minimal diversity: at least one plaintiff is a resident of a state different than at least one defendant. (At least one person on one side of the v. is from a differ
4. Some general-purpose analytical methods

a. Efficiency and fairness. Both of these are strong arguments. If everything else is equal, a clear efficiency or fairness gain will be dispositive of an issue before the ct. Tough cases are where efficiency and fairness run against eachother. Mathews is just one application of this: a way of structuring decisions about how much process is due.
b. Backend reasoning. Where a clear answer to an issue isn’t obvious from a prospective reading of the rules, look at how a decision one way or the other will affect the ultimate outcome of the case. Cts reluctant to make procedural moves that, in effect, decide a case on the merits. Issue is creating proper incentive structures: what to do now, so that we get to the desired end state. SI finds this more persuasive than arguments of principle.
c. Rules masquerading as standards. Federal rules look pretty technical, but there’s lots of wiggle room in them. Example: use of “prejudice” in rule 42. Bcs it’s so vague, invites cts to look at policy agmts.
d. Effect of a rule on ex ante behavior. (One) role of law is provide certainty and predictability so that we can organize our affairs. In looking at alternative versions of how a rule might come out, prefer the one that encourages this purpose. Cf Erie line: primary actors have to know what rule they’re governed by, so they can, e.g., take optimal care. Impossible if the rule for choice of law is York. Cf Merek: looking at how the rule would affect actor’s ex ante behavior much more important than how this case comes out.
e. Run out of things to write ( distinguish the case we had in class, and discuss why the strategic concerns at play there aren’t in play here.
Due process

1. Issues

a. Two approaches to due process: 
b. Categorical/foundational. Grant of affirmative rights. X, Y, Z can never be denied
c. Functional/set of restraints on the state. When the state acts, what processes guarantee that it won’t act arbitrarily, capriciously, or in err?
2. Rules
a. Matthews Test. Whether DP is depends on the balance of:

i. Private interest. Magnitude of deprivation, relationship to what is being denied.
ii. Risk of error, and value of additional process in preventing error
1. Factors from Mitchell: bond, notice, hearing, affadavit, judicial oversight, counsel.
2. Bolded items give the other party private incentives to reduce error.
iii. State interest/general efficiency. Govt’s interest in speed, saving money, quick and final resolution of disputes
b. Matthews test for pre-judgement seizure
i. Π’s interest

ii. Risk of error and value of additional procedure

iii. ∆’s interest/gvmt interest taken together
3. Analysis

a. Indicia of risk of error 
i. Bond: this is good – idea is that the Π won’t pursue the pre-judgement seizure order unless he is at least 51% certain that he has a winning case.
ii. Atty’s fees: like bond but better – bigger club for ∆s to weild.

iii. Judicial authorization: basically meaningless, bcs the judge is just going to have a day every now and then and rubberstamp everyone’s applications. J. doesn’t want to be doing this.

iv. Notice & hearing: expensive. Compared to bond, are these even that effective? How many indigent ∆s will actually show up at the hearing?
v. Affadavit: Somewhat effective, to the extent that ∆s fear the court following up and entering sanctions if found to be false.
vi. Counsel: very effective but very expensive.
b. Ultimate lesson of Mathews is that, in some cases, no process whatsoever is acceptable (Van Harken gets close).

c. Three phases of due process law in US.

i. Substantive: State regulation tested againts a definite set of rights read into the 5th and 14th A. Lochner-era. Example: in Lochner, violation of DP = violation of right to K.

ii. Procedural. Warren and Brennan cts. Fuentes approach. Problem with this: doesn’t square with our understanding of what the gvmt does. e.g., no convincing acct for why search warrants should be allowed.
iii. Functional. Mathews approach. Question is, “How much process is due to protect citizens from wrong decisions?” 
4. Cases
a. Fuentes v. Shevin (categorical approach to DP) (1972) (Stewart). Fuentes bought stove and stereo on the installment plan from Firestone. FL statute allowed writs of replevin with affadavit stating that property properly belongs to Π, and that ∆ has it unlawfully. Hold: pre-possesion notice and hearing essential DP requirements.
i. White’s dissent: one-size-fits-all is the wrong approach. The right the ct gives Fuentes here will be waived by K–just creates more trans. costs, ultimately harming the poor.
b. Mitchell v. W.T. Grant (preventing error by ex post remedies) (1974) (White). LA statute for pre-judgement seizure required: verified affadavit that stated exigency and specific allegations (significance: penalties for lying to the ct); judicial authorization; bond. Also provided for a quick post-dep hearing; Π could get stuff back + atty’s fees. Hold: LA statute satisfied DP.
i. Distinguish Fuentes: scope of ex-post remedies, incentives for Πs not to get it wrong
ii. Fuentes is fucked under FL and LA statutes – only difference is that, when the sheriff shows up, he’s much less likely to be wrong about Π being entitled to the property he’s seizing.
c. North Ga. Finishing v. DiChem (high risk of error—no bond, notice, hearing, or judicial involvement) (White). Georgia statute allows Π to freeze assets on presentation of an affadavit that says that ∆ owes Π money, and that Π has “reason to apprehend” the money. Hold: unconstitutional–had none of the “saving graces” of LA statute in Mitchell. Lots of private incentives to abuse the system (tie up competitors assets during an important transaction), and no downside for doing so.
d. Mathews v. Eldrige (DP balancing test). Can social security benefits can be cut off w/o a hearing? Hold: balancing test: private interest, risk of error, state interest.
e. Connecticut v. Doehr (application of Mathews to pre-judgement seizure). DiGiovanni sued Doehr for personal injury, following a bar fight. Got a lien on his house pre-judgement. CT statute only required affadavit, and that the attachment be on real property. Hold: prejudgement attachment w/o notice, hearing, or bond is unconstitutional.
i. Private interest: medium. Impairs Doehrs ability to move, affects his credit rating. No relationship btw house and the transaction which gave rise to suit—just a way of attacking Doehr.
ii. Risk of error: high. No notice, no hearing, no bond, no post-hearing penalties to discourage strategic seizures. Plus, case is very fact-heavy. Whether DiGiovanni will recover is ultimately a he-said she-said problem
iii. Π/gvmt interest: Low. Π hasn’t proven that Doehr would otherwise be insolvent. No exigency ala Fuentes or contaminated meat cases. Gvmt is acting purely on behalf of DiGiovanni; it’s only interest is that the dispute be settled (doesn’t care how). 
f. Van Harken v. City of Chicago (modern application of Mathews) (Posner). Q was whether the Chicago parking appeals system, which was pretty bad, satisfied DP. Mathews test applied. 
i. Private interest: Low (ticket price)
ii. Govt interest: Moderate (costs of hearing)
iii. Risk of Error: Low (lots of data on results, lawyers have discretionary authority to cross-examine).
Pleadings
1. Issues
a. Determining lowest-cost provider of information.

b. Distinguishing innocent mistakes from strategic gaming.

c. How much information must Π develop to bring suit?
2. Rules

a. Rule 1: Repudiation of formal pleading. Interpret rules to allow just, speedy, inexpensive resolution of cases.
b. Rule 7: Complaint and answer; no special forms of pleading—low cost of entry.
c. Rule 8: Elements of a claim: jurisdiction, short and plain stmt of facts, prayer for relief.
i. 8(e)(2): Alternative pleading allowed, not to be abused. McCormick v. Kopman.
d. Rule 9(b): Specificty for fraud, mistake of mind. To be interpreted strictly—Leatherman.
e. Rule 11: Atty must make reasonable inquiry into fact and law. Zuk.
f. Rule 12: Defenses—all can be raised in pre-answer motion, or answer.
i. 12(b) defenses/12(h) privelege of defenses:
ii. Least favored (must raise immediately or in the answer): personal jurisdiction, improper venue, insufficient process, insufficient service.
iii. Somewhat favored (raise immediately, in any pleading, or at trial): failure to state a claim, failure to join indispensable party.
iv. Most favored (bring this up whenever, even on appeal): subject matter jurisdiction.
v. 12(e) indefiniteness. Appropriate only if can’t formulate a response as required by Rule 7. Also useful for fraud cases, where you want P to plead with specificity.
3. Analysis

a. Historical development of liberal pleading
i. Under common law, choosing the correct form of action (“legal pigeonhole”) important. Choosing incorrect form of action could sink a case permanently.

ii. Code pleading. Pleading reduced to complaint, answer, reply, and demurrers. Form of action still required.
iii. Federal rules written in 1938.
b. Goals of liberal pleading system

i. Decide cases on the merits

ii. Distribute the costs of information acquisition throughout the litigation process

c. 12(b)(6)

i. Question of law for J.

ii. Allows you to avoid costs of info gathering until it’s established that there a cognizable claim in the complaint.
iii. Under 12(h), atty must immediately decide whether to file 12(b)(6) right away.
d. Economics of litigation
i. EVΠ = P(A) – C
EV∆ = P(A) + C
Where P is the probability of the suit suceeding, A is the anticipated reward, and C are the costs of litigation.
ii. Costs of litigation create a settlement zone where, if both parties agree on P and A, they will settle to save money. P=.1; A=10; C=2. Π should settle for anything greater than -1. ∆ should settle for anything less than 3. (Theoretically, settlement zone is -1 to 3. Realistically, btw 2 and 3, assuming Π doesn’t want to lose money on litigation.)
iii. Nuisance litigation: EVΠ < 0.
iv. In terrorum litigation: C∆ includes exogenic costs.
1. Difficult to specify types of cases that have this property ex ante. Drop in stock price, loss of goodwill, etc. not limited to stock fraud cases.
2. 9(b) not coextensive with in terrorum cases—investors allege fraud all the time with little consequences. But a single products defect claim (e.g. Dalkon shield) can destroy a company’s reputation.
v. Priest-Klein hypothesis. Parties go to trial if they are insane (don’t properly asses P, A) or the law is unsettled. Otherwise they settle in the zone.
e. Specificity
i. Reasons not to sue multiple ∆s one-by-one:
1. strategic opportunitty for Ds, in that they learn from past trials
2. technical reason. statute of limitations may toll if P is forced to go one by one

3. general efficiency. makes sense to look at the facts just once and get the dispute over with.
ii. Policy agmt for liberal pleading: ∆ often cheapest cost information provider. System’s preference for keeping barriers to entry low.
iii. Does 9(b) really catch in terrorum cases? No. Other types of cases—RICO, civil rights—have greater exogenic costs than fraud ones do, but rules haven’t been ammended to reflect that.
iv. Why should the literal language of the rules control (Swierkiewicz)?
1. Preserve role of jury—don’t create early factual screen

2. Sacrifice adaptability and efficiency for overall justice. Treat like cases alike, even if it means allowing more shit cases. Judicial system has to be predictable.
3. Availability of amendment procedure.

v. Strategic choice of narrow or broad pleading
1. For narrow: Change theories, eliminate risk of accidentally introducing defense, buy time to develop facts.

2. For broad: Have ct determine law, elicit defense or denial from ∆, required by 9(b).
4. Cases

a. Conley v. Gibson (foundations of liberal pleading). Black railroad employees union filled their jobs with whites. District and appeals cts dismissed complaint on failure to state a claim. SC reversed, finding complaint “sufficiently alleged breach of union’s statutory duty.” Hold: purpose of pleading to give other party fair notice.
b. Gillispie v. Goodyear Service Stores (facts not conclusions). Π just stated that ∆ was negligent, didn’t say how. Because negligence is only the legal result of certain facts, pleading tossed—must allege elements (facts) that the claim is built upon.
c. U.S. v. Board of Harbor Comissioners (alternative pleading 1). US sued ten off-shore oil facilities, because it found oil in the water. Improbable more than one was responsible. Ct allowed.
i. Distinguishing ten ∆s from a million: backend reasoning is always cheapest cost information provider; is cost (hauling one mil Ds into ct) justified by objectives? J has to weigh costs, benefits of P’s way of acquiring information and decide whether the benefits are worth the costs. No bright line rule—varies depending on what is at stake and who/how many Ds there are.
d. McCormick v. Kopman (alternative pleading 2). Decedent drank beers then drove home. Driving home, ∆’s truck crossed the double-yellow and killed him. Π sued truck driver and bar. Hold: contradictory theories allowed at pleading (but not at verdict, and right should not be abused). Policy rationale: keep barriers to entry low, efficient info gathering.
i. Same factors implicated in Harbor Commissioners at play here: Ds would learn info + strategy from first trial, more efficient to do it at once, statute might toll.
ii. Purpose of liberal pleading frustrated. Rationale for liberal pleading is that in general Ds have most access to information about the dispute, and we want them to produce it. Here, alternative pleading effectively forced each D to prosecute McCormick’s case for her. Liberal pleading not about shifting the costs of brings a case—just the cost of acquiring information.

iii. Use for purpose of rule frustrated by party’s strategic use of it.
e. Zuk v. EPPI (truth and sanctions). Π thought he had a copyright claim against ∆. He didn’t have the right facts or law. Hold: attys must make reasonable inquiry into facts and law. Purpose of R 11 sanctions is deterance.
f. Mitchell v. Archibald and Kendall (legal sufficiency of pleadings`). Π shot after ∆’s employees tell him to wait outside their warehouse on the street. Complaint’s theories required “premises” to constructively extend to bordering thoroughfares. Ct rejected.
i. Use for principal-agent problem: lawyer looking for an easy win; doesn’t want to push the law; testing the waters early so he can drop the case if he can’t get a merits decision that will withstand appeal.
g. Ross v. A. H. Robbins (specificity). Π sought to lead a class of Πs who bought A. H. Robbin’s stock when it allegedly knew about problems with the Dalkon shield. Ct required complaint to state fraud with pecularity.
i. Misapplication of rule. Complaint contained plenty of circumstantial evidence that Ds knew what was going on (e.g., critical report was circulated long before released to public.) Honed in on a technicality—scienter of the directors—to preserve the company’s assets for tort victims.

ii. Fair outcome, shitty precedent. If this becomes the rule, how to ever plead a fraud case w/o an admission from the D that he was hiding info? Use for ct creating bad precedent when it allows its view of the merits to color a procedural decision.
h. Cash Energy v. Weiner (D. cts want specificity because they hate garbage suits; more on in terrorum litigation).(Judge Keeton) ∆s leaked nasty chemicals. Ct reasoned by analogy to require specific pleadings in CERCLA cases (high reputational harm; high cost of defending litigation). Expansive definition of in terrorum litigation, that goes beyond cases that include exogenic costs to defendants—implies every really expensive case is in terrorum.
i. Ct says 9(b) coextensive with in terrorum cases.

ii. D Cts wants to use its discretion to expand the class of cases where it can require specific pleadings. Basis for this is 8(f)—cts interpret rules w/ an eye towards achieving substantial justice.
iii. Slippery slope: if we allow this, why not allow cts to impose high barriers to entry for civil rights cases, prisoner litigation? At least for CR, there is a congressional policy of making the suits easy to bring.
i. Swierkiewicz v. Sorema (strict interpretation of 9(b)). Hungarian CUO at insurance agency demoted and replaced with younger French alternative. Sued for discrimination based on age, national origin. Hold: Prima facie case not required at pleading stage. 9(b) and other rules must be interpreted strictly and, if necessary, amended through the rule amendment process.
j. Leatherman v. Tarrant County (strict interpretation of 9(b)). Trial, appeals cts applied a heightened pleading standard to Π’s civil right’s suit. 5th Cir. rule was that § 1983 cases are presumptively frivolous. SC reversed. “[I]n the absence of amendment to the Federal Rules of Civil Procedure, federal courts and litigants had to rely on summary judgment and control of discovery to weed out unmeritorious § 1983 claims sooner rather than later.” Three concerns for Rhenquist:
i. Hard to limit to § 1983 cases.
ii. FRCP are supposed to be transubstantive—same set of procedural rules supposed to apply to all different kinds of cases—only possible general rule is that complex cases require heightened pleading, but this can’t work (back to who is the lowest cost information provider)—don’t want to create one set of procedural rules for § 1983 actions and another for everything else.
iii. Expresio unius.
iv. Tension is btw allowing lots of cases (some legit, many frivolous) and fewer (block some legit cases along w/ the frivolous ones). SC admits frivolous cases are a problem, but says 9(b) isn’t the right tool to deal w/ them.
Answer

1. Issues

a. Use of prejudice to the opposing party to determine when cts enforce a rule strictly or allow people who aren’t good at following rules to get away with it.
b. Do parties have a duty to produce information?
2. Rules

a. Rule 8(b). 
i. Answer must respond to every claim (paragraph) in the complaint.

ii. Ignorance has the effect of a denial. But cf. Crompton & Knowles.

iii. If ¶s in complaint contain more than one allegation, pleader must respond to each if he intends to admit some and deny some.

b. Rule 8(c). Affirmative defenses. Whenever you answer a pleading, you must note all affirmative defenses you intend to bring, including…
i. Res judicata
ii. Laches (C/L statute of limitations)

iii. Waiver
c. Rule 15(a). Leave to ammend should be freely given when justice requires. Purpose of ammendments is to allow trial on the merits. Not allowed when there is strategic gaming, or prejudice to opposing party would result.
d. Rule 55(c). Balancing test for setting aside default—purpose is to assess merits v. strategic use of the rule.
i. Whether party has a meritorious defense (excuse).
ii. Prejudice to other party—statute of limitations has run, witness has died, etc.—anything that puts them in a worse position when we get to the merits.
iii. Whether culpable conduct was done by ∆ or atty.
3. Analysis

a. Prejudice: Something that puts a party worse off for non-merits reasons

b. Culpable conduct: intent to thwart judicial proceedings or contempt of court. Guiding concern is letting non-merits factors decide the case. Overarching policy is to stritcly enforce rules iff a party is prejudiced.

c. 55(a) Entry of default and 55(b) default judgement
i. Entry is a mechanical procedural move, executed by the clerk, that allows a party to get 

ii. Default judgement is a big deal. Allows Π to garnish paychecks, take judgment to other jurisdictions to execute on, etc.. Once judgement is entered, dispute is “settled.” We like judgement, b/c it allows party to rely on them and get on with life.
d. Policy rationales for Zielinkski
i. Answer part of winnowing process. After complaint, it’s time for factual accuracy.

ii. Strong indications that ∆ was acting strategically. Multiple opportunities to correc the error. Conciousness of statute of limitations.
e. Complaint and answer have different roles. The complaint puts ∆ on notice, frames the dispute. Answer is the firtst step in the information-gathering process. Justification for David v. Crompton, Zielinksi.
4. Cases

a. Default
i. Shepard Claims v. Darrah and Associates (setting aside default; introduction to prejudice). ∆’s atty was on vacation when complaint was filed. Secretary requested extension for filing answer from Π’s secretary. The office was very confused, and they didn’t get it in on time. When D atty figured out what happenned, he immediately filed a “notice of retention”—trying to keep an entry of default from turning into a judgment. Then he filed a motion under 55(c) asking for the entry of default to be set aside. 
1. Use for fighting case on pre-trial motions, ct’s reluctance to allow pleading wizardry to determine outcome.
2. Purpose of rule served. FRCP wants the interests of attys, clients to be aligned. If D loses here bcs of his atty’s errors, he’ll turn around and sue the atty for malpractice. Then the atty can reveal all his priveleged information/argue he would have lost on the merits anyway. Penalizing party for his atty’s fuckup would create a perserve effect on people’s ex ante relations w/ their attys (compare Hickman).
b. Duty to produce information in the answer
i. Zielinski v. Philadelphia Piers (witholding information for strategic reasons). Π sued Philadelphia Piers for forklift injuries, didn’t know that forklift operations were held by a second company. In answer, ∆ generally denied ¶, without raising wrong defendant issue (violation of 8(b)). Ct held that jury should be instructed, counterfactually, that ∆ really owned forklift. Found prejudice to Π (statute of limitations had run), culpable conduct (goes back to prejudice), client—not just atty—to blame.
ii. David v. Crompton & Knowles (witholding information bcs of carelessness). Π sued ∆ for products liability. ∆ claimed not to know whether it was in fact liable for the prodcut in question. Later found the sales K and wanted to ammend answer to deny liability. No real reason for witholding the info—just too lazy to do a proper investigation of their files. Ct denied, finding that b/c ∆ had control over the information, a claim of ignorance was tantamount to an admission.
1. Hold: lack of information a denial, unless party should have known. Should have known ( counts as admission.
2. Prejudice is much less than in Zielinski—no statute of limitations, just making Π figure out what’s really happening.
3. In effect, a strict liability standard for not providing info. If you are the unique provider of material information, don’t provide, and the opposing party suffers prejudice (?), ct will punish you.
4. Prejudice to P, here, is the undue delay that not identifying the right D caused. We are in the “winnowing stage” at the point the answer is filed: rules construed against the backdrop of the cheapest cost information provider being compelled to produce information.
Counterclaims, res judicata, issue and claim preclusion
1. Issues

a. How broad will the release (repose) be that comes at the end of the litigation?

b. If a particular issue of fact or law was determined in an earlier proceeding, can a party to the first proceeding be “estopped” from claiming that the issue should be decided differently in a second proceeding they are a party to?
c. What does same T/O mean for the purposes of res judicata/issue preclusion.
2. Rules
a. Rule 13. Counterclaims
i. 13(a). Compulsory. Counterclaim arises out of the same “transaction or occurrence” ( ∆ shall bring a counterclaim (or res judicata attaches).

ii. 13(b). Permissive counterclaim. Any ∆ v. Π claim allowed btw same parties. Requires independent source of SMJ.
b. Rule 13(g). Crossclaims. ∆1 v. ∆2 allowed only if same T/O.

c. Res judicata. Disposition of first case on merits will foreclose all claims that were brought or should have been brought. Manego.
i. Four requirements
1. Same parties

2. Same claim (i.e., same T/O as original claim)

3. Final judgement

4. Judgement was on the merits
ii. Exception: change in fact or law (but no retrospective application of laws) 
iii. Privity: parties in K privity bound in RJ by jdmts on other party
d. Issue preclusion. If a party previously had a full and fair opportunitty to litigate an issue ( they’re estopped from claiming the issue should be decided differently.
i. Requirements
1. Issue fully and fairly litigated

2. Issue decided

3. Issue was necessary to judgement

ii. Equitable safeguard. Trial ct should deny if:
1. Party @ T2 could have joined original suit (cf Parklane: can’t join w/ the SEC in an enforcement action). Penalizes wait-and-see.
2. T2 offers better procedure than T1
3. ∆ at T2 didn’t have a full-and-fair opportunity to litigate the issue (e.g., first trial was a military trial)
iii. “Defensive collateral estoppel”—protection against a P who litigated an issue and lost—∆ at T2 estops to keep Π, who already litigated issue at T1, from relitigating the issue. Blonder-Tounge. (Note that P chooses the time and forum of the first suit.)
iv.  “Offensive collateral estoppel:” Π in second suit estops ∆, who lost on issue at T1, from relitigating the issue. Ct always looks for prejudice before applying. Parklane. (D doesn’t choose the time or forum, so ct looks for whether the litigation the first tie through was somehow defective.)
v. Test always whether the target of estoppel had a full and fair opportunity to try the issue the first time through.
3. Analysis

a. Five precedents for “same transaction or occurrence”
i. Pragmatic test. Mannego. [use only for R/J]
1. Close in time, space, origin

2. Convenient trial unit

3. Treatment conforms to parties’ expectations/usual business practices
ii. Same evidence (middle). Wigglesworth. [use for CCC] Best that can be said for this is that it promotes efficiency: only have to bring the witnesses into court once to talk about what happenned.
iii. Any common fact or law (loose)
iv. Whether suit would create res judicata effect (strictest)
v. Logical relation (wtf is this supposed to mean?)
b. Deep thoughts about the compulsory counterclaim rule.
i. Avoids inconsistent results. Efficiency: only pay fixed costs of litigation once. Ultimately driven by res judicata. If there weren’t a CCC rule, parties would lose right to litigate claims arising from a T/O without notice. (Why do you need res judicata? Parties could just be dragged into ct thousands of times for the same T/O—Πs would just keep trying until they won.)
ii. But, creates a problem for attys: any time you’re sued, need to look and see if there are any claims arising from the same T/O that you need to bring. Systemic effect is overpleading.
iii. Why not make permissive counter- and crossclaims compulsory? Overload the litigation system, force people into ct before they’re sure they want to sue. Jury tainting.
c. History of issue preclusion
i. At C/L, only the same parties could issue-preclude eachother. “Mutuality of obligation.” 
ii. Blonder-Tounge lets ∆s issue preclude: if Π litigated an issue on the merits (and lost), then wants to reopen in the issue in a suit against ∆, bar the issue.

iii. Parklane does the same for Πs. If ∆ litigated an issue and lost on the merits ( can’r reopen the issue in a new suit.
d. Factors (illustrative) for whether to allow offensive issue preclusion
i. Inconsistent judgements relied on
ii. ∆ didn’t have proper incentives to litigate vigorously in first case
iii. Better “procedural opportunities” in second action
e. Strategic issues for issue preclusion
i. Raises stakes for first litigation—lose once, you’re cooked.
ii. Most sympathetic Π will go first.
iii. Asymetry. Win at first trial, you have to litigate again; lose, and you lose the issue forever.

iv. Subsequent Πs have incentives not to join first litigation (don’t want to get issue precluded).
v. Upshot: all these are acknowledged faults, but we’ll work with them for efficiency and fashion remedies on an ad hoc basis. 
4. Cases

a. Wigglesworth v. Teamsters. Wigglesworth sued Teamsters for violation of a federal statute governing union meetings. Teamsters answer included a counterclaim, alleging libel. For 13(a)—compulsory—Teamsters need same T/O (otherwise thrown out for lack of SMJ). Ct threw out counterclaim b/c not same T/O—Wigglesworth’s complaint regarding the meeting, the Teamster’s had to do with his conduct when he filed suit. 
i. SI: Wrong outcome. Same evidence (“Did they really club you in the knees,” etc.) will be presented at both trials. Ct didn’t want Teamsters able to go into discovery against Wigglesworth.
b. Bose v. Consumer’s Union. Same evidence test for “same T/O.”
c. Manego v. New Orleans Board of Trade. Manego brought civil rights suit against Willard (banker), Bank, Selectmen. Given opportunitty to produce evidence, but didn’t. Suit tossed on summary judgement. Brought second suit, changing ∆s, and cause of action (anti-trust). Ct tosses, saying claim based on same T/O. Hold: “What factual grouping constitutes a ‘transaction,’ and what groupings constitute a ‘series,’ are to be determined pragmatically” 
d. Blonder-Tongue v. U of I Foundation (“defensive” issue preclusion). “A party who has had one fair and full opportunity to prove a claim and has failed in that effort, should not be permitted to go to trial on the merits of that claim a second time.” Creates a shield for ∆s.
e. Parklane Hoisery v. Shore (“offensive” issue preclusion). SEC brought an equity suit against Parklane, won. Shore, leading a class of investors, wanted to use fraud issue, determined at T1, in second suit. Hold: Offensive collaterial not precluded categorically, but district cts have wide discretion for whether to allow it. Creates a sword for Πs.
Parties to a suit
1. Issues

a. Who do we want to be bound by litigations?
b. Quasi-merits decisions during pre-trial. Kedra, Insolia.

2. Rules
a. Rule 10(a). No annonymous Πs.
i. Exceptions: Π is challenging the standard operating policy of a public (corporate?) entity, is seeking exclusively injuctive or declaratory relief, and faces stigmatization bcs of the sensitive nature of the policy/behavior being litigated. SMU v. Wynne & Jaffe.
b. Rule 14(a). Impleader. ∆, as third-party Π, may bring in another party (third-party ∆) if liable for all or part of Π’s claim against ∆. 
i. Second suit must be “derivative of, and dependent upon, the success of the [original] Π’s claim.” Third-party ∆ pays ∆, pays Π. 
ii. Any party can move to strike the impleader. 
c. Rule 17(a). Real party in interest. All actions must be brought by the real party in interest. VEPCO.
i. Subrogation. Usually when an insurance co. pays you for something, you assign your right to sue for that trans. to the co.
d. Rule 18. Permissive joinder. Party to a suit may join … as many claims … as the party has against an opposing party. J. has discretion to 
e. Rule 19. Compulsory joinder of parties. [corresponding motion is 12(b)(7)]
i. 19(a) – mechanical test: (1) complete relief cannot be granted w/o absent person; or (2) person claims interest and so situated that absence (i) practically impedes ability of party to protect the interest; or (ii) leaves any of the parties in the proceeding subject to multiple liability or inconsistent obligations. 
ii. 19(b) – four-part equitable test of whether action can proceed w/o party that satisfied 19(a). Considerations: whether judgement without absentee would prejudice those already parties; whether orders can lessen prejudice; whether adequate judgement is possible w/o absentee; whether Π has an adequate remedy if the action is dismissed for nonjoiner.
f. Rule 20. Permissive joinder.
i. 20(a) Πs may join whoever they like, provided there is:

1. Same T/O or series of T/Os; and 
2. Common issue of law or fact.

ii. 20(b) Ct can order separate trials to prevent a party from being embarrased, delayed, or put to expense by the inclusion of a party. Kedra.
g. Rule 21. Severing claims. Misjoinder not a reason to dismiss. Any claim against a party may be severed and proceeded with separately.
h. Rule 24. Intervention. 

i. (a) By right. Allowed if:
1. Statutory right; or
2. (i) Applicant claims interest in the property/transaction that is the subject of the claim and (ii) disposition as a practical matter may impair ability to protect that interest, and (iii) no one else is adequately representing the interest.
ii. (b) Permissive
1. Statutory right; or
2. Applicant’s claim or defense and the main action have a question of law or fact in common … In exercising its discretion, the court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties.

iii. Interest
1. If a private suit (typical C/L suit) ( interest means a tangible interest in the subject of the suit: the cow, K privity, etc.
2. If a public suit (impact litigation; serving a quasi-public purpose) ( interest a placeholder for other things cts consider:

a. What the potentially intervening party brings to the table
b. Who—and the perspective–the intervenor represents.
c. Look to the “zone of contemplation” of the lawsuit or statute in question as an indicator of what kind of intervention is allowed.
i. Rule 42(b). Separate trials. The ct, in furtherance of convenience or to avoid prejudice … may order a separate trial of any claim.

i. n.b. Prejudice vague, so invites cts to weigh policy agmts.

j. Interpleader. Avoiding ‘race to judgment…” Allowed when there is one, defined pot (insurance) and plaintiff may be exposed to double or multiple liability.
i. Code—28 U.S.C. 1335. Minimal diversity. $500 at stake. Nationwide service.
ii. Rule—Rule 22. Complete diversity. Normal AIC. Rule 4 service.
3. Analysis

i. Rule 10(a). 
ii. ∆’s consideration: only real gatekeeper; suit imposes enormous costs on us (stigmatization). Rule 10(a) is there to keep the system from being overwhelmed by junk (costless) suits. Gvmt can bear the cost of annonymous suits against it, bcs everyone understands that elected officials are “just doing their job” and there’s no alternative but to use government services. (i.e., gvmt can’t lose business bcs of an ugly suit against it.)

iii. Π’s: purpose of Title VII is to empower disenfranchised women to correct nasty employment situations; can’t do this if costs of bringing suit are high. Exceptions aren’t limited to gvmt, but to large corporate bodies’ standard operating practices.
iv. Ct’s: type of relief sought; real risk of retaliation; who D is; extent to which suit seeks to vindicate public rights and laws ( quality of eventual trial.
b. Rule 14. 

i. Efficiency. Same evidence will be used at both trials. Why not hear it once and get it over with?
ii. Equity. ∆1 temporarily out the money if it has to turn around and sue ∆2. This can be a tough burden on individuals and small cos. Also, statute of limitations for the event can run.
iii. Atty issue: when you confront a complaint, need to look at all the possible defenses, including impleader, right away.
c. Rule 17. Original purpose was to broaden the class of people who could bring suit, but now it’s primarily used as a defensive mechanism. “It is to enable a defendant to present defenses he has against the real party in interest, to protect the defendant against a subsequent action by the party actually entitled to relief, and to ensure that the judgment will have proper res judicata effect.” VEPCO.
d. Rule 20 and the prejudice calculus. When answering a motion to sever (20(b), 42(b)), the ct is going to focus on prejudice to the parties. 

i. In Kedra, severing the claims would have put a significant burden on Πs, bcs they would have to prosecute n cases to get relief, later ∆s would learn from earlier ones, and ∆s will fingerpoint.
ii. Danger of not severing is that some ∆s are found guilty by association. But, matters little, bcs the police department or union will end up paying for everyone’s damages anyway.

iii. Note that this dynamic—who severing will hurt—depends on the facts of the case. In Kedra, cuts for Πs, bcs of their strong prima facie case, and the ∆s institutional setup.

iv. Look at the remedy sought as a clue to whether joinder of parties will be allowed: purely injunctive relief ( need to get everyone together; issue a univocal ruling. Money damages ( much worse case for joinder. You’re going to have to show each ∆s contribution to the harm anyway, so what efficiency gain by allowing joinder? Ct says, at least for pre-trial, there is no “cash value” to the prejudice created by joining everyone, so let it proceed together for now. Furthermore, look at it the other way: if J. severs now, it has the practical effect of keeping Πs from ever recovering—he doesn’t want to make that kind of merits decision at the pleading (Rule 8) stage.
e. Rule 21. Motion for misjoinder of parties. “Parties may be dropped or added by order of the court on motion of any party or of its own initiative at any stage of the action and on such terms as are just.”

f. Interpleader.

i. Not enough to say, “I don’t have the cash to pay.” Bankruptcy deals with that. You need some pre-existing limit on your liability, like an indivisible piece of land, or an insurance policy with a liability cap.

g. Rule 24(a) violates the C/L paradigm two ways:
i. Not-in-interest party has a right to participate

ii. Named parties don’t really have an interest; what is NRDC’s interest in Nevada uranium mining, e.g. Nothing at all like Farmer Brown’s interest in his cow.
iii. Interest defined contextually, once we know the kind of suit we’re dealing with.

h. Rule 24(a) factors for assesing whether a party would be a good intervenor in a public suit:

i. Potential for the already-joined party to sellout the non-joined parties.
ii. Intervenor’s values and experience (e.g., in NRDC, local communitty value)
iii. Access to special knowledge and information
iv. Ability to help parties resolve dispute—e.g., whether it’s impossible to settle w/o intervenor

4. Cases

a. SMU v. Wynne & Jaffe (rule 10 annonymous Πs; backend reasoning). Young female lawyers sued major Dallas firms for sex discrimination. In interogatorries, ∆s asked for their names. Ct refused to allow them to procede annonymously, finding that they didn’t fall w/in any of the exceptions to the “no annonymous pleading” rule.
i. Alternative reasoning w/ same result: Start with the relief the Πs are seeking. If what they really want is money damages, they should be forced to state their names, bcs ultimately they will have to come forward to present evidence regarding how much they were harmed for. Furthermore, if they’re just seeking injunctive relief, there’s no reason for them to be named Πs in the first place. A Π with associational standing can file suit, and “force” them to come forward as witnesses (plays on difference btw compelled testimony and purposeful advocacy). In both cases, proper decision is to not allow them to go forward annonymously.
b. Kedra v. Philadelphia (permissive joinder; pre-trial decisions on the merits). Philladelphia cops harassed various members of the Kedra family over one and a half years. Kedras joined the city, the police department, and various cops and police officials as ∆s. They wanted the jury to see “a wall of blue.” ∆s filed a motion to sever, under rules 20(b) and 42(b) bcs not the same T/O. They were worried about guilt by association. Ct ruled that a lengthy pattern of abuse could constitute a single T/O, and that it would consider severing trials later under 20(b).
i. Backend approach: ∆s worried about jury seeing a wall of blue, but we’re not even to discover. J. properly adopts a wait and see approach: it can delay w/o prejudice.
ii. Makes a lot of sense given that the J’s decision could possibly kill P’s case: if he severs now, case is too expensive for them to bring.
c. Insolia v. Phillip Morris (more on permissive joinder; similar analysis to Kedra w/ different outcome). Three smokers, with very different histories, sued the major tobacco companies. The companies moved to sever, and the ct granted, on the ground that the jury might be overwhelmed by all the facts. No efficiency gain from keeping the case together—prejudice a much closer call than in Kedra.
i. Prejudice to Π of not keeping it together: same as Kedra: burden of filing multiple suits, opportunitty for ∆2 to learn from ∆1’s trial.
ii. To ∆: not severing takes the focus off of the Π’s personal behvaior, and shifts it to ∆’s policies, what they knew, etc. ∆s want to fight this on the individualized facts of each smoker—what did they know and when?
d. Pulitzer-Poser v. Pulitzer (rule 19 indispensable parties). Carol, the Π in a state case, brought a simultaneous federal suit against ∆, Samuel. Samuel filed a 12(b) motion for failure to join an indispensable party, bcs the other Πs in the state case, Susan and Lillian, weren’t Πs in the federal case. Ct holds that failing to join Susan and Lillian satisfies 19(a)(i): keeping them out will “impair or impede the person’s ability to protect that interest” bcs of quasi-precedential effect of federal judgment. Finds no equitable factors under 19(b) that warrant keeping the suit in federal ct.
i. 19(a) ruling is not workable as a general rule; ∆ could block any suit by claiming there was a potential Π somewhere out there who would be prejudiced by this suit going forward.
ii. Real action is in 19(b). Ct worried about prejudice to Samuel (incompatible injunctive relief, burden of defending two suits, giving state Πs a chance to learn from first litigation) if it allows the federal case to go forward.
e. VEPCO v. Westinghouse (rule 17 real party in interest; 19(b) equitable factors). VEPCO sued Westinghouse after a piece of Westinghouse equipment caused a blackout. The litigation was controlled by INA, VEPCO’s insurer. Westinghouse filed rule 17 and rule 19 motions, arguing that the real party in interest wasn’t suing, and that INA was an indispensable party. Rule 17 motion rejected, bcs substantive law defines who can bring a claim, and VEPCO fit within the rule. Rule 19 motion thrown out under 19(b). Ct said, “Even if INA was an indispensable party, we can fashion measures to prevent prejudice to Westinghouse” (i.e., current action having res judicata effect on INA; no incompatible relief sought).
f. Clark v. Associates (impleader). Clark filed suit against repo. company for breaking his leg while repossesing a tractor. The company impled the hired goons they used to actually reposses stuff, and Clark objected. The ct allowed the impleader, holding that liability needs (onlyto be “derivative of, and dependent upon, the success of the [original] Π’s claim.”
g. Klotz v. Superior Electronic Products (impleader contrast case). Klotz sued the maker of a sausage cooker, after she got sick bcs it undercooked her sausage. Sausage co. tried to implead Klotz’s college, arguging that she ate an undercooked sausage there. Not allowed. Klotz should have pled in the alternative. Absent this, Superior should just defend on the merits and get summary jdmt. (Essential element of Klotz’s claim—MLTN causation—missing.)
h. State Farm v. Tashire (interpleader). Truck driver hit a Greyhound bus, lots of people got hurt. State Farm brought interpleader motion in OR; wanted to pay its $20,000 and get out, not have to defend Tashire in all the subsequent cases. Greyhound latched onto State Farm’s interpleader, and got the J. to let them interplead. Ct doesn’t allow, bcs doesn’t satisfy the reqs. of interpleader: their pot is unlimited, and no proof that claim by one will preclude claim by others.
i. Greyound’s, ct’s legitimate interest: doesn’t want to defend 100x; wants repose; needs to know its total liability. Major collective action problem, but interpleader the wrong vehicle for resolving it—too much prejudice to ∆s to give up their right to select a venue, timing of the suit. Π is the master of the case.
ii. Trial ct should have stayed the proceeding, waited until other cases matured, then consolidated everything.

i. NRDC v. NRC (intervention). Small mining companies wanted to intervene in a case brought by the NRDC against the state Uranium liscensing board. Paties didn’t want them there. Ct finds small companies’ interests—the perspective of a small company, the possibillity that they might be sold out by the bigger company—sufficiently unprotected to let them intervene. Same interests as the big mining company (want to mine the shit out of the mountain) but big co. has opportunitties to sell them out. Interest vs. representation.
i. * Use for breakdown of C/L paradigm: parties whose interests aren’t proximately affected by suit still allowed to participate in it. 
ii. Also use for changing role of the ct. Why are judges deciding this problem?
iii. To determine whether a suit is public or private, look at the parties: if they are placeholders in a suit that’s trying to define what a public law means, or how an entire class of activity should be regulated, it’s a “public” suit.
j. Intervention note cases
i. Cascade Natural Gas Corp. v. El Paso Natural Gas Co. El Paso bought a pipeline, in violation of antitrust laws. At remedy stage, state of California—the biggest market for El Paso’s gas—sucesfully interved. Broad view of interest: non-legal interest enough.
ii. Donaldson v. United States. IRS sues Donaldson for back taxes. Separately, subpoenas Donaldson’s old employer for business records. Donaldson tried to intervene and was rejected. No “interest” in the subj matter of the suit = IRS’s enforcement activities. (Only interest in a superficial sense, that this suit could potentially affect his.)
iii. Trbovich v. United Mine Workers. Union member wanted to intervene in a case brought by the secretary of labor to set aside union elections. Allowed.
Review: parties and claims rules
Compulsory

13(a)
Compulsory counterclaim. Conterclaim arises out of same T/O ( must bring now. 

19(a)
Absent person must be joined if (1) complete relief impossible w/o them; (2) absent person claims interest, and (i) absence will keep them from protecting that interest; (ii) leaves parties to the original litigation subject to multiple liability. BUT, Ct can may use equitable considerations and remedies before it throws a caes out for failure to join an indispensable party.

Optional

13(b)
Permissive counterclaim. ∆ can bring anything at all against Π, so they can resolve all their differences at one time.

13(g)
Crossclaim. ∆ may bring claims against other ∆s if same T/O.

13(h)
Joinder for cross- or counterclaim. Π, for purposes of cross- or counterclaim, may join people not party to the original litigation.

14(a)
∆ may bring suit against third-party ∆ if there’s a chain of liability.

18(a)
Permissive joinder. Any party asserting a claim to relief can join anyone they have a claim for relief against. 
20(a)
Πs can join if same T/O or series to T/Os, and common issue of law or fact. ∆s may join if they are jointly or severally liable for any remedy, and there is a common issue of law or fact. Joined Π or ∆ doesn’t have to be interested in prosecuting or defending a claim.

Class actions
1. Issues

a. Can a CA provide a “bill of peace” for the subject being litigated? (Depends on why a class has been created in the first place. CAs have limited applicability.)
b. First time rules explicitly admit the breakdown of the C/L system of bipolar private litigation and address themselves to the realities of mass society.
c. Competing interests of efficiency and fairness.

i. CAs allow great efficiency gains—once-and-for-all form of litigation

ii. But they also foreclose classmembers’ rights w/o giving them a day in ct, leading to the cts’ attention to adequacy of representation and other procedural safeguards.
2. Rules
a. Rule 23(a). Pre-reqs for all class actions

i. Numerosity: joinder impractical
ii. Commonality: common element that allows an efficiency gain
iii. Typicality: class rep is typical of class, and can litigate the efficiency-creating issue
iv. Adequacy of representation
b. Rule 23(b). Types of class actions

i. Limited fund – Rule 23(b)(1). 
1. (b)(1)(A) – injunctive relief would be inconsistent

2. (b)(1)(B) – as a pratical matter, relief to one would deny relief to others (exhaust a common pot)

3. Π’s equivalent of interpleader.
4. Mandatory

5. No ability to opt out

6. Only applies to ex ante restrictions on pot (insurance). Not available when bankruptcy a better alternative (asbestos lit).

7. Examples: booty from pirate ships, probate.
ii. Injunctive classes – Rule 23(b)(2)

1. Relief—injuction, declaratory relief—cannot meaningfully be given to one w/out giving it to all.

2. Money damages allowed, but injunctive relief must “predominate.”
iii. Damages classes – Rule 23(b)(3)

1. Questions of law or fact common to the members of the class predominate over any questions affecting only individual members
2. Class is superior to any other way of litigating the claim.
3. Considers in identifying whether (1) and (2) are satisfied
a. classmembers’ interest in going it alone

b. how much litigation is already in progress

c. desirability (or not) of doing the litigation all in one forum

d. difficulties (or not) that managing the class would create.

4. Conceptually different from (b)(1) and (2): efficiency is the only thing holding the class together. Thus, heightened procedural reqs—mandatory notice, ability to opt out.
c. Rule 23(c)(1). Class determination. Ct looks at whether a class is appropriate as soon as possible after the commencement of the action.
d. Rule 23(c)(2). Notice requirements.

i. (b)(1) or (b)(2) ( ct may direct notice to the class.
ii. 23(b)(3) ( court must direct to class members the best notice practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort.
e. Rule 23(c)(4). Issue-only classes.
i. Ct can certify a class just for the purpose of settling one issue. Example: what the D. ct tried to do in Amchem.

3. Analysis

a. Five paradigm class action situations
i. Prisoner’s dilemna type situations

ii. Insufficiency of stake (death knell doctrine)
iii. Disparity in resources (allow Πs to pool resources against a powerful adversary)

iv. Varying impact of remedy (e.g., Brown v. Board)

v. Uregent need for repose (e.g., Amchem)

b. Guiding question is whether “if as to one, then as to all” applies. In the language of the rules, this is accomplished with 23(a)(1) and (2).
c. Due process concerns about 23(b)(3)

i. Notice a due process req, since members give up a legal right
ii. (b)(3)s must provide best notice possible under the circumstances

d. Why adequacy of representation matters

i. By definition, a CA deprives you of your day in court
ii. We’re willing to say, the efficiency gains of a CA are so great that we’re going to take away to actually appear

iii. But we don’t want to give up the essence of what an appearance achieves—the ability to vigorously pursue your claim

e. Collateral attack of class = get out from a binding class judgement by saying you weren’t adequately represented in the original action. Pennoyer, McGee. Agmt is that, “I wasn’t in the ct’s power; the judgment does not bind.”
f. CA not an appropriate vehicle for many mass torts.

i. Diverging interests of present and future subclasses. Present Πs want payment for their harm, future Πs want money set aside so that they can be compensated later. No one can possibly represent the future Πs adequately, since there’s not a living breathing client there to direct the litigation strategy and sign the paycheck.
ii. Inadequate leverage. SC thinks that there must be a real threat of trial for an optimal settlement to be reached. 

iii. Threshold test for whether a mass torts case can proceed as a CA
1. No conflict of interests in representation
2. Lawyers are armed and have the ability to fight for a maximum return—some threat of trial. (Want to keep the character of the adversary trial system; not turn cts into administrative agencies.)
g. CAs best vehicle for mass torts where there is a single incident—train crash, collapse of building, plain crash, etc. There, there’s a real efficiency gain by not trying the same thing over and over: every trial will ask, “Was the pilot drunk?” and the answer has nothing to do with the individual Π bringing the suit. Mass exposure cases more problematic, bcs behavior of individual Π always relevant. How was Π exposed? Was he contributorily negligent? How to show cause?
h. Factors in whether to grant class certification
i. Is there a collective action problem (negative value suit?)
ii. Downstream of upstream

1. What information is required from D?
2. And P?

3. Lost of info required from P ( bad candidate for CA. Second jury can’t revist the factual findings of the first one.
4. Cases

a. Hansberry v. Lee (adequacy of representation paramount). Black family tried to buy house in all white neighborhood. Neighborhood association tried to stop them. Claimed that, as putative members of a class of all landowners, they were bound by an earlier decision which found a title convenant preventing black ownership of houses was valid. US SC ruled for Hansberry’s, finding that they weren’t adequately represented in the first suit, bcs their interests were opposed 
i. Issue: whether privity of title should bind them. If not, anyone can get out from under a class decision like Burke by simply transferring title to a third party.

ii. SI: Good outcome, bad rule—when parties are in privity, they should be bound by decisions purporting to affect the class as a whole. If this were the general rule, there’d be no repose from CAs.
iii. Points to take from this
1. Driving purpose of CAs is to provide closure and repose when it’s impossible or impratical to haul all potential litigants into ct
2. Hold: judgement that purports to bind you w/o adequate representation does not in fact bind you.
3. Need for a rigorous procedural system to test whether lead Π in fact represents the interests of a class.
b. Waters v. Reno (injunctive vs. damages classes). Immigrants charged with document forgery sought to challenge the constitutionality of the INS’ forms and procedures. Govt challenged class certification.
i. Does Waters actually win by going it as a class? No. Atty’s interests change from doing whatever is best for her to representing the class fairly. Most likely, going as a class was the only way she could secure high-powered counsel.

ii. Why does gvmt want this not to be a class? Wants to fight on the facts, not on the law. Cf. Insolia.

c. Mullane v. Central Hanover Bank (notice). Trustee for trust wants beneficiaries to receive yearly notice about the aggregate trust’s performance. Statute said due process was satisfied w/ a newspaper ad. US SC found for Mullane, held that individual notice must be given to beneficiaries with a known address.
i. Perverse consequences. People who most need to keep the administrative costs of the trust down end up receiving meaningless notice, which eats into their profits.
ii. Compare Mullane and Fuentes—both advocate a categorical approach to due process. Given the drift towards Mathews-style 
c-b analysis, would Mullane come out different today?
iii. SI: Similar notice problems in many class actions, but we’re just unwilling to go all the way down the efficiency road and allow people to lose legal rights with no notice. A consequence of the emergence of “mass society” litigation from the C/L system.

d. Eisen (formalism of notice requirement; adequate representation trumping concern that suit go forward, class get what’s due to them). Π suing over “odd lot” trades on the NYSE. He claimed losses of ~ $70. District ct certified a (b)(3) class, and said that notice must be sent to the largest claimants, and a representative sample of little ones. Found ∆ likely to lose on the merits, so imposed notice costs on them. Circuit ct overruled, holding (1) the individualized notice is mandatory, and rises to the level of a DP problem; (2) notice costs are to be born by the Π.
i. Formalism of notice requirement is keeping the rule from doing what it is supposed to do: solve collective action problems.
ii. These are called “death knell” doctrine cases—no class ( no case. You get automatic appeal on the class certification issue.
e. Wetzel v. Liberty Mutual (b2 v. b3; class type influences res judicata effect). Two classes of employees w/in Liberty Mutual’s claims dept—adjusters and reps. Adjusters were just men, paid more. Wetzel and friend filed Title VII action against co. After suit was filed, Liberty dropped some of the anti-woman practices. Q: Whether injunctive relief, and thus (b)(2) certification, is still appropriate? Yes.
i. Why does ∆ want (b)(3)? Impose additional notice costs on Π. Res judicata effect—want to make sure that this outcome catches everyone, and the heightened notice reqs of a (b)(3) make is harder for future Πs to claim, ala Hansbery, that they weren’t represented in the original class.
ii. (b)(2) worse for repose than (b)(3), bcs class members can collaterally attack the original suit. Issue of adequate representation at T1 never really dies.
iii. Difficulty of representing future classmembers: how (who?) to allocate them sufficient stake in the money damages?
f. Martin v. Wilkes. Birmingham fire department settled with black firefighters for past discrimination. Settlement deal included preferential treatment in hiring. In the first action, white firefighters wanted to intervene, on the ground that their interest (ability to get a raise) was endangered. Ct didn’t allow, on the ground that bcs they had a K with city, they were already represented. After settlement, they attacked the deal via a normal civil rights action. Q at trial is whether they are precluded from bringing suit by the first trial. Integrates a lot of CA themes: adequate representation, privity, preclusion. Ct holds that “parties purchase amount of preclusion they need in order to get the settlement to work.”
i. General rule is that if you want to bind someone, you have to get them in the action.
ii. Majority: importance of notice goes to the fact that we don’t give up parties rights lightly. P bears the burden of getting all interested parties to the table if it wants a bill of peace.
iii. All problems result from the city trying to keep the deal revenue neutral—White firefighters wouldn’t have been an indispensable party if their rights hadn’t been bargained away by the city. If city had raised taxes to reward black firefighters, there wouldn’t have been a problem.
g. Mass torts
i. *** Amchem v. Windsor (mass torts; settlement-only classes; burden shifting between sub-classes). Leading asbestos plaintiff’s atty and asbestos industry association negotiated a deal to settle substantially all asbestos claims in the country. Settlement proposed an accutorial approach to compensation of victims (ala Cimino I): payout a function of disease, contributory factors (smoking), kind of exposure, etc. Ct found settlement didn’t satisfy due process.
1. Heightened procedural requirements in settlement-only classes.
2. No common Qs of law or fact. Different methods of exposure, smoking histories, etc.

3. Inadequate representation. Present and future litigants cannot bargain properly, bcs no idea what their costs are. Present bcs they don’t have the threat of a trial, future bcs of the impossibillity of identifying a basis for ther claim to money damages. What the parties want varies too much—those injured want a large, immediate payout; future claimants want a big fund.
4. Notice problem: future litigants can’t opt out, bcs they don’t know if they even have a claim.
5. Hold: Existense and fairness of a settlement is not a proper factor in deciding whether to certify CAs. 
6. Use for leverage (need threat of trial), different interests between present/future subclasses. Suggests threshold for adequate representation is that (1) lawyers are armed (they can take the Ds to trial) and (2) there are no conflicts among the subclasses they represent.
ii. In re. Rhone-Pulence Rorer (upstream or downstream; scrutiny of claimed efficiency gain). HIV positive hemophiliacs suing blood products distributors on two theories of liability: (1) didn’t prevent against hep-b; hep-b, HIV risk factors highly correlated; (2) too slow to realize the threat of HIV. District ct certified class for determining whether companies handling of blood prods was negl. 7th Cir (Posner) de-certified, on the ground that claimed efficiency gain was illusory: secondary trials would end up relitigating many of the same issues over again (e.g., for issue of comparative negligence, second trial would have to look at the infection rates from exposure to tainted blood).
Discovery

1. Issues

a. Tension btw giving parties the right amount of process and the tools at the ct’s disposal: discovery should be limited based on what’s at stake, relevance of what’s being requested, etc., but cts don’t have power or inclination to “ration justice” during discovery.
b. Who should bear the burden of developing facts for trial?
2. Rules

a. Rule 16. Pre-trial conference. 
i. After discovery, ct may hold a conference to determine what facts are disputed. Gives ct power to limit trial to disputed issues.
b. Rule 26(a)(1). Initial mandatory disclosure

i. At start of the action, party must disclose (a) names and addresses of people likely to have discoverable information; (b) copy of all documents, data compilations, and tangible things that the disclosing party may use to support its claims or defenses; (c) computation of damages; (d) insurance policy that might cover damages. 
ii. Rule 37 keeps parties from using documents which they didn’t disclose – incentive to disclose.
iii. Not a big deal, bcs you could get all this stuff through boilerplate discovery 
c. Rule 30. Depositions
i. “Woodshedding:” preparing witness so that he doesn’t reveal too much.

ii. Objections

iii. Under law, limited to thinngs that are obviated if not raised then and there

iv. In practice, used to woodshed more.

v. 30(b)(6). When suing a corporation, you tell them what it is you want to know, and they produce a party capable of talking about the subject. That person speaks for the whole corporation. 

vi. 30(d): objections only allowed if they keep client from waiving a privelege, enforce a discovery order, or to permit motion for a protective order. 

d. Rule 33. Interrogatories
i. 33(a) – limited to 25, if there isn’t a local rule

ii. 33(c) – “contention” interogatorries. Not invalid just bcs seek an opinion about something.

iii. 33(d) – party can produce business records to answer an interogatory.

iv. Party sends q’s which must be answered under oath

v. Limited efficacy bcs don’t allow parties to explore the issues. Good for soliciting specific facts.

vi. Rule 34. Document inspection and entry to inspect

vii. Π sends requests, describing docs w/ “reasonable particularity”

viii. ∆ serves response, specifying which docs he’ll produce, which he objects to, and how and when to access them

ix. “Control and influence:” ∆ bears burden of producing documents that are w/in his “possesion, custody, or control.” Extends to affiliates, former employees, etc.

x. What the gvmt was after in Harbor Commisioners
xi. When requesting documents, party must specify them with “reasonable particularity.”

e. Rule 35(a). Physical or mental examination
i. Has to be on a party.

ii. Ct must approve

iii. Rule 36. Request for admission
iv. Π requests admission that relates to “statements or opinions of fact or of the application of law to fact, including the genuineness of any documents described in the request.” ∆ has thirty days to answer. Not answering equivalent to admitting.
f. Rule 37. Sanctions. 

i. Ct can issue orders to compel, monetary sanctions on atty or party, extraordinary orders (ala David v. Crompton & Knowles)
3. Analysis

a. Background

i. Purpose of discovery is to help parties reach converging assesments of the facts. Makes trial, if necessary, based on a richer factual record.

ii. Discovery uniquely American: in other adverserial countrie (e.g., Germany), J. plays an active role in developing the facts

b. Problems

i. Minimal effort from one party creates huge discovery burden for the other.

ii. Generalized, this creates moral hazard problems: situations where the costs of an actor’s behavior aren’t internalized by him.

c. Three responses 

i. Parties only ask for what they need

1. But costs and benefits don’t fall equally

ii. Parties self-regulate, bcs they know the power discovery rules give to eachother (arms race model).

1. Doesn’t work in practice, bcs one party always has more to lose than the other. Ross. Coca Cola.
iii. ADR: preferred solution of big corps facing potentially devastating discovery
1. Good for long term relationships

2. Bad if power imbalances (arbitration in med mal cases, e.g.)

3. Doesn’t develop public law

4. Cases
a. Hickman v. Taylor (purpose of modern discovery system). Purpose of modern discovery system is to reduce surprise at trial, by advancing the stage at which information can be obtained.
b. In re Convergent Technologies Securities Litigation (breakdown of autonomous discovery; “good faith” limits on requests). Two companies were locked in discovery disputes; wanted ct to sanction one another. Hold: parties must “make a common sense determination, taking into account all the circumstances, that the information sought is of sufficient potential significance to justify the burden the … probe would impose.”
c. Davis v. Ross (“in terrorum” discovery). Defamation suit against the singer Diana Ross. Π requested Ross produce data on her financial condition, her lawyer’s fees, and information about other employees. Requests seemed legitimate, but ct denied all of them. Overriding concern is that Π’s case is bullshit; don’t want Ross to have to disclose personal information.
d. Coca Cola Inc. v. Coca Cola Bottlers (more in terrorum discovery). Ct ordered Coke to give the formula for Coke to the bottlers, so they could compare whether it was similar to Diet Coke. Coke settled rather than risk having the bottlers violate the restraining order.
e. Kozlowski v. Sears (100% burden on responding party). Products liability claim against Sears for selling flammable pajamas. Π requested copies of all complaints Sears received about burning PJs—goes to whether Sears knew there was a problem and kept selling the defective products. Sears ignored initial request then default jdmt on the ground that it couldn’t comply, bcs of how its filing system was organized. Hold: “Merely bcs compliance with a ‘Request for Production’ would be constly or time-consuming is not ordinarily sufficient reason to grant a protective order.”
i. Cf David v. Crompton & Knowles: ct harsh on Sears bcs they didn’t follow normal procedure for objecting to the request. Should have requested a 26(c) protective order.
ii. Highlights opportunities for abuses of discovery system: evil attys might sue every company with a filing system like Sears’, knowing that it will be cheaper for the co. to settle than to comply w/ discovery.
f. McPeek v. Ashcroft (marginal utility test for burden of discovery). Π suing the DOJ breaching a previous settlement in an employment discrimination case. He wanted DOJ to search backup tapes for deleted e-mails, which might prove retaliation against him. Hold: marginal utility test. Requested materials likely to be relevant to proving the claim ( responding party pays. Not likely to be relevant ( requesting party pays.
g. Zubulake v. UBS. Sanctions on UBS bcs they lost discoverable electronic data after litigation began. Imposes burden on atty to make sure important computer files are not erased once litigation begins.
Summary judgment and burden shifting
1. Isssues

a. Judge or jury?
b. What (how much) must ∆ show in order to move for S/J?

2. Rules

a. Rule 56(a). 20 days for Π. Claimant may move for summary judgement 20 days after complaint, or in response to defendant’s motion for summary judgement.

b. Rule 56(b). Anytime for ∆. Defendant can move for summary judgement whenever.

c. Rule 56(c). Standard. If pleadings, depos, answers to interogatories, and admissions on file, together with affadavits show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law ( S/J granted.
i. “Interlocutory” S/J allowed on liability alone if there is a genuine issue regarding damages.
ii. Standard is whether there is enough evidence, not whether it is credible or persuasive (but Zenith blurs the line)
d. Rule 56(d). Case not fully adjudicated. Ct shall determine which facts are in good faith controverted, and enter an order specifying them. At trial, those facts are deemed established.
e. Rule 56(f). Affadavits unavailable. If responding party needs more time to produce affadavits, ct may refuse application for S/J or order a continuance.
f. Prof. Currie’s standard for S/J. ∆ discharges his burden of production merely by pointing out absence of evidence for Π’s claim.
g. Prof. Louis’ standard for S/J. To discourage “strategic” requests for summary judgement, ∆ must discharge his duty to produce by:
i. refuting an essential element of Π’s case (via affadavit)
ii. summarizing the record – from ∆’s point of view, thus revealing his hand – and showing that there is no material basis for giving Π a trial.
3. Analysis

a. Always easier for ∆ to get summary judgement than for Π.
i. For Π, he has to establish each essential element of his claim, and have ∆ not contest any of it.

ii. If the J. preserves the status quo at summary judgement, the right to trial by jury isn’t implicated, bcs 

b. Three ways to get stipulated facts
i. Alleged in complaint; ∆ doesn’t deny

ii. Rule 36 – requests for admission
iii. Rule 16 – stipulated facts specified in trial plan

c. Three fact-filtering mechanisms

i. Rule 16 conference

ii. Directed verdict

iii. Rule 56

d. Burden of proof (persuasion)

i. Definition. The responsibility of a party seeking to change the status quo to persuade the ultimate arbiter of facts that a change in the status quo is warranted.

ii. Assumption is that status quo is valid; if a claimant wants it to be changed, he bears the burden of showing the bottomline issue

1. Standard for criminal cases: beyond reasonable doubt

2. Civil: preponderance of the evidence (in practice, ∆ is 51% likely to be liable)

iii. Never shifts.

iv. Π always bears, except for Rule 8(c) affirmative defenses.

e. Burden of production (going forward)
i. “At this stage in the litigation, who must prove what?”

ii. When burden shifts is a question of law – not a merits question – burden shifts when you’ve established enough that the trier of fact, absent an alternative instruction, would conclude the party was right.
f. Importance of S/J
i. First time the ct is supposed to be involved w/ facts – pleadings, discovery are supposed to be parties only.

ii. Funnel. Rule 8 gets you in the door; Rule 12 asks, is the law good for this claim; Rule 56 asks, are the facts good? Pre-trial screen on facts.
iii. Tension btw J and jury: J can remove a case from the jury 

iv. Removes threat of trial, where “anything can happen.”

v. Nowadays, usually gives parties enough certainty on the facts to settle.

g. Problem with the Adickes standard: ∆ can lose on S/J, but still get a directed verdict a week later. Leads to uneccessary trials.

h. Problems with Currie/Cellotex standard

i. Asymetry of risk: Π could reveal just one fact to survive S/J, and end up having the trial just on that one fact. Winnows the dispute, usually to diadvantage of Π. In effect, Π has to survive to two weighing of the facts – J’s at S/J, and juries at trial.
ii. If Π makes a more robust showing, he reveals his trial package. (All evidence availabe via discovery, but that doesn’t show Π’s theory of the case or style of presentation).
i. After Cellotex + Zenith, number of cases going to trial dropped dramatically.

j. Lawyering issues. After Cellotex, ∆ can simply move for S/J, and thus shift burden of production to Π. In practice, ∆ is more likely to present an ample factual record to the ct, and thus attempt to secure judgement – (1) avoids jury trial, where anything can happen; (2) avoids cost of going to trial; (3) previews case for Π – induce to settle.
k. Markman and judge v. jury

i. Hasn’t been extended beyond patent cases but no logical reason not to – virtually all cases involve examination and interpretation of documents.
ii. Law hasn’t reached equilibrium: the two styles of analysis predominate

1. “What would a court in 1781 have done?” 
2. “Who is best equipped to evaluate the evidence?”
3. Use both for a judge/jury question, along w/ normal S-J rules.
4. Cases
a. Adickes (100% burden on ∆. Burden of proof = burden of production). Civil rights claim against sherif, drugstore needed to show that drugstore employees and police conspired to deprive Π of her rights. At summary judgement, Π had not introduced any evidence going to conspiracy. Hold: ∆ moving for summary judgement must affirmatively prove that there is no issue of material fact (almost impossible to do).
i. Only real role for S/J under Adickes is to give the J a preview of your case.

b. Cellotex v. Catrett (0/50% burden on ∆. Burden of proof = whatever it is at trial). Asbestos case. ∆s moved for S/J, on the ground that Π hadn’t shown that he had been exposed to Cellotex fibers. Hold: ∆ moving for summary judgement discharges his burden of production simply by pointing out to ct that there is no evidence to support Π’s case.
c. Matsushita v. Zenith (record as whole implies no contested fact ( S/J appropriate; J’s allowed to weigh evidence). Zenith accused Matsushida of dumping TVs on the market. Battle of the (economic) experts over whether Matsushida’s behavior constituted dumping. Hold: summary jdmt appropriate for tossing out “nonsense” economic theories. “Where the record taken as a whole could not lead a rational trier of fact to find for the nonmoving party, there is no genuine issue for trial.” 
d. Anderson v. Liberty Lobby. (“genuine issue” implicates trial standards). In a defamation suit, circuit cout reversed summary judgemeny, saying that D. ct improperly used evidendiary standard used at trial during S/J. Hold: standard for Rule 56 is the same as standard for Rule 50.
e. Markman v. Westview Instruments (functional considerations role in judge or jury analysis). Hold: interpretation of patent claims is for J’s, not juries. “J, through his training and discipline, is more likely to give a proper interpretation to such instruments than a jury.”
Personal jurisdiction

1. Issues

a. How do courts get power to adjudicate? Over who? What law?
b. What weight to give to P’s, D’s, states’ interest in choosing forum?
2. Rules
a. General jurisdiction. Accountability of domiciliaries to the court of the place where they live. Paradigm is GM getting sued in Mich.—no way this could be unfair or inconvenience them. Helicopteros suggests that enough of these gets you general jurisdiction:
i. Place of business, bank account, employees
ii. Sellers in the forum

iii. License to do business there

iv. Looks a lot like O’Connor’s purposeful availment factors.
b. Specific jurisdiction. Subject matter of the dispute, not a quality of the party, creates jurisdiction.
i. In personaem. Involving or determining the personal rights and obligations of the parties. Parties’ location gives the ct jurisdiction.
ii. In rem. Property dispute. Ct has jurisdition over the case bcs property is located w/in the territory is covers.
iii. Quasi in rem. Litigation over propety w/in jurisdiction, in order to get to person who is out of jurisdiction. Suit is against land, and judgemet is limited to the value of the land.
c. Collateral attack/collateral proceeding: ignore the litigation first time through, then challenge the judgement/order to execute on judgement on the grounds that ∆ was never brought under the jurisdiction of the ct in the first case.
d. Corporations are domiciliaries of the state where their HQ is and the state they’re incorporated in (usually Dellaware)
e. Power theory. Pennoyer ( Burnham. PJ if:
i. Domiciliary;
ii. Consent (can be implied. Hess.); or
iii. In-state service
f. Transaction theory. Shoe ( Asahi. Two-step analysis to determine whether jurisdiction is proper.
i. Is there a long arm statute that reaches D?
1. No ( can you get him using general jurisdiction (lives there or K’d into it?)

ii. Personal service ( PJ (but also make the case that jurisdiction doesn’t violate FPSJ ala Brennan in Burnham)

iii. Minimum contacts with forum? Asahi IIA/Brennan concurrence.
1. Brennan: low threshold. sending substantial quantities of the good into the stream of commerce, knowing that they will reach the forum state, satisfies MC. Effects test. Got five votes, but unclear whether he controls now.
2. O’Connor: medium threshold. Sending goods into the stream of commerce, plus availment (design for market, targeting, etc.), satisfies MC.

3. Does haling D into forum violate FPSJ? Asahi IIB. Balance these elements:
4. Π’s interest in bringing suit in-state (for PJ)

5. Forum state’s interest in defending the rights of its citizens (for)

6. Burden to ∆ of defending in Π’s chosen forum (against)
a. Subsumes WW VW factors—advertising, in-state service, designing for the state, taking advantage of the forum state’s economy or infrastructure (all these lessen ∆’s burden, bcs they show he’s already there)
7. Legal system’s interest in efficient resolution of disputes (cuts both ways)

g. Objections to personal jurisdiction are waived unless brought by motion prior to the answer or in the answer itself (12(g) and (h) – waiver of defenses).
i. 12(b)(2). Modern equivalent of special appearance—allows ∆ to object to forum w/ giving implied consent to jurisdiction.
h. General jurisdiction. Requires continuous and systematic contacts w/ the forum. Signs of: place of business, volume of business, liscense to transact business, foreseeability of suit. Helicopteros.
3. Analysis
a. Jurisdiction (between states, nations) a zero-sum game. To the extent that one state can exercise jurisdiction over residents of another state, the other state’s sovereignty and ability to protect its citizens’ rights is diminished.
b. Competing problems
i. Too liberal, and the most restrictive forum effectively has regulatory power for all forums. Keeton v. Hustler. Plus, places heavy burden on small ∆s. They will have to insure against defending suit in all 50 states—a sunk cost. Burger King.
ii. Too strict, and state’s cannot protect their citizen’s legitimate rights. Pennoyer.
c. Problems w/ “purposeful availment”-only analysis
i. Hard to show what contacts are foreseeable.
ii. Only looks at ∆’s side of the equation; in WWVW what if OK resident had been injured in OK?
iii. Still allows Burger King-​like cases through: w/out FPSJ, allows increase in jurisdiction. No focus on what is the best forum for suit.
d. For Pennoyer, Burnheim cases, show that the issue is controlled by Burnheim, but run through a MC analysis to show the old test is anachronistic.
4. Cases
a. Power theory of jurisdiction
i. Pennoyer v. Neff (in-state service creates PJ). Mitchell obtained a judgement against Neff for legal fees while Neff was out of state. Later executed on Neff’s property. Q was whether this satisfied DP. Hold: PJ based on domiciliary, in-state service, or consent.
1. Exception: status-only judgments (divorce).
ii. Hess v. Pawlowski (limits of Pennoyer model). PA driver crashed into someone in MA. MA statute said that, by driving in MA, you consented to have service given to a state official, and that you’d get a courtesy copy by certified mail. MA statute uses two Pennoyer elements–in-state service and consent–to appear as constitutional as possible. PJ upheld.
1. Use for reasonableness or fairness of jurisdiction, with authority to enforce coming from DP amendment.
iii. Burnham v. Superior Ct (continuing vitality of in-state service, post MC doctrine).

b. Transaction theory
i. International Shoe (minimum contacts). Washington State sued International Shoe for not paying into its unemployment insurance scheme. Shoe was incorporated and headquarted in Missouri, and claimed that Washington had no personal jurisdiction over it. Emphasing reciprocity (Shoe would claim the right to sue in Washington for breach of K), the ct held that personal jurisdiction was satisfied by minimum contacts where suit did not violate FPSJ. Expands Pennoyer beyond domicle, consent, in-state service to include ∆s transactionally related to the forum state.
ii. McGee v. International Life (minimum contacts satisfied by a single K) (bad law). CA woman obtained judgement against a TX life insurance co. Personal jurisdiction upheld on the K alone. Hold: “substantial” K satisfies MC
1. Under McGee, almost anything counts as minimum contacts, including a one-time transaction.
2. Pushes DP inquiry to FPSJ prong.
iii. Harry Reems. Fla. porno actor sued in Tenn. Effectively allows one small town to set national decency standards.
iv. Keeton v. Hustler (problems with liberal jurisdictional rules). Π brought defamation lawsuit against Hustler in New Hampshire, which had loose defamation rules. PJ allowed, based on sales of 30,000 magazines there—a small % of Hustler’s total market.
v. Calder v. Jones (problems with liberal jurisdictional rules; effects of activity sufficient for MC). National Enquirer writer published story about Jones. Jones sued in CA, jurisdiction upheld bcs of the substantial effects of the story in CA, Jones’ forum
c. Limiting MC then expanding it out again: purposeful availment and jurisdiction by K
i. World Wide Volkswagon (limiting MC based on expectations of out-of-state ∆; chattel-driven entry into forum; origin “purposeful availment” req.). Robinsons bought VW in New York. On the way to Arizona, crashed. Car blew up. Sued NY VW dealer. Hold: unilateral action by a consumer insufficient for MC. Seller must “purposefully avail” himeself of the forum state and reasonably anticipate being sued there. Examples:
1. Advertising
2. Designed for that forum

3. Physical presence

4. Reaped benefits from forum state’s economy or infrastructure
ii. Burger King v. Rudzewicz (Brennan’s revenge: problems w/ purposeful availment theory). Burger King sued Rudzewicz in FL. PJ found on the basis of Rudzewicz’s negotiations w/ BK, K w/ BK, and mailing payments there. WW VW test satisfied, but still not the best place to have the suit.
d. Shift to DP balancing
i. Asahi v. Superior Ct (movement towards c-b analysis). CA motorcyclist injured after his tire explodes and he runs into a tractor. He sues lots of ∆s. Eventually, everyone settles but the Japanesse tire manufacturer and its Taiwanesse valve supplier. IIA. O’Connor standard for MC threshold. IIB. Modern DP balancing test, as part of FPSJ. (See test above.) Brennan’s concurence: low standard for MC—enough to inject into stream of commerce.
ii. Shaffer v. Heitner. Π tried to sue in Delaware, on a quasi in rem theory (sued ∆’s stock to get to him). SC reversed. Hold: All PJ cases, regardless if rem, personam, or quasi in rem, subject to Shoe analysis. 
1. But, this was pre-Burnham, where the ct went the other way.
e. General jurisdiction
i. Helicopteros Nacionales de Colombia, S.A. v. Hall (high threshold for personal jurisdiction). Four Americans killed in a helicopter crash in Peru. Descendants sued the employer, a TX co., and Helicopteros, a Colombian one, in TX. Hold: Contracting alone in forum state insufficient for general jurisdiction.
ii. Carnival Cruise Lines v. Shute (forum selection clauses in adhesion Ks—consent to general jurisdiction). Shutes booked a cruise through their travel agent. Received ticket, with terms, on gangplank; didn’t have time to read them. Mrs. shute suffered a slip and fall. Tried to sue in Washington but couldn’t
1. Many states respond to the changing (read impenetrable) personal jurisdiction landscape by requiring businesses to consent to general jurisdiction before doing business in the state. Back to Hess? Given that most people don’t/can’t read these terms, seems like a legal fiction.
f. Internet cases
i. Zippo Manufacturing Co. v. Zippo Dot Com (personal jurisdiction for transactional websites). Zippo lighter company (PA) sued Zippo Internet company (CA) for violating its trademark; Internet Co. said there was no PJ. Ct. held that, for transactional websites, knowingly and repeatedly doing business with forum state citizens subjects you to personal jurisdiction.
1. “Transactional moment”—the event that gets you PJ—just pushed by to when shipment or delivery of the chattel takes place.
ii. Pavlovich v. Superior Ct. Texas resident, living in Indiana, posted DeCSS code on his website. Sued by the MPAA, a Calif. citizen, using an “effects” test for P/J. 
1. Didn’t “re-enter” the forum by shipping stuff back to it/knowingly conducting business there, so no purposeful availment
2. Can’t apply “effects only” to static web sites, bcs that would lead to worldwide jurisdiction for anyone who created a web page.
3. No sense that D exploited the forum here.
g. Litigating jurisdication
i. Insurance Co. of Ireland v. Compaigne des Bauxites de Guinee. Just use this to show that if you make an appearance you waive personal jurisdiction.
Subject matter jurisdiction

1. Issues

a. Does court have power to hear the (generic) type of case before it?

b. How to make double sovereignty system work? (i.e., where to draw lines btw what state courts can/should hear, and what federal cts should?)
c. Here, tension is state vs. federal gvmt.

2. Rules

a. 28 U.S.C. § 1331. Federal question. “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.”
i. Federal question must appear in the complaint: can’t anticipate a federal defense and get SMJ that way. Mottley.

b. 28 U.S.C. § 1332. Diversity. The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—(1) Citizens of different States; (2) citizens of a State and citizens or subjects of a foreign state; (3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and (4) a foreign state … as plaintiff and citizens of a State or of different States. Aliens admitted to the United States for permanent residence count as a citizen of the state they live in.
i. Okay to aggregate claims (rule 18) to get AIC.
ii. Not okay to aggregate ∆s (rule 20) to get to AIC.
iii. Domicile is physical presence, with intent to remain indefinitely.

c. 28 U.S.C. § 1367. Supplemental jurisdiction. (a) Adopts Gibbs test for what constitutes a case. Authorizes the courts to hear all claims that arise our of the same nucleus of operative facts as a proper federal claim.

i. (b) Exceptions for diversity cases. No supplemental jurisdiction in diversity cases against persons made parties under 14 (impleader), 19 (mandatory joinder), 20 (permissive joinder), or 24 (intervention). 
1. i.e., you can’t sue a diverse party on a federal claim, then join a non-diverse party on a state claim, and stay in federal ct.
ii. (c) court can exercise discretion to not take cases it has authority to hear under supplemental jurisdiction if raises novel or complex issue of law; state claim predominates; D. Ct. has dismissed all claims over which it has jurisdiction; “other compelling reasons” in “exceptional circumstances.”
iii. Class action rules (note–rule 23 not covered by section (b)).
1. Every Π must be diverse from every ∆. Zahn. 
2. At least one class-member must satisfy AIC. Allapatah. 
3. Class Action Fairness Act (CAFA). Federal jurisdiction if minimally diverse and more than $5M at stake.
d. Ancilary jurisdiction. A sues B, A and B are diverse, B is insured by C, who denies coverage.  Now no diversity jurisdiction bcs A v. B v. C and B and C from same state.  Ct grants jurisdiction to the claim even though the claim can’t be in court on its own. In a federal case, ∆ is allowed to assert claims against Π or third parties, claims over which the fed ct does not have original jurisdiction. But, we don’t tolerate non-diverse claims by the original Π. Kroger.
3. Analysis

a. Background on double sovereignty.

i. At founding of the republic, state cts existed and were pretty competent. Founders saw no need to preempt them, thus the background assumption that state couts are the courts of general jurisdiction, and federal cts are for special and limited purposes.

ii. Federal Q cases originally handled by state cts. Changed w/ 1875, second judiciary act, bcs of concerns about the state cts’ willingness to enforce new, federal rights of citizens against their states. (14th A: “No state shall make or enforce any law which shall abridge the privileges or immunities…”)
b. Role of federal cts
i. Neutral arbiters of inter-state claims. SI: tough to swallow. 

ii. Specialize in federal law

iii. Eliminate systemic prejudice against national actors—creditors. SI: diversity jurisdiction is a “commitment to the integrity of the national market.” Example: tough to collect on revolutionary war debt.
c. Perils of federal Q jurisdiction
i. Too broad a view of federal Qs, and everything becomes a federal case: state cts lose their primacy as the basic forum for day-to-day dispute resolution.
ii. Too narrow a view, and federal cts can’t perform their legitimate function: specializing in federal law, and facilitating a national market.

d. Three ways to get federal Q jurisdiction

i. Holmes test applies (federal substantive right, federal cause of action)

1. Substantive right but implied right of action (ct must read in right of action). Requires:
2. Π are part of protected class
3. Legislative intent to create private cause of action

4. Federal cause of action futhers statute’s goals

5. Subject matter is not one traditionally reserved for state cts

ii. Federal ingredient…
e. Form of analysis for federal Q cases under Darue, Merrell Dow
i. Does the complaint satisfy the Holmes test (substantive federal right, federal authority it sue)? Yes ( STOP HERE; you have SJ.
ii. No ( is a federal statute identified in the complaint?

iii. Does interpreting that statute at the state level conflict with congress’ intent regarding where the state/federal line is to be drawn?
1. Under Merrell, strict test: must have federal cause of action.
2. Under Darue, pragmatic test: if we allow SJ in this case, does it upset the congressionally approved balance btw federal and state jurisdiction? (Thus SJ more likely for limited cases; less likely for cases that would get everyone in federal ct.)
iv. Under Darue, is federal Q substantial enough to warrant SJ? Should D. Ct. use discretion to boot it back to state ct anyway?
1. Can jdmt be reached without touching on the federal Q?
2. Did congress intend for the federal Q to dominate?
f. Why base jurisdiction on amount pled? If based on amount awarded, creates extra trials. Π who lost or did poorly would relitigate in state ct (no res judicata bcs no decision on the merits).
g. Against domiciliary rule

i. Many other workable methods to establish state citizenship—driver’s liscense, voter registration, etc.

ii. Deprives Πs of access to state cts, even if a state ct has the lowest transaction costs and best access to information about the dispute. e.g., something ridiculous about a graduate student hit by a taxicab suing for negligence in federal ct.

iii. Biggest worry is that it pulls a lot of crap into federal ct that doesn’t belong there. Taxi cab example: not what the framers had in mind went they created diversity.
h. Two guiding considerations for SJ in CAs under § 1367
i. Federal cts need to specialize in federal law

ii. Federal cts are for cases where the national market is implicated; state cts are there to regulate the local market
i. Kroger & Gibbs
i. Gibbs says that you get jurisdiction for related claims.

ii. Kroger says you don’t get jurisdiction for related parties.

iii. Why the discrepancy? More important to keep federal Q cases in the federal cts than to keep diversity cases there.

j. Gibbs test for whether related claims can be in fed ct

i. One Article III case

1. Minimum one federal issue

2. Common nucleus of operative fact

3. State issues don’t predominate

4. J. doesn’t exercise discretion to remand state claim

k. Approaches to diversity

i. Perfect diversity (any two parties not diverse, any non federal Q ( state ct.). Any Π interested in efficiency will go straight to state ct. Bad bcs state cts deciding questions of federal law.

ii. Gibbs only. Πs will choose their court by including (or not) a federal Q. 
iii. Kroger only. Any Π interested in efficiency will sue as many ∆s as possible, in one action, in their home state.

iv. Two rules system. Preserves “federal cts for federal law” w/o bringing a lot of crap diversity cases onto the federal docket.

4. Cases
a. Federal Q

i. American Well Works (Holmes test). Federal cause of action only if federal law defines a substantive right, and authorizes private suit based on it.
ii. *** Louisville & Nashville R.R. v. Mottley (well-pleaded complaint rule). Mottleys had lifetime passes on the Louisville R.R. Congress, trying to reform the industry and make R.R. securities meaningful, outlawed free passes. R.R. refused to honor Mottley’s passes. Motley’s sued for breach of K; R.R. raised illegality of lifetime passes as a defense. Hold: federal Q must in the Π’s complaint. Can’t aniticipate defenses—federal Q has to be essential to the case.
1. Use for observation that even a simple C/L claim (breach of K) can implicate a federal Q.
2. SI: a good rule, bcs it works.
iii. Smith v. Kansas City Title and Trust Co. (foundational ingredient case). Πs sued ∆ under Kansas corporations law, to keep it from investing in bonds issued by the federal gvmt. Under Kansas law, ∆ could only invest in “valid securities.” Smith claimed the federal bonds were unconstitutional, and therefore not valid securities. Hold: SJ proper if decision depends upon the determination of a federal issue.
1. Not a workable rule—cf. Merrell.

iv. Merrell Dow v. Thompson (no on federal ingredient: upsets federal-state balance). Πs sued pharmaceutical company in Ohio court for negligent manufacture of Bendectine. Fifth cause of action alleged per se negl, based on violation of federal labelling act. No SJ found. Hold: absent some indication from congress that they want the federal cts to take hold of an issue, no SJ.
1. Substantive standard, no authorization of federal cause of action.

2. Competing interests: want uniform interpretations of federal statutes, need to avoid balkanization; but don’t want to let any tort Π choose his forum merely by mentioning a federal statute.
3. Use for ingredient cases where SJ shouldn’t be granted. Distinguish Darue: here, the federal Q is insufficiently substantial, and would invite everyone into federal ct.
4. Backstop: SC can always grant certiori under § 1257 if it really hates a state court’s interpretation of federal law.

v. Grable v. Darue (yes on federal ingredient). State quiet title action, predicated on claim that property was illegally seized by the IRS, bcs of defeciency of process. Q: federal cause of action is always required to exercise federal-question jurisdiction? (This seems to be the situation post-Merrell) SJ upheld.
1. Guiding Q: to what extent will granting jurisdiction usurp the state ct’s authority?
2. Use for ingredient cases where SJ should be granted. Distinguish Merrell: (1) federal Q is “sustantial” (2) will not open a floodgate of federal litigation and steal the state’s right to regulate torts.
b. Diversity

i. Mas v. Perry. Mas installed two way mirrors in the home of the newly wed Perry’s. She was from Mississippi; he was French. At the time of the incident, they were living in La. Mas claimed they couldn’t bring a diversity suit, and that the suit was void bcs the award was less than AIC threshold. Hold: domicile means physical presence w/ intent to stay; AIC is “good faith” amount claimed in the complaint.
c. Supplemental jurisdiction

i. United Mine Workers v. Gibbs (pendant jurisdiction). Gibbs sued miners’ union for violation of federal law, state interference with K tort claim. Subject matter jurisdiction from federal claim extended to state claim, for which there was no independent SJ. Requirements:
1. One Article III claim

2. Sufficient substance to federal claim

3. Common nucleus of fact

4. State claims don’t predominate
5. Court okays—doesn’t exercise discretion to boot state claim
i. Moore v. New York Cotton Exchange (ancillary jurisdiction). Π sued ∆ under antitrust law; ∆ asserted compulsory counterclaim under state law. Allowed, bcs both suits arised from the same transaction.
1. Ancillary jurisdiction allows 13(g) cross-claims and 24(a) intervention as of right.

2. Does not extend to permissive counterclaims (different transaction).
ii. Kroger (ancillary jurisdiction). Π not allowed to assert non-diverse claim against third-party ∆ impled by ∆. Every Π—∆ claim must carry its own jurisdiction.
iii. Zahn. In CAs, every named Π must be diverse from every ∆.
iv. Allapatah. In CAs, AIC satisfied if just one Π meets AIC.
Pendant (Gibbs). Allowed:
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Good ancillary (Moore). Allowed – ratified by 1367:
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Bad ancillary (Kroger). D v. D2 allowed, but P v D2 not allowed – ratified by 1367(b):
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State and federal law

1. Issues
a. In diversity actions, which substantive and procedural rules to apply in federal cts?
2. Rules

a. Rules of Decision Act. 28 U.S.C. § 1652.
The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.
b. Rules Enabling Act. 28 U.S.C. § 2072.
(a) SC has power to promulgate procedural rules. (b) rules “shall not abridge, enlarge or modify any substantive right. All laws in conflict with such rules shall be of no further force or effect after such rules have taken effect.”
c. No federal C/L. Erie.
d. Hanna decision tree 

i. Is there a federal rule of civil procedure on point?

1. No ( Harlan’s test controls

ii. Does the federal rule conflict with the state rule?

1. If not, the federal rule (harmlessly) controls

iii. Is the rule w/in the scope of the REA, and therefore constitutional?
1. Yes—either the federal rule allows more than the state rule, or it has been okayed by the court and congress, so it must be constitutional.

e. Harlan test. Would application of the federal rule change actors’ ex ante behavior? If yes ( can’t apply federal rule, bcs it upsets the balance of federal and state power that congress intended. (When looking at ex ante behavior, test is whether it encourages them to forum shop or “inequitably apply the law”—the goals from Erie.)
3. Analysis

a. Twin aims of Erie per Hanna
i. Discourage forum shopping for illegitimate reasons—i.e., to choose the law, not the forum
ii. Avoid inequitable application of the laws.
b. Irrepressible myth of Erie
i. FRCP on point ( REA controls.

ii. No FRCP and diversity case ( Neither RDA or REA applies. 
1. Only check is the constitution. Harlan’s test.
iii. No FRCP on point and not diversity case ( RDA controls.
1. Test is whether it abridges a substantive right. Harlan’s test.
c. Significance of Erie

i. Skepticism about the C/L. Shift in power from cts to legislatures and administrative agencies.
ii. Distrust of the federal cts. The final repudiation of Lochner: fed cts shouldn’t have power, using nothing but truth/justice/law, to undo progressive state legislation.
4. Cases
a. Swift v. Tyson (laws under RDA are legislative enactments) (Story). Q was whether a pre-existing debt counted as consideration in a K claim. SC refused to apply state’s judge-made law, and held that, bcs Js only discover the true law, there would be no problem with the federal courts evolving their own common law on issues that the state’s codes were silent on.
i. Note the easy out for the states: if something is important, just codify it.

ii. Encouraged forum shopping: For any ongoing occurrence, Πs could forum shopping by either positioning themselves in the same state as ∆s (guaranteeing no diversity) or out of stae.

iii. Black and White Taxi v. Brown and Yellow Taxi (worst example of forum shopping under Swift). KY taxi co. has an exclusive deal with a KY R.R. station. KY rt rules it’s an illegal monopoly, so company unincorporates and reincorporates in neighboring state, so that it will be governed by federal law. US SC rules, using “truth, justice, and law” that there’s nothing wrong with an exclusive dealing K. (Note we are in the Lochner era.)
b. Erie R.R. v. Tompkins (law means substantive law—which includes J-made law) (Brandeis). Tompkins was hit by an open door on the railroad as he was walking home. Penn., federal C/L diverged on the question of whether the railroad owed a duty of care to trespassers on its right of way. Under federal law, yes; under Penn., no. Hold: diversity cases must apply state-made substantive law (RDA), but are allowed to apply federal procedural law (REA). Ct overruled Swift on three grounds:
i. Swift’s interpretation of the RDA was wrong (problematic bcs ct is disrupting settled expectations, and founded on flimsy proof/reasoning). RDA means substantive law, which includes judge-made law.
ii. Swift proved problematic in its application (but is SC the best institutional actor to make these kinds of decisions?)

iii. Unconstitutional, bcs goes beyond the authority of the RDA (but this can’t be right, bcs it seems to vitiate the power of the fed gvmt to do anything).
c. Guaranty Trust v. York (height of the Erie doctrine; failed outcome-determinative approach) (Frankfurter). Diversity case where the case would have been barred by the state statute of limitations. Ct holds that anything that is outcome-determinative is substantively law. No limits to this: red cover vs. blue cover is outcome determinative.
i. Cases that push on the doctrine—problem here is that there are effectively two sets of rules for federal civil proc.: one for diversity and one for federal Q.
ii. Ragan. Issue is what commences an action: filing or service. Bcs outcome determinative, state law had to control,

iii. Cohen. Bond required in state ct but not federal. State law controls, bcs bond outcome determinative. (Cf. Harlan’s analysis: the bond changes citizens’ primary activity [whether to file frivolous lawsuits or not] so it’s a state substantive law]).
iv. Wood. Mississippi requires all cos. to appoint an in-state service agent in order to do business there. Fed ct. tosses the case, bcs no agent for service, and would have been tossed in a Mississippi ct.

d. Byrd. Attempted a balancing test for SMJ. Balance state interest in having it own laws and rules applied vs. federal interest in having its procedural used. Two problems: (1) doesn’t give parties any certainty about what law will control if they end up in ct; (2) are federal Js really able to neutrally balance what a state wants against the procedural needs of the fed cts?
e. Hanna v. Plumer (FRCP ( federal law controls [majority]; ex ante outcome determinative test [for issues where there’s not a procedural issue on point]). Federal and state rules mandated different rules for service (in hand vs. left at residence) in a diversity personal injury action. D. Ct tossed case, applying Mass. rule for when service had to be made. Ct held that federal rules of service applied. Under Warren’s (majority’s) test, federal rule of procedure always takes precedence over local rules. Under Harlan’s concurrence, federal procedural rules control unless employing the federal rule would change the primary behavior of citizens of the states—i.e., if it would infringe on the states’ right to make set the rules respecting human conduct that the Constitution leaves to them.
f. Gasperini (anything can happen). Ctr for the Humanities lost Gasperini’s photos. The New York court awarded him a big judgment. Issue was what standard of review the appeals ct should apply to look at whether the damages were appropriate—“deviates materially from what would be reasonable compensation” or stricter Federal Rule 59: “clearly erroneous.” No federal rule on point. No one would order their ex ante life based on this distinction. But Ginsburg says the test is whether the rule is “outcome affective,” whatever that means.
i. Fed cts have ignored this opinion. When there’s an FRCP on point, they use the Warren test. When there’s not, they use Harlan’s test.

ii. Use for: (1) anything can happen; (2) rules may still be in flux—tensions that aren’t mentioned above (equitable reasons for preferring state rules?).
g. Shutts. XXX re-read and look at this.
i. Use for waning influence of diversity jurisdiction.
Attorneys and clients

1. Issues

a. Other cases suggest the primacy of effective representation. How to protect this, and how to ensure that principal-agent problems do not, therefore, become due process problems?

2. Rules
a. Rule 11. Atty sanctionable if party doesn’t withdraw questioned filing w/in the safe harbor. Motion for sanctions must specifically identify what was erroneous, and verify that the motion isn’t for harassment. Purpose of sanctions is to deter, not compensate.
i. Compare pre-1983 rules: sanctions easily obtained; Js warned parties about them at pre-trial conference; huge risk of hindsight bias, so attys really had to watch their back—example of associate who signed a pleading for partner and ended up getting hit w/ a huge sanction. Clients were sources of liability—runs against principle of Hickman v. Taylor, that client + atty’s interests should be aligned.
b. Rule 26(b)(3). Work product exception. Materiel prepared in anticipation of litigation discoverable only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party's case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.

c. Rule 68. Cost shifting after settlement offers. If one party makes a settlement offer, and if the judgment finally obtained by the offeree is [equal to or less than] the offer, the offeree must pay the costs incurred after the making of the offer.

i. Doesn’t apply to CAs, bcs impossible to get go-ahead from everyone in the class. But third circuit has said you can make an offer to the lead Π.
d. 28 U.S.C. § 1927. Vexatious multiplication of proceedings. Any attorney … who so multiplies the proceedings in any case unreasonably and vexatiously may be required by the court to satisfy personally the excess costs, expenses, and attorneys’ fees reasonably incurred because of such conduct.
3. Analysis

a. Varieties of atty-client problems

i. Privilege. atty can’t ask client what he needs to (are you guilty?)

ii. Danger of creating discoverable information. atty must take care not to do investigations, etc., which are potentially damning and w/in the scope of the discovery rules
iii. Dual masters. atty works for his client, but also has certain obligations to the legal system.
iv. Principal agent problems. Atty has monetary incentive to overwork. Under Marek, once other side makes an offer, everything is on the line for the atty. (Does’t this create extra incentives for the atty to win?)
b. Dialogue regarding the work product exemption

i. Attorney-client a deeply established privelege

1. But new discovery system demands you give up information

ii. But atty’s opinion is infused in everything he creates

1. Get real. It’s not, plus there are efficient mechanisms for scrubbing atty’s opinions (privelege logs w/ judicial oversight of conflicts).

iii. Principle behind A-C privelege is that you must tell the atty everything in order to be effectively represented. “Telling everything” should extend to producing documents, investigations, etc.
iv. A fortiori, look at the consequences if there is no work product exception:
1. Incentives to freeload (why do your own research if you can 
2. Disincentives to do internal investigations, tell your atty the truth, etc. bcs everything you do would be discoverable.

3. Systematic unfairness to ∆s, because they are usually the ones in control of valuable information.

v. Upshot is that we want to create rules so that parties have the right incentives to produce high quality information for the resolution of disputes.
c. How to draw the line between everything that an atty touches and trial prep material? Proximity to litigation the critical factor. Greater involvement by attys also helps.
d. Evans v. Jeff D. and the bi-polar model
i. Bipolar? No: class action, plus most of the benefits of the injunctive relief will run to the future classmembers.
ii. Retrospective? No: Johnson really wants conditions to be better for kids in the future.
iii. Right and remedy interrelated? Not really: violation of substantive right was in the past; those kids are grown up now; beneficiares will be future kids in the state care

iv. Self-contained: No. Initiated by Johnson, who was acting as a private atty general under 1983.
v. Party initiated and controlled? Impossible: kids are underage, mentally retarded, and institutionalized.

4. Cases

a. Hickman  v. Taylor (work product exemption). Tugboat crashed. Atty for the ∆s interviewed everyone at the scene. Πs tried to discover his interview reports. SC held that material produced in anticipation of litigation is generally not discoverable.
i. Exception: atty’s files are the only source of the information and production of that information is essential to the disposition of the case.
ii. Use for deep concern that the atty be your faithful agent 

b. Marek v. Chesney (beginning of conflicts btw attys and clients: costs include fees after a settlement offer). Motivation behind § 1983 fee-shifting provision is that Congress deems certain suits worthwhile, even if the damages are minimal. (Total social good of the litigation > damages to Π.) Simplest thing to do would be to knock down the lodestar, based on what a “reasonable lawyer” would have litigated. Ct takes the hard route, and holds the atty’s fees should be included in costs for § 1983 actions. Puts civil rights ∆s at a strategic disadvantage. Two things to take from Marek:
i. Ct’s acknowledgement that attys and clients can have diverging interests. Here, the ct choose to play the lawyer against the client and says this is an acceptable way to get results.
ii. § 1983 actions a potential source of liability for attys. In effect, ct interprets congress to say, “these suits are a social good, but only when they are slam dunks, and the Πs allegations are—at the time she walks into the atty’s office—independently verifiable.” Rule pits attys, clients against eachother. Problematic bcs this infringes a substantive right—the right to counsel—which the REA enshrines.
c. Zuk v. EPPI (high threshold for Rule 11 sanctions). Atty in a copyright case files suit when barred by the statute of limitations, fails to determine that client is actually the copyright holder for the work he claims, and tries to get off by saying, “You have to start somewhere.” Point of the case is to show just how dumb you have to be to get sanctioned under current Rule 11.
i. SI: Need some kind of balance between the 1983 rules, which gave you sanctions out of the box, and the current rules, under which sanctions are virtually impossible.

d. Evans v. Jeff D (direct atty-client conflict). Q was whether an offer of settlement can legitimately demand that atty’s fees be waived—the “Evans v. Jeff D. offer.” Strong agmt for this coming from ∆’s point of view: they need repose, and if the out-the-door price for the litigation will double when fees are awarded, they can’t make a rational decision about whether to settle. But Π’s have a legit agmt too: if this is the rule, systemic effect will be that plaintiff’s lawyers will be forced to work pro bono, and won’t know when they’re working pro bono or not—even if your practice is friendly to pro bono, this makes it hard to setup a sustainable model for paying the bills. Hold: under Rule 23(e), ct can only approve or deny settlement as a whole—no power to selectively enforce it.
i. Take from this the impossibillity of solving novel problems with simple inherited tools. No good solution possible.
ii. Also, ex. of prejudice that only affects only one part.
iii. Also, problem was of Charles Johnson’s making: suit was just for damages, he was the kids’ next friend (like a fiduciary), so he couldn’t K with the client, and he had an ethical obligation to do what was best for them.
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