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International Law – Main Outline
Lawyering by Weiler
I. Hermeneutic Sensibility - Preferred methodology of interpretation.
a. This varies from court to court
b. How does this serve your argument: If the judge likes it, you’re on the way.

II. Two-step process on winning an appellate argument

a. (1) Give the judge a convincing argument, something to make him go back to his chambers and see if he can get there
b. (2) Provide them a legal ladder to get there
III. Observational Standpoint
a. List: Policy, Litigation, Scholarly, 

IV. General Points
a. IL rejoices when domestic courts apply IL – b/c domestic courts have stronger compliance pull.

V. Burden of Proof

a. Burden of proof is the most important factor for the determination of legal disputes

i. in cases where there is no smoking gun, often by deciding how to allocate the burden of proof, will decide the case

b. Allocating the burden of proof can depend on the factors we discussed, this is all he is saying

c. Very often the way a judge gives meaning to his or her hermeneutic sensibilities is through assigning the burden of proof

d. Should always look at where the burden of proof is placed in all of the cases that we read = you can critique cases by saying that the court was really not clearly in where the burden of proof was allocated

Public International Law in General
VI. What is Public International Law?
a. Interactions between states, and to a lesser extent b/n states and int’l organizations
b. Imposes obligations
i. Example: WTO – GATS (Gen Agreement of Trades and Services) 
1. Under GATS states may or may not open commitments to open up to foreign service providers
2. U.S. gave commitment in recreation and entertainment---led to foreign internet gambling marketing to US market. Yet, they decided to ban the gambling and prosecuted those providing the services. U.S. is forced to go before WTO Ct. Lose their case and appeal. They contend that there was an exception in the GATS for morality, and internet gambling fits this exception.
3. Panel says that exception must be exercised in a nondiscriminatory manner
a. i.e. can’t be banned to protect domestic business, must be for moral reasons
b. U.S. had thriving domestic remote betting industry
4. US loses case, ordered to remove ban on foreign businesses or ban domestic internet gambling. 
5. Interesting turn: US responds by doing nothing! 
a. They couldn’t really have banned remote gambling in the US b/c the lobbyists are too strong. Horse racing. NY lotto.

b. But, US prosecutors, in violation of IL, could prosecute internet gambling b/c relation of IL and national law is a matter of domestic constitutional law

i. Their hands can be tied domestically – E.g. British courts must follow law passed by Parliament even if conflicts with international law

1. IL says – if international wrong committed (prosecuting internet gambling) there will be international consequences but individual can’t necessarily rely on it

2. Congress decides that under GAT and WTO an individual can’t rely on them in domestic law – ties hands of judges

3. Why this provision? Compliance pull of domestic law much greater than in IL

a. Why do people rely on the law, generally?

i. It’s not the threat of state power. Rarely do you see the national guard pushing aside the governor to admit black students.

ii. Rather, it’s a habit of obedience 

b. Habit of obedience in international law far weaker than for domestic decisions 

c. Decision against US in World Court >>> US would say it is studying decision, media will eventually move on, eventually negotiate a settlement, nothing World Court can do to US or UK (big, powerful countries)

d. But, e.g., US lower court decision that gay sailor must be reinstated in Navy >>> secretary of Navy will only be able to comply or appeal

ii. Aside: Domestic enforcement strengthens IL: If there is no domestic enforcement mechanism, can violate with impunity – no domestic consequences but international ramifications (i.e. Antigua brings sanctions against US compared to one US district ct judge that could actually enforce law & bring US to heel)

1. Allowing domestic courts allows specific performance – Congress wants to preserve ability to violate IL w/ lesser consequences

2. E.g. World Court issues order to stay execution on foreign national who didn’t see consul

a. US says because of the sovereignty of the states, it cannot order a state to stay the execution (matter of state law)

b. Test for whether a country has rule of law is whether the government obeys the decisions of their own courts
VII. Functions of IL
a. Paradigm Shifts (classical purposes still exist but are surrounded by new purposes)
i. Compare past functions to current functions 

ii. Inclusive of remaining prior functions. Accretion, not periodizing. Additional functions

iii. 50-70 years ago vs. today

iv. The changing needs of the International Community prompted the changes.

1. IL responds to the needs of the international community

2. WWI, globalization, all of these changed the needs of the international community 
b. (1) Material Paradigm: Classic: Co-existence (security)  >>>> Now: Existence (Social/Economic/Security(still) /Environment)
i. Issues of Security were the focus of classical international law: Hague Conventions, Grotius, etc. are all security >>>> (shift) >>>> Now: Economic/Social/Environment: Not primarily about security though security is still important

ii. Ex: New York (UN) and Geneva (WTO) are both important now

iii. Volume of international law in 1900 v. 2000 has partly been b/c in 2000 we have Kyoto, WTO etc. 

iv. Social economic & security – It is like the shift in the state in the 19th century which had limited interests (criminal law) then shift in 20th century to the welfare state with FDR, social and economic regulation not just security 

c. 2) Depth Paradigm: Classical: Horizontal (Interstate) >>>>> Now: Vertical element as well
i. Now:  Have international instruments providing deeper penetration into domestic legal systems, moves beyond interstate, now goes within the state

1. E.g. Ch 11 of NAFTA—allows individual investors to sue U.S. for its violations of NAFTA

2. EU built on this a vertical relationship

3. Another example: Human rights are part of public IL.

d. 3) Self-Understanding Paradigm: Classical: Liberalism – States furthering their own interests and only consenting to be bound >>>>>>>>>>> Now:  More focus on universal values/common interests  that transcend individual state interests (DIDN’T FINISH THIS ONE IN 1ST CLASS)

i. Classical: Liberal Universe – Purpose of IL was to help states maximize their interests

1. Fully Sovereign: Nobody has authority over them

a. This didn’t necessarily preclude helping other states.

b. Also, this doesn’t mean that rules to maximize national interests aren’t negotiated. But power is important.

i. Power relations shape negotiations and powerful states can better maximize their national interests

ii. That’s why powerful states reject binding third party adjudication: Powerful nations have more power in bilateral than multilateral forums.

iii. When the world expands (third world, former communist states), they are troubled by this

2. But still have international law. In 1910 nobody disputes international law

3. Two purposes: 

a. 1. Substantive Rules  To make it easier to further their interests---finding some way to further own national interests and maximize own interests without interfering with others and having other encroach---Adam Smith---a system which will allow all states to operate in some sort of modus Vivendi while others do the same i.e. so have each state with own territorial sea (3 miles out) and the rest is high sea because nice accommodation---rules to mediate between competing national interests;

b. 2. Coordination Rules: Rules of the road---coordination---gives methods for how to operate on the high sea (flags) etc. Value-free

ii. Now:  States sacrificing national interests for international interests, pursuit of common interests, universal values that transcend interests of individual states. Communitarian vision.

1. Analogous to federalism where the interests of US transcend state interests

2. E.g. Intergenerational responsibility: Ecological concerns

3. Not always allowing a state to maximize its own interests
e. Fourth Shift: IL as negotiation among states (principally) ( Governance

i. Managing common heritage (high seas, outer space)

ii. Communitarian interests can still be contentious (you’re still trying to maximize interests)

1. If one state has a vision of how community should act, it will fight for it

2. Not gentler, kinder

iii. How it’s managed falls under structure and process

1. Remember that there’s still co-existence; there’s still a lot of IL that can be explained by the paradigm of coexistence.

Sources
VIII. Doctrine of sources – Overview
a. Note: Sources and state responsibility are the two most important things to understand in IL
b. The doctrine of sources is really about judging the existence or non-existence of the law.

c. How do we know there is such a thing as IL?
i. States follow it
ii. States make claims against each other
iii. Most states, most of the time, observe most of their international legal obligations

1. BUT: ascertaining what the obligations are is a different question

d. Function: Why the doctrine of sources in IL? (…and not in other legal systems?)

i. (1) In a decentralized system, there is no parliament, sovereign, institution, etc. laying down the law. There is no authorized, authoritative, binding, centralized interpreter. Nissel: Doctrine of Sources masks that uncertainty in what the law is.

1. Ex. Remember that, while the rest of the world wondered what would happen, the US was never worried about hanging chads in Florida b/c eventually the matter would come before the unquestioned authoritative body: SCOTUS.
ii. (2) The subjects of the law are also the objects of the law (i.e. Lord of the Flies)

e. Article 38 of ICJ (formerly from Permanent Court): Main foundation of Doctrine of Sources

i. Function: How do we know what the judges will apply? We have to codify something.

1. P: We can go down the list and say ‘These are the ways IL is created.’

ii. Four Sources:

1. A) Treaties – “International conventions, whether general or particular, establishing rules expressly recognized by the contesting states;”
2. B) Custom – “International custom, as evidence of a general practice accepted as law;”
3. C) General Principles – “the general principles of law recognized by civilized nations;”
a. P: Very ambiguous
4. D) Court rulings/Academic Works – “subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.”
a. Not binding but highly probative
b. Examples of international courts and tribunals
i. Composition of ICJ and effect on legal/political character
c. Who’s academia? BK: It’s drafters of statute. They were just saying, ‘What we’re saying means something. So listen.’
iii. Hard, Soft and scrambled sources

1. A, B, C are technically “hard” sources, whereas D is a soft source.
2. In action, everything entangled, with new sources not listed too.
f. Authority of Article 38 – Why is this source important? Why not the Restatement?
i. Almost all states that are UN members have ratified this statute of the ICJ
1. Therefore, the statement in Article 38 authorizing the court to apply the enumerated sources is accepted by all of these nations.
ii. Also, it’s normative in addition to instructive
iii. Restatement is just a guidepost. It’s the ALI’s interpretation of IL employed in US cts
g. Decreasing Importance of Doctrine of Sources – About competent international legal argument (i.e., effective use of sources to establish right or prohibition under IL) more than doctrine
IX. Treaties
a. Ultimate Source? P: Why would it be considered the best source?
i. First in the hierarchy of Article 38

ii. Basis of obligation is clear – If you signed off on a promise in a treaty, it’s binding. And we know where to find them. (empirical)

1. By contrast, custom could change without you even noticing, and what are you supposed to do, have a spy in every port?

iii. Changing treaties is cleaner than custom, b/c you have to break the law to change custom.

iv. P: Treaties can address states with widely different ideologies. After WWI, with Russian Revolution, that created an entirely different perspective. This had two effects.

1. Profound unhappiness with the world as it was, and turning to treaties as means to solve it. And emerging third world (non-aligned).

v. Treaties are more efficient than custom in making law.

1. Esp in the sense that there’s no negotiation. Treaties allow you to compromise.

vi. BIG point: Treaties can deal with the more complicated subjects of the modern world
1. The rules for which general practice helps clarify are the most binary of rules: Is it 3 mi or 5 mi? Anything more complex is too much. 

2. Treaties can be more complicated, having many detailed provisions
a. There are more stakeholders in the legislative process. Technology also complicates things. So we need refinements. Treaties serve this; custom can’t cut it.
3. P: You can’t do governance with custom.
a. Custom is the playground in gradeschool, with people bumping each other until they come up with a modus vivendi. That’s the opposite of governance.

vii. Treaties may be faster than custom, but treaties can take a long time, too, if there’s no consensus.

viii. These functionary questions persist
1. E.g., the world still has competing ideologies. Wealth, resources, religious ideologies.
b. Disadvantages of Treaties

i. Need Consensus – Lots of treaties collect dust, b/c important players refuse to consent.
1. E.g. Kyoto – biggest emitter is not a party to it.

ii. Time is still an issue, b/c they take forever to negotiate

1. In order to achieve consensus, you have to compromise. And that takes 25 years to negotiate.

iii. Result of treaty is often unclear

1. B/c no one can agree, result is unclear and could be read too many ways

iv. It’s an all or nothing affair

1. It gets thrown out b/c people object to little individual elements

2. This was opposed to previous practice of ‘horse-trading’ – exchanging consent to different provisions, then reservation to the provision you agreed to. They said, ‘No reservations.’

c. How do we know treaties are binding?
i. VCLT – The treaty says so, and the VCLT backs this up.

ii. Customary IL – Historically, when people break them, people get upset.

1. Even if the US isn’t a party, usually says CIL respects principles of treaty.
iii. General Principles of Law – ‘Treaties must be kept’ (pacta sunt servanda)

d. General Types
i. Creation of Institut de Droit Internationale in 1873 marks start of IL

1. It’s true. See the promulgation of treaties.

ii. Evolution – Move from bilateralism to multilateralism

1. Bilateral treaties – started here, early on.

a. Quasi-contractual

b. E.g. Bilateral investment treaties (BITs); or extradition agreements

c. Creates buzz, leading to…
2. Multilateral treaties
a. E.g. Postal service

b. E.g. Hague Convention regulating warfare

c. E.g. Hague Convention on Permanent Court of Arbitration

d. Why? The needs (warfare, mail) demand it.

3. Regulatory – But there’s ones that create new international personalities, like a Frankenstein. 

a. E.g. WTO

b. They have a life of their own. And they regulate business – tell states what to do.
e. Geology and Physiology
i. It’s not just that states are moving from bilateralism to multi. There’s still bilateral and regulatory, early on and now. And they are all flourishing.

ii. Physiology – Don’t confuse the mess with the order: ‘Most states observe most of their obligations most of the time.’

1. Custom is real, but difficult.

2. But most of the time the body is in good working order.
f. Vienna Convention on the Law of Treaties (VCLT) (1969)
i. Where most of the practice is happening.

ii. Procedure: Articles 13 – 15, 18, 24

1. When you sign a treaty, it’s not always binding right away. The executive signs it. But domestic [legislature] has to sign it.

iii. Interpretation. Arts 31-33.

1. Use your brain in interpreting these articles. 

iv. Reservations: Arts 19-21

1. Can be divided into two: Permissible and Impermissible.

2. Permissible Reservations

a. Treaty doesn’t apply to that state

b. Reciprocity – Generally, the effect is reciprocal. If you limit yourself to a smaller fishing zone, you can’t fish w/in that zone you defined for yourself.

3. Impermissible 

a. Jus Cogens – ‘Compelling Law’

g. Jus Cogens Arts. 53-53 of VCLT
i. Peremptory norm from which a State may not derogate (e.g. piracy, slavery, genocide)
ii. What’s the effect? Nul and void.

1. Chad and Sudan can’t make a treaty reservation to commit genocide. There’s actually a case about this. Treaty stands. See Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory Opinion of 28 May 1951, ICJ Reports 1951, p. 23.
iii. What’s the basis of jus cogens?

1. The idea is that IL is not just the doctrine of sources. People believe in certain things, like genocide is bad. So bad they call it jus cogens.

2. There’s some legal argument about the validity of it. But it exists.

iv. Art. 53 competently drafted in international legal rhetoric – couched in consent.
v. How to classify it – Could say it’s a general principle, crystallized in VCLT

vi. Arguing that something’s jus cogens

1. (This is the conclusion)

2. It has to be something int’l community regards as inviolate.

3. There are examples: piracy, slavery, etc.

4. Prove it the same way you would w/custom. Practice and opinio juris.

vii.  [Criticism?]

1. How much is enough?

2. According to French legal philosopher Prosper Weil, there use to be ‘black letter’ law, but since the insertion of hierarchies such as jus cogens “Normativity is become a question of ‘more or less....’”
h. From Breach to State Responsibility
i. The way in which you enforce these norms are called state responsibility
ii. Primary and secondary rules of international law:
1. original substantive obligation is primary (e.g., prohibition of expropriation of investor property) 
2. and upon breach of primary obligation is immediately triggered secondary obligations of State responsibility (e.g., cessation, reparation and other enforcement issues).
iii. Illustration

1. A >>X>> B. A promises not to pollute B. Pollutes, breaching.

2. Immediately, in lieu of primary norms, secondary norms arise.

a. It can tell it to stop.

b. It can use countermeasures. E.g. It can breach it’s own obligation to A, to import cashmere, e.g.

iv. How do we know breach leads to State responsibility?
1. CIL, GPL (responsibility), or treaty.
v. What is obligation erga omnes (Latin: obligation owed to everyone)?
1. Enforceable by anyone against the violating State
2. Has to do with invocation of State responsibility; not to be confused with jus cogens.
3. For example, principle of self determination is jus cogens norm that cannot be forfeited by consent; it is also a right vis-à-vis all States, which is relevant in law of State responsibility.
a.  (compare ICJ decision in Case Concerning East Timor to its opinion in Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory. (Portugal v. Australia), 1995 I.C.J. Reports 4 (June 30) and Advisory Opinion, 2004 I.C.J. Reports 131 (July 9), respectively.)
X. Customary IL
a. Overview
i. Definition of Custom in Article 38

1. Article 38 says: “International custom, as evidence of general practice accepted as law”
2. Should say: “general practice accepted as law, as evidence of international custom”

ii. There’s the theory, then there’s the practice. Doesn’t mean theory’s wrong, just that there’s more to it.

iii. Basis of Obligation: Why is custom binding? I.e. Where does consent come from?

1. (This is the primordial questions. For each question about sources, will ask where does consent come from?)
2. For treaties, by comparison, we would understand why they’re binding
iv. Both inferior or superior to treaties

1. Superior

a. Not everything is covered in treaties. You have to agree. Treaties require discretion.
b. Custom can do more.
c. You don’t need as much consent.
d. It works
e. Everything that’s being published on IL is on custom. B/c treaties are simple.
2. Inferior – Treaties are clearer. CIL difficult to evidence (See Paquette Habana)

v. Elements: State practice and opinio juris

vi. State Practice

1. State practice is empirical.

a. More general, more widespread the practice, the more probative.

vii. Opinio juris sive necessitatis (Latin: belief that behavior is required by law)
1. Normative
2. Opinio uris is following the law because it’s IL.  It is NOT evidenced merely by universal behavior. Each country could have autonomous reasons for parallel behavior.  Technically, if every country has exact same domestic law, there’s no opinio juris.  

3. However, such a circumstance would be strong evidence of custom, really get us close to it.  We still need some kind of evidence that it is not autonomously generated by each State.  But as a legal realist, it would take very little to convince a tribunal that this circumstance evidenced customary law.
4. Evidence:
a. Highly probative if they act, despite it going against their interests
b. Somewhat probative if they act w/o any interest

c. Must the opinions be stated (e.g., Nuclear Weapons) or may they be presumed (e.g.,. Law of the Sea)?
d. Sometimes a speech can be an act and a statement.
b. Manifestation of state practice: What is the manifestation of state practice? 
i. How general must it be? (Accepted by all states? Majority of states?)

1. P: The numbers game isn’t so important. More important is power, centrality (whether you have a coastline), stuff like that…

ii. What counts as state practice? See Paquete Habana.

1. Ex: Exclusive Economic Zone (EEZ) between UK and Iceland – Iceland says EEZ extends 200 miles off coast
a. UK should send in fishing boats with back-up from the Royal Navy (to undermine practice)
b. Iceland should send in speedboats to snip the nets (wants to manifest what is accepted as law)
iii. Finding Law: Where is this information published? How is the general practice of states recorded?

c. Definition of custom from different observational standpoints
i. Finding the law. From the observational standpoint of Article 38 (Cts), the definition of custom makes sense.
1. Perspective of this observational standpoint is that of a court applying the governing law to a dispute between states

2. Why is it not tautological here? (or in litigation generally?)
a. State must show the general practice
b. State must show that practice was done out of belief that obligated to do so by law
c. Court has to find enough general practice and evidence of belief of obligation (‘accepted as law’) at the time of the dispute
d. Example: red carpet.  Every time a head of state arrives, they roll out a red carpet.  But this does not mean it is a legal obligation.  There is no obligation because there is no evidence that when the red carpet was rolled out because of legal obligation; they just did it because it was customary (in the normal, not term of art, use of the word).  Thus, it is not a customary norm that is binding on states.
ii. Governance, Creating IL – BUT, if you shift the observational standpoint, and there is an additional valid observational standpoint which is pertinent to the discussion of sources, and we adopt this standpoint, then the tautology will emerge very clearly.

1. From the second standpoint, the principal actors, states, are both the subjects and the objects.  They make the law for themselves.

2. The tautology is that there has to be a moment when someone says that we have to do it because it’s the law when it’s not yet the law!
3. Example: US Sea Zone Case
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accepted as law.

iii. Protonormative Behavior:
1. At T3, if 30 more states simply follow suit, we’ve missed the point. At some point someone must do it b/c it’s law even though it clearly isn’t. 

2. Legal Realism teaches us:

a. All states accept Article 38 as that custom is a source of international law (They might argue that a particular custom is not general enough, etc. but won’t argue principle)

b. States know that through their action, they can make customary law through practice.

c. Ex. US trying to extend the sea zone. Called proto-normative (norm-creating)

i. So, they are aware of the problem of black hole, even if they don’t articulate it.
d. Depending on the observational standpoint, you counsel differently as a lawyer. You can make new customary law by:

i. Breaking it, or

ii. Treaty

iv. The price of acting proto-normatively

1. Countries that want to change customary law face a risk.  There is a cost.

2. Weaker states: Have to face the cost of breaking the law in order to reshape it. Sanctions.

a. This is more visible than the costs to larger states.

3. Stronger States: The U.S. is like the guy who parks his vette in front of a hydrant and says, chump change baby!  So what is the price that U.S. actually faces? Two things:

a. Worldwide resentment.

i. Part of Clinton’s answer to anti-American sentiment: at least a third of it is justified. Also, we shouldn’t forget, this is our moment; it’s not going to last forever.  50 years ago, the British felt the way America feels today, and today it is barely a middle-ranking state in Europe.  We will be judged by the way we handle our time at the top.

b. There is the risk that others will actually follow our example. 

i. P: Serious trouble here.

ii. Remember the kid who got caned in Singapore? We dropped that case because we whip kids in school.  How can you claim human rights?  Same with executions.

c. Reduces the compliance pull of IL that benefits the US
v. Overview of the process

1. Start with one State, lead by example, at some point acceptance becomes assertion, we wait to see what happens….if others join in the assertion and other states acqiece, then there is no black hole.  Almost like a contract.  If, on the other hand, the response is rejection, then the attempt has failed.

2. P: The rule of the playground. [States butting up against each other until one wins

d. Example – Development of Customary Law-‘The Old Way’: Paquete Habana Case
i. Finding the Law ‘The Old Way’ (No treaty ( Turn to CIL. Survey hundreds of years. Finally arrive at England-France deal.)

1. The Paquete Habana (U.S. Supreme Court, 1900, p. 62) – Facts: US captured two fishing vessels as prizes of war off the coast of Cuba.
a. Question: Is the capture illegal under customary law?
b. Discussion: The court looks at state practice and opinio juris

c. State practice – P: Anything mentioned qualifies as meaningful state practice
i. Executive order (King Henry IV’s 1403 order)
ii. Bilateral treaty (between France and England)
1. Conceptual difficulty: How can an agreement by treaty be evidence of custom? If there was custom, why do you need a treaty?
2. Answer: If the reason for the treaty is to clarify, it works. Specifications about the size of the boats, e.g. 
iii. Judicial statement (British Admiralty judge)
1. P: A valid way for states to speak. Equal to voice of executive.
iv. Legislative statement
v. Informal messages from authority (Louis XVI’s letter to admiral)
vi. Actual action taken (Actions of the commodore in the Mexican blockade)
d. Opinio juris:

i. Excuses made by British for their seizures in the Crimean War
1. If they weren’t straying from the law, why would they have to explain?
ii. Seizure of an English vessel by the French found illegal by French court
1. Inconclusive: Could be illegal in terms of bilateral treaty or domestic law, not customary law
e. Conclusion: “… by the general consent of the civilized nations of the world, and independently of any express treaty or other public act… coast fishing vessels… are exempt from capture as prize of war.” (p.66)
2. Transition questions:

a. Who establishes custom and how do they do it? 
b. How is Paquete Habana disfunctional?
i. Establishment of custom takes too much time!
c. Read Continental Shelf as a response to disfunctionality of Paquete Habana.  What is the functional added value of Continental Shelf? 
i. Continental is a mix of customary law and treaty, treaty is much more efficient, time-wise.
ii. Generating Law
1. T1: What is the first act? What happens in T1?

a. Old rule: Any boat of the enemy can be a prize of war. 

b. Customary rule: Fishing boats are exempt as prizes of war. 

c. So, someone, in the middle of these two events, has to say, “I’m entitled to seize it, but I’m going to refrain from seizing it.”

i. Initiated by a concession to IL, rather than a breach of IL.

2. T2: More countries might start following the British example.

a. Why? 

i. Because it’s in their best interests

ii. And they think others will follow their example; they are entertaining the hope that it will become customary law.
3. T3: Asserting custom as law.
a. So now, why would states accept something as law that is not law? The advisors to the head of state will know it’s not law. It seems we’re stuck- the moment at which we have to move from something that is not law to the moment that it is law.

b. Weiler’s solution: change the term to “assert a law.” They know that it is not law, but they assert that is it law.

i. P: It’s almost like O/A in Ks. I offer a new law and you either accept or reject. 

ii. Does this make it law? No.

c. What does make it law? What has to happen? Watch out for two things:

i. Good – They want other states that are not doing it to start doing because now it is the law. So the other states have to accept that it is law; other states not previously observing the practice start now observing the law. Then there is no black hole.
ii. Bad – But if other states reject it, and don’t observe the practice, then the attempt to create the law has failed.
4. T4: Consent of other States

a. In Paquete Habana, the Court recognizes T3 (CB 66): “by the general consent of the civilized nations of the world…” 
b. SCOTUS roots ‘acceptance in consent’
5. T5: Rule that it’s illegal to take fishing vessels as prizes of war.
e. Resisting Custom / Opting-out of treaties 
i. Custom is entangled in a surprising number of treaties
ii. Problem: Consent by acquiescence is a fiction. The basis of obligation of custom is consent – those countries which acquiesce by not objecting agree to custom. But this presumes that all countries know about the custom. Consent through acquiescence is a fiction, b/c it presumes the transparency of the creation of custom.
1. We can’t prove this transparency, so this account of custom-creation loses legitimacy
iii. So in order to keep the notion of customary law alive, we need to answer either:
1. That we can show other bases for consent that produces customary law, or
2. We need to look for another basis of obligation
iv. The puzzle:  How can countries accept customary law by saying this law is based on consent, but also recognize that consent through acquiescence is a fiction? 
v. Meta-consent:  States recognize and consent to the system of international law itself, because the system works for them on the whole, though they may not consent to or even recognize any specific provision.  
vi. So given this theory of consent and recognizing that silence can be taken as acquiescence, States need a mechanism to vocalize their non-consent.  They can do so by:
1. Persistently objecting, presumably through contrary practice or in their judicial opinions
2. Going on the record in the legislative history of an instrument by saying (a) this is not recognized as customary law, (b) this is not crystallizing, and, (c) if generative, this is not something we will follow
3. Breaking the law and paying the consequences – easier to do when you’re powerful
f. Development of CIL
i. Lotus (Lotus principle – IL permits all it doesn’t prohibit. Problem: Any question can be framed as a permitted or prohibited, depending on standpoint. It’s circular. P: It doesn’t last long.

1. The Case of the S.S. Lotus (France v. Turkey) (1927, Permanent Court of International Justice, p. 68) –A collision in the high seas between a French steamer Lotus and a Turkish steamer led to the sinking of the Turkish steamer and the death of Turkish sailors. French ship went to Turkey, Turkish authorities brought charges against guy on watch duty. Turkey asserted jurisdiction over the captain of the Lotus and France condemned this assertion as a violation of international law and demanded reparation. Both countries agreed that the question of jurisdiction will be decided in accordance with international law. 
a. Question: Does Turkey have to point to a title of jurisdiction that is recognized under international law, or can Turkey assert jurisdiction without an explicit title, so long as the assertion does not come into conflict with international law?
b. Discussion:  

i. The court says that there is a wide leeway in terms of states applying their jurisdiction, and this application is only limited by prohibitive rules.
ii. Concern about deciding otherwise: requiring courts to find explicit permissions will have a paralyzing effect on the courts. 
iii. Question becomes: “whether or not there exists a rule of international law limiting the freedom of States to extend the criminal jurisdiction of their courts to a situation uniting the circumstances of the present case.” (p. 70)
c. Conclusion: Turkey has not acted illegally vis-à-vis international law.
d. THE LOTUS PRINCIPLE: unless something is explicitly illegal under international law, it is legal.
e. Failure to protest = acquiescence – Another rule that comes out of Lotus: failure to protest is evidence of opinion juris: if you don’t protest, you acquiesce.
f. Criticism:
i. Circular – question could have been framed: “does France not have the exclusive right to try its nationals in its own criminal courts…?
ii. Encourages litigation. Why?
g. As we know, North Sea Continental Shelf cases erase this presumption. But forever…? 
ii. Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) (1996, International Court of Justice, p. 77) – Question(s): “Is the threat or use of nuclear weapons in any circumstances permitted under international law?” (p. 77). Does a prohibition of the threat or use of nuclear weapons as such flows from customary law? (p.79). Does the recourse to nuclear weapons have to be considered as illegal in the light of the principles and rules of international humanitarian law applicable in armed conflict and of the law of neutrality? (p. 81)
1. Conventions

a. Illegality Arg: Conventions exist that a) prohibit existence of nuclear weapons in certain areas and b) limit their existence in certain ways (partial test-ban, nonproliferation). This creates emerging rule of prohibition
b. Legality Arg: Nonproliferation treaties evidence legality of use, b/c they a) accept that nuclear states possess weapons, thus assuming they might use them, and b) include assurances to non-nuclear states in the case of nuclear attack, which acknowledges that legal use might occur.
c. Ct:
i. Those treaties restrict/prohibit nuclear weapon use in the ways described,
ii. But also reserve nuclear states the right to us in some circumstances, described
iii. Thus, while there’s a movement toward general prohibition of use, it does not exist right now
2. Custom

a. Non-utlization
i. Illegal: Non-use since 1945 shows practice and opinio juris
ii. Legal: No opinio juris. Just “policy of deterrence” which, fortunately, has worked
iii. Ct: There’s division in the Int’l community on this. Thus, no opinio juris
b. Crystallization Arg: Series of General Assembly resolutions that make nuclear weapons illegal
i. Illegal: These reflect customary law. 
1. Not new law; just an application to nuclear weapons IL of armed conflict.
ii. Legal: These are not binding, and don’t establish custom b/c some dissented
iii. Ct: While GA resolutions could establish opinio juris, too many countries refused to sign these ones for that to be the case here.
1. In particular, first GA resolution applied customary law to nuclear weapons; thus, arg that it was expression of general expression of customary law is invalid
3. However, this is all evidence of consistent push for prohibition of use
4. Conclusion: (this is 7:7, with the President’s casting vote):
a. Threat/use of nuclear weapons would GENERALLY be contrary to the rules of international law applicable in armed conflicts, and in particular the principles and rules of humanitarian law;
b. HOWEVER, given today’s IL, “the Court cannot conclude definitively whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme circumstances of self-defense, in which the very survival of a State would be at stake.” (p. 83)  
c. P: Different than Lotus in that it’s such an important q that ct is afraid to answer

5. Contesting views in term of customary law:
a. Is the non-use so far simply due to mutual deterrence?
b. Or is the non-use actually evidence of customary law?
g. Violation of CIL
i. State responsibility (source-neutral) based on fact of obligation
1. Just like breach of treaty obligation.
XI. Entanglements/Hybridizations/Mixing of sources
a. General Points
i. Entanglements = Making “soft law” (non-binding instruments) into hard law through combination w/CIL
ii. Four kinds of Entanglements: Codification, Crystallization, Generation, and Interpretation

iii. Non-binding instruments that could be bound through CIL

1. Treaties not ratified by a given state, recommendations, non-binding documents
2. Positive: They are participatory, they are complex, they respond to needs
3. Con: They are not binding
iv. It is valid for non-binding instruments to be binding – International law responds to the needs of the international system.Because sometimes the reason an instrument isn’t binding is because states can’t agree to one provision.  We don’t want to throw out the entire treaty.
b. Codification/Declaration – Codifying preexisting CIL/ Declaring a custom which has already come into being
i. E.g. VCLT and US position (not ratified but applies as CIL)
ii. Declaration is “backward-looking”; that is, the law has already been formed; the source is merely re-stating or referencing the customary law

iii. To support this contention, look to evidence that either:

1. There was CIL (general practice + opinio juris) that existed before the Resolution, or

2. That, in the process of debating the resolution, there was either explicit mention of or  reference to the fact that the instrument was declarative of customary law
c. Crystalization – There may be evidence of practice but not of opinio juris by when the instrument was under consideration, yet the custom has since become a binding rule by providing evidence of opinion juris.

i. There was an inchoate notion of custom, but specifics had not yet been discussed, but in the course of adopting the instrument, the specifics have become more clear

ii. Codification and Crystallization: Libya v. Texaco – Libya, standing for Third-World socialist countries, wants to nationalize its resources. Purportedly in violation of international contracts entered into by oil companies and Libya. The West allows for nationalization, provided that the companies are compensated. Depending on the court given jurisdiction, compensation can range from nothing (resources were rapaciously seized) to its market value. The question is whether Libyan municipal or international courts will decide this compensation amount. Jurisdiction: How does this end up in arbitration? There is an arbitration clause requesting that the President of the ICJ select a sole arbitrator to resolve any disputes between the parties to the concessions agreement.
1. Outcome: Concession agreement validated and nationalizations declared violative of concessions.
2. Simple treaty case? Texaco not a State. Does Vienna Convention apply? As Custom. How does this happen? 
3. U.N. Resolutions from the General Assembly are not binding (discussion-chamber only). But apply as CIL
a. On the one hand: Resolution 1803 “Permanent Sovereignty over Natural Resources” (1962): “However, upon agreement by sovereign States and other parties concerned, settlement of the dispute should be made through arbitration or international adjudication.” 
i. Important fact: Consensus and indicative of CIL. Many States with different types of economies agreed.
b. On the other hand: Resolution 3171 “Permanent Sovereignty over Natural Resources” (1973): “[A]ny dispute which might arise should be settled in accordance with the national legislation of each state carrying out such [nationalization] measures.” Here, none of the market economies supported Libya’s position.
c. Since the number of States voting for Resolutions must be high and representative of wide practice, 1803 is more representative and indicative of actual CIL.
4. Where is State practice and what the opinio juris?
a. Look at Recitals 89-90. What do we make of the Speeches? Evidences practice of negotiation and of belief at the same time.
b. Can we claim that it is the disappearance of an opinio juris? No. Matter of degree. When it comes to torture, speech is going to be the act and belief at same time. Don’t be fooled by didactic oversimplifications. Everything is happening at once
5. One more move:
a. What was the basic argument of Libya? Libya says that there is no treaty stating that it must and that it must be presumed to have not agreed to this.
b. What was the basic argument of Texaco? Texaco is trying to say, without treaty, that Libya owes it money.
c. How is this resolved? Presumption is not enough. In the end (Recital 91): resolved by GPL (i.e., good faith, pacta sunt servanda and reparations).
iii. Using P’s Model to win Libya on Appeal – Given the facts stated, what arguments could Libya raise on appeal? Remember, to win on appeal, you need to want the judge to decide the case for you, and give him or her a legal ladder he or she can use to do so.

1. At issue is proof of customary law – arbitrator found it customary that nationalization must be accompanied by prompt and adequate compensation and must be decided internationally, not nationally

2. In order to prove existence of customary law, two things must be shown: general practice and opinio juris
3. But there is no longer general practice or opinio juris to support that rule
4. The arbitrator found that Libya had not satisfied its burden of proof, and so adopted a  pre-existing rule as default
5. The pre-existing default rule is unjust, as it privileges powerful European states because they happened to be around; all the modern countries now oppose it
6. The arbitrator is finding in favor of a minority of states that have made the default rules by historical accident and validating the heritage of colonialism
d. Generation – Provisions generate a rule of customary international law after its signing. Treaty provides the details, custom makes it binding. 

i. Whatever countries thought about the rest of the treaty, they liked this provision.
ii. Forward-looking – Looks ahead from non-binding Instr. to see if CIL established
iii. Functionally, this resolved many of the problems of both treaties and CIL.

iv. Requirements for Generation explained in Continental Shelf (Also introduces idea of distributive justice and that ‘some states more equal than others’ wrt CIL; Lach’s dissent argues general practice = presumption of opinio juris, silence = acquiescence.)
v. North Sea Continental Shelf Cases, 1969 I.C.J. 3 (1969) – Dispute between Denmark, the Netherlands, and Germany over the delimitation of the Continental Shelf. The assumption pre-1945 was freedom of underlying subterranean floor. Truman Proclamation in 1945 triggered a series of similar acts by other coastal States. Specifically, Germany wanted access to North Sea and wanted to negotiate a settlement through legal means without asserting its power. D and N claimed it should be governed by the principle of equidistance (which would not have given Germany much Sea) in Article 6 of Geneva Convention of 1958 on the Continental Shelf (ratified by N and D and signed by not ratified by G). Ct rejected. D and N further argue that this principle is now part of customary law, and should still govern. Ct rejected as follows. 
1. Generation – Ct: It is possible for law to pass from formal, non-binding treaty provision to custom law. Recognized method of customary international law formation

a. But, this status is not easily attained.

2. Requirements

a. Norm-creating character – Rule itself must be such that it could form the basis of a general rule of law (+ critical responses)
i. Here, this rule might meet this test if considered in the abstract

ii. However, its form and its relationship to other provisions indicate otherwise

1. It’s a secondary resort after delimitation by agreement (Could say, ‘That’s exactly when you need a general rule, as a default’)
2. The role – and unresolved controversies around it – of special circumstances

3. The fact that reservations to Article 6 can be made (Ct is conflating ‘general law’ with ‘peremptory norm.’ There are plenty of general rules that you can K out of; however, the ICJ has said it ‘adds to the difficulty,’ so be cognizant of it.)
b. Passage of Time – This makes it more likely for the rule to be considered custom

i. The rule was made in 1964; that’s short. But it’s not a bar…

c. Generality of adherence – Many states adhering uniformly (even over a short period)

i. Only 15 cases, representing a small percentage of continental shelf cases
ii. Also, best evidence is of practice of specially affected States (not all State practice is equal), [and Germany doesn’t practice.]
d. Subjective Recognition as Law – State must adhere b/c they see it as law

i. Key here: No evidence that any of states thought this when they adhered

ii. (P: They look to ratification; but ratification is for the whole treaty, not this provision.)
iii. P: What would be best are Ct decisions looking to Article 6 as law. Then, you could say that there is opinio juris.
3. Distributive Justice Germany’s method of measurement should be considered, but based on “equitable principles” that account for everything, including natural resources (oil) and fact that D doesn’t have dent in their coastline.
a. It was previously thought that IL dealt with rights, not needs.
4. Dissent (Lachs):  “The general practice of States should be recognized as prima facie evidence that it is accepted as law. Such evidence may, of course, be controverted…on the test of opinio juris with regard to the States in question or the parties to the case.” (p. 95)

a. I.e. P: Argues that general practice should create presumption of opinio juris that challenging state has burden to disprove.

i. Justification: World is changing, and we have to be able to act fast. You can have an instantaneous custom. Need justifies our muddling of our sources.

b. The role of silence in formation of CIL is an act of omission – Contributes to general practice.
vi. Principle of Continential Shelf – ‘Everything is covered in IL’: Continental Shelf (after Lotus) says, [as a matter of fact] everything is covered by international law (that happens on an international scale). If there's nothing addressing it directly, there is going to be some related principle that addresses it indirectly and governs the outcome. There aren't legal gaps anymore. [So a tribunal will no longer assume the burden of proof lies with the party challenging certain conduct to prove that it’s prohibited. Burdens of proof will depend on the facts of particular cases – and will generally lie with the party claiming a departure from the status quo (i.e. claiming that a use of force is justified despite the general prohibition), but there’s room to argue about where burdens should lie, depending on your observational standpoint.]

vii. Nicaragua (Also, even if parties agree on law, Ct must decide.)
viii. Nicaragua v. United States, 1986 I.C.J. 14 (1986) – Nicaragua sues US over unlawful covert military intervention. US contests ICJ’s jurisdiction on the grounds that, inter alia, it had made a reservation to jurisdiction over disputes arising under multilateral treaties (UN Charter). Nicaragua counters that jurisdiction also based on customary law similar to the content of the Charter. Ct agrees with Nicaragua.
1. Ct: Despite lack of jurisdiction to determine whether conduct violates treaties, can still take them into account when ascertaining customary law.

2. Even if States (parties) both recognize certain rules, the Ct must decide on its own if it is custom.

3. Even if practice is not entirely consistent with a rule, if inconsistencies have been treated as breaches, it can be custom. 

a. E.g. If a country appeals to exceptions to a rule when answering for its conduct.

4. Generation – Ct finds opinio juris in the attitude of states (particularly the parties) towards same charter

a. In this case, the US argued that Article 2(4) of the UN Charter is the customary law to support the view that neither should be applied (Ct found otherwise on latter point). Nicaragua argues that they’re substantially the same, too.

b. Opinio juris is being used as evidence of state practice. There’s not enough actual practice. But there’s a lot of people who are saying what custom is (non-aligned movement), and that’s enough.
ix. UN Convention on Law of the Sea

1. So successful, but not signed by main powers, but all the little states, some w/o coast

2. Created enough momentum that treaty generated CIL

a. Interpretation – Evidence of authoritative interpretations of binding treaty. E.g. UN Charter. We’re looking at the Charter as custom, and this tweaks it
x. Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980) (CB 143) – Two Paraguayan nationals brought suit in EDNY against former Inspector-General of Paraguayan police for the wrongful death of family member. Used the Alien Tort Statute (28 USC § 1350). EDNY found it had no jurisdiction b/c “law of nations” in Statute did not cover a state’s treatment of its own citizens. 2d Circuit reversed.
1. Held: 

a. Alien Tort Law provides federal jurisdiction.

b. Deliberate torture under the color of official authority violates universal rules of IL regardless of nationality of the parties.

2. Evidence: Universal Declaration on Human Rights and 1975 UN General Assembly Declaration on the Protection of all Persons from Torture

3. Interpretation – Declarations clarify HR obligations states agreed to in the UN Charter

4. Generation – Declarations create expectation of adherence as long as expectation is gradually justified by state practice. 

a. Universal Declaration now falls outside binding/non-binding dichotomy; instead, it’s authoritative statement of int’l community.

b. Prohibition of Torture expressed in Declaration now found expression in numerous treaties and national laws

c. P’s Criticsim: This is where the case is not well-built. The signing of treaties would not be enough evidence by themselves because the signing of a treaty can be a sign of lack of customary law (b/c why would you need a treaty if there is already a customary law)
i. To argue against this you can say that treaty was necessary to fill in details of torture

5. Criticism
a. P: Everyone practices torture, even if they signed a Convention against it…

b. P: At the same time, states always say that it is illegal if you ask them

c. P: Maybe best measure is states’ reactions when someone does torture – condemnation.

b. Recapitulation (CIL) – Look at the progression. CIL has been changing with the times; each time w/competent IL argument. [Looks like IL is expanding]
xi. (t1) Lotus – What’s not prohibited is permitted.

xii. (t2) North Sea – Anything can be discussed as law.

xiii. (t3) Genocide Convention – Can agree to everything but Jus Cogens

xiv. (t4) Nuclear Opinion – Law’s everywhere, but this is murky, and we’re not going to tell the US that it can’t use nukes. Let’s be realistic.

1. 15 judges were on a little boat, and they just rowed fast to get out of the way of big ship – US!

XII. General Principles
a. Overview
i. It’s the practice of states (just like custom), but instead of executive, it’s the courts

1. How have cts behaved? If they behave in a certain way consistently, general principle
ii. Hersch Lauterpacht, Private Law Sources and Analogies in International Law (With Special Reference to International Arbitration)4 –comparative law and sophisticization of IL
iii. Objective principles of civilization vs. Imperialism (e.g., in cases of expropriation of alien property or allegations of “denial of justice”)
iv. More of a common law “source” (e.g., compare usage in ICJ vs. ICTY)
v. How do we know GPL binds? Caselaw (the judiciary).
b. Examples

i. Equality

ii. Proportionality

iii. An agreement must be kept

c. Importance

i. There weren’t that many int’l laws, so really important.

ii. Cts just wanted to reinforce opinions (pulled it out of ass, in a competent way)

iii. Less important now, but still important to adapt to a changing world

d. 5 Schacter’s Categories

i. General Points

1. Principles of law were found to be not so neutral

2. US/Chile – Why should an American be repaired for nationalization of mine? Surely he knew there was a risk. Just b/c there’s no motivation to invest, that’s not neutral

3. Not that important – Never cite in front of a Ct

ii. First category – Principles of municipal law recognized by civilized nations (main category)
1. E.g. Estoppel. Interlocutory appeal.

2. Controversial
3. Les travaux préparatoires of Article 38(1)(c) of the ICJ show variety of views
4. Views on foundation
a. Some had in mind equity and principles recognized by “the legal conscience” of civilized nations
b. Drafter Root indicated it meant principles actually recognized and applied in national legal systems
5. Views on basis of legitimacy

a. The fact that ‘general principles was subparagraph separate from treaty/custom leads majority to believe national law is an independent source, and does not require additional proof of being received into international law
b. Significant minority believe that principles aren’t by themselves IL
i. One view: Must receive state consent through treaty or custom

ii. Another view: Must be concurrence of States on the principle (as evidenced by either treaty, custom, or other stuff)

6. Neither Cts nor States draw significantly on municipal law principles as distinct grounds

a. ICJ and Permanent Ct have both referenced them for highly general ideas

7. They have most often been applied in international judicial and arbitral procedure

8. Caution: Use of municipal law is of limited degree

a. Serves as a flexible element which enable the Court to give greater completeness (i.e. fill the gaps) to customary law and in some limited way to extend it.

9. Limitations

a. Most important limitation requires that the principle be appropriate for application on the international level

b. Also, IL doesn’t borrow the whole muni law – Tribunals regard them as indications of policy and principles

10. Schrachtner advocates using municipal laws concerning a) the individual, b) business, c) environmental dangers, and d) shared resources.

a. Not only for the abstract principles, but for more specific rules

b. Maybe just as gap-fillers

iii. Second – General Principles derived from nature of int’l community
1. Examples – Principles of coexistence, such as: pacta sun servanda, non-intervention, territorial integrity, self-defense, the legal equality of States
2. Some of these are in the UN Charter and are thus treaty law

iv. Third – Principles intrinsic to idea of law and basic to all legal systems
1. more matter of logic and largely tautological, hence the Latin
2. Even more abstract, but not infrequently cited

3. Includes two elements
a. Empirical: ascertainment of principles found in “all” legal systems
b. Conceptual: that they be “intrinsic to the idea of law”
4. This can be used as a way of justifying municipal law, if the law can be called basic to all systems
5. Examples
a. Analytical propositions: pacta sunt servanda and “no one can transfer more rights than he possesses”
b. Essential Elements of legal reasoning: lex specialis and “the latter supersedes the earlier law, if both have the same source”
c. Postulates of judicial proceedings: res judicata and the equality of parties before court
6. These principles can lose force if disputed by a State before the Ct
a. Thus, they still seem to rest on implied consensus

v. Fourth – Principles valid through all kinds of societies in relationships of hierarchy and co-ordination (e.g., a hierarchy of sources, constitution)
1. Associated with traditional natural law doctrine
2. Universalist implication (unity of human species)
3. Evidenced in three significant political/legal developments
a. Movement against discrimination on grounds of race, color, or sex
b. General acceptance of human rights
c. Fear of nuclear annihilation

4. Jus cogens
i. Fifth – Principles of justice founded on nature of man as rational social being
a. Two main aspects
b. Minimum standards of decency/respect spelled out in human rights instruments
i. Here, largely subsumed by the instruments themselves
c. Absorbed into the concept of equity, including elements such as fairness, reciprocity, and consideration of the circumstances of the particular case
d. Others argue that the predominance of these two aspects has obscured other content
vi. Many of the specific rules and provisions accepted in the systems of municipal law can be said to be manifestations or applications of such maxims of equity (such as the English). However, they are insufficient as the sole source of law:

1. They leave too much room for subjectivity by the court

2. They leave the result unpredictable

3. Lack precision

4. May be useful as gap-fillers…

5. In sum, they are frequently apt to let discretion prevail over justice

vii. It is generally agreed that universality of application is not a prerequisite of a general principle of law.

1. Thus, a single system of municipal law cannot provide a general principle

viii. The tribunals that have applied “general principles” have not considered it necessary to carry out a detailed examination of the main systems of national law to determine whether the principles pervade the “municipal law of nations in general.” They have mostly referred to highly general concepts:

1. pacta sunt servanda
2. good faith

3. legitimate expectations of the parties

4. the equilibrium of the contract

e. Equity
i. Most widely cited “principle” of international law is the principle of general equity  in the interpretation of legal documents

ii. It is equity as interpretation; not the equity systems of adjudication designed to correct insufficiencies of law

iii. Schachter’s Five Uses of Equity

1. Equity as a basis for ‘individualized’ justice tempering the rigors of strict law

2. Equity as consideration of fairness, reasonableness, and good faith

3. Equity as a basis for certain specific principles of legal reasoning associated with fairness and reasonableness (estoppel, unjust enrichment, abuse of rights)

4. Equitable standards for the allocation and sharing of resources and benefits

5. Equity as a broad synonym for distributive justice

iv. In discussing exceptions to rules on equitable grounds, international lawyers refer to decisions infra legem, praeter legem, and contra legem.

1. Ingra legem (within the law) typically occurs when a rule leave a margin of discretion

2. Contra legem (against the law) is normally not justifiable.

3. Praeter legem (outside the law) arises when an issue is not covered by a rule

a. In one view (non liquet), tribunal should refrain from judgment if it cannot decide the case in accordance with law

b. Contrary view maintains that no court may refrain from judgment b/c law is silent/obscure. If that position is adopted, a tribunal may be allowed to turn to equity

f. The Diversion of Water from the Meuse (Netherlands v. Belgium), PCIJ Ser A/B, No. 70, 76-78 (PCIJ 1937) (CB 128) – Netherlands complains that Belgium violated agreement of 1863, stating that there’d be no activities to change the water level in the Meuse River. Belgium counterclaimed that Netherlands violated when it constructed a lock. Ct dismissed both.

i. The Ct has been neither expressly authorized by its Statute to apply equity nor IL.

ii. However, it has been instructed to apply “general principles”

1. Thus, the Ct has freedom to consider principles of equity as pat of IL it must apply

iii. Thus, the Ct uses the equitable principle that, if one party breaches an agreement, it can’t take advantage of a similar breach by the other party.

g. Proportionality
i. It has been called the “touchstone of equitableness”

ii. Refers to the ratio between the lengths of the coast of each state that border the marine area to be delimited. The state with the longer coastline would get the proportionally larger share.

h. Corfu Channel Case, 1949 ICJ 4, 22 (CB 133) – Explosion of mines in Albanian waters damaged British warships and caused loss of life on British life. UK claimed Albania was internationally responsible and under a duty to pay damages.

i. Ct: Albania’s obligations are not based on the Hague Convention of 1907, which was applicable in time of war.

ii. Rather, based on certain general and well-recognized principles:

1. Elementary considerations of humanity

2. The principle of freedom of maritime communication

3. Every State’s obligation not to allow knowingly its territory to be used for acts contrary to the rights of other states.

XIII. Judicial Decisions
a. ICJ (CB 134)

i. Officially, no stare decisis
1. Article 38 of the Statute makes judicial decisions “subsidiary means for the determination of rules of law.” Subject to Article 59, which states that decisions of ICJ are only binding on the parties and that particular case

2. Thus, stare decisis is not meant to apply to decisions of the ICJ

a. Reflects a reluctance of states to grant the ICJ law-making power

b. Also reflects perception that international decisions are especially individual

ii. However, the decisions are regarded by international lawyers as highly persuasive authority of existing IL.

1. If anything, the fact that state practices are so divergent adds to ICJ’s authority, b/c court decisions are needed to clarify

2. Primary source for international lawyers

a. Especially in non-political matters

b. Constitute a substantial corpus juris relevant to many questions of int’l relations
iii. And, there’s still system of precedent

1. Court cites its earlier decisions and often incorporates their reasoning by reference

2. Ct distinguishes cases that seem to depart from precedent

iv. Room for judicial creativity

1. States don’t expect/wish Court to ‘create’ new law.

2. However, states, judges, and lawyers all know that judging requires discretion

a. Particularly true in IL, with its fragmentary character and generality of its concepts

3. At the same time, judges see the dangers of “legislating”

a. One way judges approach the problem is by emphasizing the facts of present case

b. Nevertheless, the Court must show that decisions are principled and follow IL, which leads to abstract lines of reasoning, which can be applied to new cases, creating doctrine
v. Agreement

1. Most persuasive when Court speaks with one voice or most of the judges

2. Judgments of divided Court have diminished authority

a. Especially when issues are highly politicized or judges seem biased. Ex: Southwest Africa, Nicaragua, Nuclear Weapons
vi. States’ Reactions

1. If governments consider decisions unfounded or unwise, they might react by:

a. Adopting treaty provisions that circumvent the issue (Lotus)

b. Altering/withdrawing their consent to jurisdiction (US after the Nicaragua case)

b. International Arbitral Tribunals and Other International Cts
i. Decisions of arbitral tribunals established by agreement are considered an appropriate subsidiary means of determining IL

1. They generally are obligated to follow existing IL

2. Several publications of tribunal records

ii. Several international courts are generally considered persuasive

1. Sometimes generally, not just in subject area

2. Ex. Euro Ct of Justice, Euro Ct of Human Rights, Inter-American Ct of Human Rights
iii. More recently established international tribunals

1. ICTY, ICTR, WTO, Int’l Tribunal for law of the Sea

2. It looks like answer to both questions is yes, but people wonder:

a. Will they apply sources methodology from Art 38?

b. Will their decisions be considered persuasive?

3. ICJ is not in a hierarchical relationship with them

iv. Other int’l tribunals’ authority is uncertain/disputed

c. Municipal Courts
i. Indicative of general practice and opinio juris

ii. Also can be treated as subsidiary, independent sources

XIV. Publicists of Various Nations
a. Place of the writer in IL has always been more important than in municipal

i. Original systematization was the work of publicists (Grotius)

ii. Cases of first impression often must rely on writers b/c they’re the only source

iii. How much reliance usually depends on court and judge

1. Continental/Civil courts rely more heavily, common law less so

b. ICJ reliance

i. Court refers to scholarly writing in only general terms

ii. Reasons for decline in dependence on writing:

1. More recorded treaties and state practice

2. Views of scholars often differ

iii. However, in the absence of coherent practice, sometimes used to add credibility

iv. It’s apparent from opinions and docs that ICJ judges have been influenced by scholarship

c. International bodies

i. International Law Commission (ILC) – Goal is to codify treaties/conventions. But in the course of work, opinions are expressed.

1. ICJ sometimes draws on these reports, even while they are ongoing

ii. Institut de Droit International

iii. International Law Association – Branches in numerous countries

iv. Restatements by the ALI – started with 2d, 3rd in 1985

v.  Hague Academy of International Law’s Recueil des Cours de l’Académie de Droit International (RCADI, or Rec des Cours)

d. Vast increase in IL has led to specialization. Lawyers cannot claim to know the whole field.

XV. Non liquet?
a. Rules and exceptions – which is which?
b. Changing functions of IL (from coexistence to cooperation)
c. Non liquet still of use?
i. Lotus CASE
ii. North Sea Continental Shelf CASES
iii. Reservations to Genocide OPINION
iv. Nuclear Weapons OPINION
d. Any black holes in IL? Was the Nuclear Weapons opinion a “correction” of over-expansive interpretations of CIL?
XVI. Simultaneous development of deviance
a. History
i. Traditionally, no majority rule in international law. State can exclude itself from applicability of CIL by persistently objecting to it during its generation. What changed?
ii. Decolonialization: more States
1. Need more participation to justify IL
2. With weakening of consent requirement, also need opt-out clause
b. How to be a deviant?
i. State persistently objects to formation of specific CIL. Two components to prove: State practice and opinio juris.
1. State practice
a. E.g., at international conferences and General Assembly discussions, Algeria insists it is not willing to accept absolute prohibition of gender discrimination.
b. Risk did not pay off for Colombia in Asylum case when tried to prove regional custom allowing embassy to unilaterally categorize someone as a “political refugee” and require host country to allow person to leave country and ICJ did not find custom.
c. When little State practice (e.g., protecting nationals abroad) look more at opinio juris – how did States react to those few occurrences?
2. Opinio juris
ii. New States – May it reject CIL as it may reject treaties? Practically difficult. 
iii. General Points

1. Objections add safety valve to object to IL being created.

2. But, Ct can still say ‘you didn’t object enough, or strongly enough, etc.’ [It’s kind of just a way of pacifying new states].
3. According to Jonathan Charney, no such case can be cited – either with a new or an older state.
c. Proto-normative behavior
i. Since persistent objector is difficult argument to make, strong States sometimes prefer to be labeled a violator than to expand the practice of persistent objector.
ii. E.g., Truman Proclamation (1945) and eventual outcome (200 miles) in UN Convention on the Law of the Sea (1982).
iii. What about torture? Everyone prohibits and yet does it. Still, do not oppose law but allow for its exceptional breach. E.g., torture: States don’t argue they’re being proto-normative, but that certain cases are exceptions that prove the rule. Can’t legalize adequately to account for practice.
d. Recapitulation
i. Assertion of CIL
ii. Counter-arguments:
1. Custom does not exist (evidence/fact)
2. Custom is distinguished (legal counter-argument)
3. Silence not enough for implied (or meta-) consent
4. Regional customs and legitimacy
5. Persistent Objector and legitimacy
XVII. OPERATIONALIZING SOURCES
a. Was IL ever black and white? 

i. Even The Paquete Habana can be delegitimated. Not many states and not universal.
b. All about Context. Context. Context.
i. If a law in question is between two states, the practice of those states will be most probative. If the law in question is of a more communitarian nature (concerning a multitude of states), more consistent and widespread practice will be needed.
c. Observational standpoint (international judge):
i. What is the best evidence of a custom?
ii. Look at interested parties and at the litigants. Did they voice their opinions or choose not to?
iii. What did the litigating parties do?
iv. Opinio juris relatively more important here than actual practice.
d. Observational standpoint (national judge):
i. What is the best evidence?
ii. Consistent state practice is more important and opinio juris will be less important (issues of competing legitimacy).
e. Observational standpoint (diplomat):
i. Is litigation best strategy in long-run?
ii. Often times risking custom is easier than negotiating a treaty.
Subjects
XVIII. Subjects, Generally
a. Subjects include persons and entities capable of possessing international rights and duties under international law and endowed with the capacity to take certain types of action on the international plane.
i. States
ii. Organizations of states
iii. Individuals
iv. Corporations
v. Public international organizations.
vi. The widening concept of international legal personality beyond the state is one of the more significant features of contemporary international law.
XIX. States
a. General Points
i. States remain the most important subjects in IL
1. However, b/c of the functional shift of IL from just states negotiating to the governance function, they are not nearly as important as before.
ii. Why start with States?

1. Fundamental nature of them
2. We also start w/ states b/c they provide a certain kind of paradigm.  They define international personality.  States are the fullest subjects of IL, w/ the fullest capacities.
a. This becomes a heuristic device.  It’s a way of explaining things. When we look at other subjects – international org, indivs, etc – one important thing is to compare their attributes w/ the fullness of the states.
b. When do we see the question of statehood come up?
i. I.e. what are the contexts in which new states can come into being?
ii. Collapse of a larger state 
1. Suddenly we have the bits & pieces of that larger state now wanting to claim statehood.
2. Examples: USSR, Former Yugoslavis, Czechoslavakia
iii. Decolonization (but this is almost gone)
iv. Separatist movements ( Issue of Seccession
1. This is different from the break-up in a fundamental sense.  In a succession, a province wants to separate unilaterally. P: It’s out of the flesh of the greater state.
2. Examples: Scotland, Catalonia, Quebec, Chechnya
v. Merger of states 
1. Examples: Merger of East & West Germany; European Union
c. Why is the birth of a new state contentious?
i. E.g. If class were being held in 1950, would not have right to self-determination, de-colonization, etc.→ de-colonization only becomes an uncontroversial part of the right to self-determination when colonial powers have given up their colonies. 
ii. Secession is still a live issue. Why?
iii. New sensibility to what constitutes a separate people, multiculturalism, identity politics, etc.

1. When people want their independence want to grant them their self-determination→ to deny them is to deny the sensitivity to multiculturalism, identity politics, etc.
2. However, people are afraid of creating a new tribalism (“enlightened anti-tribalism”)
a. In court: that’s the logic of ethnic cleansing—implies that you cannot have a state made up of multiple cultures and ethnicities
iv. (S: By recognizing a new state, country gives up the right to control the territory? P: No)
v. (Student: Add ideological differences to the world stage. P: No)

vi. (Student: New states can create new international law. P: No)

vii. (Student: Once you recognize a new state, you can’t go back on it. P: You can say this about a lot of things in IL)

viii. Destabilizing to current regimes 
1. Chechnya→ states are careful to say that it is a human rights issue and not a self-determination issue. 

a. Many countries have their Chechnya= Scotland, Basque, Corsica, Quebec 

2. Problematic in former colonies where the borders were not drawn according to where peoples were→ i.e. Africa 

3. There are resources at stake→ resources fuel the demand: 1) We can make it on our own; 2) Why should our resources be taken for everyone else? 

a. Quebec→ “cash cow” of Canada

b. Scotland→ North Sea

d. Restatement 201 - A state is an entity that
i. Has a Defined territory

1. Jessup says does not necessarily include precise delimitation of the boundaries of the territory, pg 254.
2. No rule prescribes a minimum size.
ii. Has a Permanent population

1. A significant number of permanent inhabitants will suffice even if large numbers of nomads move in and out of the territory (r201 pg 255).
iii. Is under the control of its own government

1. A state does not cease to be a state because it is occupied by a foreign power. (pg 255, restatement 201).
2. A state does not cease to exist when a previously functioning government becomes ineffective or defunct. (pg 255).
3. Possible requirement that state must not be a minority regime which violates the principles of self determination (see Rhodesia pg 266).
iv. Has the capacity to engage in formal relations with other such entities.

1. E.G. Own acquire and transfer property
2. Make contracts and enter into international agreements
3. Become a member of international organizations
4. Pursue and be subject to legal remedies
5. Join with other states to make international law through treaty or custom.
6. A new state does not have to extend nationality to its population as a condition of statehood. However it usually does (pg 255).
7. This one is tautological. Both a condition and a consequence.
e. RECOGNITION: How to become states?
i. Two Theories [These are treated as CIL]:

1. Constitutive Theory – State is not a state until other states have actually recognized it.
2. Declaratory Theory: 
a. Recognition is merely a declaration of a state that already exists as a state. 
b. States come into existence independently
ii. What do these theories represent? – We articulated from a positive law point of view what the difference btw these two are. But they are emblematic of a different view of international law and the international legal system.  It’s not just a difference in 2 rules of positive law, it’s what these differences represent.

iii. Declaratory theory:

1. Legal, Objective Means – More legal in the sense that there is an external, objective legal criteria for statehood – it’s not just the political whim of recognizing states. If the criteria is fulfilled, then there’s a duty on other states to recognize.
a. Existing states can refuse to have relations w/ you but they can’t negate your statehood. 
2. Need Workable Criteria for this to work.
3. Criteria (Restatement 3rd §201; derived from Montevideo Convention):
a. People – permanent population
b. Territory – defined territory
c. Government – functioning/effective govt
d. Capacity to engage in relations w/ other states.
4. How do we like them? Are these good criteria? Have these criteria empirically determined statehood in the past? Does emergence of new states really correspond to these criteria? Where do they even come from?
a. The 4th one is tautological. You have to be a state to have the capacity to enter into international relations.
b. Empirical examples undermine them. There are a lot of instances of states coming into existence w/out meeting these criteria.
i. Example: US (territory not defined), Congo (no effective government b/c in the midst of civil war), Israel (no permanent population).
ii. This suggests the criteria isn’t operational at all.
5. Why is it not so bad that these criteria don’t always function cleanly?
a. Ask how typical the examples are – are they just isolated exceptions? 
b. (P’s preference) Another way to address the examples is to say: it’s not an either or, different rule applies in different situations.  In some situations it’s declaratory, in others it’s constitutive. 
iv. Which rule when? P thinks that, empirically, states shift b/n the two.
1. The clearer the rule of statehood (and in only a few situations is the rule of statehood clear) recognition becomes more declaratory than constitutive.  
2. If one has a right to statehood that is not contested, then recognition becomes declaratory.
a. In a situation of decolonization, we have a clear rule of a right to self-determination. There’s a right to statehood, so in this context – the declaratory theory applies.
b. Here, we recognize a rule of statehood while shying away from the criteria for statehood.  We’ve supplanted the criteria – it’s become “a legal right to statehood in certain uncontested areas of law” rather than the four elements we laid out before.
c. This is the actual rule, not the criteria from Montevideo Conv [descriptive, not normative]
3. If there’s not a clear, firm rule, then statehood becomes political. Criteria might make recognition permissible, but not obligatory.
a. Example: if you’re born in the US, you’re a citizen – you get a birth certificate and a passport.  These things are declaratory – they are not constitutive.  A registrar may not issue these docs, but that doesn’t mean you’re not a citizen.
b. When it comes to immigrants, obtaining citizenship is much more political. Legis can require 10 yrs residency, English proficiency, etc ( it’s a political decision what will be the conditions we impose on immigrants to obtain citizenship.
c. So, where IL permits statehood, but the criteria doesn’t make it obligatory, then we would understand why recognition would be constitutive b/c it would exactly correspond to how the international community wants it.  It wants the ability to say: from now on, we want there to be free elections. 
d. The international community wants the ability to control this kind of process and it’s a political decision. It’s not as of right (i.e. as a formal colony).
e. *The mistake in the book is in seeking one rule. 
v. BOTTOM LINE ON RECOGNITION: 

1. The clearer the rule of the right to statehood is, recognition is more declaratory.
2. The more there’s a permissive rather than an obligatory rule, recognition will be constitutive. And this responds to political and international exigencies. 
vi. When is emergence of a new state not permissible? 
1. Rhodesia and Zimbabwe – there was a resolution saying there’s a duty not to recognize.  So it’s impermissible for Rhodesia to become a state.
2. Illegal succession.
3. *Do these examples really make an exception to the constitutive role of recognition?
a. No, b/c it seems to confirm the opposite.  It’s the fear of the Security Council that if they get recognized, the state will emerge.
i. Example:  Bangladesh.  Formerly part of Pakistan, invaded by India.  On all fours w/ the invasion of Northern Cyprus.  In fact, Northern Cyprus might have had a stronger claim for independents b/c the people were more cohesive than in Bangladesh and more of a claim of violation of human rights.  But India invaded illegally, and Bangladesh is a state b/c for whatever reasons – major powers and other states recognized Bangladesh.  They got enough recognition and became a state.
ii. So duty to not recognize almost proves the constitutive role of recognition.
f. Analysis of CSCE/US Criteria for Statehood (CB 258, 260)
i. The EU set out formal criteria for the recognition of the states that made up the former Republic of Yugoslavia.  The US sets out less formal criteria. However, these criteria are not those set out by CIL.
ii. To determine if these are valid under IL, we run them through the typical CIL analysis. 
1. Treat them as if they are breaking the law.
2. Look to see if other states follow suit, or if there is public outcry.
g. Duty to Recognize/Not
i. Some authorities adopt the constitutive theory but contend that states have an obligation to recognize an entity that meets the qualifications of statehood.
1. Legal recognition
a. A state is required to treat as a state an entity that meets the requirements of statehood.
b. Duty to recognize for certain legal purposes at least.
2. Political recognition
a. A state is not required to accord formal recognition to any other state.
b. No duty to make an express public and political determination.
c. No obligation to enter into any form of diplomatic or other bilateral relations.
ii. A duty not to recognize may be applicable when an entity does not yet satisfy the criteria for statehood under international law, or when it has come into existence in violation of fundamental principles of IL.
1. Hyde – pg 264 – The recognition to a country still in the throes of warfare against the parent State constitutes participation in the conflict.
2. U.N. Security Council Resolution Concerning Southern Rhodesia: Nov 20 1965: Pg 265.

a. Considering that the illegal authorities in Southern Rhodesia have proclaimed independence…
b. Calls upon all States not to recognize this illegal authority and not to entertain any diplomatic or other relations with it.
3. States may not recognize a territorial acquisition resulting from the threat or use of force
a. It is uncertain whether acquisition of territory by lawful force, E.G. force used in self defense against aggression, is an exception.
iii. The customary international law of human rights such as the proscription of official torture applies to states without distinction between recognized and unrecognized states.
XX. Self determination of “Peoples”
a. Jus Cogens? Accrdng to some jurists/judges, the principle of self determination is a jus cogens.
b. Primary contemporary context: separatist/secession movements 
i. There has been a resurgence of claims of self determination on the part of ethnic minorities and other groups which seek to control territory, exercise autonomy, and ultimately enjoy all the prerogatives of statehood.
ii. Examples by the dozen: Scotland from GB, Quebec from Canada, Basques from Spain, Corsicans, Kurds, Chechnya

c. Declaration of Friendly Relations: 270: UN General Assembly resolution: 1970
i. By virtue of the principle of equal rights and self determination of peoples enshrined in the Charter of the UN, all peoples have the right freely to determine without external interference, their political status and to pursue their economic social and cultural development and every State has the duty to respect this right in accordance with the provisions of the Charter.
1. Interpretation of the Charter. That is how it is binding.
ii. All people have the right to freely determine without external influence their political status.
d. Analysis of Declaration of Friendly Relations (p270): 
i. A Gen’l Assembly Resolution - not binding as it stands alone, however, it could be binding in its status as an interpretative aid to the UN Charter, expressing and expounding up on the principles of the larger, binding treaty. (Charter for credibility, Resolution to specify/clarify)
1. Could be problematic if someone can find contradictory clause w/in Charter

ii. Sets out that one form of self-determination is independence and the establishment of a sovereign state. (3rd para up from bottom on CB 270)

1. Does that permit separatists the right to secede?
2. Establishment of a sovereign and independent State constitutes modes of implementing the right of self-determination by that people. So if you have a people, you have the right to self-determination. 
iii. So, what is a people?

1. S: Objective requirements of common language, culture, ethnicity?

a. Not persuasive due to their restrictive implications
b. E.g. the Swiss – German/French/Italian speaking Swiss, whose trilingual skills are poor at best. However, they hold themselves as a single nation. India, with its multitude of ethnic and cultural rifts. What about the Protestant-Catholic divide that persisted well into the 20th Century? 
c. A state does not have to be homogenous in order to stand as nation. 
2. S: Self-identify as one people.

a. P: The subjective element is key here—the people within a state must self-identify themselves as one people.

b. But (in converse to the objective requirements above) this criteria is too unstable and open-ended—any group can say they are entitled to the right to self-determination.
i. However, P doesn’t buy that too many states would be a bad thing.

c. For states, this would upset the status quo! States like their size and power, and recognizing the separatists in other states puts pressure on the recognizer to do the same for its own separatist movement (E.g. can Spain recognize Kosovo w/o extending the same courtesy to the Basques in its territory?). 

d. Atavistic blows to state pride. Historical attachment to a sense of country. 

i. The term atavism denotes the tendency to revert to ancestral type.
ii. E.g. Spain has always been the Iberian Peninsula.

3. P: Advocates loosely some combination of subjective and objective…

a. Former colonies may have neither

iv. UN Declaration gives two examples of “peoples”

1. Former colonies
a. S: This is exogenous/artificial. Imposed by the outside world on people.

b. P: What is the tension b/w the gist of the entirety of the declaration and its last paragraph, which sets the habitants of colonies as the definitive people by which to measure the right to self-determination?
i. The Declaration was written up in 1970, with that time’s very “organic” and basic notions of nationhood. There is such a thing as nationhood, that share a set of common denominators (that vary) that make them identifiable as a nation. There may be some outlying groups, so we’ll recognize the rights of those minorities. 
ii. The problem lies in the heritage of colonialism: you operate on a mindset of nation-states—nations belonging to states. However, the demarcation of many post-colonial states are so haphazard—within one geographically delineated state, there are several nations ( strife and separation from the notion of the nation due to the plethora of minorities and the enforced cleavages between them. 
iii. Note: In some places, the fight for decolonization was the crucible in which nationhood was formed. However, as the colonial powers fell in line and relinquished their territories more readily, many decolonized states never had that (fighting) chance to forge unity.
1. So what about the minorities within the ex-colonial nations? Shouldn’t they be given the right to self-determination within the arbitrarily drawn state they dwell in?
2. Those who have been subject to oppression and subjugation 

v. So what does this declaration really do? Basically, the Declaration creates a right to self-determination for those who already had it (in 1970 practically all the colonies were independent). 
1. Last paragraphs of Declaration actually imply that a people’s right to self-determination doesn’t mean there is a right to secession.

2. 3rd to last paragraph says that tribes within a state would still be defined as part of the people of the state (Bottom of CB 270:  “…until the [singular] people of the colony…).  This is how a nation would protect itself from being dismembered – defining peoples who want to secede as not being their own people but rather part of the broader people of the state.
3. Doesn’t really provide much to separatist movements.
e. Reference Re Secession of Quebec: 274: Supreme Court of Canada: 1998 [Brings out third avenue, in addition to two listed above]
i. External self-determination (what Quebecers want) merited only in rare situations (CB bottom 278): 1) colonies; 2) when people are being oppressed; 3) one definable group is denied meaningful access to representation and the means to pursue their political, economic, social and cultural interests (i.e. existence in the state prevents you from being able to live out your identity as a people). 
ii. Re: the third case, the only one that could potentially apply: If state allows you to live out your identity as a people in the ways above, you are already exercising your right to self-determination.
1. Political representation not sufficient, an empty gesture (the people will always be in the minority). A minority will want to be able to vindicate their identity (through education, their narrative, access to the political process) allowing them to live out their identity; culturally, economically, etc.

2. There is no question that the Quebecois can live life as they wish regarding the above criteria (state that provides for autonomy and bilingualism etc.), and so have no right to secede.

f. P: So is this int’l law? Or is this just the view of the Supreme Ct. of Canada?
i. Go to sources.  We are helped here because Canada has gone to experts and puts into their decision some information that is probative of being international law.  Court does creditable job saying that their ruling represents the current state of the law.

g.  [Looming over all this is the WWI conceptual paradigm of homogenous nation-statehood. The very recognition of a separate people within a state (granting them rights based on national rights rather than on human rights) militates against the concept of a heterogenuos, multicultural state. Very ironic….]

XXI. Entities with Special Status
a. Intro
i. Certain entities that are not states, or whose status is disputed or unresolved, may nonetheless enjoy attributes of international personality, at least for certain purposes. E.g. they may participate in international treaties, be part of international orgs, or other functions.

1. Some such entities may satisfy  most of traditional criteria for statehood, but their capacity to engage in external relations may be qualified/questionable

2. Other may lack one or more of the “objective” criteria, such as territorial base

ii. Examples of non-state entities that have capacity to participate in treaty relations (Lissitzyn):

1. Members of composite statutes (i.e. federal unions)

2. “Dependent states” (protected states, protectorates, vassal states, etc)

3. Colonial dependencies and metropolitan political subdivisions

4. Territories administered under mandates or trusteeship agreements

5. Entitites subject ot special forms of international control or supervisions (but not mandates/trusteeships)

iii. Colonies

1. Colonies weren’t generally considered to have international personality, but could be parties to multilateral treaties

2. Most colonies went straight to being independent states, but some passed through status of associated statues, and a few have retained that status.

iv. Trusteeships/Mandates

1. Aims: To promote “well-being and development” of people and eventual self-government or independence

2. Definition: Were supervised by Council/Commission of UN/League of Nations. Did not become part of territory of administering power, nor did inhabitants gain citizenship. Sovereignty invested in people of territory, but exercised by administering power.

3. Systems have disappeared, but “failed states” have revived the idea of instituting trusteeship system
v. Puerto Rico

1. It’s a Commonwealth which is essentially autonomous in internal affairs, but the US is responsible for its foreign affairs and defense.

2. Questioned in the past by Int’l Community
b. National Liberation Movements as Representatives of People
i. Two bases for elevating a liberation movement to rank of IL subject (Cassese):

1. It’s goals fall w/in scope of principle of self-determination (i.e. movement is fighting a colonial power, foreign occupier, racist regime, etc…)

2. Movement is a legitimate representative of oppressed people

ii. Attitudes of states and IOs that determine recognition of such movements

iii. Palestine
1. Against their being let in the UN: The PLO was not the gov’t of a state, not recognized as such by anyone and does not so purport. Yet, given essentially the status of a UN member state that can’t vote. Shakes the principles of the UN.

2. Over time, PLO gained widespread acceptance as the representative of Palestinians

XXII. Sui Generis – Kind of like half recognized states.
a. Taiwan Relations Act: 287: 22. U.S.C. 3300: 1979
i. For decades, ROC and PRC each insisted it was government of “one China”

ii. Debates became less significant when PRC gained right to represent China in the UN, and most states had shifted formal recognition to PRC.

1. Most states still found creative ways to maintain ties

iii. Taiwan Relations Act, April 10, 1979, 22 USC 3300 et seq.

1. “The absence of diplomatic relations or recognition shall not affect the application of the laws of the US wrt Taiwan; and the laws shall apply  wrt Taiwan in same manner as prior to Jan 1, 1979.”

2. “…continuation in force of all treaties and other int’l agreements…entered into by the US and governing authorities on Taiwan…”

iv. Row over potential independence of Taiwan.

b. Hong Kong and Macao
i. Prior to reunion with China and continuing thereafter, they have each enjoyed a measure of international legal personality – capacity to enter certain multilateral treaties.

ii. Certain aspects of post-unification status are governed by the terms negotiatied by China with United Kingdom and Portugal

c. State of the Vatican City and the Holy See
i. Head of the Church (i.e. the Holy See) is at the same time the Head of the State of the Vatican City. Bu the State of the Vatican City is limited to certain territory, while Church is not tied to a specific territory

ii. Vatican has been treated as a state and entered into treaties

iii. Holy See has engaged in IR in many subjects, admitted as a full member of agencies of the UN which are only open to states, and become a party to state-only multilateral conventions

iv. Access to UN is as “Non-Member State Permanent Observer”

v. Other religious groups complain about Holy See’s status

1. Helped by Italy’s recognition of territory of Vatican

2. Legal doctrine tends to regard Holy See and Vatican as separate persons

XXIII. Recognition of Governments

a. P’s General Points
i. This has become less and less important over time, as the practice has fallen out of vogue. B/c:

1. States recognize states more than governments

2. It is a largely political device, and countries will still interact with other countries, even though they may not recognize their governments. 
3. De facto government is more important than de juris government – The legal consequences of non-recognition are very limited (inability to sue) and courts maintain that it is rather silly not to recognize a government that exists de facto. The life and economic transactions of private individuals should not be ridden over, roughshod, by the political wheeling of governments. 

4. [A bias for capitalist certainty. ]

ii. These cases are not public international law, but private international law Salimoff  – if government had de facto authority to do what it did, we will recognize their action.

1. It is two citizens suing one another.  The court asks: What is the governing law of the transaction? And then applies it. E.g. if 2 people are married in Afghanistan, and the US does not recognize the Taliban government, the marriage is still legal in the eyes of a US court.

2. Interest is to maintain integrity of commercial transactions; further capitalist ideals.

3. Exception: If it violates public policy

b. Criteria of Recognition
i. 3r§203

1. US practice long reflected view that recognition of govts was not a matter of international obligation, but could be gratned or withheld at will to futher policy.

2. US policy has varied towards regimes that gained power other than by constition

3. It used to be assumed that non-recognition would undermine illegitimate regime, but generally has not borne out in fact.

4. US policy sometimes to recognize despite distaste. Several reasons:

a. Constitionality of regime’s ascendency difficult to prove

b. Inquiry might seem insulting to country

c. Awkaward to persist in non-recognition of successful regime

5. Since 1970, US usually recognizes, but concentrates on whether diplomatic relations or not

a. Recognize reality that isolation costs US information and may bring out the worst in new government (Christopher speech, CB 295)

ii. §203 Comment d 

1. Recognition often effected by diplomatic representation, but recognition can exist w/o representatives and breaking off relations does not constitute derecognition

2. Other reasons to withhold/break off relations

a. Absence of sufficient interests

b. Lack of necessary personnel

c. Cost-saving

d. Concern for safety

3. Relations may be carried on through other channels (e.g. other countries’ diplomats)

iii. Two Governments of China

1. UN Secretary General proposes not to concentrate on preponderance of recognition, but who is in best position to direct people and employe resources of the state

c. Is Recognition Necessary?
i. Estrada Doctrine – Statement of Mexican Foreign Minister Estrada (1930), Whiteman Digest of Int’l Law vol. 2, 85-86 (1963)

1. Mexico suffered from doctrine by which European powers determined its legitimacy/illegitimacy while skirting question of recognition wrt European states

2. Because of this, Mexico will issue no declarations in the sense of grants of recognition, so as not to play that game with Latin American countries

d. Collective Non-Recognition
i. Acevedo, The Haitian Crisis and the OAS Response: A Test of Effectiveness in Protecting Democracy
1. Haitian coup of democratically-elected President Aristide
2. Election observed by, amongst others, OAS members legitimized election
3. Response:
a. OAS Permanent Council holds emergency meeting, demands adherence to constitution
b. Foreign Affairs Ministers meet, echo Council and say they’ll only recognize Aristide. Ask for other states to severe ties with Haiti, except humanitarian aid.
c. UN General Assembly backs this plan.
d. (Eventually, economic sanctions, and military intervention restores Aristide)
e. Unrecognized Governments
i. Capacity of Unrecognized Gov’t to bind the state
1. Tinoco Claims Arbitration (Great Britain v. Costa Rica), Taft Arbitrator, 1923, 1 UN Rep Int’l Arbitral Awards 369, 375 (1923) – Predecessor regime took power by coup and held for two years in CR. Regime recognized by some government but not many leading powers (incl. US and UK). New gov’t took over and nullified Ks, but British company wants theirs’ honored.

a. Basically, Taft says that non-recognition b/c of illegitimacy of entrance into power carries less evidentiary weight than non-recognition b/c of lack of de facto sovereignty

b. Regardless, any non-recognition here can’t outweigh evidence of de facto character of Tinoco (predecessor) gov’t

i. They had control and support of the country

c. Holding otherwise would be to say that there’s no such things as revolutions

d. Estoppel claim (against British company) rejected

ii. International Personality of Insurgent Autority in Control of Specific Territory

1. [CB 304]

f. Unrecognized Govts in Municipal Law
i. The validity of Acts of an Unrecognized Govt
1. Salimoff & Co. v. Standard Oil of NY, NY Ct of Appeals, 1933, 262 NY 220 – Soviet Govt took all Russian oil lands and sold oil to other, including Δs. Now former owners want compensation, b/c gov’t was ‘no better than robbers.’

a. Confiscated property was taken in Russia from Russians, thus R law applies

i. If no right of action in place of wrong, no recovery can be had in another state

b. [This all only applies if gov’t was legitimate:]

c. US refuses to recognize Russian govt, so we can’t state in law that they’re the govt

d. But we can state it in fact, b/c everyone including State Dept knows it

e. Denied

ii. Municipal Law of Unrecognized  Regime
1. Upright v. Mercury Business Machines Co., SCt of NY, Appellate Div, 13 A.D.2d 36 (1961) – Some credit that Ψ bought, original debtor was company formed by East German Govt, which US refuses to recognize. 

a. Ct knows that nonrecognition can occur for “narrow purposes,” and refuses to compound the problems therefrom resulting

b. Salimoff showed how cts will recognize transactions w/ unrecognized gov’t

c. There are many things that occur w/in unrecognized govt that aren’t evil, and should be given significance.

d. This is even the case if entity is extension of govt itself

e. Will give effect to credit

iii. Access to Cts
1. Traditional Rule applied by US cts has been that an entity not recognized as a state or a regime not recognize as a govt of a state cannot institute proceedings in the cts of a foreign state (3r205)
a. Reasoning: Which govt to recognize is a political, not judicial question
b. SCOTUS points out in Sabbatino that this doctrine much criticized
2. Loss of recognition may prevent a govt’ from maintaining an action already commenced
3. National Petrochemical Co. of Iran v. M/T Stolt Sheaf, 860 F.2d 551 (2d Cir. 1988) – Iranian company brought suit in DistCt. Dismissed. US govt enters as amicus curiae, urging that Ψ be granted access.
a. Ct accepts Govt’s suggestion for two reasons
i. Absence of recognition is not determinant that US doesn’t want state to have access to US courts; sometimes it’s just b/c they don’t want the world to see them as approving of govt
ii. Executive branch should have the latitude to permit it if it wants
4. An unrecognized govt can’t bring suit in an English Court or in civil cts.
iv. Unrecognized Entities in Other Contexts
1. Cts sometimes have to determine how to treat unrecognized entity for purposes of general laws
a. Sometimes legislation will clarify (e.g. Taiwan Act)
b. Executive branch may issue determination, to which cts usually defer
g. Governments-in-Exile
i. In contrast to de facto governments, governments in exile have been accorded de jure recognition.
1. E.g. Govts forced out during WWII
ii. Consequences
1. De jure govt had control of assets in municipal cts
2. Authority over its nationals abroad
3. Decrees given effect in municipal cts of recognizing states
h. Termination of Recognition
i. 3r203
1. Derecognition of one regime as the govt w/o recognition of another is rare
2. It may happen, but regime in control must be treated as the govt
ii. So long as a state continues to meet the qualifications of statehood, status cannot be derecognized
iii. 3r202: If an entity ceases to possess qualifications of statehood, ceases to be a state and derecognition unnecessary
i. Kosovo: a state or not?
i. Helpful political facts:
1. Russia against
2. Spain is against (b/c of implications for its fairly independent Basque population)
ii. Argument that it is a state:
1. Russia/ Serbia might object, but they’re not stepping in w/ military force
2. Problem with this argument: is military force the only way to do something to halt the emergence of a state?
3. Difficult argument: Kosovo is just declaring independence from Serbia, who had colonized it back in the 1910s
a. Problem: opens pandora’s box. Ex: Sicily
iii. Argument that it is not a state:
1. Well, two members of the security council (China and Russia) say it is not a state ( bars UN membership ( seems very probative
a. Compare this situation to Northern Cyprus, Bangladesh. Similar situations; both involved illegal invasions. B a state, NC is not. Came down to recognition.
b. A potential difference here is that the atrocities in B were much greater than in NC… greater oppression --> right to self determination and sympathy vote
2. Problem is… if Chechnya declared independence today, not at all certain they’d become a state, because states don’t want to mess with Russia
3. Also raises a tribalism issue… other states are afraid of destabilization
iv. Well if Kosovo is not a state, what is it?
1. Well not part of Serbia – there are EU forces there
2. Perhaps an administrative unit like East Timor
3. Compare to Rhodesia
v. The unique/interesting situation about Kosovo is that it is not a situation where a small handful of states is (or is not) recognizing it… recognition is evenly split. So perhaps Kosovo is not a state, but still some sort of entity with a certain state of rights.
vi. What will happens is that state that have recognized will send diplomats/ ambassadors to Kosovo, and the other states will complain. This sounds closest to the situation of Taiwan. Taiwan: belongs to some int. orgs (like WTO) and not others.
vii. Leads to a problem for Kosovars… “twilight zone” existence… do they have a nationality?
1. Some say people have fundamental right to nationality
2. Perhaps also somewhat like Palestine… not full rights of statehood, but have observer status
viii. Important to wait and see what happens… if recognition snowballs, if they join more international organizations
XXIV. Acquisition of Territorial Sovereignty
a. How Legally To Resolve Territorial Disputes (P’s Methodology) 

i. The critical date in Palmas according to the court: 1898 – Spain cedes the territory to the United States.  It’s on that date that we have to decide whether Spain had claim to the territory to decide if it could have ceded the island.
ii. Rule #1: Go back in time to the last moment where there is no dispute as to who has title. Then you walk inch by inch, week by week, year by year and try to track the title and see what happens to it.  So when you get to the date that the court points to as the conflict, then you already know who has the title.  It’s the last point in time that the title is not in dispute we’re concerned about, nothing before then.
iii. Rule #2: Apply the intertemporal rule to any incident which we come to that might or might not affect title (intertemporal rule = the law that applies at the time).  

1. Domestic example: Farmer John had a farm.  Daughter inherits when he dies.  She marries Jack, and at the time, all the land a woman owns becomes her husband’s.  Then the husband gives it to an uncle who gives it away.  When we’re tracking the title, we may become very upset about the law that it becomes her husband’s, but that is the law.  
2. So: If you could take land in international law at the time by giving a leader some beads, then that is an effective transfer.  It’s a dirty rule, but it’s the rule.
3. But: If Britain takes land this way, and establishes an administration, etc., how can they loose it?  By the rule of self-determination.  It’s a new rule applicable at the later time.
iv. Then we finally get to the Court’s critical date – when there is a dispute about the title.

v. Rule #3: Figure out who has the stronger claim.  This is about relativity, not absolute claim of title.
vi. If you apply these rules, all you find coming into play is substantive rules, like self-determination, uti possedetis.
b. Application to Greenland case, pg. 323
i. Rule #1: When is there no dispute as to who has title?
1. T1: 1814—Denmark has title.

2. T2: 1814—Treaty of Kiel: Denmark cedes Norway to Sweden, excluding Greenland.

ii. Rule #2: Subsequent disputes?
1. T3: 1814-1915—Denmark exercised sovereignty over Greenland.  Denmark argues that no one can show a stronger claim to Greenland.  Norway, however, will argue that they had colonies there, so the Danes cannot argue that they had complete sovereignty. 1915—Denmark asks other countries to recognize its territorial possession of Greenland.  

2. Territory is constitutive –If other countries recognize territory as belonging to a country, it can become part of that country.  Especially if the country that is now disputing a territory previously recognized that territory, it can be estopped – or precluded, in international law lingo – from making the claim.  This is especially true if there has been reliance. 

a. Ex., Egypt and Israel had a dispute over Tacuba (?) near Aqaba, a small piece of land with a resort on it. 

b. Israeli claim – in an agreement in 1906, the border between Britain and France was established by signposts.  There has to be a line of sight b/n the signposts.  But in order to do that, you have to have a stake in a place that would make Tacuba part of Israel.

c. But Israel lost the arbitration, because twice before they had possession of the land but gave it back to Egypt because they had relied on a mistaken map.  Once Israel gave it back, and didn’t dispute it, Egypt built a resort, and Israel was estopped from making the claim that it was theirs.

3. T4: 1921—Denmark renewed its activity on the eastern seaboard.  1921-1931, court finds that Denmark has sufficiently established its sovereignty.  

iii. Rule #3: Stronger claim?
1. T5: 1931—At the time of the dispute, Norway, therefore, did not have claim to the land because Denmark has the stronger claim, as illustrated above.

c. Island of Palmas Case (U.S. v. Netherlands): 316: Permanent Court of Arbitration 1928. 
i. Rule of intertemporal law: Both parties are also agreed that a judicial fact must be appreciated in the light of the law contemporary with it, and not of the law in force at the time when a dispute in regard to it arises or fails to be settled.

1. Criticism of this rule – It would require every state constantly to examine its title to each portion of its territory in order to determine whether a change in the law had necessitated a reacquisition.

ii. Occupation, to constitute a claim for territorial sovereignty must be effective, that is, offer certain guarantees to other States and their nationals.

iii. An inchoate title cannot prevail over a definitive title founded on continuous and peaceful display of sovereignty

iv. The Netherlands title of sovereignty, acquired by continuous and peaceful display of State authority during a long period of time gong probably back beyond the year 1700, therefore holds good.

d. Legal Status of Eastern Greenland Case (Denmark v. Norway): 323: Permanent Court of IJ: 1933

i. A claim to sovereignty based upon continued display of authority involves two necessary elements

1. Intention and will to act as a sovereign

2. Some actual exercise or display of such authority.

ii. Denmark must be regarded as having displayed during the period of 1814 to 1915 her authority over the un-colonized part of the country to a degree sufficient to confer a valid title to the sovereignty.

iii. After the Danish Government issued the decree of 1921, there was an increase in the activity of the Danish Government on the eastern coast of Greenland.

1. From 1921-1931 Denmark regarded herself as possessing sovereignty over all Greenland and displayed and exercised her sovereign rights to an extent sufficient to constitute a valid title to sovereignty.

iv. Thus the occupation of July 10th 1931 and any steps taken in this connection by the Norwegian Government were illegal and invalid.

e. Case Concerning Kasikili (Botswana / Namibia): 327: ICJ 1999

i. Anglo German treaty of 1 July 1890, boundary between Namibia (successor to Germany) and Botswana (successor to Great Britain).

1. Boundary descends the center of the main channel of the river. Different interpretations of this.

ii. Namibia argues on the basis of the doctrine of prescription. Continuous and exclusive occupation and use of Kasikili Island and the exercise of sovereign jurisdiction. Argue that the meet the four conditions

1. Possession must be exercised à titre de souverain

2. Peaceful and uninterrupted
3. Public
4. Endure for a great length of time.

iii. Nambia also argues that Botswana, which was aware, remained silent for almost two decades.

iv. However, Botswana contends that there is no credible evidence that either Namibia or its predecessors exercised state authority in respect of Kaskili.

1. The acts of a private person cannot generate title unless those acts are subsequently ratified by the state.

2. Court agrees with Botswana here. Evidence shows that the island was only used privately and intermittently by Namibia.

v. The principle of extinctive prescription under which the passage of time operates ultimately to bar the right of a prior owner to pursue his claim against one who, having wrongfully displaced him, has continued for a long time in adverse possession is recognized in almost all systems of municipal law and appears to be equally admitted by international law.

XXV. Uti Possidetis (Territory)
a. Principle of Uti Possidetis – “Simply stated, uti possidetis provides that states emerging from decolonization shall presumptively inherit the colonial administrative borders that they held at the tie of independence.

b. Case Concerning the Frontier Dispute (Burkina Faso/Mali), 1986 ICJ 554 (CB 331) – Burkina and Mali submitted to the ICJ the question, ‘What is the line of the frontier [of the two countries in a particular region?’ Uti possidetis is discussed therein.

i. The two states agreed at the AU Conference to respect the former colonial borders

ii. …but we’ll discuss Uti possidetis anyways

1. Purpose: Prevent struggle over frontiers from challenging nascent independence

2. Several important aspects:

a. Effective possession as a basis of sovereignty – Emerging states have title to the former colonial territories, even if ‘uninhabited’

b. Boundaries at moment of independence
i. If the boundaries were administrative divisions of a colony, they become international frontiers

ii. If they were frontiers b/n colonies, they are int’l frontiers

3. General principle of IL (even though first used in Spanish America)

i. Practice in Africa is thus expression of general principle (declaratory), not expression of a new one limited to continent (constitutive)

iii. General Principle, despite contrary args

1. It seems to conflict with newer norm of ‘right to self-determination.’ However, the policy of preserving gains of independence wisely won out, and thus people chose Uti at formation of AU.

2. The AU didn’t exist at the time of Mali + Burkina independence. Nevertheless, the principle did exist, and thus it should be respected.

iv. [Are these args unsatisfactory?]
v. *P: No added value for these, but read them.*
1. [That, to me, signals that it might be sthg to know for exam!]

vi. [Also, might this be a good candidate to which to apply the Weiler methodology (“1. Go back to the last time w/o a dispute…”) and the T1-T5 steps? Gotta admit, I don’t know where anything applies or doesn’t sometimes]

c. Case Concerning Land, Island and Maritime Frontier Dispute (El Salvador/Honduras; Nicaragua Intervening), 1992 ICJ 351 (CB 334) – Honduras and El Salvador went to war, had to determine boundaries afterwards. They settled most through negotiation. They failed to reach agreement on six sectors, and submitted to ICJ. There was also dispute over several islands and maritime areas, into which Nic was allowed to intervene. Histor ref: All 3 countries were part of FR of Central America when it declared independence in 1821; it broke up in 1839.

i. All parties agree that Uti applied in Spanish America [in 1821].

ii. However, they boundaries weren’t fixed, but susceptible to change by agreement (e.g. Honduras ceded part in 1972 b/c its conduct evidenced no control)

iii. Problem applying Uti possidetis: Which administrative boundaries? Sometimes church, state, or military had control crossing different frontiers.

1. Here, fortunately, the parties agree which system of colonial bounds they respect

2. But there are still territories w/unclear boundaries…

iv. General Points

1. Intent: Remember, the colonizers had no intended post-colonial effects of their choices

2. Title: U/P was concerned with ascribing title to terra nullius as much as boundaries

v. Both sides contend to colonial deeds of title, but no clear evidence

vi. Thus, Ct turns to states’ behavior immediately following independence

1. Normally, this wouldn’t be the case, b/c it wasn’t terra nullius, and they were supposed to respect the colonial boundaries. But there’s no other choice…

2. Here, the court finds that the states basically regarded each of three islands as belonging to each of the three states. This exercise of sovereignty may be taken as evidence confirming U/P title

XXVI. Subjects – International Orgs
a. General Points
i. Definition – Org composed of states

ii. Examples of Orgs that aren’t an IO: ICAM (assigns addresses on the Internet); Amnesty Intl

iii. It is now recognized that most international governmental orgs have ILegal personality

iv. They can: make treaties; fly their flag on ships; create int’l peace forces; convene int’l conferences, receive permanent missions, etc. They also have organs (commonwealths don’t)

v. Limits: There are limits to their powers, though.

1. E.g. They can’t sue in the ICJ (‘only states’)

2. P: This shows the methodology – you compare other subjects to states

vi. Controversies

1. Whether int’l personality is inherent in IOs or whether it depends on the instrument and the powers granted to it.

2. Whether rights and duties are universal or vary from IO to IO

3. Whether members’ denial of int’l personality is final word, or if it can still exist

b. Reparations for Injuries suffered in the service of the UN, 1949 ICJ 174 (CB 361) – Assassination of a UN emissary on mission in Middle East prompted ICJ advisory opinion concerning UN’s legal capacity

i. P: If Count Bernadaat was just a Swedish national, Sweden would have a claim against Egypt b/c of diplomatic protection. If a citizen is maltreated, it violates the rights of the state.

ii. Customary methods under IL for vindicating the right to diplomatic protection (by states): a) Request enquiry; b) Negotiation; c) Arbitration; d) Protest; e) Sue

1. At-issue: States have this right; Do IOs?

iii. P: International Personality, generally
1. It means the organization has rights which it requires members to respect

2. It’s a creature in itself, independent of constituent members

iv. Steps to find out if IP exists
1. Look to see if the Charger expresses it

2. Look at the purposes and principles expressed in the Charter.

a. Ct: Here, if the UN didn’t have IP, it wouldn’t be able to fulfill purposes, functionally.

v. Proof that Org isn’t just a ‘harmonizing’ mechanism, but that it’s a distinct body
1. Conventions – If it needed all the members to sign, might think otherwise; but the UN itself can sign a contract with the US to base its HQ there

2. Diplomatic immunity

3. Makes recommendations (the UN does, not a coalition of ‘members’)

4. Members have an obligation to help the UN enforce [int’l obligations]

5. Organs – Specifically ones, that can take actions against the will of some of the members.

a. E.g. The SC can do things w/o consent of rest of UN. That’s special.

vi. Ct: Thus, UN has International Personality!
1. This is not the same thing as saying it has all the powers of a state. It doesn’t.

vii. Second question: Can it bring the claim?

viii. *So what kind of relationship are we stipulating btw the UN and it’s employees? Are they somehow akin to being nationals of the UN?  Why is this threatening? 
1. B/c it would suggest that an IL is like a state and no state wants to think that.  States are very resistant to the idea that international orgs could or should be treated anything like a state. ( attempt to preserve the club of statehood. 
2. Back in 1949, this would seem very egregious.  Not only is the ct giving int’l personality to an int’l org, but it is suggesting that the relationship btw the org and it’s employee is analogous to the relationship btw a state and its nationals. 
a. No where in the UN Charter does it say the UN can bring claims on behalf of its employees.  
i. This is particularly problematic b/c those employees are also nationals of some state.  If they are injured, let their state bring a claim on their behalf.
ix. Now, let’s give the answer.  Why does the Ct say that they can bring a claim on behalf of indivs e/t they are just employees and not nationals of the UN? Same implied powers theory.  The UN is endowed w/ certain function and it would be impossible for it to discharge its functions w/out this.
1. Weiler: This is radical.  Analogous to the doctrine of implied powers in American constitutional law.  Powers follow the functions. 
x. American judge on the court writes a powerful dissent.  He says: is it really necessary? This could be an exam question.  The American judge says it’s actually not necessary.  Rather than saying the doctrine of necessary powers doesn’t apply in IL, he just says it has to be applied narrowly. 
xi. The majority disagrees.  Why do they think it’s necessary? 
1. Necessary for independence of operations: 
a. Argument Strategy Step 1: first establish that independence is indispensable. If we can’t argue that it’s indispensable, then the whole building collapses ( our arg depends on it being necessary for the functions of the UN.
i. The independence of agents of the UN is indispensable for the functioning of the UN b/c if agents were not independent, the UN would lose its neutrality.
ii. If we have an agent of Am nationality, and it was suspected that he was biased towards American interests, the UN would not be able to discharge its functions properly.  
iii. Especially if we change observational standpoints.  If we sent someone like Count Benedote to be a mediator. 
b. Argument Strategy Step 2: Argue that if the UN couldn’t bring claims on behalf of its agents, then the independence of those agents would be compromised b/c they have to rely on their states of nationality to protect them.
i. And under the law we learned for today on indiv, the state has the right to bring the claim or not.  They are not obligated to bring a claim for an injured national. 
c. *Weiler: this is a well-structured argument.  
2. UN needs loyalty/integrity from  its agents..  
a. Sometimes these agents have to go into dangerous places.  
b. Working on behalf of your state, its more than working for a salary.  We want the same kind of loyalty, willingness to take risks, sacrifice, etc from agents of the UN.
c. *There might be a change in legal standard here.  Loyalty/integrity – we can’t really say it’s indispensable the same way that neutrality/independence is indispensable.
i. What is the nature of implied powers? How should we interpret treaties?  Is more effectiveness enough to imply a power or is it only implied if it is indispensable?
c. Complexities of the Reparations Case

i. What if it’s a state that’s not a member to the UN?
1. Court’s answer: Pg 367, bottom of the first paragraph. 

a. 50 states, representing the vast majority of the states in the world, have the capacity to bring into being an org w/ int’l pers and capacity to bring int’l claims.

ii. Would this apply to smaller organizations (as opposed to a universal organization like the UN)?  Is the implication of the decision that to create an int’l org w/ int’l personality that has capacity to bring claims against nonmembers, it has to be universal? 

1. *NB: universal org doesn’t have to have ALL states. We have lots of int’l orgs that are 3, 10, 12 states.  Obviously they are coming to together.  So are they all like the Group of 8 (no int’l personality, can’t bring claims)?

2. What about ASEAN? They can’t bring claims against nonmembers? 

3. NAFTA? EU (27)?

iii. *This is problematic b/c it would affect 3rd parties who are not members to the int’l org.

1. Why should a 3rd party state who is not a member of the org be obliged to receive a claim on the org’s behalf?  That 3rd state isn’t a party, didn’t agree to any of those duties.  Public int’l law has taught me that only states can bring a claim on behalf of their nationals. 

2. The functional answer (which worked for member states) is not satisfactory to this question regarding nonmember states. 

3. *That’s why the ct here doesn’t use a functional approach.  Overwhelming number ( universal, it’s just customary law.  This is cheating a little, but it’s like how we cheat w/ meta-consent.

iv. Status of small orgs:

1. So answer is: possibly – it happens usually, when the nonmember states have accepted the legal personality of regional org. Legally, it is up to the nonmember states to accept or not accept the legal personality. 
a. The key difference: universal org ( don’t need to ask the nonmembers; regional orgs ( nonmember states have to accept.  
2. Member states can create an org, give it int’l pers, can have the attribute to bring claims confined to their member. 

3. What about the rest of the world? ANSWER:  qualified no.  Power politics.  It can happen when nonmember states accept the int’l personality of the org. W/ a universal org, it’s like customary law, so we don’t care what the nonmember states think – we rely on “meta-consent”

a. The member states of the EC have given exclusive competence to the organization on matters of int’l trade.  So when there’s a dispute on trade btw Germany, France, etc and the US, it’s not brought by Germany, etc – it’s brought by the EC.  In fact, the EC is a member of the WTO. 

i. *It’s a little like recognition.  It’s power politics.  We have to look to how 3rd party states react.  

b. EX: The member states of the EC gave it exclusive powers over fishing as well.  They have to negotiate quotas.  IF they want to preserve the fish in the North Atlantic you must have an agreement among all states about quotas.  

i. In fact they negotiate the size of the net.  It’s impt for breeding purposes.  Don’t want to catch the females before they’ve actually bred.  

ii. So now EC comes to the negotiation and Russia is sitting there.  At that point it’s the old Soviet Union and they say: who are you.  EC says we are here negotiating on behalf of members states b/c we have exclusive competency.  Soviets said: we won’t negotiate w/ you. We only negotiate w/ states. 

1. Now it’s power politics.  

2. It depends who needs the other more.  In this case, the EC needed the soviets more than the soviets needed the EC. Most of the time we don’t have these games.  Most of the time, if states want to create an org and delegate power, most states will recognize.  

3. Question sometimes becomes, Who do we hold accountable? Liability concerns – if we bring a claim against who, can you pay up? We can’t sue you in the World court.  Would you be willing to drop the corporate shield and allow me to sue the member states on the org’s behalf? 

c. EX: OPEC – is it an int’l org w/ int’l personality?  Gut reaction: no, but do the research.

v. Another complexity of this thing:  We have a functional organization.  It delegates powers. EC arrangement is interesting, split on whether they want to preserve or compromise their sovereignty.  

1. Law of the Sea Convention.

2. Not the easy question of int’l personality in 1959.  In a much more interdependent, multilateral world, sometimes states can’t do w/out int’l orgs and int’l orgs can’t do w/out member states – other states willy-nilly have to accept this.  It’s not bad faith for the EC to say they are Siamese twins w/ their member states – they really meant that.  But it’s also not bad faith for other states to say: why do you get an extra vote in the WTO?

d. Disputes over Constitutional Powers (Ultra Vires issues)
i. Lockerbie cases
ii. Prosecutor v. Tadic, Case No. IT-94-1-AR72 ICTY, 35 ILM 32 (1996) (CB 372) – First Δ brought before ICTY challenged jurisdiction of the tribunal on the ground, inter alia, that the Security Counel had exceeded its powers under Chapter VII of the UN Charter by establishing a criminal tribunal.

1. As a threshold matter, Ct determined that every tribuna has an inherent power to resolve challenges to its own jurisdiction.

2. Three issues raised by Δ, as to Constitutionality:

a. (1) Was there really a threat to the peace justifying the invocation of Ch VII?

b. (2) Assuming threat existed, was the SC authorized to take any measures at its own discretion, or was it bound to choose among those expressed in Arts 41 and 42?

c. (3) If it was bound to those expressed, how can Tribunal be justified?

3. (1) Threat to the peace

a. Security Council, while bound to specific powers, has the authority to determine that there exists one of the situations described in Article 39, justifying ‘extraord powers’

b. ‘Threat to the peace’ (Art 39) is ambiguous, but this situation qualifies. If it’s int’l, there’s ‘no doubt.’ If it’s internal, SC practice has been that it qualifies as ‘threat.’

4. (2) The measures in Arts 41 and 42 are merely illustrative examples which do not exclude other measures.

5. (3) [moot…]

XXVII. Subjects – Individuals
a. Schematic understanding of the role of ind’ls as subjects of IL. 
b. 4 or 5 categories in which it is possible to think of the role of ind’ls in IL.

c. 1st Category (departure point): ind’ls are like pianos (objects). No int’l legal personality, not subjects to international law. 

d. 2nd Category (some would argue) – Interactions b/n indivs and IL debunking object theory.

i. Early examples of indls interaction with IL: piracy, slave trade, war crimes. However, this is questionable

ii. Mainstream view – Pirates are committing a crime ag the law of nations. Suggests that IL places a direct obligation on indls.  Doesn’t mean that ind’ls have rights under IL. 

iii. P’s Alternative Thesis (probably correct): Indivs are still like pianos. The countries of which they are nationals are simply waiving their rights and allowing other countries to sue the individuals. It’s an agreement among states to prosecute their dogs. If my dog bites you, I allow you to shoot him.

1. Liability of the ind’l created by the state that is prosecuting the ind’l [not IL].

2. EX: High seas, piracy: 

a. One hypothesis – Indls prosecuted under IL. 

b. Another hypo - Britain doesn’t have jx over the high seas; ind’l doesn’t have a duty under IL but is violating British law and Britain says, we will prosecute you b/c you are violating our law// the other states waive their rights to prosecute the individual. So ind’l still has no duty/right under IL; just being prosecuted under Brit domestic law.

iv. Originally probably addressed as jurisdictional by states; more recently, states addressing it as IL with universal jurisdiction.

e. 3rd Category: Mavrommatis situation – Shows artificiality of idea that case is the state’s; what was it before state intervened? State just secured recognition of indiv’s rights.
i. State brings a claim on behalf of the national whose rights have allegedly been violated by another state

ii. How does this situation differ from pirate war criminal?  Does it represent a conceptual advance in international law? 

1. 1 criterion would be the ability of individual to act as a principle. But, in this situation individual is not like that. 

a. It is important because states can decide not to bring claims because of political reasons, etc. 

b. Mavrommatis is not like a child, the whole concept is that the state is conceiving the injury to the individual as an injury to the state.  
i. The reparation owed to the individual is first given to the state.  If someone injures your dog, you get compensation for the injury to your dog.  The dog has no rights.

c. IL is not about the individual: The relevant case is Texaco in which adequate compensation is not given and the state brings a claim

2. The same standards that we demand for the protection of our own national, we do not require of foreign states to their nationals
a. You can beat up your nationals, just not mine

b. We are not interested in the individual as a human being, it is only in the quality of happening to being a national of another country as an alien that the individual matters

f. 4th Category: International Law & Human Rights by Lauterpacht (399) – Breaking down of barrier to individuals in IL. Seems to be no warrant for the doctrine that individuals cannot be subjects of IL; should be contextual determination. Cites “Advisory Opinion of World Ct – Jurisdiction of Cts of Danzig” as origins. There was an agreement b/n Poland and Danzig. Ct rejected contention that Danzig Cts did not have jurisdiction over individuals under IL. No theory can prevent individuals from becoming subjects of rights under IL if states so agree.
i. An advance on Mavrommatis: states can bring claims against other states for violation of rights of those states’ “domestic” nationals so in other words states have an obligation towards other states not to torture even their own citizens (it is violation of substantive human rights law)

1. The subject of the claim cannot shield under Article 27.

2. If substantive law of human rights law is violated, then the state has to respond. 

ii. Argument that it’s not an advance on Mavrommatis: in most regimes the individual cannot bring the claim themselves (states have to bring the claim)

1. Individuals are still treated like “dogs”

2. It is still far from recognizing an individual under int’l law: they are still subjects, even though we see a moral advance.

g. 5th Category? P’s theory on how to advance the rights of the individual more significantly

i. If we allow individual to have some remedy even w/o consent of states, that would represent a conceptual advance because we begin focusing on individual rights rather than duties among states themselves 

1. Because w/o such right, even though we use the word “rights,” it is still about states’ obligations. 

2. When individual can go in front of International Court, then he/she is interacting directly w/ the international body  -- their subject-hood is enhanced because if procedure allows them to vindicate their rights on international level, that is new. [break in subject-hood is various forms of procedure]

3. As if the minor himself can go in front of the court w/o guardian (legal or natural)

ii. But even in these regimes, the individual has very little say about what rights are even if they can have access to the process but to the extent that individuals are bringing claims they “press” international law but fundamentally it is still states that determine rights and level of procedure. 

h. Ratchet effect:  once you’ve given rights you cannot take them back because we need the consensus to change so status quo enjoys the presumption of validity.

i. Consensus to go back is a remote theoretical possibility.

i. Note: international law is hugely empowering to executive branches of the states so that creates huge problems of democracy, etc. (shouldn’t exercises of public authority be legitimized by society?)

XXVIII. Individual Criminal Responsibility under IL
a. Growing number of Contexts

i. Old ‘offense against the law of nations’ (piracy)

1. Prosecuted in national cts if no int’l cts w/jurisdiction

ii. Violations of the laws of war

1. Punishable by their country, enemy, or ‘international authorities’

2. 1949 Geneva Conventions regulate conduct of war

iii. Provisions in anti-terrorism conventions

b. Personal Jurisdiciton – Nuremburg

i. That IL imposes duties and liabilities on individuals is long recognized. See SCOTUS’s Ex parte Quirin

ii. Crimes against IL are committed by men, not abstract entities; enforcement requires punishing men

c. Trials of Individuals before the Nuremburg Military Tribunals under Control Council Law No. 10, 1946-49 (CB 406)

i. Authority of the Nuremburg Cts: 

1. Normally, where there is a state with a recognized, functioning gov’t, violator of IL can only be punished by the authority of that state

2. Desperate times – Germany is under the control of temporary Control Council

ii. Draws definition of ‘genocide’ from GA Resolution.

iii. It’s not a defense that accused acted under authority of German law.

iv. Note: GA Resolution later affirmed principles of IL recognized under Nuremburg Charter and Judgment

d. Genocide Convention (CB 409)

e. ILC’s Draft Code of Offense Against the Peace and Security of Mankind

i. Asked by GA to draft in 1950 >> Submitted in ’54 >> Due to problems w/definition of ‘aggression,’ adoption postponed >> 1978 project reactivated >> 1981 – new controversy over individual and state responsibility >> 1996 Final version adopted by ILC

ii. Superseded by work on the Rome Statute of ICC

f. ICTY/ICTR

i. Personal jurisdiction

ii. Government authorities are not immune

iii. Superiors responsible for acts of subordinates if sup. knew or should have known

iv. Acting on orders of Government or superiors not a defense

g. Rome Statute (CB 415). 

i. Types of complicity (§3):

1. Responsibility individually, jointly, or through another person

2. Orders, solicits, or induces commission

3. Aids, abets, or otherwise assists in commission

4. Contributes to the common purpose of a group

5. Directly and publicly incites others to commit genocide

6. Attempt – Substantial test (w/renunciation defense)

ii. Art 27 – No distinction based on official capacity

iii. Art 28 – Imposes responsibility on military/other superiors

h. Terrorism

i. GA Resolution condemning terrorism

ii. Security council resolution condemning

iii. UN Convention to  Prevent and Punish Acts of Terrorism (23 states are parties)

iv. Numerous other multilateral conventions

1. Obligation to investigate and prosecution, or extradite accused came up in bombing of Pan Am Flight 103 and UTA flight 772.

2. Case before the ICJ (CB 419-20)

v. State obligations

1. If states are not a party to a treaty expressing responsibility, debatable what obligations are under IL to prosecute/extradite

2. However, may be a general principle against harboring armed bands of any nature that operate in another state’s territory

vi. Individual obligations

1. Persons often use excuse that they were engaged in ‘political activities’

a. Often successful b/c of tradition of protecting indivs accused in other states

2. However, multilateral treaties preclude this defense

XXIX. Subjects – Non-Governmental Organizations
a. General
i. NGOs not generally accorded full status of international legal persons

1. Legal capacity and rights governed by applicable municipal law

ii. However, formal status less significant than actual ability to influence events

b. Features of NGOs

i. Thakur & Maley, The Ottawa Convention on Landmines (CB 385) – Int’l Campaign to Ban Landmines (ICBL), coalition of NGOs, demonstrated several features of NGOs as int’l actors in facilitating treaty:

1. Serve as focal points for mobilization and articulation of transnational interests
2. Power not more extensive, but more effective, than IGOs b/c they are freer of inhibitions
a. Big NGOs have prestige, can’t be dismissed by hostile govts

3. Served as informal link b/n state representatives that formed the treaty: Lobbied to set agendas, participation in negotiation; offered technical expertise, research and drafting skills; mobilized public opinion and forged political coalitions.

a. Nevertheless, states are the ones who must sign the treaties

ii. Wapner, Environmental Activism (CB 387)

1. NGOs can work to make change w/particular states

2. Can also work in global civil society, w/o directly pressuring states

a. Global civil society = Slice of associational life existing above individual but below the state, across national boundaries

b. E.g. through adverse publicity and boycotts, convinced corporations to produce “dolphin-safe” tuna before legislation or regulation

c. Access to International Bodies
i. Much NGO effectiveness stems from gaining access to state-only forums

ii. Consultative Status with UN ECOSOC

1. Article 71, UN Charter – ECOSOC may make suitable arrangements for consultation w/ NGOs

2. Purpose of consultation – a) Secure expert info, b) expression of public opinion

3. Two statuses: 1) General consultative status, 2) Special consult. status/list of availability

4. Provisions for finding out if NGO is representative of its members and has governance w/transparent decision-making

5. National NGOs ( Must consult state rep, too

iii. Participation in Tribunal Proceedings

1. Typically don’t have standing to be direct parties in int’l cts/tribunals

2. Contribute by:

a. Submitting through intermediary – i.e. sympathetic state(s)

i. E.g. WTO; ICJ (Advisory Opinion on Nuclear Weapons)

b. Submission to/Request from Tribunal

i. United States-Import Prohibition of Certain Shrimp…, WT/DS58/AB/R (WTO Appellate Body 1998) (CB 392) – Panel received two briefs from NGOs. Complainants – India, Malaysia, et al – requested panel not look; USA urged Panel to avail itself. Panel said that accepting unsolicited briefs ‘incompatible’ w/DSU as currently applied.’ Wouldn’t take briefs itself, state-parties could.

1. Article 13 of DSU – Panel shall have the right to seek information and technical advice from any individual or body…

2. AplsCt: Don’t interpret “seek” restrictively. Panel’s authority includes seeking, not seeking, accepting, rejecting, weight to be applied, etc.

3. Held: Panel erred in stating that submitted info is off-limits. Panel correct in saying states could submit the info.

ii. Other international tribunals – e.g. ICTY – have gone further than WTO, encouraging NGOs to initiate participation as amicus curiae

iii. In tribunals accepting individual petitions, NGO can sometimes submit on V’s behalf

1. E.g. Inter-American Commission, majority of petitioners are NGOs b/c they can file w/o V’s consent.

XXX. Subjects – Trans-National Corporations under IL
a. Intro
i. General Rule

1. Mostly treated as nationals of the particular state 

a. Subject to applicable national laws

2. They are not international legal persons in the technical sense

a. Not generally subject to obligations/enjoy rights under IL

b. No access to Int’l Cts

ii. Exception

1. In some cases, TNCs enter into agreements w/govts under which parties agree that public IL or principles thereof will govern transaction

2. Bilateral/multilateral treaties may confer rights on private corporation that are enforceable against host state

a. E.g. Bilateral investment treaties, or multilateral EEC treaty

b. Concerns about TNCs
i. Home countries concerned about effect on domestic employment, competition

ii. Host countries concerned about control by foreigners of economic sectors, cost to domestic economy, encroachment on political sovereignty, influence on cultural values

iii. Labor interests concerned on employment, workers’ welfare, effect on union bargaining

iv. Consumers worried about quality/price of goods

v. TNCs worried about expropriation of assets + changing regs

vi. Public policy: We should all be worried about the labor standards the TNCs are importing

c. TNC Treaty? Treaty governing TNCs, w/obligations and rights under IL, seems unlikely

d. Code of conduct governing transnational business seems more likely

Nationality (Subjects)
XXXI. NATIONALITY OF INDIVIDUALS
a. General Points

i. Significance of Nationality

1. Importance of nationality under IL

a. States have jurisdiction to enact laws that apply to nationals outside territory

b. State may accord diplomatic protection to nationals

i. State may intercede diplomatically on behalf of alien only under special circumstances

c. Under some treaties, states don’t have to extradite own nationals

ii. Authority of state

1. In 1923, Permanent Ct declared nationality a matter of domestic law >> Have backed off this since

iii. Aspects of Nationality (CB 428) – Principles, acquisition, retention, loss, recovery, procedural rights, multiple nationality, nationality in the context of state succession, military obligation, and cooperation b/n states

iv. Right to Nationality? It’s debated

1. Includes the right to be protected from statelessness,

2. Right to change one’s nationality, and

3. Right not to be arbitrarily deprived of one’s nationality

4. Has been addressed in, e.g., Restatement 3rd §211 Comment e, Universal Declaration of HR, Covenant on Civil and Political Rights, American Convention on HR (OAS), and European convention on Nationality

v. Stateless Persons

1. Definition – A stateless person has no right to invoke the diplomatic protection of any state

a. If expelled from country of residence, no state is required to accept him/her

2. A number of int’l agreements provide limited protection to stateless persons and limit potential for it to occur
vi. Citizenship – Citizens under municipal law are Nationals under IL, but not all nationals are citizens
b. Diplomatic Protection
i. Exhaustion of local remedies – Before a state may espouse a claim on behalf of its national, it must be shown that the latter has exhausted all available legal remedies in the courts and before the administrative agencies of the state against which the claim is brought. Electronica Sicula S.p.A.
1. This requirement is designed to permit a state to remedy a wron at the national level before it is transformed into a dispute on the international plane, where it might unnecessarily disrupt relations b/n states.
2. This requirement can be waived by the state against which the claim is lodged.
ii. Nottebohm shows that if a person is stateless, is a national of the alleged wrongful state, or his/her nationality is not recognized on an international plane, any ILegal claim must be dismissed.
iii. ‘Minimum standard of treatment’ (CIL) – Under traditional IL, states were deemed to be liable for official acts or omissions involving ‘denial of justice’ falling below ‘international minimum standards.’ [In what case did we see this?]
c. Competing Policies – What informs this area of law is competing policies that do not sit comfortably with each other.
i. For example, IL typically engages w/ nationality in int’l claims being brought by one state against another for injuries against a state’s national.  C/A is something the other state did to your national. Wants to give protection, b/c the state is its nationals.
1. The countering policy is that a state should have the right not to recognize nationality
a. Can be an abuse of claiming nationals
b. Externalities: Every time you grant an individual a nationality, you are creating an obligation for other states.  Cannot treat those people below the int’l standard, but also creates an obligation on behalf of the granting state
2. Want to maximize diplomatic protection, but on the other hand am on the receiving end in that one incurs obligations
3. IL might have an interest in creating rules then on the granting of nationality

ii. Universe of human rights – is there a cluster of human rights that is connected to nationality?

1. Bestowing nationality – human rights interests? Values/interests that prompted states to do this? 

a. British law (old values): British woman marries and Italian, loses British nationality – presumed loyalty to husband supersedes your loyalty to country; *property* of husband – see Merge case; one way to argue against it is to challenge the values behind the decision 

b. Child should acquire nationality of wither mother or father – sexual equality, family unity, modern world, global village – this is independent of place of birth, people travel!

c. Immigrants – setting maximums/ minimums vis-à-vis getting nationality, don’t want people to get nationality right off, but also don’t want permanent guest workers. Criteria: time, loyalty, links of country, economic contribution, social integration

d. Acquisition of Nationality
i. European Convention on Nationality requires states to provide for nationality to be acquired in several ways:

1. Children whose parents possess at child’s birth the nationality of state

2. Persons found in territory who would otherwise be stateless

3. Possibility of naturalization for persons lawfully residing in territory

4. Spouses of nationals

5. Children one of whose parents acquire nationality

6. Children adopted by a national

7. Persons born in territory and lawfully residing there

8. Recognized refugees lawfully residing there

ii. At independence, Latvia and Estonia, b/c of presence of Russians, based nationality on ethnicity. Required non-Lativians/Estonians to, inter alia, pass tests and meet residency requirements.

1. Drew much criticism
e. Normative Look at Acquisition of Nationality
i. What could be policy/value considerations that would inform new and old treaties, national law etc.? 

1. We ask this question because there seem to be state laws concerning nationality that rest on antiquated views of the norms that we think today should underlie these policies. Example: old gender norms.

ii. Policy considerations

1. Family values

a. Example: the accommodation for spouses and children

2. Gender norms

a. Giving children nationality based on a gender neutral system (not just following mother or father)

3. Non-discrimination? What about the issue that we let in people with special skills or resources easier than those that do not? Could also just follow a lottery system. Otherwise could be said that we are re-enforcing inequalities (gender, economic). How do we limit discrimination (even if we wish to allow it to an extent)?

a. Possible answer: there is a meaningful purpose for discrimination based on skills versus discrimination based on color, gender etc.

4. Naturalization Reqs – Are countries allowed to shape their populations? What requirements for naturalization are acceptable?

a. Values 

i. Loyalty (and no competing loyalties)

ii. Participation in society. (What is content of participation?)

iii. Integration 
b. Possible rules (Note: Very difficult to find legally meaningful proxies for these values, so swearing allegiance, language etc function as the best proxies available. Because international law responds to new contexts, it might be open to serious attempts at new proxies.)

i. In European convention on granting: have to allow naturalization. 

ii. No criminality – but note that certain crimes can be punished very mildly for nationals, but result in the significant punishment of deportation for a non-national (is that fair?)

iii. Language requirements – for assimilation (but complicated) 

iv. Citizenship test 

c. Counterarg: Perhaps the only requirement should be no serious criminal record and the residency requirement? Do we need to, and have a right to, require loyalty and participation? (Minimalists would say no, in essence)

5. Distinguishing b/n those born into nationality and those seeking

a. Empirically, laws of nationality draw a distinction between those that are born into the nationality, and those that are seeking nationality that they were not born into.  

b. Example Nottebohm: no connection to Lichtenstein. Therefore, Lichtenstein couldn’t bring a claim on his behalf. Could Germany have brought a claim against Guatemala instead? Yes, but there’s not connection to Germany either really. 

c. Why can we distinguish between those that are nationals from birth versus those that were not?

i. One answer: once you have the citizenship, it is non-revocable. Flag burning is allowed for all citizens, naturalized or born. 

ii. Naturalization requirements to a degree try to replicate the assimilation that happen naturally to people that are nationals by birth.

d. Why do we insist on some form of participation? (even if we are minimalists?)

i. “Community values”

ii. Democracy

1. What about this issue of “Democracy”? (In tension with the minimalist view): Majority rule, majority binds the minority (black hole in democratic theory as to why this is right)

2. Example: What if there was a US Anschluss of Canada? Canada would say “thanks but no thanks.” Why?

6. What is a demos? (Greek for “people”) Answer is different in different countries: and that is the uniqueness of demos. There is no fixed meaning. BUT there has to be demos if there is to be democracy. And this is what might lie behind the different nationalization rules etc. 

a. What about non-democracies? Would often ask instead that people 

f. Limits on the Conferring of Nationality
i. Convention on Certain Questions Relating to the Conflict of Nationality Laws
1. Art 1. States determine nationality under domestic law. Their law shall be recognized by other states as long as consistent with IL conventions, custom and principles.

2. Art. 2. Any q of a person’s nationality determined in accordance w/state’s law.

ii. Note

1. Hague Convention (above) couldn’t create more concrete formulation than Art 1

a. Many participating states asserted that states were not obliged to recognize nationality in absence of generally recognized relationship or connection b/n person and state

iii. Nottebohm Case (Liechtenstein v. Guatemala), 1955 ICJ 4 – Nottebohm was German national from birth in 1881. Moved to Guatemala in 1905, lived there and did most business there, w/occasional trips back to Germany, other countries, and to visit brother in Liecht after 1931. A month after war broke out, he obtained Liecht citizenship. Nottebohm was deported from Guatemala to US in 1943, released in 1946. G refused to admit him, and took his property. Liecht claim on his behalf. G claims not to recognize his Liecht nationality.

1. No actual recognition – There’s no proof G recognized his L nationality (even though they let him use L passport and entered L as nationality in register)

2. Obligation to recognize?
a. IL will determine if other states are obligated to recognize nationality

b. States can give nationality on own terms – as long as there’s genuine connection b/n individual and state
i. Connection of existence, interests and sentiments, reciprocal rights/duties

1. Rests on “practice of states, artitral and judicial decisions, and opinions of writers” [These are their sources?!]

ii. Judicial expression of fact that person is more closely connected w/population of that state than any other

3. Here, Nottebohm is more closely tied to Germany or Guat than Liechtenstein

a. Naturalization a) was not based on any real prior connection w/L, nor did it b) alter the manner of life of person upon whom it was conferred
i. Thus, lacking in genuineness requisite for such an important act

b. Clearly, real reason was b/c Germany a belligerent state

4. No obligation for Guatemala to recognize

iv. Notes

1. Precise contours of ‘genuine link’ not clear – Laws that confer nationality b/c of birth w/in territory or birth to nationals are universally accepted; voluntary naturalization generally recognized but questioned when there are no ties

2. More rules (Restatment §211, comment d)
a. State’s imposition of nationality w/o consent may violate IL

b. Other states not required to recognize nationality based on:

i. Imposition by state

ii. Acquisition of real property in territory

iii. Bearing of a child there

iv. Ethnic or national origin

v. Nationality that individual has renounced

g. Loss of Nationality
i. European Convention on Nationality says it can happen:

1. Voluntary acquisition of another nationality

2. Fraud in acquisition of nationality

3. Voluntary service in foreign military

4. Conduct against state (treason, etc.)

5. Lack of genuine link b/n state and individual residing abroad

6. Some stuff w/adoption
ii. [Values underlying this? My guess]

1. Maintaining a sense of community (Reflected in provisions on Taking on another nationality, Lack of genuine link b/c living abroad)

2. Bookkeeping function – Want to know who your nationals are, who belong to others (Taking on another nationality, Lack of genuine link)

3. Loyalty and distinguishing the good guys from bad in wartime (Conduct against the state, Voluntary service in foreign military) 

a. But is this legit in the modern age? No country knows what its citizens are doing

b. This seems more like a line-drawing thing, and a matter of pride

h. Multiple Nationality
i. US ex rel Mergé v. Italian Republic, Italian-US Conciliation Commission (1955) (CB 437) – Claimant is US national who married Italian and thus acquired Italian citizenship. Spent 30 years in Italy, moved to Japan w/him when he was Consulate there. Kept reasserting US citizenship. Moved back to US for 9 mos., then returned to Italy. Claim for loss of property in Italy while away in Japan.

1. Competing principles

a. (1) State may not afford diplomatic protection to a national when that person also a national of Δ state (public int’l law; Hague Convention Art 4)

b. (2) Effective or Dominant nationality (private IL; HC Art 5)

i. Recognize the nationality to which indiv most closely connected

ii. Although referring to domestic jurisdiction, guiding principle of IL

2. Ct: These principles aren’t in conflict

a. Otherwise, they wouldn’t be in Hague Convention together [!]

b. Former principle yields before latter, as long as predominance proven

3. Ct outlines several specific cases in which US would be said to have predominant nationality here

a. Children born in US to IT-US parents

b. IT who subsequently acquires US natly (losing IT natly), but regains IT natly later

c. US-IT couple predominantly living in US

d. IT-US family in IT, but widow comes back to US

4. Everything else is IT nationality

5. Since Mergé doesn’t fall under third one (live in IT and Japan), she’s not US

ii. Other ways cts have decided dual nationality for purposes of proceedings

1. Iraqi nationals could sue Iraq if they had nationality of ‘any other state’

2. US-Austrian cannot sue Austria for events there when he voluntarily moved there / participated

3. Indiv’s positive ass’n w/another country makes him national of that country, and thus not the former

XXXII. Nationality of a Corporation
a. TA’s General Overview: We don’t think there are hard and fast rules about nationality of corporations for IL purposes. BT held that only the state of incorporation, in that case, could bring a claim. If you want to argue for a different conclusion, look at the “chinks” in the case then make an argument for a certain nationality policy based on those, and on deeper “teleological” reasons about what values and interests your policy will serve (i.e. why it will promote economic stability and avoid an “atmosphere of confusion and insecurity in international economic relations,” as the BT court expressed its concern).
b. Diplomatic protection on behalf of corporations – General points
i. Treat the corporation as a person or legal entity which is being treated below minimum international standards so state exercises diplomatic protection.
ii. Under the colonial regime, when colonies gained independence, they often nationalized the companies as in Texaco. They had to pay the workers minimum international standards. This is mostly over.
iii. BITs: Where the action is today – There are no multilateral investment treaties. Thousands of bilateral investment treaties. Most developing countries have bilateral investment treaties with most developed countries. This creates protection for the banks, etc., that invest in developing countries. These treaties allow the investors to sue the developing country directly if they try to nationalize the company or something. There are many disputes every year regarding these treaties.
c. Barcelona Traction (Case Concerning the Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), Second Phase, 1970 ICJ 3) – Suit against Spain by Belgium on behalf of Belgian national shareholders in Barcelona Traction. BT is incorporated and has registered office in Canada, though most of shares are held by Belgians. B/c of Spanish actions, value of shares was effectively eliminated.
i. At-issue: Attempting to exercise diplomatic protection over shareholders. Injury was to company, not them. Have the rights of Belgians been infringed?
ii. In evolving, IL has to recognize new developments like domestic law’s identification of the corporation as an entity

iii. Turns to domestic rules

iv. However, only concerned with rules for corporations of type of Barcelona Traction

v. Municipal law defines separate rights for limited liability companies and shareholders

1. Even though shareholders and may be harmed by injury against company, only the latter’s right were infringed

vi. Thus IL [I think based on municipal law] and domestic law both provide for a right for the company; the shareholders can only say that IL doesn’t deny them a right – which is basically acknowledging that IL doesn’t provide for a right, either

vii. Tests of nationality of a corporation

1. (1) Most of the time, either a) state of incorporation or b) state of registered office

2. (2) Secondary test of ‘genuine connection’: Sometimes, incorporation must be combined with i) siege social or ii) state of majority of shareholders

3. There’s not an absolute test of ‘connection’…

a. …and, even though Ψs try to compare this case to Nottebohm, there’s no connection w/Belgium anyways: BT has all its stuff in Canada, and int’l business was its state purpose, so it’s not as if it relinquished its nationality in Canada that way

viii. Canada also exercised diplomatic protection over BT back in the day.

1. They may have refused of late, but that’s not relinquishing the right. There’s no legal impediment in the way of them doing it.

ix. Equity

1. Do q’s of equity demand that Belgium has this right?

2. First, what threshold of % of shareholders is enough to grant the right?

3. This would also lead to confusion, whereby neither state of incorporation nor state of shareholders would know whether it had jurisdiction

x. Summary: BT was never reduced to ‘impotence’ b/c it always had the protection of Canada, even if it chose not to exercise it. Thus, jus standi (diplomatic protection) was never conferred on Belgium.
d. Turning Points in Barcelona Traction: How to distinguish the case? Places where the court used conditional reasoning. How it would not be inconsistent to decide differently?

i. If there was a special agreement (e.g. bilateral investment treaty between Belgium and Spain) which said shareholders have the right to sue. (Paragraph 36 pg 442).

1. Ct specifically looks first to see if there’s a treaty

2. It has to be b/n Spain and Belg. If Can-Belg created sthg, jus terchi in VCLT states that there’s limits within which third parties can be implicated in bilateral treaties

ii. If municipal law (general consensus of) has changed to allow shareholders to exercise corporate rights.

1. It’s consistent w/Ct’s methodology to look to municipal law, generally. And, if there’s a movement that the rights of the shareholder are bound up in the corporation, may have an argument.

2. You could also view this as a rule of IL (The rule in paragraph 44 doesn’t specific IL or municipal law)

a. The downside if it were international law: How would it change?

i. The only states that count here would be the ones that have major corporations.

ii. It would be take a long time to change. Longer than Municipal law.

3. Might be able to get around the municipal law, too, if there’s a treaty that says otherwise.

iii. If there was no genuine connection between Barcelona and Canada. Paragraph 70 and 71.

1. If genuine connection is relevant, à la Nottebohm, then we can examine each new case and connection. 

iv. Shareholder-Corp Relationship 

1. The Ct says, ‘Take the good with the bad.’ But today’s shareholders have no choice in where the company would be incorporated. Thus the whole analysis of 70 71 is no longer good. We could say that there are many states where there is a genuine connection, not just one.

2. Holding companies, etc.

v. If Canada had not been at all active, Belgium might have been able to bring the claim. ¶76-77

1. “This was not a case where diplomatic protection was refused or remained in the sphere of friction”. If it was…

2. For whatever reason, Canada was not active. Maybe they did not have the capacity. 

3. Paragraph 97 seems to say that Canada’s right would not be extinguished even if they had not done anything; but…

a. But since the court went over how much Canada actually did, they might not really believe what they say in 97.

vi. If BT was incorporated in Spain, the country that committed the harm. Paragraph 92. Then Belgium could possibly sue in the Spanish courts on behalf of its shareholders.

1. Only if the shareholders were directly harmed, and the relief in Spain for the shareholders fell below minimum international standards.

vii. The numbers game with how many shareholders were Belgian. Paragraph 94. 

1. They are afraid of confusion if there are many different countries bringing claims, which would happen if any country with shareholders could bring claims.

a. However we could try to say if more than 50 percent of the shareholders come from a country than there is no need for this worry.

i. But in this case there were 88 percent Belgian and they still rejected it.

ii. So you could say that there are trends towards recognizing the rights of the plurality of the shareholders. Times have changed.

iii. But what about the shareholders from the minority countries? The majority country cannot bring the claim for them, so do they get no redress? That would be inequitable. 

1. We could say times have changed so now it is ok for multiple states to bring claims?

viii. The shareholders did not chose to incorporate in a foreign country..

1. Says that the shareholders assume the risk when the invest in a foreign company that they will not be able to have diplomatic protection. Paragraph 99.

2. The shareholders may not have even chosen to invest in the foreign company because it might be the parent company of a parent company, or they might have invested in a mutual fund. That would be a lot of due diligence to figure out that it was a foreign company.

a. This would be another times have changed argument.

ix. If you could say that the injury was to the shareholders directly instead of indirectly through the company.

Treaties – VCLT
XXXIII. The Law of Treaties
a. Intro
i. Convention is essentially regarded as codifying CIL.
ii. Some provisions are seen as progressive. E.g. Article 53.
b. Definition of a Treaty
i. IL does not generally distinguish b/n agreements called treaties and other agreements
ii. For VCLT purposes, treaty means “an international agreement concluded b/n States in written forma and governed by IL”
iii. Treaties can sometimes be oral
iv. Not all written agreements are binding
c. Treaty-making Competence
i. Municipal Law
1. Ratification process is left to each state, and they vary widely

2. State cannot claim breach of constitution so as to invalidate treaty, unless the breach was manifest and obvious to any other state in their position

ii. International Law
1. Representive can conclude a treaty if (a) he has full powers, or (b) if from the practice of the states concerned or from other circumstances, you can tell he enjoys full powers

a. Heads of State, govts, and foreign affairs ministers have ‘full powers’ by virtue of office

2. Unless state later confirms, conclusion of treaty by anyone w/o full powers is w/o legal effect

iii. Adoption and Confirmation of Text – Text can by adopted by

1. consent of all state participating in the drafting, or

2. vote of 2/3 of state present and voting, or

3. different procedure if 2/3 majority so agree

iv. Expression of consent
1. Variety of ways

2. Signature sometimes

3. Frequently, Signature ad referendum – Sign subject to later ratification

a. Political approval w/ moral obligation to seek ratification

v. Accession
vi. Reservations
1. Definition (VCLT): “A unilateral statement…made by a state, when signing, ratifying, accepting, approving, or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of 
XXXIV.  Important Provisions – and then some
a. INTERPRETATION – Most important Provision
i. 99 percent of disputes are over interpretation, not the formal stuff elsewhere in the VCLT

b. Consequences of Breach – Also important
c. Reservations
i. Problematic – Most modern treaties prohibit reservations, b/c

1. Destroys the multi-lateralism of the treaty, creating a series of bilateral treaties
2. Destroys your ability to negotiate with confidence
a. States negotiate over provisions, then claw things back that they agreed to
d. Jus Cogens

i. P: Not so important

1. Never been an instance of this being used [Who tries to contract past jus cogens?]

2. Just go to the ICJ to see if sthg violates jus cogens

XXXV. Articles 31+ 32
a. Basic Rule for Interpretation: “a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose”

b. Standard View: Go first to ordinary meaning, then to the context, and then to object/purpose

i. This is the view traditionally favored by courts

ii. P: It doesn’t conform with the text. The text says to give the words their ordinary meaning in their context and in light of object and purpose.

c. P’s preferred view: Ordinary meaning, context and purpose are concurrent and you have to consider them all at the same time rather than first ordinary, second context, third purpose. To do this: 

i. Step 1: Read the whole treaty to give it the context

1. “Ordinary meaning” in the context of the treaty means that if it’s used in another part of the treaty, the word should be construed the same way in both areas.

2. There is no such thing as Ordinary Meaning without Context. 1 dozen means twelve, unless you’re a baker, then it’s 13. 
ii. Step 2: Look for object and purpose w/in treaty and/or intention of parties
1. Object and Purpose is an indispensable component to any treat interpretation.
2. Where do you find this? 
a. Any text within the treaty might tell you (preamble, title, etc)
b. The content of the treaty itself (sections on eliminating protectionism, for example)
c. The travaux préparatoires (legislative history) ( which is basically the intention of the parties
3. Problematic: doesn’t this mean that the text of the treaty itself is not an expression of the intention of the parties? So then in who’s intention is the treaty?
a. It’s not that you negate the validity of object and purpose within the treaty, but by going outside the treaty to look for intention, we get to see what the intentions of the party were NOT (because you see what people didn’t agree to). 
b. Also, the conditions surrounding the formation of the treaty may have changed, and the parties might have changed. If you just look to the treaty itself, it might not accurately demonstrate the intention of those who sign on later ( thus it gives preference to the older states. 
4. There’s debate as to whether Object and Purpose means
a. O+P as represented in the treaty itself (which would sort of transcend time, changing circumstances, etc)
b. Or O+P as reflected in the legislative history (which would be the views of dead white males)
i. P: Why should the view of 50 parties to UN Charter supersede 190 today?
d. VCLT should be applied differently to different treaties

i. there really are very different interpretive sensibilities contingent upon the nature of what we are interpreting (ie when interpreting constitution)

1. If we are interpreting a will of someone who has died, really want to know that party’s true intention (ie all my children, does this mean legitimate and illegitimate children?)

a. if you can find evidence of what his true intention was from outside the will, will privilege this unless there is good reason not to

2. But, when we are interpreting the constitution of US, it is understandable that we may not want to privilege the original interpretation of the founders

a. we may not want to be bound by their views of equality in 18th century = we may want to import modern sensibilities

ii. Solution: We have to interpret art. 31 and it is possible to interpret it to mean that it doesn’t mean that the same meaning or mechanics or techniques have to apply to every treaty that we are interpreting.

iii. So, what would be the difference in hermeneutic sensibility if we are interpreting the following treaties: a) a charter or b) a bilateral treaty over a bridge between us and Canada, or c) an adhesion contract on free trade that EU offers to everyone on take it/leave it basis.

1. Charter

2. Bilateral Treaty

ai. Much more focused on intention

ai. When say no vehicles, does this mean strictly pedestrian?

ai. Here we would want to go to the preparatory works to help discover this focused intention

d. Different hermeneutic sensibility

3. Adhesion Contract (middle position): I.e. bilateral investment treaty

a. Bilateral treaty, but there are 250 very much like it

b. Here, there is a quirk between the two poles (or issues of emphasis), such that we would want to give additional consideration:

c. Cannot just say, well they never read it, even if they didn’t, because we have to assume that they did read it 

d. So on what side would this quirk fall (you can argue it both ways, there is no right answer)

i. Some say should look to the preparatory works, should assume that the party signing on look at this and understood that this would applicable

1. Argentina-US treaty: US wrote and gave to Argentina, so we should give high probative value to what US officials say about what it means

ii. Others take the opposite view, should not allow minority to continuously bind the majority 

iv. General Points
1. Should not confuse the two approaches (text vs. preparatory works) as one being less strict or rigorous, they both have the potential to be less strict and less rigorous 

2. Bilateral –If we have a true bilateral agreement (ie bridge) and there is a dispute. But both parties say on this issue, we agree that it should be interpreted this way, judge will say ok on 99%, and defer to parties interpretations on accepted term as it bears on the dispute

3. Multilateral/BIT
a. If it is a multilateral agreement and 2 parties agree on a specific term carries not weight, because have to interpret in light of all the parties to the treaty

b. The bilateral investment treaty (adhesion): there are other interests involved so have to be cautious not to buy into an interpretation which may have an affect on other parties. This is part of a family and the way you interpret it now will have an impact

i. So in this respect you may want to treat it more like a multilateral treaty

4. Adhesion – But even more so because it is an adhesion, unequal bargaining power situation, you might be more “generous” or attentive to the application of general principles in the interpretation because these general principles might be more relevant in a situation where you cannot assume arms length bargaining between the two parties to the treaty.

a. Where there is such negotiation, then we are willing to concede that they have the right to contract out of a general principle. But in adhesion contracts, may be more reluctant to assume that they intended to contract out of general principle = this may lead to a different interpretation in this context as opposed to a traditional bilateral treaty

XXXVI. US WTO Case

a. European Union suing the US, saying that domestic legislation is going against the district settlement body and procedure of the WTO, specifically art. 23

b. Crux of complaint: because allows trade partners of the US to come to a decision about the existence of a dispute before DPS issues a report, it violates art. 23

i. US has to give a determination in 18 months which may be before the DPS report is issued

c. US response: it is true that the USDR has to render a decision within 18 months and that this may come before DPS processes are over, BUT they do not have to make a determination that there has been a violation

i. The determination that can be that they have not yet found a violation, in light of the fact that DPS has yet to issue its report

ii. Accept the US contention that the content of the determination is open 

d. EU says in response, even having that discretion violates the article dispute understanding

e. US is making a profound legal claim: jurisprudential claim about what constitutes a violation of international law and what doesn’t

i. Unless it precludes compliance, it is in compliance

ii. The violation will occur only if the finding is mandatory and not discretionary

iii. the US may never make a finding of a violation before the DPS, and thus it cannot be presumed to be in violation 

f. parallel example: make an agreement not to execute citizens of another country, the fact that the US has the death penalty, does not mean it is violating that treaty because it retains the discretion of whether or not to impose capital punishment on the other country’s nationals

g. the distinction between discretionary and mandatory is not dispositive = EU response, it is rejecting US’s jurisprudential claim 

h. panel takes a middle position:

i. they say they will not decide in the abstract whether it is a violation 

ii. there is no general rule of international law about mandatory or discretionary = say that you simply have to look at the specific provision

iii. have to look at art. 23 to see if it prohibits only mandatory or if it prohibits discretionary as well

iv. so this is where the interpretation comes into play, because we have to look at art. 23 and make a determination = this is an interesting case of interpretation because art. 23 does not expressly address this issue

v. in fact, if you look at books on WTO comments before which seem to sustain the thesis of mandatory only violations 

vi. but, it is not resolved by a first reading of article 23

i. 3 possibilities

i. US could violate art. 23 if it makes a determination that there has been a violation before the DSP has resolved the case (bracket this and forget about it because no on contests this)

ii. US has legislation which allows it to make this determination: does this constitute a violation or not?

iii. If it has legislation which mandates it to make a negative determination: here they have not yet made the determination, but this is still considered to be a violation (so we can bracket this as well, not disputed)

j. so now turn to Art. 23

i. 7.36: has the text of article 23

ii. 7.58: what is the first move?

1. Raw text 

2. Why using this language? Because although there is a little disposition on treaty interpretation on the pages before and they say it is holistic, they want to start looking at the words without a context

3. 7.22: even though we start with the raw text, we still have to reach the holistic analysis; we understand that you cannot do everything at the same time, but you necessarily have to take it in succession, but why start here? Because although theory is exactly as they state it, many appellate bodies disregard this and start with the raw text, the appellate bodies notoriously uses dictionaries, so since they are subject to the appellate bodies they are going to play its game and start with the raw text, although they will ultimately reach the holistic analysis

4. Raw text yields

5. Possible US argument: there is nothing explicitly in the text which prohibits; prohibits making a determination of inconsistency but that is it = so we violate if we make such a determination or if the legislation forces us to and we have neither made such a determination nor are we obliged to do so by the legislation 

a. Say that we accept that legislation that violates before will be prohibited even before a specific determination inconsistent is made 

k. Note: the way interpretation works in 99/100 cases, legal disputes that reach a tribunal turn on interpretation, so that interpretation is key; at the end of the day, it always comes back to this; furthermore, 99/100 the way interpretation works, when you look at the ordinary, raw meaning, they are not dispositive, if they were then you would not reach the dispute

i. You are never in the business of making compelling arguments = if you are it will not reach this

ii. What you are in the business of is an accretion of plausible arguments

l. here, US argument is plausible; it is not that you cannot read it differently, the panel in fact does

m. if the other party’s reading is plausible as well, then you simply are not going to win on a textual analysis

n. here there is a counterargument, EC: 7.60= what has been promised here is that certain conduct will not take place; translate the obligation to mutual promises, so when you read 23, what have the parties promised each other? Promised never to make a determination of inconsistency

i. panel says that if they had made this promise, then how should other parties read American legislation that reserves the right to make such a determination = not compelling, but not implausible

ii. invention: translate into mutual obligation and promise between the parties

iii. we don’t do this sort of analysis when we are interpreting legislation and we often overlook this approach because we have a tendency to treat multilateral agreements as legislation, when in fact they are treaties

o. so, now we move to good faith

i. hermeneutic trick in place here

ii. something that also in Reparations and now we are going to articulate it

iii. what do they not do? Do not say who acted in bad faith, because it is very hard to find this;  so tribunals tend to sidestep this requirement

iv. so, they turn it into a “better faith” requirement

v. this reminds of Reparations because in reparations the standard of necessity is very difficult to make a case for

1. take two plausible interpretations and say which is closer to your hermeneutic sensibilities

2. so which of the two lexical is more plausible?

3. Which is the better thing, which is more consistent with the object and purpose 

p. sometimes you have to decide judicial decisions because of the psychology of the judges in writing judgments

i. there is a close hermeneutic decision to be made, you agonize over it because it could go either way and it weighs on you because you want to get it right 

ii. now comes the insight of the dissertation which sets out this theory, the higher the level of the decision, the better the legal arguments, the closer the case 

iii. when you have high quality lawyering, you become persuaded by both sides and it becomes difficult

iv. once they decide, something flips in the way it writes, write as if it is a compelling argument and that you would have to be an idiot to see it the other way

v. they do this to dissuade the doubt that remains with them after they have made the decision

vi. particularly problematic with tribunals do not have dissenting opinions, ect.

vii. so what we learn is that we do not need to destroy the jackpot, but look at relative plausibility, it is about weighing options

viii. what is better faith?

q. object and purpose argument

i. stability and peace of mind

ii. what are the ways they determine object and purpose

1. look to preamble

2. look to article 23 itself, to the provisions

3. use a variety of sources within the treaty to come to some determination as to what is the object and purpose

4. not only about parties to the treaty, but also about the individuals operating in the marketplace

5. then make same move we have seen, what is more consistent with the object and purpose

a. chilling effect on the marketplace, the object and purpose will not be fulfilled

b. 2 plausible ways of reading, but more consistent runs with one rather than the other

r. so how does this fit into the context

i. read carefully how they construe context

ii. relation to other articles in the treaty 

s. to what extent is this template? How would this be different if we were dealing with a bilateral treaty between the US and Canada?

i. Two mighty economies, everything negotiated at arms length and if the dispute rose there, would you interpret it differently or would it yield the exact same result?
State Responsibility
XXXVII. General Points about State Resp
a. Central edifice of general law of international law, along with sources

b. It presupposes many of the topics we have covered such as sources and interpretation.

c. This is an incredibly artificial area of int’l law. It’s arcane and formalist.

d. Noncomparability w/domestic law – There are parts that have no comparison in domestic law. It’s important to realize that the noncomparability is part of the key of what’s going on. Why are things here and not in domestic law?   The artificiality is with a purpose.

e. In the Nutshell book, they equate ‘responsibility’ and ‘liability’
i. Consensus was that a court like the ICJ would look to the Articles on State Resp to evaluate whether a state is liable for conduct of officials, etc.
XXXVIII. Articles Overview

f. In the articles there is part 1 and part 2.   Part 1 tries to set out the definition of when a state has done an unlawful act.   Part 2 is responsibility state has once its done an unlawful act.

g. Part I – How do you engage state responsibility

i. Generally, states have responsibilities and they can breach those responsibilities and if they do that act is wrongful.

1. These obligations and responsibilities come from int’l law-  treaties, custom, etc

ii. Conditions establishing breach – There are certain conditions which go to whether an obligation has been breached. E.g. it has to be attributed to the state. Complicated rules of attribution. 

iii. Excuses – Then there are sets of circumstances which preclude wrongfulness.   

h. Part II – What obligations are created once it is engaged

i. A new set of obligations is created.

1. If a state violates the primary obligation, that violation creates a new set of obligations according to Article II, which the state has a duty to discharge. We call these “secondary obligations.”

2. The content of those obligations are to cease the violations, give reparations, apologies, etc.

ii. Why does int’l law insist on this strange construct? What problem is this trying to solve?   All int’l law is functionalist- approach it from that angle. 

1. IL has no enforcement mechanisms and it just involves obligations between states and the consequences. The key is to understand the horizontal nature of int’l law. States are both subjects and objects. 

2. This is a system of self help. There is a fear that counter-measures will spiral out of control into a tit for tat exchange. From a functional perspective the separation between primary and secondary obligations are like oil on the water. Trying to contain the dangers inherent in this system.   Once a state beaks a primary obligation, secondary obligations are created…and then part III

i. Part III – How do you resolve those responsibilities or remedy their disregard by the violating state
i. Countermeasures – This is what happens if part II is violated.

1. This is oil on the water. I.e. steps and a process of implementing the secondary obligation (or failure to fulfill the second obligation). All of this is with the purpose of controlling the breach.

2. Opt-out in Final Provisions – Countermeasures cover everything…but, states can opt out of general regime of state responsibility and create their own regime of state responsibility.   

XXXIX. Where they Work/Don’t – Paradigms
j. There are several paradigms that can be applied to IL

i. Classic Liberalism – Maximizing national interests w/o infringing on other states (China today; Old IL) 

ii. Communitarian ​– Not just states maximizing their national interest, there is a community of states and an obligation to states as a whole. It’s not as if the communitarian vision ignores self interest, but it’s a different form of self interest. In its highest form it’s even intergenerational. We are taking care of future generations and we are also taking care of the interests of the entire int’l community. 

1. E.g. human rights. US has no personal interest in the China refraining from beating its citizens, but we take an interest anyways.

k. Applying these to the draft articles

i. Basic SR Structure is Liberal – This is similar to tort law.   There is a regime of duties owed to other indivuduals (states), if they injure another individual (state) they owe them some compensation.

ii. In systems of violations to the community, the system creaks
1. So how do you deal with a second state’s interest in the first state not torturing its own citizens?  The international component of the injury is not clear.  It’s like the murder of a homeless person… no one has any interest in seeking wrongful death, or trying to defend that person.  Tort becomes irrelevant.  But society as a whole has an interest – we feel offended as a society that someone was murdered, regardless of whether they had family who will suffer grief.  We have police to investigate and punish in these situations.  

2. The problem with international law is that there is no “police” to investigate and enforce.  One of the citizen-states has to do that work themselves.  But even if every state feels hurt by one state’s violation of human rights, how do you respond?  What if one state takes countermeasures?  Those countermeasures need to be proportional…. But what if 15 other states also take proportional countermeasures?  How do you coordinate the international reaction to something like a human-rights offense?  The system of state responsibility creaks and bends in these circumstances because the drafters of the state responsibility law tried to paper over these problems

3. Note that the pollution example is a little different from the human rights example, because pollution on the high seas will often wash up on shore, or at least pollute the coastal waters of a specific state.

l. Article 54: key word is “lawful”… how do you determine what measures are lawful? Two possibilities:

i. 1) “Lawful” means measures that are lawful only because they are countermeasures (Countermeasures are only lawful if they are legally countermeasures – otherwise they are just illegal actions in response to other illegal actions.)  

ii. 2) “Lawful” means measures that would be legal under any circumstances.

m. What do states do to express displeasure w/out resorting to countermeasures? “retortion” acts: refusal to do business, refusal to support in international organizations, cutting diplomatic ties, etc.  These are always legal, and so they never go so far as “countermeasures” as a term of art.  
II. State Responsibility CASES
a. Omissions can invoke liability, too: Corfu Channel Case (ICJ 1949) – ICJ held Albania liable for certain omissions, particularly absence of a warning of the danger of mines laid in her territorial waters. 
i. “These grave omissions involve the int’l resp of Albania.  The Ct therefore reaches the concl that Albania is resp under int’l law for the explosions which occurred & for the dmg & loss of human life which resulted from them & there there is a duty upon Albania to pay compensation to the UK.”
b. Breach of a convention inheres reparations: Chorzow Factory Case (Jurisdiction) (PCIJ 1927)
i. “It is a principle of int’l law that the breach of an agreement involves an obligation to make reparation in an adequate form.  Reparation therefore is the indispensable complement of a failure to apply a convention & there is no necessity for this to be stated in the convention itself.”
c. Two reqs for Diplomatic Protection (also, erga omnes v. state injury) Barcelona Traction (Belgium v. Span) (Second Phase) (ICJ 1970)
i. 33.  “…an essential distinction should be drawn between the obligations of a State towards the int’l community as a whole, and those arising vis-à-vis another State in the field of diplomatic protection.  By their very nature the former are the concern of all States. In view of the importance of the rights involved, all States can be held to have a legal interest in their protection; they are obligations erga omnes.”
ii. 34.  “Such obligations derive, for example, in contemporary int’l law, from the outlawing of acts of aggression, and of genocide, as also from the principles and rules concerning the basic rights of the human person, including protection from slavery and racial discrimination.”
iii. 35.  “Obligations … of diplomatic protection are not of the same category.  It cannot be held, when one such obligation in particular is in question, in a specific case, that all States have a legal interest in its observance. In order to bring a claim in respect of the breach of such an obligation, a State must first establish its right to do so… [based] on two suppositions”: 
1. First, Def State has broken an obligation towards the nat’l State in respect of its nationals. 
2. Second, only a party to whom an int’l obligation is due can bring a claim in respect of its breach.
iv. NB:  Recognition of erga omnes obligations has consequences beyond judicial proceedings.  States considered to have a legal interest in vindicating impt community/collective interests may assert it in relevant nonjudicial arenas such as int’l organs.  More impt, they may take countermeasures unilaterally or jointly against offending states.  
1. *But there’s a danger that in the absence of judicial control, every state may appoint itself as the avenger of the int’l community. 
d. Circumstances Precluding Wrongfulness 
i. Consent (Art. 29)
ii. Force Majeure & Fortuitous Event (Art. 31)
iii. Distress (Art. 32)
e. Conditions for Distress: Rainbow Warrior (New Zealand v. France) (Arbitral Tribunal, 1990) – France removed two agents convicted of destroying a ship docked in New Zealand, on basis that they req’d emergency medical treatment.  
i. Holding: Wrongfulness of an act of a State not in conformity w/ an int’l obligation is precluded by “distress” only if there exists a situation of extreme peril in which the organ of the State has, at that particular moment, no means of saving himself/pers entrusted to his case other than to act in violation of the obligation at issue.  
1. 3 conditions would’ve been required to justify France’s conduct:  
a. very exceptional cirs of extreme urgency involving medical or other considerations, provided that prompt recognition of such cirs is provided by New Zealand
b. the reestablishment of the original situation of compliance
c. a good faith effort to try to obtain the consent of New Zealand
2. Removal of Mafart w/out obtaining consent of New Zealand was justified, but removal of Prieur was material breach of France’s obligation.  
f. Conditions for Necessity (Art. 33): Case Concerning the Gabcikovo-Nagymoros Project (ICJ 1997) – Hungary & Czechoslovakia entered treaty for construction/operation of a system of locks on the Danube River – started but not completed.   The two govts underwent major transformations in govt, Czechoslovakia diving into two separate states.  Hungary gave notice of termination of treaty. Hungary & Slovakia petitioned ICJ to decide whether Hungary entitled to suspend/abandon operations based on changed circumstances/impossibility.  Slovakia claimed rt to implement a significant variation from original plan in response to Hungary’s repudiation of the treaty.
i. Holding:  Necessity can be invoked only if:
1. occasioned by essential interest of the State authoring the act conflicting w/ its int’l obligations;
2. interest was threatened by a grave & imminent peril;
3. the act challenged is the only means of safeguarding int;
4. act challenged must not have seriously impaired the essential ints of the state towards which the obligation existed, and the State that authored the act must not have contributed to the state of necessity. 
ii. Perils (ecological balance) invoked by Hungary NOT sufficiently established nor imminent; Hungary had other means of responding to the perceived dangers other than suspension/abandonment of works. 
g. Countermeasures
i. B/c there’s no centralized dispute resolution authority in the int’l legal order, States have to balance btw horizontal self-help regime & uncontrollable escalation of conflict btw parties.
ii. 3 Varieties of CMs
1. Reprisals:  CMs that would o/w be illegal if not for the prior illegal act of the state against which they are taken (but NB: belligerent reprisals never legal u/l self-def or proportional per Nicaragua)
2. Reciprocal measures:  nonperformance of an oblig by an injured state in response to the illegal nonperformance of the equivalent oblig by wrongdoing state.  
3. Retorsion – legal measures such as suspending diplomatic relations or bilateral aid payments – no need for permission
a. But some forms of retorsion may be illegal when directed towards an unlawful end, e.g. coercion of a state to give up a sovereign rt in violation of Friendly Rel’ns Decl.
iii. Proportionality: Gabcikovo-Nagymoros Project (ICJ 1997) – Diversion of Danube river carried out by Czechoslovakia was not a lawful countermeasure b/c it was not proportionate, & thus didn’t comply w/ req that it induce the wrongdoing state to comply w/ its legal obligations. 
1. To be justifiable, a countermeasure must be taken in response to a previous int’l wrongful act of another state & must be directed against the state, & the injured state must have called upon the state committing the wrongful act to discontinue such conduct or make reparation for it. 
2. Effects of a countermeasure must be commensurate w/ the injuries suffered, taking into acct the right in question.
iv. Countermeasures not prohibited during negotiations, but are during arbitration: Air Services Agreement Btw France & US (Arbitral Award, 1978) – US Claimed France violated bilateral Air Services Agreement of 1946 by refusing to allow a smaller Pan Am plane to be substituted for a 747 aircraft in Pan Am flts from Paris to London.  France claimed the proposed “change of gauge” not authorized by the agreement w/out French consent. Discussions failed, France compelled Pan Am to cease its flights to Paris. US protested & proposed arbitration. US also suspended French flts to LA that were authorized by the agreement. 
1. Arbitrator found that US carrier had rt to change gauge & that US had rt to suspend French traffic to LA in response to suspension of Pan Am flts to Paris.
2. “Generally agreed that all countermeasures must…have some degree of equivalence w/ the alleged breach”.  
i. To judge proportionality, look to impt of principles arising from breach & the injuries suffered. 
3. Countermeasures are not prohibited during negotiations but the situation changes once a tribunal is in a position to act.  
v. Exhaustion of remedies – Burden is on the objecting party: Elettronica Sicula (S.P.A.) (U.S. v. Italy) (ICJ 1989) – Italy requisitioned the plant/related assets of an Italian co., wholly owned by Raytheon, a US co. US claimed the requisition deprived Raytheon of the opportunity for orderly liquidation of assets & resulted in loss of over $12mil. Italy claimed Raytheon failed to exhaust local remedies before US proceeded to ICJ.
1. Holding: Party alleging violation of local remedies rule has burden of demonstrating that there was some local remedy 
a. There was a lot of litigation in local cts about this same claim (Italian trustee in bankruptcy raised essentially same args as US was making), so it’s Italy’s burden to demonstrate there was nonetheless some local remedy that hadn’t been tried.  Italy failed to show there remained some remedy that Raytheon ought to have pursued/exhausted.
vi. Texaco Overseas Petroleum Co. v. Libyan Arab Rep. (Int’l Arbitral Award, 1977) – Libya issued decree attempting to nationalize all of Texaco’s rts, ints, & property in Libya.  Texaco requested arbitration & Libya refused to arbitrate.  ICJ appointed a sole arbitrator pursuant to Texaco’s request. 
1. Holding: Arbitrator found Libya in breach of its oblig under the Deeds of Concessions & legally bound to perform according to its terms. 
a. In deciding whether to apply Libyan law or IL, the ref to gen princs of law in int’l arb context is sufficient criterion for the internationalization of a contract.  Recourse to gen principles is justified by lack of adequate law in the State considered & the need to protect the private contracting party against unilateral & abrupt modifications of law in the contracting state.  Libyan law & int’l law must be examined in order to verify that Libyan law complies w/ int’l law.  
i. E/t IL recognizes rt of a state to nationalize, that rt in itself insuff to justify disregard of contractual obligations. 
b. Legal int’l capacity is not solely attributed to states.  Int’l law encompasses subjs of a diversified nature.  Unlike a state however, a private contracting party has only a limited capacity & is entitled to invoke only those rts that he derives from his contract.
III. Jus Cogens Provisions
a. Remember that for SR purposes, to invoke the special chapter on violation of peremptory norms, the violations have to be "gross and systematic."
 Arab-Israeli Conflict: Application of P’s Rules to the Territorial Dispute
[image: image1..pict]T1: 1914—The Ottoman Empire has possession of all of the territory. WWI: Britain takes possession by force (which was legal at the time). 


T2: November 2, 1917 (Balfour Declaration: http://en.wikipedia.org/wiki/Balfour_Declaration_of_1917)—Brits promise Jews a permanent home in Palestine. The League of Nations creates a “mandate system,” which is like a trusteeship.  Britain is given ‘mandatory’ control over the Hashemite Kingdom, which includes this territory.  Mandate system splits territory in two: the east bank and the west bank, and incorporates Britain’s Balfour Declaration.  It also acknowledges that there is an indigenous population whose rights have to be observed.  League of Nations gives its stamp of approval.


T3: 1922-1948—“The Best Period in Palestine.” Britain rules; Arabs and Israelis live there; they don’t like each other; but neither likes the Brits.  


**1945: Post WWII: Rule says you cannot use force except in self-defense.  You cannot acquire territory by use of force.  (But in 1914, there wasn’t such a rule.) **

T4: 1947, Britain decides it has had enough.  A special committee (SCOPE) is created by the U.N. which proposed that Palestine be divided into two states, a Jewish state and a Palestinian state, each administered by the UN.  The would-be Israel agrees. The Arab states reject it. In November 1947, the General Assembly approves the partition.  People think this is when Israel was established.  But it was not.  Resolutions don’t make law.  If the U.N. General Assembly was a descendant of the League of Nations, perhaps there is a strong argument.  But this was just a resolution.  Arab states declare “blood will be shed.”

T5: May 15, 1948: At midnight, the British fold their flag and leave.  Israel declares independence.  Is Israel a state then? It depends on the recognition of other states (US, USSR and many others recognize Isreal).  But Israel’s borders were undetermined.


Theory #1: 

On May 15, 1948, Egypt, the Hashemite Kingdom of Jordan and Syria invaded Israel.  Because of the new rules of international law, this was an illegal attack.  

1950: There is a cease-fire.  They agree on the boundaries at the end of hostilities, acknowledging Jordan holds the West Bank.   But Jordan cannot be the legal title holder, the argument goes, because it took the land by force.  Only two states recognize Jordan’s claim to the land, Britain and Pakistan.  In fact, the League of Arab Nations threaten to throw Jordan out because of its “illegal occupation.”

1967: Dispute about the Egypt-Israeli 6-day war.  Israel claims self-defense in attacking Egypt.  The U.N. (although somewhat hostile towards Isreal) is unable to condemn Israel for its act.  On June 5, Jordan starts shelling Jerusalem.  Then Israel fights Jordan, and Isreal recaptures the West Bank and the rest of Jerusalem.  The argument then, is that Isreal (re)captured this territory through self-defense. Since no one can show a stronger claim to the title of the West Bank than Israel, it goes to Israel.

Theory #2: 

May 15, 1948:  The British have sailed.  No war has started.  So the question is, who has the right to the title of land.  The only answer can be the indigenous people.  But it would be the indigenous Jews and the indigenous Arabs.  Jordan cannot acquire title to the West Bank.  (The Doctrine of Belligerent Occupation—you don’t acquire title by conquest.)  So Jordan is an administering power on behalf of the indigenous people.  

When the 6-day war occurs, Israel occupies the territory.  But she cannot acquire title.  It still belongs to the indigenous population.  She can administer but not take.  The law is that she cannot take any acts inconsistent with the sovereignty of the local people (she has the status of a belligerent occupier, with attendant responsibilities).  That is why most of Isreal’s settlements are also illegal in international law.

There is evidence that supports the second theory over the first:


1. For many years, 1946-1967, Israel sued for peace on the basis of the 1949 Armistice Agreement (http://en.wikipedia.org/wiki/1949_Armistice_Agreements). It never made a claim to sovereignty over the West Bank.  In fact, when Jordan invaded the West Bank, the Isreali government said it always envisioned an independent Palestinian state between Israel and the Jordanians.  


2. The matter went before the Security Council, which has the ability to issue binding resolutions.  The parties accepted the resolution (267?).  That resolution says that it affirms the position that a country cannot retain title to “territories” acquired by force.  It tells Israel to return the land it acquired in the 6-day war.   It affirms Israel’s right to exist. It was not an accident that the resolution says “territories” instead of “the territories.”  This was because they expected there may be some small border changes to ensure a secure Israel.  It was not intended to mean that Israel could acquire title to the West Bank, Golan Heights, etc.  Israel would have to move out of the territories when her adversaries sign a peace agreement.  (Because Israel got the territory through self-defense, she only has to leave when there is a peace treaty.  This is not true in the case of occupation of territory by aggression.).  That is a “good faith” issue.  Some say Israel hasn’t negotiated in good faith.  Others say the Palestinians haven’t negotiated in good faith.

Weiler: Had the Palestinians on the May 15 said that they accepted the U.N. Resolution, a Palestinian state would have been created and the boundaries would have been more favorable than any potential arrangement now.  Jerusalem would have been internationalized.  Palestine would have been recognized just like Israel.

Weiler Conclusion: Israel has no right to title over the territories. She is a belligerent occupier.  She has an obligation to enter into a meaningful peace agreement and cede the land to the Palestinians (minus any minor border changes to assure an existence within peaceful and secure borders).


Note also: The state whose act is deemed not wrongful by virtue of these circumstances may nevertheless have to reimburse the injured state. (Article 27(b))





Note: Once the circumstances precluding wrongfulness have ceased, the state must once agan fulfill its obligation. (Article 27(a))





NO


Was the act a) the only way to safeguard an essential interest against imminent peril, b) while not seriously impairing an essential interest of either the state towards which the obligation exists nor the int’l cmmty as whole, c) not excluded by the int’l obligation, nor d) in reaction to a situation of state’s on creation? (Article 25 - Necessity)








NO


Was the act done to save the life of either the actor or others, and a) the situation was not of the actor’s creation, nor b) was the act likely to bring about eaqual or greater peril? (Article 24 - Distress)





NO


Was the act due to force majeure (irresistible force or unforeseen event) that was a) beyond control of the State and b) not an assumed risk? (Article 23)








NO


Was the act a countermeasure in accordance with Chapter 2 of Part III of Articles? (Article 22)





NO


Was the acting state acting in self-defense in conformity with the UN Charter? (Article 21)





NO


Article 18 


Did the State coerce another State to commit an act and: 


(a) The act would, but for the coercion, be an internationally wrongful act of the coerced State; and 


(b) The coercing State did so with knowledge of the circumstances of the act.





NO


Article 17


Did the State direct and control another State in the commission of an internationally wrongful act and: 


(a) Did so with knowledge of the circumstances of the internationally wrongful act; and 


(b) The act would be internationally wrongful if committed by that State.





Article 16 


Did the State aid or assist another State in commission of an internationally wrongful act and: 


(a) Did so with knowledge of the circumstances of the internationally wrongful act; and 


(b) The act would be internationally wrongful if committed by that State.





YES


Was the state bound by the obligation at the time? (Art 13)








NO


State Responsibility is not invoked.





NO TO ALL OF THESE QUESTIONS





YES


Attribution


1) Is the breaching party an organ of the State under Art 4(2), and did that organ breach an int’l obligation? Even if it acts outside its authorized powers. (Art 7)


2) Is the actor empowered by law of the state to exercise elements of govt authority, and was it acting in that capacity? (Art 5)


3) Is the actor acting on instructions of / directions of the state? (Art 9)


	- P: Hard to imagine, War of the Worlds situation.


4) Is the organ of another state placed at disposal of breaching state, and acting in the exercise of elements of authority of govt? (Art 6)


5) Is the acting party an insurrection which becomes the govt? (Art 10; Taliban)


6) Did the state acknowledge and adopt the act as its own? (Art 11)


If YES to ANY of the above, move down.








Article 26 – Compliance w/Peremptory Norms – Nothing below may preclude the wrongfulness of an act in violation of an obligation arising under a peremptory norm of general IL.





YES: State Responsibility is invoked, barring Circumstances Precluding Wrongfulness





YES TO ANY OF THE ABOVE: State Responsibility is not invoked.





Was there a breach of an international obligation?


Was the act NOT in conformity w/what was required by obligation? (Art 13)





If None of the Circumstances Precluding Wrongfulness apply, STATE RESPONSIBILITY MAY BE INVOKED.





Circumstances Precluding Wrongfulness


Did the ‘injured’ state consent, and did the actions of the acting State remain w/in that consent? (Article 20)





If there is no breach of obligation, or that breach is not attributable to the state, or there exist circumstances precluding wrongfulness, STATE RESPONSIBILITY MAY NOT BE INVOKED.





Article 14 


1. The breach of an international obligation by an act of a State not having a continuing character occurs at the moment when the act is performed, even if its effects continue. 


2. The breach of an international obligation by an act of a State having a continuing character extends over the entire period during which the act continues and remains not in conformity with the international obligation. 


3. The breach of an international obligation requiring a State to prevent a given event occurs when the event occurs and extends over the entire period during which the event continues and remains not in conformity with that obligation.


Article 15 


Breach consisting of a composite act 


1. The breach of an international obligation by a State through a series of actions or omissions defined in aggregate as wrongful occurs when the action or omission occurs which, taken with the other actions or omissions, is sufficient to constitute the wrongful act. 


2. In such a case, the breach extends over the entire period starting with the first of the actions or omissions of the series and lasts for as long as these actions or omissions are repeated and remain not in conformity with the international obligation.
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