IHL OUTLINE

1. Origin, History, Logic: Reciprocity, Humanity and the Challenge of Asymmetric Warfare

The 1868 St. Petersburg Declaration

· The Declaration confirms the customary rule according to which the use of arms, projectiles and material of a nature to cause unnecessary suffering is prohibited.  The rule was later laid down in Article 23(e) of the Hague Regulations on land warfare of 1899 and 1907.  The Hague Declarations relating to the discharge of projectiles and explosive from balloons, the use of asphyxiating gases and the use of expanding bullets refer in their preambles to the Declaration of St. Petersburg. 
· Goal: to “conciliate the necessities of war with the laws of humanity”. 
· Considering 
· That the progress of civilization should have the effect of alleviating as much as possible the calamities of war;
· That the only legitimate object which States should endeavor to accomplish during war is to WEAKEN the military forces of the enemy;
· That for this purpose it is sufficient to disable the greatest possible number of men;
· That this object would be exceeded by the employment of arms which uselessly aggravate the sufferings of disabled men, or render their death inevitable; 
· That the employment of such arms would, therefore, be contrary to the laws of humanity;
· The Contracting Parties engage mutually to renounce, in case of war among themselves, the employment by their military or naval troops of any projectile… or charged with fulminating substances…
· This engagement is compulsory only upon the contracting or Acceding Parties thereto in case of war between two or more of themselves; it is not applicable to non-Contracting Parties…
Hague Relations (1899), Preamble (Martens Clause)

· Considering that, while seeking means to preserve peace and prevent armed conflicts among nations, it is likewise necessary to have regard to cases where an appeal to arms may be caused by events which their solicitude could not avert;
· Animated by the desire to serve, even in this extreme hypothesis, the interests of humanity and the ever increasing requirements of civilization;
· Thinking it important, with this object, to revise the laws and general customs of war, either with the view of defining them more precisely or of laying down certain limits for the purpose of modifying their severity as far as possible;
· Have, in this spirit, adopted a great number of provisions, the object of which is to define and govern the usages of war on land.
· In view of the High Contracting Parties, these provisions, the wording of which has been inspired by the desire to diminish the evils of war so far as military necessities permit, are destined to serve as general rules of conduct for belligerents in their relations with each other and with populations.
· It has not, however, been possible to agree forthwith on provisions embracing all the circumstances which occur in practice.
· On the other hand, it could not be intended by the High Contracting Parties that the cases not provided for should, for want of a written provision, be left to the arbitrary judgment of the military commanders.
· MARTENS CLAUSE: Until a more complete code of the laws of war is issued, the High Contracting Parties think it right to declare that in cases NOT INCLUDED in the Regulations adopted by them, populations and belligerents remain under the protection and empire of the principles of international law, as they result from the usages established between civilized nations, from the laws of humanity, and the requirements of the public conscience;

International Court of Justice, Advisory Opinion: Legality of the Threat or Use of Nuclear Weapons, 1996 

· Are nukes illegal because they arbitrarily deprive people of their right to life as defined by the ICCPR?
· No.  The protection of the ICCPR does not cease in times of war, except by operation of Article 4 of the Covenant whereby certain provisions may be derogated from in a time of national emergency.  Respect for the right to life is not, however, such a provision.  In principle the right not arbitrarily to be deprived of one’s life applies also in hostilities. The test of what is an arbitrary deprivation of life, however, then falls to be determined by the applicable lex specialis, namely, the law applicable in armed conflict which is designed to regulate the conduct of hostilities.  
· Are nukes illegal because their use is contrary to the Genocide Convention?
· No.  The prohibition of genocide would be pertinent in this case if the recourse to nuclear weapons entailed the element of specific intent, towards a group as such.
· Is recourse to nuclear weapons illegal in light of the principles and rules of international humanitarian law applicable in armed conflict?
· The conduct of military operations is governed by a body of legal prescriptions. This is so because “the right of belligerents to adopt means of injuring the enemy is not unlimited” as stated in Article 22 of the 1907 Hague Regulations relating to the laws and customs of war on land.  The St. Petersburg Declaration had already condemned the use of weapons “which uselessly aggravate the suffering of disabled men or make their death inevitable”.  The Hague Regulations prohibit the use of “arms, projectiles, or material calculated to cause unnecessary suffering.” (Art. 23)
· The cardinal principles contained in the texts constituting the fabric of humanitarian law are the following.
· Civilians v. combatants.  The first is aimed at the protection of the civilian population and civilian objects and establishes the distinction between combatants and non-combatants; States must never make civilians the object of attack and must consequently never use weapons that are incapable of distinguishing between civilian and military targets. 
· No unnecessary suffering.  According to the second principle, it is prohibited to cause unnecessary suffering to combatants: it is accordingly prohibited to use weapons causing them such harm or uselessly aggravating their suffering.  State do not have unlimited freedom of choice of means in the weapons they use.
· In conformity with these principles, humanitarian law, at a very early stage, prohibited certain types of weapons either because of their INDISCRIMINATE EFFECT on combatants and civilians or because of the UNNECESSARY SUFFERING to combatants, that is to say, a harm greater than that unavoidable to achieve legitimate military objectives.  
· Customary law.  Further, these fundamental rules must be observed by all states whether or not they have ratified the conventions that contain them, because they constitute intransgressible principles of international customary law.
International Court of Justice, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), 1986 

· Common Article 3 = international customary law: Article 3 which is common to all four Geneva Conventions of 12 August 1949 defines certain rules to be applied in the armed conflicts of a non-international character.  There is no doubt that, in the event of international armed conflicts, these rules also constitute a minimum yardstick, in addition to the more elaborate rules which are also to apply to international conflicts; and they are rules which, in the Court’s opinion, reflect what the Court in 1949 called “elementary considerations of humanity”.  The Court  may therefore find them applicable to the present dispute, and is thus not required to decide what role the US multilateral treaty reservation might otherwise play in regard to the treaties in question.  
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory ICJ Advisory Opinion (9 July 2004) 

· Question: Is the ICCPR and Int’l Covenant on Economic, Social and Cultural Rights applicable to occupied Palestinian territory?  Are they applicable only on the territories of the States parties thereto or are they also applicable outside those terriotries?
· Israel argued that humanitarian law is the protection granted in a conflict situation such as the one in the West Bank and Gaza Strip, whereas human rights treaties were intended for the protection of citizens from their Government in times of peace. 
· P 106: The Court considers that the protection offered by human rights conventions does not cease in case of armed conflict, save through the effect of provisions for derogation of the kind to be found in Article 4 of the ICCPR. As regards the relationship between IHL and human rights law, there are 3 possible situations: some rights may be exclusively matter of IHL; others may be exclusively matters of human rights law; and yet others may be matters of both these branches of international law.  
· Decision: ICCPR APPLIES!  
· The scope of application of the ICCPR is defined by Article 2, which provides: “Each State party to the present Covenant undertakes to respect and to ensure to all individuals within its territory AND subject to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind.”
· The provision can be interpreted as covering only individuals who are both present within a State’s territory and subject to that State’s jurisdiction.   It can also be construed as covering both individuals present within a state’s territory and those outside that territory but subject to that State’s jurisdiction.  
· The Court would observe that, while the jurisdiction of States is primarily territorial, it may sometimes be exercised outside the national territory.  Considering the object and purpose of the ICCPR, it would seem natural that, even when such is the case, States parties to the Covenant should be bound to comply with its provisions.  
U.S. Department of Defense, National Defense Strategy of the United States (2005)
· New threats.  The United States and its allies have a strong interest in protecting the sovereignty of nation states.  But it is unacceptable for regimes to use the principle of sovereignty as a shield behind which they claim to be free to engage in activities that pose enormous threats to their citizens, neighbors or the rest of the international community.  
· The US military predominates in the world in traditional forms of warfare. Potential adversaries accordingly shift away from challenging the US through traditional military action and adopt asymmetric capabilities and methods.  An array of traditional, irregular, catastrophic, and disruptive capabilities and methods threaten US interests.  Increasingly sophisticated irregular methods – e.g. terrorism and insurgency – challenge US security interests.  Adversaries employing irregular methods aim to erode US influence, patience and political will.  Two factors have intensified the danger of irregular challenges: the rise of extremist ideologies and the absence of effective governance. 
· Obligation to remain vigilant. While the security threats of the 20th century arose from powerful states that embarked on aggressive courses, the key dimensions of the 21st century – globalization and the potential proliferation of weapons of mass destruction – mean great dangers may arise in and emanate from relatively weak states and ungoverned areas.  Sovereign states are obligated to work to ensure that their territories are not used as bases for attacks on others.
International Committee of the Red Cross, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts (2007) (excerpts)

· Asymmetric warfare is characterized by significant disparities between the military capacities of the belligerent parties.  Its fundamental aim is to find a way around the adversary’s military strength.  Asymmetry often causes today’s armed confrontations to take a more brutal turn, in which there is seemingly little place for the rule of law.  While asymmetric warfare may have many facets, it specifically affects compliance with the most fundamental rules on the conduct of hostilities, namely the principle of distinction and the prohibition of perfidy.  

· Weaker belligerent 

· Civilian/ combatant distinction.  When under attack, a belligerent party that is weaker in military strength and technological capacity may be tempted to hide from modern sophisticated means and methods of warfare.  As a consequence, it may be led to engage in practices prohibited by IHL, such as feigning protected status, mingling combatants and military objectives with the civilian population and civilian objects, or using civilians as human shields.  Such practices clearly increase the risk of incidental civilian casualties and damage. Provoking incidental civilian casualties and damage may sometimes even be deliberately sought by the party that is the object of the attack.  The ultimate aim may be to benefit from the significant negative impression conveyed by media coverage of such incidents.  The idea is to “generate” pictures of civilian deaths and injuries and thereby to undermine support for the continuation of the adversary’s military action.
· Means of warfare. The dangers of asymmetry also relate to the means of warfare likely to be used by the disadvantaged forces.  It appears more and more likely that States or armed groups that are powerless in the face of sophisticated weaponry will seek to acquire – or construct – chemical, biological and even possibly nuclear weapons (dirty bombs) against which traditional means of defending the civilian population are inadequate. 
· Stronger belligerent 

· A militarily superior belligerent may tend to relax the standards of protection of civilian persons and civilian objects in response to constant violations of IHL by the adversary. For example, confronted with enemy combatants and military objects that are persistently hidden among the civilian population and civilian objects, an attacker – who is legally bound by the prohibition of disproportionate attacks – may, in response to the adversary’s strategy, progressively revise his assessment of the principle of proportionality and accept more incidental civilian casualties and damage. 
· In sum, military imbalances carry incentives for the weaker party to level out its inferiority by disregarding existing rules on the conduct of hostilities.  Faced with an enemy that systematically refuses to respect IHL, a belligerent may have the impression that legal prohibitions operate exclusively for the adversary’s benefit.  The real danger in such a situation is that the application of IHL will be perceived as detrimental by all the parties to a conflict and ultimately lead to an all-around disregard for IHL and thus undermine its basic tenets.

· ICRC view – overhaul of IHL is unwise and unnecessary: The challenges posed to IHL by asymmetric and urban warfare cannot a priori be solved by developments in treaty law.  It must be stressed that in such circumstances, it is generally not the rules that are at fault, but the will or sometimes the ability of the parties to an armed conflict – and of the international community – to enforce them, in particular through criminal law.  
· The ICRC recognizes that today’s armed conflicts, especially asymmetric ones, pose serious threats to the rules derived from the principle of distinction.  IT is crucial to resist these threats and to make every effort to maintain and reinforce rules that are essential to protecting civilians, who so often bear the brunt of armed conflicts.  The rules themselves are as pertinent to new types of conflicts and warfare as they were to the conflicts or forms of warfare that existed at the time when they were adopted.  The fundamental values underlying these rules, which need to be safeguarded, are timeless.  While it is conceivable that developments in IHL might occur in specific areas, such as in relation to restrictions and limitations on certain weapons, a major rewriting of existing treaties does not seem necessary for the time being. 
· Nevertheless, there is an ongoing need to assess the effectiveness of existing rules for the protection of civilians, to improve the implementation of those rules or to clarify the interpretation of specific concepts on which the rules are based.  This must be done without disturbing the framework and underlying tents of existing IHL, the aim of which is precisely to ensure the protection of civilians.  Despite certain shortcomings in some of the rules governing the conduct of hostilities, mostly linked to imprecise working, these rules continue to play an important role in limiting the use of weapons.  Any further erosion of IHL may propel mankind backwards to a time when the use of armed force was almost boundless. 
CLASS NOTES

Introduction

· IHL regulates who may be TARGETED rather than KILLED (civilian versus combatant distinction).  

· Nukes case: 2 key principles

· 1.  Principle of distinction between combatants and non-combatants

· 2.  Method of warfare: no unnecessary harm.   

Historical Overview of the Development of the Laws of War

· In the second half of the 19th century, governments and civil society endeavored to establish rules to regulate warfare and the treatment of civilians and prisoners of war, including wounded soldiers. 
· What prompted this evolution of the law?

· Democratization, philosophical understanding that soldiers are human beings and their human dignity should be protected.  Soldiers should not be regarded as tools in conflicts between sovereigns. Rousseau, The Social Contract: “War is a relationship between States and not between men, and individuals are enemies only accidentally, not as men but as soldiers.”  Consequently, when armies fight, men should not be punished for choices of their governments.   Individuals should not be punished for taking part in hostilities.   

· Question: But what about the notion that individuals can be tried for war crimes and be held individually responsible for civilian deaths?  Interesting that one of the motivating factors behind the initial development of humanitarian law may have been the notion of war as between states, and now we are seeing a move in the opposite direction. 

· ANSWER: as much as individuals must be treated with dignity, they can now be held responsible for their crimes. 

· Arguably, people now VOTE for their governments so they are far more responsible NOW for their government’s actions than in the past.  The democratization trend seems to push in the opposite direction – toward civilian responsibility for war.  

· St. Petersburg Declaration:  The only legitimate object of war is to “weaken” the other party by “disabling the greatest possible number of men”.  Employing arms that cause unnecessary suffering is contrary to the “laws of humanity”.  

· But what prompted Russia to make this declaration? Russia was motivated to reduce the scourge of war, to make war more humane, in order to preserve its reputation as an advanced society sensitive to humanitarian concerns – DESPITE the fact that it was not democratic.  Strong incentive to lead the process of strengthening laws of war.  

· NOTE importance of reciprocity!! St. Petersburg Declaration only applied to parties that subscribed to it.  Contradictory? Why would the “law so humanity” only apply to men of states that accepted the St. Petersburg Declaration??  Tension between reciprocity and human rights. 

· Hague Conference: It was only in 1899 – Hague Peace Conference – that states adopted the MARTENS CLAUSE (dodging issue of the rights of civilian population to object to occupation).  The Martens clause says that states are bound by principles of international law as they result from the “usages established by civilized nations, laws of humanity and requirements of public conscience”.  

· Geneva Laws: prompted by efforts of the Red Cross. 
· Actors: civil society, governments and courts. 

· Courts began to threaten to rely on the principle of humanity (judge-made law).  Courts believe that they have the ability and authority to develop the law beyond the expectation of the parties.  The US military, for example, objects to such authority.  

· It is very difficult to CHANGE international law because ordinarily, states must come together to sign conventions.  Therefore, courts have often taken it upon themselves to develop international law irrespective of state consent to their jurisdiction. 

Is the principle of reciprocity incompatible with the object and purpose of IHL?

· Key: Laws of war were initially designed to restrict armies vis a vis each other and their enemies’ populations rather than their own populations.  With respect to the domestic aspect of conflict (internal armed conflict rather than international armed conflict), there is only ONE mention in Common Article 3 of the Geneva Conventions.  

· Humanity v. Reciprocity: Shouldn’t we expect humanitarian law to apply to BOTH international and internal conflict by virtue of its object and purpose?  Human dignity does not depend on the nature of the conflict or the parties.   How can we enforce humanitarian law in the context of reciprocity? How can we ensure compliance if we emphasize humanity and give up reciprocity??  To what extent are the obligations under the law of war affected by the question of who the aggressor was? Can we say that the aggressor is not entitled to the same protections of humanitarian law (reprisals)?  

Asymmetrical warfare

· In contract law, as an example, there are different rules when parties have varying amounts of power. 

· What are the distributional implications of the laws of war? Who benefits from international humanitarian law?  Ideally, minimizing unnecessary suffering would benefit all.   Laws of war determine that there is no derogation even in times of supreme emergency.  This is why many weaker parties consider international humanitarian law to be discriminatory, to have been drafted for the benefit of wealthy nations.  Asymmetric warfare creates incentives on both sides for parties to disregard the laws of war. 

· The National Defense Strategy excerpts suggest that asymmetric warfare is (mostly) he result of extremist ideologies – is this correct?  Perhaps an asymmetry in weapons and economic power is more to blame for asymmetric warfare. Extreme concentration of power and wealth in a few great powers.

· Incentives of imbalance of power and wealth: While the stronger power will continue to abide by the distinction between civilian and military targets, there is an ongoing temptation for the stronger power to re-interpret legitimate targets.  Civilian deaths could weaken support systems of the military, for example.  There is reluctance to realize the deep problematic of the laws of war.  The question that arises is: to what extent should we re-think the entire corpus of the laws of law to the prevailing situation, i.e. asymmetric power relations.  If the law is based on reciprocity, and reciprocity is no longer the guiding rationale of laws of power, then how should the law evolve? 

· Jus ad bellum/ jus in bellum: Once reciprocity’s incentive for both sides to respect the laws of war becomes insignificant, why not consider legality of military action?   Should courts consider whether or not a party’s military goals were legitimate?  To what extent should asymmetrical warfare change our perception of the law or require new regulation?
·  What has replaced reciprocity in the context of asymmetrical warfare? How can we ensure compliance with laws of war nowadays?  

· Public opinion?  Reputation? Third party responses such as political pressure, lawmaking through treaties, etc.

· International Criminal Court?  The ICC was created as a result of pressure by European civil society for their governments to comply. 

JUDGE-MADE LAW
· How to courts aid in the development of international humanitarian law? Reinterpreting treaties and regulations to expand obligations.  For example: Martens Clause was a way for negotiating governments to overcome a major disagreement.   However, courts have read the Martens Clause to provide guidance/authorization for judges to interpret the law as it is recognized in contemporary discourse on morality and human rights.  

· Does this amount to judicial activism?  
· One view is that there are many gaps in international law that necessarily must be filled by judges.  

· From the point of view of judges, one can expect that countries won’t agree on a change to the treaty you are interpreting.  So you have quite a bit of room for expansive interpretation.   This is why we see international tribunals making law with little influence by government.  

· Benefits and costs of this method of creating law? 

· Ex: regulation of internal armed conflicts. Internal armed conflicts were only minimally regulated because governments were very reluctant to sacrifice any sovereignty.  After the conflict in Yugoslavia, many states felt the need to regulate that conflict even though it was arguably a purely internal war.  The ICTY thus had an opportunity to develop the law on internal armed conflict.  

· The ICTY extended international law’s applicability to internal armed conflict and bypassed various governments that did not want to commit themselves to international humanitarian law during internal armed conflict.  On the other hand, the great powers had to run the risk that military commanders be prosecuted for war crimes after conflict (COST for US, UK, France, etc). 

· In addition to declaring the law, courts determine that certain obligations constitute JUS COGENS, intrasgressible norms.  Jus cogens are a judicial idea that extends the law to third parties without their consent.  

Customary international law in context of laws of war
·  2 components: 1) objective component = sufficient state practice over period of time and 2) subjective component = opinio juris, i.e. state practice stems from sense of legal obligation rather than convenience or prudence.  Customary law is BINDING not only on states whose state practice was described, but ALL states other than those who are PERSISTENT OBJECTORS.    

· What are the costs of asserting persistent objector status with regards to laws of war?  Public opinion. 

· It follows that courts can find customary international law in a very OPAQUE way!  It is difficult to prove sufficient state practice in view of repeated violations by state, and an assessment that practice stemmed from legal obligation.  Ex: norm against torture is jus cogens???   One judicial strategy has been to point to states’ explanation for their actions – justifications for violations – as evidence of customary international law, as well as military manuals.  This makes state practice and the behavior of militaries less relevant.  

· The doctrine of customary international law gives courts quite a lot of discretion to develop the law. This discretion is supported by the fact that it is exceedingly difficult to CHALLENGE the work of courts.  Courts have public opinion on their side and can rely on increasing sensitivity to humanitarian concerns.

· Arguably, the law used to be a product of what states and governments wanted, but now the law is more a product of courts and civil society.  Challenge: armies have begun to question the legitimacy of this new international humanitarian law.  
· Clarification: 2 ways that courts expand international humanitarian law. Expansive interpretation of TREATIES and declaring that certain norms have evolved into CUSTOMARY INTERNATIONAL LAW.  
· But the decisions of courts are not BINDING!!!  Judges aren’t even bound by their OWN precedents!!!  

· Answer: courts are not bound by their own judgements, but this is only a matter of formality. In actual practice, judges DO subscribe to past decisions.  Why? Moral convictions of judges, global community.  Judges have a vested interest in increasing their authority through respect of precedent, and the ultimate goal is to build a BODY OF INTERNATIONAL LAW.   Coherency, consistency – all judges are part of a JOINT VENTURE, a CARTEL.   
2. Belligerent Reprisals

Additional Protocol I relating to the Protection of Victims of International Armed Conflict (1977) (Articles 51-55)
Art 51. Protection of the civilian population

1. The civilian population and individual civilians shall enjoy general protection against dangers arising from military operations. To give effect to this protection, the following rules, which are additional to other applicable rules of international law, shall be observed in all circumstances.

2. The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited.

3. Civilians shall enjoy the protection afforded by this section, UNLESS AND FOR SUCH TIME AS THEY TAKE DIRECT PART IN HOSTILITIES.


4. Indiscriminate attacks are prohibited. Indiscriminate attacks are:
(a) those which are not directed at a specific military objective;
(b) those which employ a method or means of combat which cannot be directed at a specific military objective; or
(c) those which employ a method or means of combat the effects of which cannot be limited as required by this Protocol;
and consequently, in each such case, are of a nature to strike military objectives and civilians or civilian objects without distinction.

5. Among others, the following types of attacks are to be considered as indiscriminate:
(a) an attack by bombardment by any methods or means which treats as a single military objective a number of clearly separated and distinct military objectives located in a city, town, village or other area containing a similar concentration of civilians or civilian objects; and
(b) an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.

6. Attacks against the civilian population or civilians by way of reprisals are prohibited.

7. The presence or movements of the civilian population or individual civilians shall not be used to render certain points or areas immune from military operations, in particular in attempts to shield military objectives from attacks or to shield, favour or impede military operations. The Parties to the conflict shall not direct the movement of the civilian population or individual civilians in order to attempt to SHIELD military objectives from attacks or to shield military operations.

8. Any violation of these prohibitions shall not release the Parties to the conflict from their legal obligations with respect to the civilian population and civilians, including the obligation to take the precautionary measures provided for in Article 57.

Chapter III. Civilian objects

Art 52. General Protection of civilian objects

1. Civilian objects shall not be the object of attack or of reprisals. Civilian objects are all objects which are not military objectives as defined in paragraph 2.

2. Attacks shall be limited strictly to military objectives. In so far as objects are concerned, military objectives are limited to those objects which by their nature, location, purpose or use make an effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage.

3. In case of doubt whether an object which is normally dedicated to civilian purposes, such as a place of worship, a house or other dwelling or a school, is being used to make an effective contribution to military action, it shall be presumed not to be so used.

The U.S. Army's Field Manual 27-10, The Law of Land Warfare (1956)
497. Reprisals

a. Definition. Reprisals are acts of retaliation in the form of conduct which would otherwise be unlawful, resorted to by one belligerent against enemy personnel or property for acts of warfare committed by the other belligerent in violation of the law of war, for the purpose of enforcing future compliance with the recognized rules of civilized warfare. For example, the employment by a belligerent of a weapon the use of which is normally precluded by the law of war would constitute a lawful reprisal for intentional mistreatment of prisoners of war held by the enemy. 

b. Priority of Other Remedies. Other means of securing compliance with the law of war should normally be exhausted before resort is had to reprisals. This course should be pursued unless the safety of the troops requires immediate drastic action and the persons who actually committed the offenses cannot be secured. Even when appeal to the enemy for redress has failed, it may be a matter of policy to consider, before resorting to reprisals, whether the opposing forces are not more likely to be influenced by a steady adherence to the law of war on the part of their adversary. 

c. Against Whom Permitted. Reprisals against the persons or property of prisoners of war, including the wounded and sick, and protected civilians are forbidden (GPW, art. 13; GC, art. 33). Collective penalties and punishment of prisoners of war and protected civilians are likewise prohibited (GPW, art. 87; GC, art. 99). However, reprisals may still be visited on enemy troops who have not yet fallen into the hands of the forces making the reprisals. 

d. When and How Employed. Reprisals are never adopted merely for revenge, but only as an unavoidable last resort to induce the enemy to desist from unlawful practices. They should never be employed by individual soldiers except by direct orders of a commander, and the latter should give such orders only after careful inquiry into the alleged offense. The highest accessible military authority should be consulted unless immediate action is demanded, in which event a subordinate commander may order appropriate reprisals upon his own initiative. Ill-considered action may subsequently be found to have been wholly unjustified and will subject the responsible officer himself to punishment for a violation of the law of war. On the other hand, commanding officers must assume responsibility for retaliative measures when an unscrupulous enemy leaves no other recourse against the repetition of unlawful acts. 

e. Form of Reprisal. The acts resorted to by way of reprisal need not conform to those complained of by the injured party, but should not be excessive or exceed the degree of violence committed by the enemy. 

f. Procedure. The rule requiring careful inquiry into the real occurrence will always be followed unless the safety of the troops requires immediate drastic action and the persons who actually committed the offense cannot be ascertained. 

g. Hostages. The taking of hostages is forbidden (GC, art. 34). The taking of prisoners by way of reprisal for acts previously committed (so-called "reprisal prisoners";) is likewise forbidden. (See GC, art. 33.) 
United Kingdom, Declarations upon Ratification of the Additional Protocols, Declaration (1998)
(a) It continues to be the understanding of the United Kingdom that the rules introduced by the Protocol apply exclusively to conventional weapons without prejudice to any other rules of international law applicable to other types of weapons. In particular, the rules so introduced do not have any effect on and do not regulate or prohibit the use of nuclear weapons.

(b) The United Kingdom understands the term “feasible” as used in the Protocol to mean that which is practicable or practically possible, taking into account all circumstances ruling at the time, including humanitarian and military considerations.

RECIPROCITY in applying Additional Protocol 1! 

(m) Re: Article 51-55: The obligations of Articles 51 and 55 are accepted on the basis that any adverse party against which the United Kingdom might be engaged will itself scrupulously observe those obligations. If an adverse party makes serious and deliberate attacks, in violation of Article 51 or Article 52 against the civilian population or civilians or against civilian objects, or, in violation of Articles 53, 54 and 55, on objects or items protected by those Articles, the United Kingdom will regard itself as entitled to take measures otherwise prohibited by the Articles in question to the extent that it considers such measures necessary for the sole purpose of compelling the adverse party to cease committing violations under those Articles, but only after formal warning to the adverse party requiring cessation of the violations has been disregarded and then only after a decision taken at the highest level of government. Any measures thus taken by the United Kingdom will not be disproportionate to the violations giving rise there to and will not involve any action prohibited by the Geneva Conventions of 1949 nor will such measures be continued after the violations have ceased. The United Kingdom will notify the Protecting Powers of any such formal warning given to an adverse party, and if that warning has been disregarded, of any measures taken as a result.

Prosecutor v. Zoran Kuperskic et al., ICTY (2000) 

· Defense argued that the attacks committed against the Muslim population of the Lasva Valley were somehow justifiable because similar attacks were allegedly being perpetrated by the Muslims against the Croat population.  
· This is an argument resting on the allegedly reciprocal nature of obligations created by IHL of armed conflict.  This argument may amount to saying that breaches of IHL, being committed by the enemy, justify similar breaches by a belligerent.  Or it may amount to saying that such breaches, having been perpetrated by the adversary, legitimize similar breaches by a belligerent in response to, or in retaliation for, such violations by the enemy.
· NO.
· Reciprocity is irrelevant: Reciprocity is irrelevant in relation to obligations found within IHL which have an absolute and non-derogable character.  The tu quoque defense has no place in contemporary IHL.  The defining characteristic of modern IHL is instead the obligation to uphold key tenets of this body of law regardless of the conduct of enemy combatants.  
· Even if it were proved that the Muslim population was not entirely civilian but comprised some armed elements, still no justification would exist for widespread and indiscriminate attacks against civilians.  
1.  The tu quoque argument was universally rejected by the US Military Tribunal following World War II.  An accused does not exculpate himself from a crime by showing that another has committed a similar crime, either before or after the commission of the crime by the accused.
2.   The tu quoque argument is flawed in principle.  It envisages IHL as based upon a narrow bilateral exchange of rights and obligations. Instead, the bulk of this body of law lays down absolute obligations, namely obligations that are unconditional or in other words not based on reciprocity.  This concept is already encapsulated in Common Article 1 of the 1949 Geneva Conventions, which provides that “The High Contracting Parties undertake to respect … the present Convention in all circumstances.”   The general notion underpinning the Geneva Convention provisions is that liability for grave breaches is absolute and may in no case be set aside by resort to any legal means such as derogating treaties or agreements.  Such liability and more generally, individual criminal responsibility for serious violations of IHL may not be thwarted by recourse to arguments such as reciprocity. 
· The underpinning of this shift was that it norms of IHL were not intended to protect STATE interests; they were primarily designed to benefit individuals qua human beings.  This trend marks the translation into legal norms of the “categorical imperative” formulated by Kant in the field of morals: one ought to fulfill an obligation regardless of whether others comply with it or disregard it.
3.   All members of the international community have a legal interest in the protection of fundamental human rights.

4.   Jus cogens.  Furthermore, most norms of international humanitarian law, in particular those prohibiting war crimes, crimes against humanity and genocide, are also peremptory norms of international law or jus cogens, i.e. of a non-derogable and overriding character.

· The protection of civilians and civilian objects provided by modern international law may cease entirely or be reduced in THREE EXCEPTIONAL CIRCUMSTANCES:

· When civilians abuse their rights;

· For example, if civilians take up arms in an occupied territory and engage in fighting against the enemy belligerent, they may be legitimately attacked by the enemy whether or not they meet the requirements laid down in Article 4 of the 3rd Geneva Convention.
· When, although the military attack is comprised of military objectives, belligerents cannot avoid causing collateral damage to civilians; and

· In the case of attacks on military objectives causing damage to civilians, international law contains a general principle prescribing that reasonable care must be taken in attacking military objectives so that civilians are not needlessly injured through carelessness.  This principle is applied in conjunction with the principle of proportionality, whereby any incidental and unintentional damage to civilians must not be out of proportion to the direct military advantaged gained by the attack.  In addition, attacks, even when they are directed against legit military targets, are unlawful if conducted using indiscriminate means or methods of warfare, or in such a way as to cause indiscriminate damage to civilians.  These principles have been spelled out in Articles 57 and 58 of the First Additional Protocol of 1977.  Such provisions, it would seem, are now part of customary international law, not only because they specify and flesh out general pre-existing norms, but also because they do not appear to be contested by any State, including those which have not ratified the protocol.

· Admittedly, even these two provisions leave a wide margin of discretion to belligerents by using language that might be regarded as leaving the last word to the attacking party.  Nevertheless this is an area where the “elementary considerations of humanity” rightly emphasized by the ICJ in the Nicaragua and Legality of the Threat or Use of Nuclear Weapons cases, should be fully used when interpreting and applying loose international rules, on the basis that they are illustrative of a general principle of international law.

· Martens Clause: Recourse might also be had to the celebrated Martens Clause which, in the authoritative view of the ICJ, has by now become part of customary international law.  True, this Clause may not be taken to mean that the “principles of humanity” and the “dictates of public conscience” have been elevated to the rank of independent sources of international law, for this conclusion is belied by international practice.  However, this Clause enjoins, as a minimum, reference to those principles any time a rule of IHL is not sufficiently rigorous or precise.  
· At lease according to some authorities, when civilians may legitimately be the object of reprisals.

· Under customary international law, reprisals against civilians are prohibited as long as civilians find themselves in the hands of the adversary.  With regard to civilians in combat zones, reprisals against them are prohibited by Article 51 of the First Additional Protocol of 1877.  
· It should also be pointed out that at any rate, even when considered lawful , reprisals are restricted by; (a) the principle whereby they must be a last resort in attempts to impose compliance by the adversary with legal standards (which entails , amongst other things, that they may be exercised only after a prior warning has been given which has failed to bring about the discontinuance of the adversary’s crimes); (b) the obligation to take special precautions before implementing them (they may be taken only after a decision to this effect has been made at the highest political or military level; in other words they may not be decided by local commanders ); (c) the principle of proportionality (which entails not only that the reprisals must not be excessive compared to the precedent unlawful act of warfare, but also that they must stop as soon as that unlawful act has been discontinued) and; (d ) ‘elementary considerations of humanity’.

Prosecutor v. Martic, ICTY Trial Chamber (2007) (paras. 462-468)

· Defense argued that the shelling of Zagreb was a reaction to Operation Flash, which was in breach of the cease fire agreement, and “conducted without any respect to the norms of international humanitarian law”.
· Decision: Shelling was unlawful reprisal.  The evidence presented regarding the shelling of Zagreb fails to show that the conditions for lawful reprisals have been met. First, even if the Trial Chamber was to assume that the Croatian forces had engaged in serious violations of international humanitarian law during Operation Flash, the evidence shows that the shelling was not carried out as a last resort, after having exhausted all other means. Furthermore, no formal warning was given prior to the shelling that acts of reprisals would be carried out in reaction to the alleged violations conducted during Operation Flash. 
CLASS NOTES

· Why do we have belligerent reprisals in the laws of war?  Reciprocity implies reprisals.  Reprisals are ideally meant to enforce compliance with the law.   Ex:  During World War II, both the allies and axis powers put their POWs at the warfront, the frontline, without sufficient supplies and inhumane conditions.   

· Conditions for lawful reprisals (based on Prosecutor v. Milan Martic):
· Reprisals may only be used as a last resort and only when all other means have proven to be ineffective.  

· This limitation entails that reprisals may be exercised only after a prior and formal warning has been given, which has failed to put an end to the violations committed by the adversary.  

· In addition, reprisals may only be taken after a decision to this effects has been made at the highest political or military level. 
· A further requirement is that the measures taken must be proportionate to the initial violation of the law of armed conflict of the opposite party.  According to this condition, the reprisals must cease as soon as they have achieved their purpose of putting an end to the breach which provoked them. 

· Finally, acts of reprisal must respect the “laws of humanity and dictates of public conscience”.  This means that reprisals must be exercised, to the extent possible, in keeping with the principle of the protection of the civilian population in armed conflict and the general prohibition of targeting civilians.  

· Additional Protocol I is the only one that explicitly prohibits reprisals against civilian targets in occupied territories.

· Nuance: US army field manual doesn’t mention civilians in non-occupied territories.

· International law rarely constrains the hegemon!  Reprisals against civilians are among the few tools left for weaker parties in the context of asymmetrical warfare.

3. International and Non-International Armed Conflicts

IV Geneva Convention (1949) Articles 2, 3
Art. 2. In addition to the provisions which shall be implemented in peace-time, the present Convention shall apply to all cases of declared war or of any other armed conflict which may arise between two or more of the High Contracting Parties, even if the state of war is not recognized by one of them.

The Convention shall also apply to all cases of partial or total occupation of the territory of a High Contracting Party, even if the said occupation meets with no armed resistance.

Although one of the Powers in conflict may not be a party to the present Convention, the Powers who are parties thereto shall remain bound by it in their mutual relations. They shall furthermore be bound by the Convention in relation to the said Power, if the latter accepts and applies the provisions thereof.


Art. 3. In the case of armed conflict not of an international character occurring in the territory of one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the following
provisions: 

(1) Persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall in all circumstances be treated humanely, without any adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria.

To this end the following acts are and shall remain prohibited at any time and in any place whatsoever with respect to the above-mentioned persons:
(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture;
(b) taking of hostages;
(c) outrages upon personal dignity, in particular humiliating and degrading treatment;
(d) the passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.  An impartial humanitarian body, such as the International Committee of the Red Cross, may offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into force, by means of special agreements, all or part of the other provisions of the present Convention.

The application of the preceding provisions shall not affect the legal status of the Parties to the conflict.
Additional Protocol I relating to the Protection of Victims of International Armed Conflicts (1977), Article 75

Art 75. Fundamental guarantees


1. In so far as they are affected by a situation referred to in Article 1 of this Protocol (international armed conflict), persons who are in the power of a Party to the conflict and who do not benefit from more favourable treatment under the Conventions or under this Protocol shall be treated humanely in all circumstances and shall enjoy, as a minimum, the protection provided by this Article without any adverse distinction based upon race, colour, sex, language, religion or belief, political or other opinion, national or social origin, wealth, birth or other status, or on any other similar criteria. Each Party shall respect the person, honour, convictions and religious practices of all such persons.

2. The following acts are and shall remain prohibited at any time and in any place whatsoever, whether committed by civilian or by military agents:
(a) violence to the life, health, or physical or mental well-being of persons, in particular:
(i) murder;
(ii) torture of all kinds, whether physical or mental;
(iii) corporal punishment; and
(iv) mutilation;

(b) outrages upon personal dignity, in particular humiliating and degrading treatment, enforced prostitution and any form of indecent assault;
(c) the taking of hostages;
(d) collective punishments; and
(e) threats to commit any of the foregoing acts.

3. [Detention]  Any person arrested, detained or interned for actions related to the armed conflict shall be informed promptly, in a language he understands, of the reasons why these measures have been taken. Except in cases of arrest or detention for penal offences, such persons shall be released with the minimum delay possible and in any event as soon as the circumstances justifying the arrest, detention or internment have ceased to exist.

4. [Trial] No sentence may be passed and no penalty may be executed on a person found guilty of a penal offence related to the armed conflict except pursuant to a conviction pronounced by an impartial and regularly constituted court respecting the generally recognized principles of regular judicial procedure, which include the following:
(a) the procedure shall provide for an accused to be informed without delay of the particulars of the offence alleged against him and shall afford the accused before and during his trial all necessary rights and means of defence;
(b) no one shall be convicted of an offence except on the basis of individual penal responsibility;
(c) no one shall be accused or convicted of a criminal offence on account or any act or omission which did not constitute a criminal offence under the national or international law to which he was subject at the time when it was committed; nor shall a heavier penalty be imposed than that which was applicable at the time when the criminal offence was committed; if, after the commission of the offence, provision is made by law for the imposition of a lighter penalty, the offender shall benefit thereby;
(d) anyone charged with an offence is presumed innocent until proved guilty according to law;
(e) anyone charged with an offence shall have the right to be tried in his presence;
(f) no one shall be compelled to testify against himself or to confess guilt;
(g) anyone charged with an offence shall have the right to examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him;
(h) no one shall be prosecuted or punished by the same Party for an offence in respect of which a final judgement acquitting or convicting that person has been previously pronounced under the same law and judicial procedure;
(i) anyone prosecuted for an offence shall have the right to have the judgement pronounced publicly; and
(j) a convicted person shall be advised on conviction or his judicial and other remedies and of the time-limits within which they may be exercised.

6. Persons who are arrested, detained or interned for reasons related to the armed conflict shall enjoy the protection provided by this Article until their final release, repatriation or re-establishment, even after the end of the armed conflict.

7. [Trial for grave breaches] In order to avoid any doubt concerning the prosecution and trial of persons accused of war crimes or crimes against humanity, the following principles shall apply:
(a) persons who are accused or such crimes should be submitted for the purpose of prosecution and trial in accordance with the applicable rules of international law; and
(b) any such persons who do not benefit from more favourable treatment under the Conventions or this Protocol shall be accorded the treatment provided by this Article, whether or not the crimes of which they are accused constitute grave breaches of the Conventions or of this Protocol.

8. No provision of this Article may be construed as limiting or infringing any other more favourable provision granting greater protection, under any applicable rules of international law, to persons covered by paragraph 1. 
Additional Protocol II Relating to the Protection of Victims of Non-International Armed Conflicts (1977)

Article 1. Material field of application

1. This Protocol, which develops and supplements Article 3 common to the Geneva Conventions of 12 August 1949 without modifying its existing conditions of application, shall apply to all armed conflicts which are not covered by Article 1 of the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (Protocol I) and which take place in the territory of a High Contracting Party between its armed forces and dissident armed forces or other organized armed groups which, under responsible command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted military operations and to implement this Protocol. 

2. This Protocol shall not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar nature, as not being armed conflicts.
Article 3. Non-intervention

1. Nothing in this Protocol shall be invoked for the purpose of affecting the sovereignty of a State or the responsibility of the government, by all legitimate means, to maintain or re-establish law and order in the State or to defend the national unity and territorial integrity of the State. 

2. Nothing in this Protocol shall be invoked as a justification for intervening, directly or indirectly, for any reason whatever, in the armed conflict or in the internal or external affairs of the High Contracting Party in the territory of which that conflict occurs.  

Article 4.-Fundamental guarantees

1. All persons who do not take a direct part or who have ceased to take part in hostilities, whether or not their liberty has been restricted, are entitled to respect for their person, honour and convictions and religious practices. They shall in all circumstances be treated humanely, without any adverse distinction. It is prohibited to order that there shall be no survivors. 

2. Without prejudice to the generality of the foregoing, the following acts against the persons referred to in paragraph I are and shall remain prohibited at any time and in any place whatsoever: 

(a) Violence to the life, health and physical or mental well-being of persons, in particular murder as well as cruel treatment such as torture, mutilation or any form of corporal punishment; 

(b) Collective punishments; 

(c) Taking of hostages; 

(d) Acts of terrorism; 

(e) Outrages upon personal dignity, in particular humiliating and degrading treatment, rape, enforced prostitution and any form of indecent assault; 

(f) Slavery and the slave trade in all their forms; 

(g) Pillage; 

(h) Threats to commit any of the foregoing acts.

Article 6. Penal prosecutions

1. This Article applies to the prosecution and punishment of criminal offences related to the armed conflict. 

2. No sentence shall be passed and no penalty shall be executed on a person found guilty of an offence except pursuant to a conviction pronounced by a court offering the essential guarantees of independence and impartiality. In particular: 

(a) The procedure shall provide for an accused to be informed without delay of the particulars of the offence alleged against him and shall afford the accused before and during his trial all necessary rights and means of defence; 

(b) No one shall be convicted of an offence except on the basis of individual penal responsibility; 

(c) No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence, under the law, at the time when it was committed; nor shall a heavier penalty be imposed than that which was applicable at the time when the criminal offence was committed; if, after the commission of the offence, provision is made by law for the imposition of a lighter penalty, the offender shall benefit thereby; 

(d) Anyone charged with an offence is presumed innocent until proved guilty according to law; 

(e) Anyone charged with an offence shall have the right to be tried in his presence; 

(f) No one shall be compelled to testify against himself or to confess guilt.
3. A convicted person shall be advised on conviction of his judicial and other remedies and of the time-limits within which they may be exercised. 

4. The death penalty shall not be pronounced on persons who were under the age of eighteen years at the time of the offence and shall not be carried out on pregnant women or mothers of young children. 

5. [AMNESTY] At the end of hostilities, the authorities in power shall endeavour to grant the broadest possible amnesty to persons who have participated in the armed conflict, or those deprived of their liberty for reasons related to the armed conflict, whether they are interned or detained.  

Article 13.Protection of the civilian population

1. The civilian population and individual civilians shall enjoy general protection against the dangers arising from military operations. To give effect to this protection, the following rules shall be observed in all circumstances. 

2. The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited. 

3. Civilians shall enjoy the protection afforded by this Part, unless and for such time as they take a direct part in hostilities.
Article 14. Protection of objects indispensable to the survival of the civilian population

Starvation of civilians as a method of combat is prohibited. It is therefore prohibited to attack, destroy, remove or render useless, for that purpose, objects indispensable to the survival of the civilian population, such as foodstuffs, agricultural areas for the production of foodstuffs, crops, livestock, drinking water installations and supplies and irrigation works.
Rome Statute of the International Criminal Court, Article 8 (c)-(f)
Article 8: War crimes
   

(c)     In the case of an armed conflict not of an international character, serious violations of article 3 common to the four Geneva Conventions of 12 August 1949, namely, any of the following acts committed against persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by sickness, wounds, detention or any other cause: 
  

(i)    Violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture; 

(ii)   Committing outrages upon personal dignity, in particular humiliating and degrading treatment; 

(iii)  Taking of hostages; 

(iv)  The passing of sentences and the carrying out of executions without previous judgement pronounced by a regularly constituted court, affording all judicial guarantees which are generally recognized as indispensable. 
 

(d)     Paragraph 2 (c) applies to armed conflicts not of an international character and thus does not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar nature. 

(e)     Other serious violations of the laws and customs applicable in armed conflicts not of an international character, within the established framework of international law, namely, any of the following acts: 
  

(i)     Intentionally directing attacks against the civilian population as such or against individual civilians not taking direct part in hostilities; 

(ii)     Intentionally directing attacks against buildings, material, medical units and transport, and personnel using the distinctive emblems of the Geneva Conventions in conformity with international law; 

(iii)     Intentionally directing attacks against personnel, installations, material, units or vehicles involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter of the United Nations, as long as they are entitled to the protection given to civilians or civilian objects under the international law of armed conflict; 

(iv)     Intentionally directing attacks against buildings dedicated to religion, education, art, science or charitable purposes, historic monuments, hospitals and places where the sick and wounded are collected, provided they are not military objectives; 

(v)     Pillaging a town or place, even when taken by assault; 

(vi)     Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as defined in article 7, paragraph 2 (f), enforced sterilization, and any other form of sexual violence also constituting a serious violation of article 3 common to the four Geneva Conventions; 

(vii)     Conscripting or enlisting children under the age of fifteen years into armed forces or groups or using them to participate actively in hostilities; 

(viii)     Ordering the displacement of the civilian population for reasons related to the conflict, unless the security of the civilians involved or imperative military reasons so demand; 

(ix)     Killing or wounding treacherously a combatant adversary; 

(x)     Declaring that no quarter will be given; 

(xi)     Subjecting persons who are in the power of another party to the conflict to physical mutilation or to medical or scientific experiments of any kind which are neither justified by the medical, dental or hospital treatment of the person concerned nor carried out in his or her interest, and which cause death to or seriously endanger the health of such person or persons; 

(xii)     Destroying or seizing the property of an adversary unless such destruction or seizure be imperatively demanded by the necessities of the conflict; 
 

(f)  Paragraph 2 (e) applies to armed conflicts not of an international character and thus does not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar nature. It applies to armed conflicts that take place in the territory of a State when there is protracted armed conflict between governmental authorities and organized armed groups or between such groups.

Prosecutor v. Dusko Tadic, ICTY Appeals Chamber (1999) 
· Whether a conflict is international or internal depends on the nature of the belligerents.  Can belligerents be considered as de jure or de facto organs of a foreign power?
· 92.  A starting point for this discussion is provided by the criteria for lawful combatants laid down in the Third Geneva Convention of 1949.  

· Under this Convention, militias or paramilitary groups or units may be regarded as legitimate combatants if they form "part of [ the] armed forces" of a Party to the conflict (Article 4A(1)) or "belong [ ...] " to a "Party to the conflict" (Article 4A(2)) and satisfy the other four requirements provided for in Article 4A(2).  It is clear that this provision is primarily directed toward establishing the requirements for the status of lawful combatants. Nevertheless, one of its logical consequences is that if, in an armed conflict, paramilitary units "belong" to a State other than the one against which they are fighting, the conflict is international and therefore serious violations of the Geneva Conventions may be classified as "grave breaches".

· 95. The Appeals Chamber thus considers that the Third Geneva Convention, by providing in Article 4 the requirement of "belonging to a Party to the conflict", implicitly refers to a test of control.
· 96. This conclusion, based on the letter and the spirit of the Geneva Conventions, is borne out by the entire logic of international humanitarian law. This body of law is not grounded on formalistic postulates. It is not based on the notion that only those who have the formal status of State organs, i.e., are members of the armed forces of a State, are duty bound both to refrain from engaging in violations of humanitarian law as well as - if they are in a position of authority - to prevent or punish the commission of such crimes. Rather, it is a realistic body of law, grounded on the notion of effectiveness and inspired by the aim of deterring deviation from its standards to the maximum extent possible. It follows, amongst other things, that humanitarian law holds accountable not only those having formal positions of authority but also those who wield de facto power as well as those who exercise control over perpetrators of serious violations of international humanitarian law. Hence, in cases such as that currently under discussion, what is required for criminal responsibility to arise is some measure of control by a Party to the conflict over the perpetrators. 

· 97. It is nevertheless imperative to specify what degree of authority or control must be wielded by a foreign State over armed forces fighting on its behalf in order to render international an armed conflict which is prima facie internal.
· 131. In order to attribute the acts of a military or paramilitary group to a State, it must be proved that the State wields overall control over the group, not only by equipping and financing the group, but also by coordinating or helping in the general planning of its military activity. Only then can the State be held internationally accountable for any misconduct of the group. However, it is not necessary that, in addition, the State should also issue, either to the head or to members of the group, instructions for the commission of specific acts contrary to international law.

· 132. It should be added that courts have taken a different approach with regard to individuals or groups not organised into military structures. With regard to such individuals or groups, courts have not considered an overall or general level of control to be sufficient, but have instead insisted upon specific instructions or directives aimed at the commission of specific acts, or have required public approval of those acts following their commission. 

· The RATIONALE behind this rule is to prevent States from escaping international responsibility by having private individuals carry out tasks that may not or should not be performed by State officials, or by claiming that individuals actually participating in governmental authority are not classified as State organs under national legislation and therefore do not engage State responsibility. In other words, States are not allowed on the one hand to act de facto through individuals and on the other to disassociate themselves from such conduct when these individuals breach international law. The requirement of international law for the attribution to States of acts performed by private individuals is that the State exercises control over the individuals. The degree of control may, however, vary according to the factual circumstances of each case. The Appeals Chamber fails to see why in each and every circumstance international law should require a high threshold for the test of control.

Isayeva v. Russia, European Court Human Rights (2005)
· Applicant argued that her right to life and the right to life of her son and other relatives – as protected by the European Convention on Human Rights – was violated by Russian military.  Applicant submitted that the way in which the military operation of K had been planned, controlled and executed constituted a violation of Art. 2.  She submitted that the use of force which resulted in the death of her son and nieces and the wounding of herself and her relatives was neither absolutely necessary nor strictly proportionate.
· Article 2 of the Convention states that 1) “Everyone’s right to life shall be protected by law.” 2) Deprivation of life shall not be regarded as inflicted in contravention of this article when it results from the use of force which is no more than absolutely necessary: a) in defense of any person from unlawful violence; b) in order to effect a lawful arrest or to prevent the escape of a person lawfully  detained; c) in action lawfully taken for the purpose of quelling a riot or insurrection.” 
· The government argued that the attack and its consequences were legitimate under Article 2(2), i.e. they had resulted from the use of force absolutely necessary in the circumstances for protection of a person from unlawful violence.  The use of lethal force was necessary and proportionate to suppress the active resistance of the illegal armed groups, whose actions were a real threat to the life and health of the servicemen and civilians, as well as to the general interests of society and state.  The combat weapons were specifically directed against previously-designated targets.
· Applicable law: It is necessary to examine whether the operation was planned and controlled by the authorities so as to minimize, to the extent possible, recourse to lethal force.  The authorities must take appropriate care to ensure that any risk to life is minimized.  The Court must also examine whether the authorities were not negligent in their choice of action. States must also take reasonable precautions in the choice of means and methods of a security operation mounted against an opposing group with a view to avoiding and, in any event, minimizing, incidental loss of civilian life. 
· Decision: 200.  Accepting that the operation in Katyr-Yurt on 4-7 February 2000 was pursuing a legitimate aim, the Court does not accept that it was planned and executed with the requisite care for the lives of the civilian population.

· 189.  There is no evidence that at the planning stage of the operation any serious calculations were made about the evacuation of civilians, such as ensuring that they were informed of the attack beforehand, how long such an evacuation would take, what routes evacuees were supposed to take, what kind of precautions were in place to ensure safety, what steps were to be taken to assist the vulnerable and infirm etc.

· 190.  According to the servicemen's statements, bombs and other non-guided heavy combat weapons were used against targets both in the centre and on the edges of the village.

· 191.  The Court considers that using this kind of weapon in a populated area, outside wartime and without prior evacuation of the civilians, is impossible to reconcile with the degree of caution expected from a law-enforcement body in a democratic society.  No martial law and no state of emergency has been declared in Chechnya, and no derogation has been made under Article 15 of the Convention.  The operation in question therefore has to be judged against a normal legal background. Even when faced with a situation where, as the Government submit, the population of the village had been held hostage by a large group of well-equipped and well-trained fighters, the primary aim of the operation should be to protect lives from unlawful violence. The massive use of indiscriminate weapons stands in flagrant contrast with this aim and cannot be considered compatible with the standard of care prerequisite to an operation of this kind involving the use of lethal force by State agents.

Bankovic et al. v. Belgium et al., European Court Human Rights (2001)

· Facts: Applicants complained of the bombing of the radio RTS building in Belgrade in1999 by NATO forces.
· Question: European Convention on Human Rights Article 1: “The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section I of [the] Convention.”
· Jurisdiction is primarily territorial: From the standpoint of public international law, the “ordinary meaning” of “jurisdiction” is primarily territorial.  While international law does not exclude a State’s exercise of jurisdiction extra-territorially, the suggested bases of such jurisdiction (including nationality, flag, diplomatic and consular relations, effect, protection, passive personality and universality) are, as a general rule, defined and limited by the sovereign territorial rights of the other relevant States.  Article 1 of the ICCPR must be considered to reflect this ordinary and essentially territorial notion of jurisdiction, other bases of jurisdiction being exceptional and requiring special justification in the particular circumstances of each case.  

· Effective control test: In the Loizidou judgment, the Court found that, bearing in mind the object and purpose of the Convention, the responsibility of a Contracting Party was capable of being engaged when as a consequence of military action (lawful or unlawful) it exercised effective control of an area outside its national territory.  The obligation to secure, in such an area, the Convention rights and freedoms was found to derive from the fact of such control whether it was exercised directly, through the respondent State’s armed forces, or through subordinate local administration.  

· The case-law of the Court demonstrates that its recognition of the exercise of extra-territorial jurisdiction by a Contracting State is exceptional: it has done so when the respondent State, through the effective control of the relevant territory and its inhabitants abroad as a consequence of military occupation or through the consent, invitation or acquiescence of the Government of that territory, exercise all or some of the public powers normally to be exercised by that Government.

· Conclusion: There was no jurisdictional link between the persons who were victims of the act complained of and the respondent states.  
Types of armed conflict? Sources of law that define laws of armed conflict?

· Types of armed conflict: international, internal and transnational armed conflict.

· Transnational or internationalized armed conflict: foreign forces are involved in internal fighting against non-state actors. 

· A conflict can be at once internal and international conflict, such as when one army fights against both local militia and foreign government forces. 

· The question may be: to what extent are the government forces you are fighting against are recognized as such? Hezbollah?   

· The distinctions between these types of conflict can become meaningless, so we are witnessing a CONVERGENCE of the norms that regulate all types of conflict.  

· Law up to WWII

· International law regulated international armed conflict exclusively. The main reason was that the reach of international law was the relations between SOVEREIGNS.  There was no authority to look behind the veil of sovereignty. Individuals were not considered to be subjects of international law. 

· Geneva Conventions
· Geneva Conventions 1949, Common Article 3: The ONLY protections of civilians and creation of obligations for individuals rather than states. First significant piercing of veil of sovereignty, along with the Genocide Convention of 1949.  Common Article 3 refers to conflict “not of an international character” occurring in the territory of one of the contracting parties.  

· The Geneva Convention DID not address what is permitted DURING conflict, only how civilians and POWs must be treated POST-hostilities.   Therefore, Common Article 3 should not be interpreted to apply after fighting has ended.  

· Additional Protocol I and II, 1977

· The threshold of Common Article 3: armed conflict.  The threshold of additional Protocol II is higher.  Article 1(1) posits not only armed conflict but also it must take place in the “territory of a High Contracting Party between its armed forces and dissident armed forces or other organized armed groups which, under responsible command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted military operations and to implement this Protocol.”  
·  Additional Protocol I and II relate to internal armed conflict: very limited.  States resisted more expansive regulation of internal armed conflict.
· 1990s: Conflict in Yugoslavia 

· Efforts to restrain parties from committing crimes by imposing international criminal law. The problem is that the law applicable to internal armed conflict is not fully developed, not enough to indict internal crimes.   
· The ICTY is largely responsible for the institutionalization of criminal justice. The main initial problem for the ICTY was to define which laws applied to internal armed conflict.  
· TADIC case, 1995 (we didn’t read it for class): Relies on customary international law, stating that it is difficult to apply Common Article 3, the Additional Protocols, etc. BUT we have customary international law.   The court in Tadic considers state practice, beginning with the British reaction to the Spanish civil war, statements by governments.  We’re interested in what states SAY about their practices rather than what they actually do.  Their statements suggest that they are actually BOUND by customary international law.  
· For the most part, governments endorsed the Tadic court’s position.  No one wanted to declare that civilians can be outrightly TARGETED.  
· Additional Protocol II is redundant by now because Common Article 3 now is interpreted to provide more protection with a lower standard.  
· Courts are a means of overcoming the resistance of governments to the expansion of international criminal law. 
· ICC statute
· 2 kinds of internal conflict 
· Article 8 reflects 2 different sources of international criminal law: Geneva Convention Art. 3 and Protocol II: 
· Art. 2(c) violations of Geneva Conventions
· Art. 2(e) violations of customary international law 
· Protocol 2 is deemed to be part of customary international law so it is not incorporated explicitly.  But the requirements of Protocol II regarding control of territory, etc. are NOT customary international law.  
· Human Rights Revolution

· The traditional approach was that the use of force is regulated by the laws of armed conflict, and since these laws say very little regarding a government’s obligations towards their own citizens, such obligations do not exist. 
· Since the 1950s, however, human rights obligations are increasingly enforced.  (European Court of Human Rights applies European Convention)  There is a right to life unless absolutely necessary to use force to achieve specific goals.  
· ICCPR prohibits the arbitrary deprivation of the right to life. 
· TODAY

· Internal armed conflict is highly regulated.   
· How do you measure excessive harm to civilians?  Chechnya case: courts asks whether the military aims were legitimate and whether means used were absolutely necessary.  Presently, governments must consider whether they can achieve their goals without using FORCE.  This is a development of human rights law, unheard of in laws of war.  There is no requirement under the laws of war to eliminate the use of force entirely, to investigate what other strategies are.  A second stark contrast between laws of war and human rights law is that human rights law obligates that violations be investigated post-facto. 
· We see an effort to invoke human rights law where it is not obvious that it APPLIES.  For example: Bankovic case.  Extraterritorial application of human rights law to an international conflict.  Why didn’t victims invoke law of international armed conflict? Why didn’t they structure their petition before the European Court of Human Rights.  Court said that it did not have jurisdiction because a state party to the Convention on Human Rights must have effective control of the territory where violations occurred.  During an invasion (rather than occupation), the court says that a party does not have effective control, so the Convention on Human Rights did not apply.  
· The law that regulates armed conflict is not only international law and human rights law but also includes NATIONAL, domestic law. 
September 8, 2009

· Summary

· 3 types of conflict: international, internal, transnational
· International armed conflict: Hague, Geneva, Additional Protocol I, treaties, customary international law.
· Obligation to prevent excessive harm to civilians.  Key requirement in law of international armed conflict. 
· Internal armed conflict: Common Article 3, Additional Protocol II, customary international law, human rights law (TEST = EFFECTIVE CONTROL)
· Not clear whether customary international law requires militaries to minimize collateral damage.  It is unlawful to intentionally target civilians.  
· Transnational conflict: Common Article 3, customary international law, human rights law? 
4. Who is entitled to fight: Privileged Combatancy and its Consequences

III Geneva Convention (1949), Article 4, 5
Art 4. 

A. Prisoners of war are persons belonging to one of the following categories, who have fallen into the power of the enemy: 


(1) Members of the armed forces of a Party to the conflict, as well as members of militias or volunteer corps forming part of such armed forces.

(2) Members of other militias and members of other volunteer corps, including those of organized resistance movements, belonging to a Party to the conflict and operating in or outside their own territory, even if this territory is occupied, provided that such militias or volunteer corps, including such organized resistance movements, fulfill the following conditions:
(a) that of being commanded by a person responsible for his subordinates;
(b) that of having a fixed distinctive sign recognizable at a distance;
(c) that of carrying arms openly;
(d) that of conducting their operations in accordance with the laws and customs of war.

(3) Members of regular armed forces who profess allegiance to a government or an authority not recognized by the Detaining Power.

(4) Persons who accompany the armed forces without actually being members thereof, such as civilian members of military aircraft crews, war correspondents, supply contractors, members of labor units or of services responsible for the welfare of the armed forces, provided that they have received authorization, from the armed forces which they accompany, who shall provide them for that purpose with an identity card similar to the annexed model.

(5) Members of crews, including masters, pilots and apprentices, of the merchant marine and the crews of civil aircraft of the Parties to the conflict, who do not benefit by more favorable treatment under any other provisions of international law.

(6) [Levee en masse] Inhabitants of a non-occupied territory, who on the approach of the enemy spontaneously take up arms to resist the invading forces, without having had time to form themselves into regular armed units, provided they carry arms openly and respect the laws and customs of war.  

B. The following shall likewise be treated as prisoners of war under the present Convention: 


(1) Persons belonging, or having belonged, to the armed forces of the occupied country, if the occupying Power considers it necessary by reason of such allegiance to intern them, even though it has originally liberated them while hostilities were going on outside the territory it occupies, in particular where such persons have made an unsuccessful attempt to rejoin the armed forces to which they belong and which are engaged in combat, or where they fail to comply with a summons made to them with a view to internment.

(2) The persons belonging to one of the categories enumerated in the present Article, who have been received by neutral or non-belligerent Powers on their territory and whom these Powers are required to intern under international law, without prejudice to any more favourable treatment which these Powers may choose to give and with the exception of Articles 8, 10, 15, 30, fifth paragraph, 58-67, 92, 126 and, where diplomatic relations exist between the Parties to the conflict and the neutral or non-belligerent Power concerned, those Articles concerning the Protecting Power. Where such diplomatic relations exist, the Parties to a conflict on whom these persons depend shall be allowed to perform towards them the functions of a Protecting Power as provided in the present Convention, without prejudice to the functions which these Parties normally exercise in conformity with diplomatic and consular usage and treaties.

Art 5. The present Convention shall apply to the persons referred to in Article 4 from the time they fall into the power of the enemy and until their final release and repatriation.

Should any doubt arise as to whether persons, having committed a belligerent act and having fallen into the hands of the enemy, belong to any of the categories enumerated in Article 4, such persons shall enjoy the protection of the present Convention until such time as their status has been determined by a competent tribunal.
Additional Protocol I (1977), Article 1, 41, 43-45
Art 1. General principles and scope of application

1. The High Contracting Parties undertake to respect and to ensure respect for this Protocol in all circumstances.

2. In cases not covered by this Protocol or by other international agreements, civilians and combatants remain under the protection and authority of the principles of international law derived from established custom, from the principles of humanity and from dictates of public conscience. [Martens Clause]

Art 41. Safeguard of an enemy hors de combat

1. A person who is recognized or who, in the circumstances, should be recognized to be hors de combat shall not be made the object of attack.

2. A person is hors de combat if:
(a) he is in the power of an adverse Party;
(b) he clearly expresses an intention to surrender; or
(c) he has been rendered unconscious or is otherwise incapacitated by wounds or sickness, and therefore is incapable of defending himself;

provided that in any of these cases he abstains from any hostile act and does not attempt to escape.

3. When persons entitled to protection as prisoners of war have fallen into the power of an adverse Party under unusual conditions of combat which prevent their evacuation as provided for in Part III, Section I, of the Third Convention, they shall be released and all feasible precautions shall be taken to ensure their safety.

Art 43. Armed forces

1. The armed forces of a Party to a conflict consist of all organized armed forces, groups and units which are under a command responsible to that Party for the conduct or its subordinates, even if that Party is represented by a government or an authority not recognized by an adverse Party. Such armed forces shall be subject to an internal disciplinary system which, inter alia, shall enforce compliance with the rules of international law applicable in armed conflict.

2. Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains covered by Article 33 of the Third Convention) are combatants, that is to say, they have the right to participate directly in hostilities.

3. Whenever a Party to a conflict incorporates a paramilitary or armed law enforcement agency into its armed forces it shall so notify the other Parties to the conflict.

Art 44. Combatants and prisoners of war

1. Any combatant, as defined in Article 43, who falls into the power of an adverse Party shall be a prisoner of war.

2. While all combatants are obliged to comply with the rules of international law applicable in armed conflict, violations of these rules shall not deprive a combatant of his right to be a combatant or, if he falls into the power of an adverse Party, of his right to be a prisoner of war, except as provided in paragraphs 3 and 4.

3. In order to promote the protection of the civilian population from the effects of hostilities, combatants are obliged to distinguish themselves from the civilian population while they are engaged in an attack or in a military operation preparatory to an attack. Recognizing, however, that there are situations in armed conflicts where, owing to the nature of the hostilities an armed combatant cannot so distinguish himself, he shall retain his status as a combatant, provided that, in such situations, he carries his arms openly:

(a) during each military engagement, and
(b) during such time as he is visible to the adversary while he is engaged in a military deployment preceding the launching of an attack in which he is to participate.

Acts which comply with the requirements of this paragraph shall not be considered as perfidious within the meaning of Article 37, paragraph 1 (c).

4. A combatant who falls into the power of an adverse Party while failing to meet the requirements set forth in the second sentence of paragraph 3 shall forfeit his right to be a prisoner of war, but he shall, nevertheless, be given protections equivalent in all respects to those accorded to prisoners of war by the Third Convention and by this Protocol. This protection includes protections equivalent to those accorded to prisoners of war by the Third Convention in the case where such a person is tried and punished for any offences he has committed.

5. Any combatant who falls into the power of an adverse Party while not engaged in an attack or in a military operation preparatory to an attack shall not forfeit his rights to be a combatant and a prisoner of war by virtue of his prior activities. 

6. This Article is without prejudice to the right of any person to be a prisoner of war pursuant to Article 4 of the Third Convention.

7. This Article is not intended to change the generally accepted practice of States with respect to the wearing of the uniform by combatants assigned to the regular, uniformed armed units of a Party to the conflict.

8. In addition to the categories of persons mentioned in Article 13 of the First and Second Conventions, all members of the armed forces of a Party to the conflict, as defined in Article 43 of this Protocol, shall be entitled to protection under those Conventions if they are wounded or sick or, in the case of the Second Convention, shipwrecked at sea or in other waters.


Art 45. Protection of persons who have taken part in hostilities

1. A person who takes part in hostilities and falls into the power of an adverse Party shall be presumed to be a prisoner of war, and therefore shall be protected by the Third Convention, if he claims the status of prisoner of war, or if he appears to be entitled to such status, or if the Party on which he depends claims such status on his behalf by notification to the detaining Power or to the Protecting Power. Should any doubt arise as to whether any such person is entitled to the status of prisoner of war, he shall continue to have such status and, therefore, to be protected by the Third Convention and this Protocol until such time as his status has been determined by a competent tribunal.

2. If a person who has fallen into the power of an adverse Party is not held as a prisoner of war and is to be tried by that Party for an offence arising out of the hostilities, he shall have the right to assert his entitlement to prisoner-of-war status before a judicial tribunal and to have that question adjudicated. Whenever possible under the applicable procedure, this adjudication shall occur before the trial for the offence. The representatives of the Protecting Power shall be entitled to attend the proceedings in which that question is adjudicated, unless, exceptionally, the proceedings are held in camera in the interest of State security. In such a case the detaining Power shall advise the Protecting Power accordingly.

3. Any person who has taken part in hostilities, who is not entitled to prisoner-of-war status and who does not benefit from more favourable treatment in accordance with the Fourth Convention shall have the right at all times to the protection of Article 75 of this Protocol. In occupied territory, any such person, unless he is held as a spy, shall also be entitled, notwithstanding Article 5 of the Fourth Convention, to his rights of communication under that Convention.

W. Hays Parks, Special Forces’ Wear of Non-Standard Uniforms, 4 Chicago Journal of International Law 493 (2003)
Issue

· Soldiers in Afghanistan allegedly wore civilian clothing over DCU for 2 reasons a) ability to perform humanitarian assistance operations; 2) safety of Civil Affairs personnel (force protection).  A strong desire existed at US Central Command headquarters to present a non-confrontational face, as well as a belief that NGOs were reluctant to be seen working with uniformed soldiers.  Also, in some areas local governors would not talk to uniformed Civil Affairs personnel.   
· Critics argue that in accordance with the Geneva Conventions, a) US soldiers were required to wear uniforms; b) failure to wear uniforms was a war crime; and c) Soldiers had to wear uniforms and treat captured Al Qaeda and Taliban as enemy prisoners of war in the hope of reciprocity should any soldiers fall into enemy hands.  A closer examination of a) and b) reveals that they are legally incorrect and c) is highly speculative. 

Conclusion: State practice provides several points for fine-tuning a general principle:

· First, treacherous killing involves more than wearing or fighting in civilian clothing. Colonel Lawrence wore indigenous attire while leading the Arab uprising against the Ottoman Empire in the Hejaz Province of Arabia (Syria) in 1916. Fighting in large, armed groups against the Turkish Army, his actions parallel those of Coalition Special Forces aligned with Northern Alliance and Southern Alliance forces in Afghanistan, suggesting a nuance to the law of war principle of distinction: an armed military group recognizable at a distance and readily identifiable to the enemy by its size and other characteristics, even when wearing indigenous attire with or without distinctive devices, is acting lawfully.
· Second, non-standard uniforms or indigenous attire may be adopted for practical rather than perfidious reasons. The British/Commonwealth Long Range Desert Group, operating behind enemy lines in North Africa from 1940-1943, adopted the kaffiyeh and agal as a standard part of their uniform for utilitarian purposes, for example. The LRDG wore native sheep or goatskin coats to ward off the nighttime desert cold, as did British and US Special Forces operating behind Iraqi lines in the 1991 Coalition effort to liberate Kuwait.  Wear of the latter by the LRDG served partially as a ruse against casual observation, such as by enemy aircraft. However, their identity clearly was recognizable at a distance by enemy ground forces.

· Third, law of war compliance with something as simple as wearing a distinctive device may not be practical where the enemy is known to punish rather than reward compliance. For example, immediately prior to D-Day (June 6, 1944), British air-delivered supplies included armbands for partisan and supporting Special Forces' use once Allied conventional forces returned to the continent.  However, distinctive emblem wear was viewed with skepticism in  light of Hitler's Commando Order denying quarter to any partisans or Special Operations Forces.

· Fourth, perfidy requires mens rea, that is, the donning of civilian attire with the clear intent to deceive. A group of alert, fit young men, heavily and openly armed, surrounding an individual in military uniform, and themselves surrounded by host nation military personnel in uniform, clearly are a personal protection detail, and are not attempting to mask their status nor gain an advantage over some unsuspecting enemy soldier.

· The law of war regards a uniform as the principal way in which conventional military forces distinguish themselves from the civilian population in international armed conflict. State practice (including US practice), treaty negotiation history, and the views of recognized law of war experts reveal (a) that the law of war obligation is one of distinction that otherwise has eluded precise statement in all circumstances; (b) there is no agreed definition of uniform; (c) the uniform "requirement" is less stringent with respect to Special Forces working with indigenous forces or executing a mission of strategic importance; and (d) a law of war violation occurs only where an act is perfidious, that is, done with an intent to deceive, and the act is the proximate cause of the killing, wounding, or capture of the enemy. My review of state practice found no  enforcement by a government against its own personnel.  Enemy combatants captured in flagrante delicto were prosecuted as spies rather than for law of war violations, with the exception of Ex parte Quirin and the unsuccessful post-World War II US prosecution of SS-Obersturmbannfuhrer Otto Skorzeny.

· In international armed conflict, the wearing of standard uniforms by conventional military forces, including special operations forces, is the normal and expected standard. Wearing civilian attire or a non-standard uniform is an exception that should be exercised only in extreme cases determined by competent authority.

· In international armed conflict military necessity for wearing non-standard uniforms or civilian clothing has been regarded by governments as extremely restricted. It has been limited to intelligence collection or Special Forces operations in denied areas. No valid military necessity exists for conventional military forces, whether combat (combat arms, such as infantry, armor, or artillery), combat support (such as Civil Affairs), or combat service support personnel to wear non-standard uniforms or civilian attire in international armed conflict.

· The codified law of war for international armed conflict does not prohibit the wearing of a non-standard uniform. It does not prohibit the wearing of civilian clothing so long as military personnel distinguish themselves from the civilian population, and provided there is legitimate military necessity for wearing something other than standard uniform. The generally recognized manner of distinction when wearing something other than standard uniform is through a distinctive device, such as a hat, scarf, or armband, recognizable at a distance.

· Violation of the law of war (perfidy) occurs when a soldier wears civilian clothing--not a non-standard uniform--with intent to deceive, and the deception is the proximate cause of the killing, wounding, or capture of the enemy. Perfidy does not exist when a soldier in civilian attire or non-standard uniform remains identifiable as a combatant, and there is no intent to deceive.

· The law of war principle of distinction cannot be taken lightly. The standard military field uniform should be worn absent compelling military necessity for wear of a non-standard uniform or civilian clothing. Military convenience should not be mistaken for military necessity. That military personnel may be at greater risk in wearing a uniform is not in and of itself sufficient basis to justify wearing civilian clothing. "Force protection" is not a legitimate basis for wearing a non-standard uniform or civilian attire. Risk is an inherent part of military missions, and does not constitute military necessity for wear of civilian attire. But the law of war requirement to wear a complete, "standard" uniform is not as absolute as some recently suggested.

Summary

· The law of war requires military units and personnel to distinguish themselves from the civilian population in international armed conflict.
   Article 4(A)2 of the Geneva Convention III sets forth standards all combatants are expected to satisfy.  However, military personnel may distinguish themselves from the civilian population in other ways, such as physical separation.  
· The presumption should be that all US armed forces operate in standard uniforms during military operations in international armed conflict.  When authorized, the requirements of Geneva III may be satisfied by other than complete standard military uniform.  For example, a visible part of the standard military univofrm, or a fixed, distinctive sign will satisfy the requirements provided that the forces are recognizable as combatants with unenhanced vision at a distance.  
· The War on Terror does not offer a carte blanche for military personnel to wear something other than a standard uniform. The wearing of a partial uniform or non-standard uniform should be reserved for exceptional circumstances when required by military necessity.  Force protection does not constitute military necessity.  Authority should be regarded as extremely limited, mission and unit specific, and decided by a senior commander or higher.  
· Captured US military personnel (other than escaping prisoners of war) wearing civilian apparel without a fixed distinctive sign and without visible weapons may be considered spies by their captor.  The captor may try them for domestic law violations (for example, spying).  Unless they otherwise commit an independent law of war violation (for example, perfidy) history indicates that the acts will not be regarded as violation of the law of war.
International Committee of the Red Cross, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts (2007) 

Two questions:

1. The status, rights and obligations of the employees of Private Military Companies / Private Security Companies?

2. The obligation of States to respect and ensure respect for IHL in connection with the activities of PMCs / PSCs?

· Status, rights and obligations of the employees of PMCs / PSCs PMCs / PSCs are private companies. While IHL is binding on non-State actors, this is only the case insofar as they are parties to an armed conflict (namely, organized armed groups).
· First of all, they can be members of the armed forces in the sense of Article 4(A)(1) and (3) of the Third Geneva Convention if they are incorporated into those forces, as has been the case in a number of instances.  Far more frequently, however, States resort to PMCs / PSCs because they are downsizing their own armed forces. Thus, there are likely to be few instances where PMCs / PSCs form part of the armed forces. 

· Secondly, employees of PMCs / PSCs can be militias or other volunteer corps belonging to a State party to an armed conflict within the meaning of Article 4(A)(2) of the Third Geneva Convention.  This is the case if, in a situation of international armed conflict, they constitute a group "belonging to" a party to the conflict and fulfill the four criteria defining that group: to be under responsible command, to have a fixed distinctive sign, to carry arms openly and to obey the laws and customs of war.

· Thirdly, a number of employees of PMCs / PSCs are likely to fall into the category of civilians accompanying the armed forces within the meaning of Article 4(A)(4) of the Third Geneva Convention – one of the examples explicitly mentioned in that article are civilian members of military aircraft crews or supply contractors. It is important to stress that civilians accompanying the armed forces remain civilians. While they are entitled to prisoner-of-war status in an international armed conflict, they are not, as civilians, entitled to directly participate in hostilities and can arguably be prosecuted under domestic law for doing so.

· However, not all contractors will fall into the category of civilians accompanying the armed forces. In order for a person to qualify as such, there must be a real link, namely he or she must provide a service to the armed forces, not merely to the State.

· SUMMARY: In fact, given the limitations on all the above categories, the majority of PMC / PSC employees will fall into the category of civilians. As such, they benefit from the protection afforded to civilians under IHL.  In international armed conflicts, they are covered by the Fourth Geneva Convention (as long as they fulfil the nationality criteria set out in Article 4), Additional Protocol I and customary law. In non-international armed conflicts, they come under common Article 3, Additional Protocol II and customary law. If they participate directly in hostilities, however, they lose the protection from attack afforded to them as civilians in both types of conflict.
· Afghanistan example
· Hays Parks on legality of uniforms/ civilian clothing: When US forces invaded Afghanistan, they applied the laws of international armed conflict, although they were fighting a non-recognized regime (Taliban). 
· Advantages of this approach: to illicit reciprocity from enemy forces (even though the Taliban were NOT legally entitled to POW status).  
· Why would the military try to limit civilian casualties or methods of warfare independently? 
· Reduce incentive to join insurgents
· Public relations: current armies regularly engage in PR. 
· But are militaries BOUND by such commitments? Is compliance truly their CHOICE?  Militaries may try to stultify the development of international customary law by making declarations to the effect that their policies are voluntary.   

· Nevertheless, such policies ultimately becomes a building block in the protection of civilians/ limitation of harm to civilians in the context of international humanitarian law.  Each incident of state practice serves as a precedent in international law.  
· The order to strike two military tankers would only violate laws of war if the conflict were considered international.  In internal armed conflicts, there is no obligation to prevent excessive harm to civilians.

· Granted, the ICRC’s report suggests that various armies accept the prohibition on excessive harm EVEN in internal armed conflicts.   The fact that many governments criticized Germany’s strike in Afghanistan also indicates that they regard the obligation to prevent excessive harm to civilians to be MANDATORY even though the conflict may not be international.  

· The questions are always: what kind of conflict is it? What obligations are legally binding and why? 

· Internal = international armed conflict (There situations where internal armed conflicts will be treated as international armed conflict)

· Additional Protocol I: liberation movements in exercise of self determination are considered to be international conflicts covered by the Additional Protocol I.  

· This is one reason why the US didn’t sign on to the Additional Protocol.

· Could the Taliban argue that theirs is a fight of national liberation against enemy occupation? 

· This provision arguably does NOT reflect customary international law. 

· Proxy forces

· Tadic case: paramilitary forces operated in Bosnia, committed war crimes, etc. Question: are these forces subject to the prohibitions stipulated in the Geneva Conventions (grave breaches regime)?  Under the Geneva Conventions, only “grave breaches” constitute war crimes.  

· Tadic was indicted for grave breaches of the Geneva Conventions.  Question: Did Geneva Conventions apply at all? Tadic was NOT a member of the Serbian army; rather, he was engaged in internal fighting.  ANSWER of the court: there are internal armed conflict that are ACTULLY international.  Look at the fighting forces – was any party acting on behalf of, or as a proxy for, a foreign government?  

· TEST for whether a military force is acting as a “long arm” of a foreign government:
· “OVERALL CONTROL” of activities (no need to order each and every operation)

· Distinction between test for individuals and armed groups

· Individuals: EFFECTIVE CONTROL, foreign government ordered EVERY action

·  Armed groups: OVERALL CONTROL, command structure allows governments to control activities without actually ordering every action

· Court raised level of commitment for armed groups and offered GREATER protection to civilians. Governments cannot act through proxy paramilitaries.

· At the same time that the ICTY lowered standard to OVERALL CONTROL, the ICJ repeated the Nicaragua test of EFFECTIVE CONTROL. While not directly criticizing the ICTY, it asks only: to what extent was a government responsible for the actions of the paramilitaries? 

· As more and more wars become transnational, governments will have to accept that the applicable law is from international armed conflict. From the protection of civilian perspective, the assumption in internal armed conflict, the national government will protect its own people.  When the government operates beyond its boundary, this assumption no longer holds.  This is what motivated Tadic to lower the standard for control.  

· Why is the ICJ so protective of states’ interests, whereas the ICTY has strengthened level of civilian protection?

· ICJ views itself as at the apex of international law and doesn’t like lower courts to question its legal decisions.  

· ICJ doesn’t have sufficient clout to limit state power. 

Privileged combatancy – International armed conflict

· When does law assign to combatants immunity from criminal prosecution?  What are the requirements to achieve POW status?

· Combatants must distinguish themselves from the population in order to become privileged.

· NOTE: It is not a DUTY to distinguish yourself, but if you do not distinguish yourself and participate in combat, then you will be subject to criminal prosecution if caught and captured.  Combatants usually DO distinguish themselves in order to gain the protection that the law provides for POWs.  

· Question: When is not distinguishing yourself an act of PERFIDY or treacherous killing?
· Who are privileged combatants? 
· Third Geneva Convention Article 4 distinguishes between members of armed forces and other militias/ volunteer corps.  Article 4(2) requirements for POW status:

· Commanded by a person responsible for his subordinates; 

· Fixed distinguished signs;

· Carry arms openly;

· Obey international humanitarian law.;

· Members of armed forced who profess allegiance to a government or an authority not recognized by the Detaining Power;

· Belonging to enemy;

· Citizenship 

· 1949: Additional Protocol I

· Fighters of national liberation movements may also be regarded as privileged combatants!  The Additional Protocol I significantly reduced the requirements for POW status.

· Ultimately, the main requirement is to carry arms openly and distinguish themselves from civilians while actively engaged in combat.  

· This is why so many countries refused to ratify the Protocol; it took 20 years for the UK to ratify it. 

· The only exception to the 7 conditions of the Geneva Conventions is called “levee en masse”: when civilians in non-occupied territory RESIST invasion spontaneously.  (The unresolved issue was whether civilians in occupied territory had such a privilege as well.)

· War on terrorism / POW status?

· Can POW’s be detained indefinitely? 

· According to what procedures and what courts should POWs be tried?

5. Case study: The law applicable to the “War on Terror”

IV Geneva Convention (1949), Article 5
Art. 5  Where in the territory of a Party to the conflict
, the latter is satisfied that an individual protected person is definitely suspected of or engaged in activities hostile to the security of the State, such individual person shall not be entitled to claim such rights and privileges under the present Convention as would, if exercised in the favour of such individual person, be prejudicial to the security of such State.

Where in occupied territory an individual protected person is detained as a spy or saboteur, or as a person under definite suspicion of activity hostile to the security of the Occupying Power, such person shall, in those cases where absolute military security so requires, be regarded as having forfeited rights of communication under the present Convention.

In each case, such persons shall nevertheless be treated with humanity and, in case of trial, shall not be deprived of the rights of fair and regular trial prescribed by the present Convention. They shall also be granted the full rights and privileges of a protected person under the present Convention at the earliest date consistent with the security of the State or Occupying Power, as the case may be.
George H. Aldrich, The Taliban, Al Qaeda and the Determination of Illegal Combatants

President Bush announced on February 7, 2002 that:

(1) the 1949 Geneva Convention on the treatment of prisoners of war, to which both Afghanistan and the United States are parties, applies to the armed conflict in Afghanistan between the Taliban and the United States;

(2) that Convention does not apply to the armed conflict in Afghanistan and elsewhere between Al Qaeda and the United States;

(3) neither captured Taliban personnel nor captured Qaeda personnel are entitled to be prisoners of war (POWs) under that Convention; and

(4) nevertheless, all captured Taliban and Qaeda personnel are to be treated humanely, consistently with the general principles of the Convention, and delegates of the International Committee of the Red Cross may privately visit each detainee.

· First, while the White House focused on qualification for POW status and treatment under the Geneva Convention, an equally important, issue is whether the captives had been legal or illegal combatants. In other words, were they persons who had a legal right to take part in hostilities, or, to the contrary, were they persons who could be prosecuted and punished for murder and other crimes under national law simply for their participation in an armed conflict?  
· Legal combatants are entitled upon capture to the status of prisoners of war. Illegal combatants are not so entitled. 

· The decision to consider that two separate armed conflicts are being waged is correct. 
· The first, the conflict with Al Qaeda, is not limited to the territory of Afghanistan. Al Qaeda is evidently a clandestine organization consisting of elements in many countries and apparently composed of people of various nationalities; it is dedicated to advancing certain political and religious objectives by means of terrorist acts directed against the United States and other, largely Western, nations. As such, Al Qaeda does not in any respect resemble a state, is not a subject of international law, and lacks international legal personality.
· Analytically, the armed attack against the Taliban in Afghanistan is a separate armed attack that was rendered necessary because the Taliban, as the effective government of Afghanistan, refused all requests to expel Al Qaeda and instead gave it sanctuary. While the United States, like almost all other countries, refused to extend diplomatic recognition to the Taliban, both Afghanistan and the United States are parties to the Geneva Conventions of 1949, and the armed attacks by the United States and other nations against the armed forces of the Taliban in Afghanistan clearly constitute an international armed conflict to which those Conventions, as well as customary international humanitarian law, apply.

· Once the Qaeda personnel are identified, they would clearly not be entitled to POW status. 
· As persons who were combatants in hostilities and are not entitled to POW status, they are entitled, under customary international law, to humane treatment of the same nature as that prescribed by Article 3 common to the four Geneva Conventions of 1949 and, in more detail, by Article 75 of Additional Protocol I to those Conventions of 1977; but they may be lawfully prosecuted and punished under national laws for taking part in the hostilities and for any other crimes, such as murder and assault, that they may have committed. They were illegal combatants, or, as the late Professor and Judge Richard Baxter once described such persons, they were "unprivileged belligerents," that is, belligerent persons who lack the privilege enjoyed by the armed forces of a state to engage in warfare with immunity from any liability under national or international law, except as prescribed by the international laws of war. This vulnerability to prosecution for simply taking part in an armed conflict and for injuries that may have been caused in that connection is the sanction prescribed by the law to deter illegal combatants.
· Turning to the Taliban, I find it quite difficult to understand the reasons for President Bush's decision that all Taliban soldiers lack entitlement to POW status.

· Bush’s justification:
· Under Article 4 of the Geneva Convention, . . . Taliban detainees are not entitled to POW status. To qualify as POWs under Article 4, al Qaeda and Taliban detainees would have to have satisfied four conditions: They would have to be part of a military hierarchy; they would have to have worn uniforms or other distinctive signs visible at a distance; they would have to have carried arms openly; and they would have to have conducted their military operations in accordance with the laws and customs of war.

· The Taliban have not effectively distinguished themselves from the civilian population of Afghanistan. Moreover, they have not conducted their operations in accordance with the laws and customs of war. Instead, they have knowingly adopted and provided support to the unlawful terrorist objectives of the al Qaeda.

· 1 counter argument: Clearly, Bush was summarizing the provisions of paragraph A(2) of that article, a paragraph that deals only with members of militias or other volunteer corps that are not part of the armed forces of a party to the armed conflict.  The first provision of Article 4 provides as follows:

· A. Prisoners of war, in the sense of the present Convention, are persons belonging to one of the following categories, who have fallen into the power of the enemy: (1) Members of the armed forces of a Party to the conflict as well as members of militias or volunteer corps forming part of such armed forces. 

· It is only with respect to the second category of POWs that we come to the four conditions referred to by the press secretary as justifying the president's decision, and that category relates solely to militias and volunteer corps that do not form part of the armed forces of a party to the conflict. Are the Taliban soldiers not members of the armed forces of a party to the conflict? Certainly, the protections of the Convention would be eroded if it were accepted that the armed forces of a government in effective control of a state's territory need not be accorded those protections by another state that declines to recognize that government's legitimacy.

· Counter argument 2: In view of the reasons given by the press secretary, it seems most likely that the United States is relying upon a different argument, i.e., that the conditions specified for POW status by Article 4A(2) for militias and volunteer corps that are not part of the armed forces somehow apply to all armed forces of a state, and that two of those four categories--wearing uniforms or other distinctive signs visible at a distance and conducting their operations in accordance with the laws and customs of war--are not complied with by the armed forces of the Taliban. 
· Whether the four conditions applicable under Article 4 A(2) to members of militias and other volunteer corps that are not part of the armed forces of a state are also inherent requirements of any of a state's armed forces is a debatable question. While contrary to textual logic, that assertion has occasionally been made.  Certainly, I would not deny that, to qualify for POW status under the Convention, all armed forces must belong to the state in the sense of being subject to a command responsible to that state for that group's conduct and for its compliance with the rules of international law applicable in international armed conflict. On the other hand, each state is normally free to determine the nature of the clothing to be worn by its armed forces. While I certainly do not know whether or not some or all of the members of the Taliban's armed forces were distinguishable from civilians, either by wearing black turbans or by some other visible sign, it seems insufficient for the United States merely to assert an absence of distinction without adducing evidence, and it appears most unlikely in any event that all units of the Taliban's armed forces were indistinguishable from civilians.

· With respect to the requirement that armed forces conduct their operations in compliance with the applicable laws of war, I note that the only allegation by the press secretary is that the Taliban "have knowingly adopted and provided support to the unlawful terrorist objectives of the al Qaeda." Providing sanctuary to Al Qaeda and sympathizing with it are wrongs, but they are not the same as failing to conduct their own military operations in accordance with the laws of war. A nation that assists an aggressor thereby commits a wrong, but its armed forces should not, as a consequence, lose their entitlement, if captured, to POW status. Moreover, asserted noncompliance with this fourth requirement is a dangerous argument to make in defense of denial of POW status, because it can so easily be abused, as it was by North Korea and North Vietnam, to deny POW treatment to all members of a state's armed forces on the ground that their state was an aggressor or that some of the members of its armed forces allegedly committed war crimes. Even in a conflict where substantial war crimes were committed by a state's armed forces, this argument would be a bad idea. Those who commit war crimes should be punished, but their crimes should not be used as an excuse to deprive others of the protections due POWs.

· Moreover, can the US legitimately preclude any contest to no POW status by an individual prisoner?

· Article 5 of the Convention states the following cautionary rule: “Should any doubt arise as to whether persons, having committed a belligerent act and having fallen into the hands of the enemy, belong to any of the categories enumerated in Article 4, such persons shall enjoy the protection of the present Convention until such time as their status has been determined by a competent tribunal.”

· Given that provision and the fact that the president is not a tribunal and cannot substitute for a tribunal under Article 5, either the United States must maintain that no doubt could arise with respect to any Taliban prisoner, or it must preserve the option of a determination by a tribunal in the event that any doubt does arise concerning a group or an individual prisoner.

· In my view, international humanitarian law provides all too few opportunities for individuals to challenge state action, 27 but one of those few is the right of access to a tribunal granted by Article 5. It would be regrettable if in practice this right proves to have been effectively negated for Taliban prisoners. 

· Also relevant to prisoners facing criminal prosecution is paragraph 2 of Article 45 of Protocol I, which establishes a separate right of any person who has fallen into the power of an adverse party that intends to try him for an offense arising out of the hostilities to have his entitlement to POW status determined by a judicial tribunal.  When that text was negotiated, the United States government was painfully aware of the experiences in Korea and Vietnam, where many American military personnel were mistreated by their captors and denied POW status by mere allegations that they were all criminals. Time evidently dulls memory.
· In conclusion, I should stress that the legal difficulties I have indicated with the actions taken by the United States concerning prisoners captured in Afghanistan pertain only to persons who served in the armed forces of the Taliban, not to those who were members of the Qaeda terrorist group. The latter are, in my view, international outlaws and as such are entitled to humanitarian treatment, but nothing more. This conclusion flows from the fact that there are two armed conflicts involved in Afghanistan--one with the Taliban, to which the Geneva Conventions and, for parties to it, Protocol I apply, and another with Al Qaeda, to which those treaties do not apply. Al Qaeda and its personnel do not belong to any party to the Geneva Conventions, and Al Qaeda is not itself capable of being a party to a conflict to which those Conventions and Protocol I apply. Members of Al Qaeda are not entitled to be combatants under international law and are subject to trial and punishment under national laws for their crimes.

U.S. Supreme Court, Hamdan v. Rumsfeld (2006) 
Facts: Hamdan, Osama bin Laden's former chauffeur, was captured in Afghanistan and was tried by a military commission. 
Question: Was the military commission established to try Hamdan and others for alleged war crimes in the War on Terror authorized by the Congress or the inherent powers of the President? 

Decision: NO.  Neither an act of Congress nor the inherent powers of the Executive laid out in the Constitution expressly authorized the sort of military commission at issue in this case.    The structure and procedures of the military commission convened to try Hamdan violated BOTH the UCMJ and the Geneva Conventions.
· Authorized by Congress?  No.
· UCMJ limits scope of AUMF: Commander-in-Chief power does not grant the president lawmaking capacity, only to conduct the military campaign.  Constitution says that Congress determines how enemies are tried and punished. Court can’t presume that Congress wanted to undermine UCMJ. 

· UCMJ Art. 36: No procedural rule the President adopts may be “contrary to or inconsistent with” criminal procedures insofar as HE finds practicable.  Second, the rules adopted must be “uniform insofar AS practicable.” That is, the rules applied to military commission must be the same as those applied to courts-martial unless such uniformity proves impracticable. 

· Geneva Conventions: The UCMJ also requires that military commissions comport with the laws of war, which include the Geneva Conventions.  Art. 3 of the Geneva Conventions, in turn, requires that people like Hamdan be tried by “regularly constituted courts affording all the judicial guarantees recognizes as indispensable by civilized peoples.” Hamdan also argued that Article 5 of the Third Geneva Convention required that if there be “any doubt” whether he was entitled to POW protections, he must be afforded those protections until his status was determined by a “competent tribunal”.  

· Non-international armed conflict.  Controversy ensued because Common Art. 3 applies only to “non-international” conflicts.  Government asserted that the conflict with al Qaeda, being of “international scope”, did not qualify as a “conflict not of an international character”.  Majority concluded that by non-international, Geneva Conventions meant a conflict between STATES.  “The term ‘conflict not of an international character’ is used here in contradistinction to a conflict between nations.  Common Article 3 affords some minimal protection, falling short of full protection under the Conventions, to individuals associated with either a signatory nor even a non-signatory Power who are involved in a conflict in the territory of a signatory.  The latter kind of conflict is distinguishable from the conflict described in Common Article 2 because it does not involve a clash between nations.  Common Article 3 serves as a “minimum yardstick of protection in all conflicts, not just internal armed conflicts”.  

· Additional Protocol I Art. 75
· The procedures adopted to try Hamdan deviated from those governing courts-martial in ways not justified by any evidence practical need.  These principles, articulated in Art. 75 and indisputably part of the customary international law, that an accused must, absent disruptive conduct or consent, be present for his trial and must be privy to the evidence against him.  That the Government has a compelling interest in denying Hamdan access to certain sensitive information is not doubted.  But as least absent express statutory provision to the contrary, information used to convict a person of a crime must be disclosed to him.

· NO objection to government’s power to detain Hamdan for duration of active hostilities in order to prevent harm.

· Application of UCMJ art. 36 + Geneva Conventions test: Trial was illegal.  

· Inadequate procedures: Hamdan’s trial by military commission denied him access to evidence and excluded him from proceedings, evidence is permitted that “would have probative value to a reasonable person”, and there is limited review. Under this test, not only was testimonial hearsay and evidence obtained through coercion fully admissible, but neither live testimony nor witnesses’ written statements needed to be sworn.  Hamdan could have been convicted based on evidence that he had not seen or heard, and the evidence admitted against him didn’t need to comply with the admissibility or relevance rules typically applicable in criminal trials and court-martial proceedings. 

· NOT justified by military necessity: The “’practicability’ determination the President made was insufficient to justify variances from the procedures governing courts-martial.
· Nothing in the record before us demonstrates that it would be impracticable to apply court-martial rules in this case. There is no suggestion of any logistical difficulty in securing properly sworn and authenticated evidence or in applying the usual principles of relevance and admissibility.  Assuming that the reasons articulated in the President’s determination ought to be considered in evaluating the impracticability of applying court-martial rules, the only reason offered in support of that determination is the danger posed by international terrorism.  Without for one moment underestimating that danger, it is not evidence to us why it should require any variance from the rules that govern courts-martial.
· Crime charged (conspiracy) not recognized by laws of war: Hamdan was not appropriately tried by military commission b/c he was charged w/ conspiracy which is not recognized by laws of war. 

US Supreme Court, Boumediene v. Bush (2008)
Petitioner’s case: CSRTs violate due process standards
· Petitioners identify what they see as myriad deficiencies in the CSRTs. The most relevant for our purposes are the constraints upon the detainee’s ability to rebut the factual basis for the Government’s assertion that he is an enemy combatant. At the CSRT stage the detainee has limited means to find or present evidence to challenge the Government’s case against him. He does not have the assistance of counsel and may not be aware of the most critical allegations that the Government relied upon to order his detention. The detainee can confront witnesses that testify during the CSRT proceedings. But given that there are in effect no limits on the admission of hearsay evidence—the only requirement is that the tribunal deem the evidence “relevant and helpful,” – the detainee’s opportunity to question witnesses is likely to be more theoretical than real. 

Decision: in any “closed and accusatorial proceeding”, huge risk of FACTUAL  errors
· Although we make no judgment as to whether the CSRTs, as currently constituted, satisfy due process standards, we agree with petitioners that, even when all the parties involved in this process act with diligence and in good faith, there is considerable risk of error in the tribunal’s findings of fact. This is a risk inherent in any process that, in the words of the former Chief Judge of the Court of Appeals, is “closed and accusatorial.” And given that the consequence of error may be detention of persons for the duration of hostilities that may last a generation or more, this is a risk too significant to ignore.

· For the writ of habeas corpus, or its substitute, to function as an effective and proper remedy in this context, the court that conducts the habeas proceeding must have the means to correct errors that occurred during the CSRT proceedings. This includes some authority to assess the sufficiency of the Government’s evidence against the detainee. It also must have the authority to admit and consider relevant exculpatory evidence that was not introduced during the earlier proceeding. Federal habeas petitioners long have had the means to supplement the record on review, even in the post conviction habeas setting. Here that opportunity is constitutionally required.

· Holding: When the judicial power to issue habeas corpus properly is invoked the judicial officer must have adequate authority to make a determination in light of the relevant law and facts and to formulate and issue appropriate orders for relief, including, if necessary, an order directing the prisoner’s release.

Israel Supreme Court, A and B v. The State of Israel (2008)
Facts: Two inhabitants of the Gaza Strip were placed under administrative detention under the Internment of Unlawful Combatants Law because they were found to be associated with Hezbollah and had participated in combat activities against Israel.  4 separate reviews of their detention held that the appellants were closely associated with Hezbollah and were likely to act as “impetus” for terror attacks upon release. 

· Appellants’ case: Among other claims, the appellants argued that the Internment of Unlawful Combatants Law is inconsistent with the rules of international humanitarian law that it purports to realize. Also, they claimed that the end of Israel’s military rule in the Gaza Strip prevented it, under the laws of war, from detaining them. 
· Government’s case: Israel argue that the Internment of Unlawful Combatants Law was fully consistent with the norms set out in international law with regard to the detention of “unlawful combatants”.  
Decision

· Definition of unlawful combatant: The definition of unlawful combatant in the LAW contains two prongs: 1) a “person who took part in hostilities against Israel, whether directly or indirectly; OR 2) a person who is a “member of a force carrying out hostilities against Israel”, when the person concerned does not satisfy the conditions granting POW status under IHL.  It is not sufficient for a person to have made a remote, negligible or marginal contribution to the hostilities against Israel, whether directly or indirectly, in a manner that can indicate his threat.  Similarly, a tenuous connection with a terrorist organization is insufficient to be included within the cycle of hostilities.
· Gaza Strip NOT under Israeli occupation.  Since the end of Israeli military rule in the Gaza Strip in September 2005, Israel has no permanent physical presence in the Gaza Strip, and it also has not real possibility of carrying out the duties required of an occupying power under international law, including the main duty of maintaining public order and security.  Any attempt to impose the authority of Israel on the Gaza Strip is likely to involve complex and prolonged military operations.  In such circumstances, where Israel has no real ability to control what happens in the Gaza Strip in an effective manner, the Gaza Strip should not be regarded as a territory that is subject to a belligerent occupation from the viewpoint of international law, even though because of the unique situation that prevails there, Israel has certain duties to the inhabitants of the Gaza strip.  (Same view as Congo/Uganda, where the importance of a physical presence of military forces was emphasized for the existence of a state of occupation)

ARGUMENT 1: Appellants argue that this is an improper detention without any time limit, which disproportionately violates the constitutional right to personal liberty. In reply, the state argues that the length of the detention is not ‘unlimited,’ but depends on the duration of the hostilities being carried out against the security of the State of Israel by the force to which the detainee belongs. 
· Law is justified because international law permits attacking an unlawful combatant during the period of time when he is taking direct part in the hostilities.  By contrast, the Internment of Unlawful Combatants Law addresses the measure of internment.  For the purposes of detention under the law, it is not necessary that the unlawful combatant will take a DIRECT part in the hostilities, nor is it essential that his detention will take place during the period of time when he is taking part in hostilities; all that is required is that the conditions of the definition of unlawful combatant in the law are proved.  This statutory definition of unlawful combatant DOES NOT CONFLICT with IHL since the 4th Geneva Convention also permits the detention of a protected civilian who endangers the security of the detaining state.  
· The 4th Convention places various restrictions on unlawful combatants and allows their detention when they threaten the security of a state.  
Article 27 of Geneva IV recognizes that “Parties to the conflict may take such measures of control and security in regard to protected persons as may be necessary as a result of war.”

· With regard to the TYPES of control measures that are required for protecting state security, article 42 enshrines the rule that a civilian should not be interned unless absolutely necessary for the security of the detaining power.  Article 43 goes on to oblige the detaining power to approve the continuing need for internment at least twice a year.  Article 78 of the convention concerns the internment of protected civilians that are inhabitants of a territory that is held by an occupying power, and it provides that it is possible to employ various security measures against them for security reasons, including assigned residence and internment.

· Did appellants threaten security of Israel? YES.  The administrative detention mechanism provided by the Internment of Unlawful Combatants Law was meant to protect Israeli security by removing from the cycle of hostilities anyone who was a member of a terrorist organization or who took part in the organization’s operations against Israel.   

· ARGUMENT 2: Appellants argued that the frequency of review once every six months disproportionately violated their right to personal liberty.  But bi-annual review is consistent with the requirements of IHL.  Art. 43 of the Fourth Geneva Convention provides that: 
· “Any protected person who has been interned or placed in assigned residence shall be entitled to have such action reconsidered as soon as possible by an appropriate court or administrative board designated by the Detaining Power for that purpose.  If the internment or placing in assigned residence is maintained, the court or administrative board shall periodically, and at least twice yearly, give consideration to his or her case, with a view to the favorable amendment of the initial decision, if circumstances permit.”

· Section 132 of Fourth Geneva Contention provides the general principle that the date for the release of detainees is when the ground of detention that originally led to their detention no longer exist.    

· ARGUMENT 3: Appellants argue that this is an improper detention without any time limit, which disproportionately violates the constitutional right to personal liberty. In reply, the state argues that the length of the detention is not ‘unlimited,’ but depends on the duration of the hostilities being carried out against the security of the State of Israel by the force to which the detainee belongs. 

· The law: Under the Internment of Unlawful Combatants Law, a detention order under the law need not include a defined date for the end of the detention. The law itself does not provide a maximum period of time for the detention imposed thereunder, apart from the determination that the detention should not continue after the hostilities of the force to which the detainee belongs against the State of Israel ‘have ended’.
· The possibility of indefinite detention in the context of the war on terror IS IN FACT PROBLEMATIC. It should immediately be said that making a detention order that does not include a specific time limit for its termination does indeed raise a significant difficulty, especially in the circumstances that we are addressing, where the ‘hostilities’ of the various terrorist organizations, including the Hezbollah organization which is relevant to the appellants’ cases, have continued for many years, and naturally it is impossible to know when they will end. In this reality, detainees under the Internment of Unlawful Combatants Law may remain in detention for prolonged periods of time. 
· Notwithstanding, the purpose of the law and the special circumstances in which it was intended to apply, lead to the conclusion that the fundamental arrangement that allows detention orders to be made without a defined date for their termination does not depart from the margin of proportionality, especially in view of the judicial review arrangements that are provided in the law. 
· The purpose of the Internment of Unlawful Combatants Law is to prevent ‘unlawful combatants’ from returning to the cycle of hostilities, as long as the hostilities are continuing and threatening the security of the citizens and residents of the State of Israel. 

· Third Geneva Convention allows prisoners of war to be interned until the hostilities have ended, in order to prevent them returning to the cycle of hostilities as long as the fighting continues. Even where we are concerned with civilians who are detained during an armed conflict, international humanitarian law provides that the rule is that they should be released from detention immediately after the specific ground for the detention has elapsed and no later than the date when the hostilities end. 

· In Hamdi, the United States Supreme Court held that the detention of members of forces hostile to the United States and operating against it in Afghanistan until the end of the specific dispute that led to their arrest is consistent with basic and fundamental principles of the laws of war). 

ICRC Challenges of Contemporary Armed Conflicts (2007) ACCURATE STATEMENT OF THE LAW!
International v. non international conflicts

· No “global war”, analyze each situation of violence on a case by case basis: The ICRC does not share the view that a global war is being waged and it takes a case-by-case approach to the legal qualification of situations of violence that are colloquially referred to as part of the "war on terror."  Simply put, where violence reaches the threshold of armed conflict, whether international or non-international, IHL is applicable. Where it does not, other bodies of law come into play.

· US-Taliban war = international armed conflict: Under the 1949 Geneva Conventions, international armed conflicts are those fought between States. Thus, the 2001 war between the US-led coalition and the Taliban regime in Afghanistan (waged as part of the "war on terror") is an example of an international armed conflict.

· No int’l armed conflict between states and non-state groups: IHL does not envisage an international armed conflict between States and non-State armed groups for the simple reason that States have never been willing to accord armed groups the privileges enjoyed by members of regular armies.  To say that a global international war is being waged against groups such as Al-Qaeda would mean that, under the law of war, their followers should be considered to have the same rights and obligations as members of regular armed forces.

· War in Afghanistan is non-international: The so-called "war on terror" can also take the form of a non-international armed conflict, such as the one currently being waged in Afghanistan between the Afghan government, supported by a coalition of States and different armed groups, namely, remnants of the Taliban and Al-Qaeda. This conflict is non-international, albeit with an international component in the form of a foreign military presence on one of the sides, because it is being waged with the consent and support of the respective domestic authorities and does not involve two opposed States. The ongoing hostilities in Afghanistan are thus governed by the rules applicable to non-international armed conflicts found in both treaty-based and customary IHL.  

· War in Somalia is non-international: The same body of rules would apply in similar circumstances where the level of violence has reached that of an armed conflict and where a non-State armed actor is party to an armed conflict (e.g. the situation in Somalia).

· Sum up acts of terrorism to construe an int’l armed conflict in the legal sense? NO.
· The question that remains is whether, taken together, all the acts of terrorism carried out in various parts of the world (outside situations of armed conflict such as those in Afghanistan, Iraq or Somalia) are part of one and the same armed conflict in the legal sense.  2 reqs:
· Violence carried out by distinct parties: In other words, can it be said that the bombings in Glasgow, London, Madrid, Bali or Casablanca can be attributed to one and the same party to an armed conflict as understood under IHL? 

· Violence reaches threshold above internal disturbance and riots: Can it furthermore be claimed that the level of violence involved in each of those places has reached that of an armed conflict? On both counts, it would appear not.

· State practice: Moreover, it is evident that the authorities of the States concerned did not apply conduct of hostilities rules in dealing with persons suspected of planning or having carried out acts of terrorism, which they would have been allowed to do if they had applied an armed conflict paradigm. 

· IHL rules would have permitted them to directly target the suspects and even to cause what is known as "collateral damage" to civilians and civilian objects in the vicinity as long as the incidental civilian damage was not excessive in relation to the military advantage anticipated. Instead, they applied the rules of law enforcement. They attempted to capture the suspects for later trial and took care in so doing to evacuate civilian structures in order to avoid all injury to persons, buildings and objects nearby.

Status of persons 
· Case by case approach to determining status of persons
· The ICRC also adopts a case-by-case approach, based on the available facts, in determining the legal regime that governs the status and rights of persons detained in connection with what is called the "global war on terror". 

International armed conflict
· If a person is detained in relation to an international armed conflict, the relevant treaties of IHL fully apply.
· Combatant and POW status: Only in international armed conflicts does IHL provide combatant and prisoner-of-war status to members of the armed forces. 

· The main feature of this status is that it gives combatants the right to directly participate in hostilities and grants them immunity from criminal prosecution for acts carried out in accordance with IHL, such as lawful attacks against military objectives. 

· In case of capture, combatants become prisoners of war and, as such, cannot be tried or convicted for having participated in hostilities. The corollary is that captured combatants can be interned, without any form of process, until the end of active hostilities. 

· Captured combatants may, however, be criminally prosecuted for war crimes or other criminal acts committed before or during internment. In the event of criminal prosecution, the Third Geneva Convention provides that prisoners of war may be validly sentenced only if this is done by the same courts and according to the same procedure as for members of the armed forces of the detaining power. It is often not understood that prisoners of war who have been acquitted in criminal proceedings may be held by the Detaining Power until the end of active hostilities. 
· In case of doubt about the status of a captured belligerent, such status must be determined by a competent tribunal.

· Unlawful combatants – STATUS
· IHL treaties contain no explicit reference to "unlawful combatants." This designation is shorthand for persons – civilians – who have directly participated in hostilities in an international armed conflict without being members of the armed forces as defined by IHL and who have fallen into enemy hands. 

· Under the rules of IHL applicable to international armed conflicts, civilians enjoy immunity from attack “unless and for such time as they take a direct part in hostilities.” 

· It is undisputed that, in addition to the loss of immunity from attack during the time in which they participate directly in hostilities, civilians – as opposed to combatants – may also be criminally prosecuted under domestic law for the mere fact of having taken part in hostilities. In other words, they do not enjoy the combatant's “privilege” of not being liable to prosecution for taking up arms, and they are thus sometimes referred to as “unprivileged belligerents” or “unlawful combatants.”

· Unlawful combatants – RIGHTS 
· Regarding the status and rights of civilians who have directly participated in hostilities in an international armed conflict and have fallen into enemy hands, most agree that “unprivileged belligerents” are covered only by the rules contained in Article 3 common to the four Geneva Conventions and (possibly) in Article 75 of Additional Protocol I, applicable either as treaty law or as customary law.  
· This interpretation is implicitly recognized in Article 45(3) of Additional Protocol I – at least or States party to that treaty: "Any person who has taken part in hostilities, who is not entitled to prisoner-of-war status and who does not benefit from more favorable treatment in accordance with the Fourth Convention shall have the right at all times to the protection of Article 75 of this Protocol."

· NO GAPS: Thus, there is no category of persons affected by or involved in international armed conflict who fall outside the scope of any IHL protection. Likewise, there is no "gap" between the Third and Fourth Geneva Conventions, i.e. there is no intermediate status into which “unprivileged belligerents” fulfilling the nationality criteria could fall. 

· Detention of unlawful combatants
· Persons who have directly participated in hostilities can be interned by the adversary if this is absolutely necessary to the security of the detaining power. Under the Fourth Geneva Convention, a protected person who has been interned is entitled to have the decision on internment reconsidered without delay and to have it automatically reviewed every six months. 

· While interned, a person can be considered as having forfeited certain rights and privileges provided for in the Fourth Geneva Convention, the exercise of which would be prejudicial to the security of the State, as laid down in Article 5 of that Convention and subject to the safeguards of treaty law and customary international law.

· Mandatory release at end of international armed conflict: Under the Fourth Geneva Convention, persons who have been interned must be released as soon as possible after the close of the hostilities in the international armed conflict during which they were captured, if not sooner, unless they are subject to criminal proceedings or have been convicted of a criminal offence. This means that, after the end of an international armed conflict, the Fourth Geneva Convention can no longer be considered a valid legal framework for the detention of persons who are not subject to criminal proceedings.

· SUMMARY of treatment of unlawful combatants: In sum, it is difficult to see what other measures, apart from: (a) loss of immunity from attack, (b) internment if warranted by security reasons, (c) possible forfeiture of certain rights and privileges during internment and (d) criminal charges, could be applied to persons who have directly participated in hostilities without exposing them to the risk of serious violations of their right to life, physical integrity and personal dignity under IHL, such as attempts to relax the absolute prohibition of torture, and cruel and inhuman treatment.  I would oppose any such attempts.

Non-international armed conflict
· Combatant status, which entails the right to participate directly in hostilities, and prisoner-of-war status, do not exist in non-international armed conflicts. Civilians who take a direct part in hostilities in such conflicts are subject, for as long as they continue to do so, to the same rules regarding loss of protection from direct attack that apply during international armed conflict. 
· If a person is detained in connection with a non-international armed conflict, the deprivation of liberty is governed by Article 3 common to the four Geneva Conventions, other applicable treaties, customary international law, and other bodies of law such as human rights law and domestic law. If a person is detained outside an armed conflict, it is only those other bodies of law that apply.

· It must be emphasized that no one, regardless of his or her legal status, can be subjected to acts prohibited by IHL, such as murder, violence to life and person, torture, cruel or inhuman treatment or outrages upon personal dignity or be denied the right to a fair trial. 

· "Unlawful combatants" are in this sense also fully protected by IHL and it is incorrect to suggest that they have minimal or no rights. One of the purposes of the law of war is to protect the life, health and dignity of all persons involved in or affected by armed conflict. It is inconceivable that calling someone an "unlawful combatant" (or anything else) should suffice to deprive him or her of rights guaranteed to every individual under the law.

CONCLUSION: Protect framework of IHL

· Throughout its history, IHL has proven adaptable to new types of armed conflict. The overriding challenge is to ensure that any clarifications or developments are such as to preserve current standards of protection provided for by international law, including IHL. 

· I am aware of the significant challenge that States face in their duty to protect their citizens against acts of violence that are indiscriminate and intended to spread terror among the civilian population. However, any steps taken – including efforts to clarify or develop the law – must remain within an appropriate legal framework, especially one that preserves respect for human dignity and the fundamental guarantees to which each individual is entitled.

Global War on Terror: 

· Is the war international/ transnational or internal? 

· Who has status as a POW/ legal combatant?

**ICRC memo entitled: International Humanitarian Law and the Challenges of Contemporary Armed Conflicts = ACCURATE STATEMENT OF THE LAW. 

Resistance to occupation

· Hague regulations provided the privilege of combatants to spontaneous uprisers against invaders – LEFT open the question of to what extent resistance fighters against occupying power are immune from criminal prosecution.  
· Dilemma: the occupier has an obligation to ensure law and order, but how can it do that if the population is immune from prosecution? On the other hand, the population claims to be in an armed conflict.  
· Additional Protocol I gave recognition to resistance fighters fighting for self-determination: “you MIGHT be treated as privileged if you comply with some of the requirements” of POWs, such as carrying arms openly and being part of a group that can enforce the laws of war.  “during military engagement/ preceding military attack” 
· Question: Does this solution make sense? 
· KEY: in weakening the requirements for POWs, there is a danger that the civilian/ combatant distinction will fade, where an occupying power will target resistance fighters in civilian garb and either mistake civilians for fighters or cause greater collateral damage. 
· To what extent is it legitimate for an occupying power to move within a foreign country? (Afghanistan)
· Do suicide bombers commit war crimes?
· Prohibition on attacking civilians (principle of distinction) 
· Additional Protocol 1: PERFIDY.  Prohibition on feigning civilian non-combatant status.
· War crimes/ domestic prosecution: Privileged combatants are immune from prosecution; your participation in war, standing alone, is NOT A CRIME.  By distinguishing yourself, you protect civilians but gain a privilege.  However, there is no immunity for war crimes.  Both legal and illegal combatants are liable for war crimes. Also, even illegal combatants who committed war crimes have some protection and guarantees provided by the laws of war. (Geneva Convention 3 addresses POWs in international armed conflict.  Geneva Convention 4 addresses protections of unprivileged/ illegal combatants in international armed conflict.)  Common article 3 and Art. 75 from the Additional Protocol I provide fundamental, minimum guarantees for illegal combatants in internal, non-international armed conflict.  Basically, those who took part in an internal armed conflict without distinguishing themselves, attacking civilians, etc. will be protected by Common Article 3 and Art 75.
· PERFIDY

· If feigning civilian status is a war crime, why isn’t collecting reconnaissance a war crime? 

· Former state department lawyer Hays Parks: As long as your intention is not to kill/ injure/ capture enemy forces, using non-standard uniforms is legal.   He also argues that feigning civilian status does not amount to perfidy or a war crime. 

· Additional Protocol I: Feigning civilian status and killing/injuring someone is a war crime, but doing so in order to CAPTURE is prohibited but not a war crime.  Neither additional protocol I or customary international say anything about capture. 

· Both sides nowadays have LESS incentive to distinguish themselves.  But WHO bears the risk anymore? 

· The fact that your enemy does not distinguish itself from civilian population DOES NOT ABSOLVE YOU from doing the same. 

· Is the use of DRONES inherently unlawful? What about night vision?  Are these weapons too dangerous because drones, for example, cannot distinguish between combatants and civilians? 

Global war on terror: which law applies?

· International law? Domestic law of the states? Human rights law? 

· George Aldrich’s article

· Al qaeda is not protected by any law – they are “international outlaws”.  Why? “Al Qaeda does not in any respect resemble a state, is not a subject of international law and lacks international legal personality.  Its methods brand it as a criminal organization under national laws and as an international outlaw.  Its members are properly subject to trial and punishment under national criminal laws for any crimes that they commit.”  

· In international conflict, terrorists are not privileged but must still be treated as “protected persons”, where as in internal conflict, they are under the protection of Common Article 3 and Additional Protocol, Art. 75.  

· Argument: intention of the drafters was not to leave any voids, and protect all persons under some category.  

· KEY: Both the ICJ Nicaragua decision and Hamdan affirm that the protections of Common Articlce 3 and Art. 75 apply beyond an internal armed conflict = customary international law. 

· Does it matter whether or not Al Qaeda is properly a “party” to the Geneva Conventions?  What about pirates? How can we overcome the difficulty of membership of Geneva Conventions? 

· By assuming obligations towards Al Qaeda you also protect civilians who may be mistaken for Al Qaeda.  By denying protection to combatants, you are denying protection to non combatants!!!  There is a fine line when fighting against global terrorism that you relax the guarantees that protect civilians. 

How are detainees treated by courts after they are captured? How can we guarantee that detainees’s human rights are not abused during detention?

In both Hamdan and the Israeli case, the courts criticize governmental policy and apply both domestic and international law. 

September 14, 2009

· US forces recently bombed two trucks in Somali that held top Al Qaeda leaders, killing or injuring all persons inside. 

· Applicable law?  Which law governs the relationship between US and Al Qaeda? 

· Not international because doesn’t involve 2 states

· Not internal either

· TRANSATIONAL armed conflict – international law applies, customary international law applies.  The US doesn’t exercise control over Somalia, so human rights law does not apply.  

· But is this an ARMED conflict at all? Not every act of violence amounts to conflict. There must be a minimum threshold.   Should we consider all of the US’s strikes against Al Qaeda taken together? Does this potentially turn the entire world into a territory of armed conflict?  Does it matter whether there is an EXCHANGE of fire or how long a particular act of violence LASTS? 

·  For the most part, Al qaeda is considered terrorists in a protracted armed conflict, not subject to regular law enforcement paradigm.  However, once Al Qaeda is captured by governments, it may or may not be subject to human rights law.  

Treatment of detainees and trials/ judicial review of detention

· In addition to the laws of international and internal armed conflict, we also have human rights law. 

· International armed conflict, terrorists not entitled to POW status

· At a minimum and regardless of the nature of the conflict, we have the guarantees of Common Article 3 and Additional Protocol I.

· We also have the obligations that apply in international armed conflicts under the Geneva Conventions.  Complicated question: Articles 4,5 of Geneva Convention 4: treatment of civilian persons in times of war.   (See Israeli judgment) 

· Israeli decision: How can the Fourth Geneva Convention be applicable to terrorists? 

· Israeli decision acknowledges that in international armed conflict law, there are only TWO categories: combatants (POWs) and non combatants (civilians, protected persons).  

· Hezbollah must fit into one of these two categories because the conflict was international.  IF Al Qaeda members were captured during an INTERNATIONAL armed conflict on the territory of one government, then these two categories apply.  

· Under Geneva Convention 4, how must civilians be treated?

· Art. 78: protected persons can be assigned to internment only if necessary (no time limit).  Decisions regarding to internment must be made according to regular procedure, and there should be periodical review every six months.  No requirements of fair trial beyond “regular procedure” and right to “appeal” (excludes right to examine evidence, right to an adversarial proceeding, right to counsel, etc).    

· NOTE – Geneva Conventions’ treatment of protected persons are actually quite limited: In theory, administrative detention can go on as long as conflict lasts and in the territory of either party. There is no time limit.   Idea: because they are citizens of the enemy, they are protected persons and subject to detention by the enemy even they have not done anything criminal.  Protected persons are only shielded from EXCESSES under the Geneva Conventions.  The Geneva Conventions allowed quite harsh treatment of protected persons. 

· Changing paradigms
· Indefinite detention: Human rights norms have evolved substantially, along with national constitutions’ protection of civilians’ movement, dignity, etc.  Also, the provisions of the Geneva Conventions and customary international law all envisioned wars that were limited time, and terrorism seems not to have a definite ending.  Courts are weary about the fact that detentions seem not to have any end in sight.  

· Loyalty to your state: Old paradigm assumes that during war, citizens of opposing state are enemies, whereas when states declare peace, everyone will lay down their arms out of allegiance to their state. 

· Common Article 3 likewise doesn’t say anything about DETENTION, unless you call indefinite detention “cruel and unusual punishment”.   

· Clearly it is very difficult to obtain release once detained. How can we make this procedure MORE FAIR?  
· Courts are reticent to allow administrative detention without adequate due process protections.  (Hamdan)

· Finding that courts can invoke Common Article 3 against the government and Art 3 requires due process guarantees.

· Boumediene: Congress has no authority to take away write of habeas corpus.  

· HUGE confrontation between the court and the political branches.   Congress pushed back after Hamdan, where court chose liberty in the balance of liberty v. life.  

· Israeli Court decision: shows how a court can go beyond international law of the time and its own government to protect the rights of suspected terrorists.  Israeli court transforms the meaning of the Internment Act!!  The Act determined that it was sufficient for a Chief of Staff to identify someone as an unlawful combatant to shift the burden of proof to the person to show that he doesn’t constitute a threat to security.  Court decides that it is the government who has the burden of proof in paragraph 21, says that solely being a MEMBER of a terrorist organization, alone, does not mean the person constitutes a threat sufficient to justify detention under the Internment Law.  

· How can we solve the problem of confidential information during trial?
· Potential solution: can you charge/ detain someone for crimes other than that based on secret information? 
· Different approaches in US and Israel
· US: Congress determined that detainee cannot see or refute the evidence. Boumediene says that at the very least, there MUST be adversarial proceedings.   Detainees must have an effective opportunity to challenge the evidence underlying the charges against them. 

6. Lawful weapons and the prevention of excessive harm

The 1868 St. Petersburg Declaration

· The Declaration confirms the customary rule according to which the use of arms, projectiles and material of a nature to cause unnecessary suffering is prohibited.  The rule was later laid down in Article 23(e) of the Hague Regulations on land warfare of 1899 and 1907.  The Hague Declarations relating to the discharge of projectiles and explosive from balloons, the use of asphyxiating gases and the use of expanding bullets refer in their preambles to the Declaration of St. Petersburg. 
· Goal: to “conciliate the necessities of war with the laws of humanity”. 
· Considering 
· That the progress of civilization should have the effect of alleviating as much as possible the calamities of war;
· That the only legitimate object which States should endeavour to accomplish during war is to WEAKEN the military forces of the enemy;
· That for this purpose it is sufficient to disable the greatest possible number of men;
· That this object would be exceeded by the employment of arms which uselessly aggravate the sufferings of disabled men, or render their death inevitable; 
· That the employment of such arms would, therefore, be contrary to the laws of humanity;
· The Contracting PARties engage mutually to renounce, in case of war among themselves, the employment by their military or naval troops of any projectile… or charged with fulminating substances…
· This engagement is compulsory only upon the contracting or Acceding Parties thereto in case of war between two or more of themselves; it is not applicable to non-Contracting Parties…
Hague Relations (1899), Preamble (Martens Clause)

· Considering that, while seeking means to preserve peace and prevent armed conflicts among nations, it is likewise necessary to have regard to cases where an appeal to arms may be caused by events which their solicitude could not avert;
· Animated by the desire to serve, even in this extreme hypothesis, the interests of humanity and the ever increasing requirements of civilization;
· Thinking it important, with this object, to revise the laws and general customs of war, either with the view of defining them more precisely or of laying down certain limits for the purpose of modifying their severity as far as possible;
· Have, in this spirit, adopted a great number of provisions, the object of which is to define and govern the usages of war on land.
· In view of the High Contracting Parties, these provisions, the wording of which has been inspired by the desire to diminish the evils of war so far as military necessities permit, are destined to serve as general rules of conduct for belligerents in their relations with each other and with populations.
· It has not, however, been possible to agree forthwith on provisions embracing all the circumstances which occur in practice.
· On the other hand, it could not be intended by the High Contracting Parties that the cases not provided for should, for want of a written provision, be left to the arbitrary judgment of the military commanders.
· MARTENS CLAUSE: Until a more complete code of the laws of war is issued, the High Contracting Parties think it right to declare that in cases NOT INCLUDED in the Regulations adopted by them, populations and belligerents remain under the protection and empire of the principles of international law, as they result from the usages established between civilized nations, from the laws of humanity, and the requirements of the public conscience;

Hague Regulations (1899) Article 23(e)


Art. 22. The right of belligerents to adopt means of injuring the enemy is not unlimited. 

Art. 23. Besides the prohibitions provided by special Conventions, it is especially prohibited


(a) To employ poison or poisoned arms;
(b) To kill or wound treacherously individuals belonging to the hostile nation or army;
(c) To kill or wound an enemy who, having laid down arms, or having no longer means of defense, has surrendered at discretion;
(d) To declare that no quarter will be given;
(e) To employ arms, projectiles, or material of a nature to cause superfluous injury;
(f) To make improper use of a flag of truce, the national flag or military ensigns and uniform of the enemy, as well as the distinctive badges of the Geneva Convention;
(g) To destroy or seize the enemy's property, unless such destruction or seizure be imperatively demanded by the necessities of war.

Additional Protocol I (1977), Article 35 (2)
Part III. Methods and Means of Warfare Combatant and Prisoners-Of-War

Art 35. Basic rules

1. In any armed conflict, the right of the Parties to the conflict to choose methods or means of warfare is not unlimited.

2. It is prohibited to employ weapons, projectiles and material and methods of warfare of a nature to cause superfluous injury or unnecessary suffering.

3. It is prohibited to employ methods or means of warfare which are intended, or may be expected, to cause widespread, long-term and severe damage to the natural environment.
International Court of Justice, Advisory Opinion: Legality of the Threat or Use of Nuclear Weapons, 8 July 1996 

· IHL APPLIES to NUKES.  Established principles and rules of humanitarian law are applicable in armed conflict apply to nuclear weapons.  To argue otherwise is incompatible with the intrinsically humanitarian character of the legal principles in question which permeates the entire law of armed conflict and applies to all forms of warfare and to all kinds of weapons, those of the past, those of the present and those of the future.  International humanitarian law has evolved to meet contemporary circumstances, and is not limited in its application to weaponry of an earlier time. The fundamental principles of this law endure: to mitigate and circumscribe the cruelty of war for humanitarian reasons.
· The Martens Clause, whose continuing existence and applicability is not to be doubted, is an affirmation that the principles and rules of humanitarian law apply to nuclear weapons.

· Argument for their LEGALITY made by UK: "The reality . . . is that nuclear weapons might be used in a wide variety of circumstances with very different results in terms of likely civilian casualties. In some cases, such as the use of a low yield nuclear weapon against warships on the High Seas or troops in sparsely populated areas, it is possible to envisage a nuclear attack which caused comparatively few civilian casualties. It is by no means the case that every use of nuclear weapons against a military objective would inevitably cause very great collateral civilian casualties." 
· Argument that nukes are, by their nature, indiscriminate and therefore illegal. Recourse to nuclear weapons could never be compatible with the principles and rules of humanitarian law and is therefore prohibited. In the event of their use, nuclear weapons would in all circumstances be unable to draw any distinction between the civilian population and combatants, or between civilian objects and military objectives, and their effects, largely uncontrollable, could not be restricted, either in time or in space, to lawful military targets. Such weapons would kill and destroy in a necessarily indiscriminate manner, on account of the blast, heat and radiation occasioned by the nuclear explosion and the effects induced; and the number of casualties which would ensue would be enormous. The use of nuclear weapons would therefore be prohibited in any circumstance, notwithstanding the absence of any explicit conventional prohibition. That view lay at the basis of the assertions by certain States before the Court that nuclear weapons are by their nature illegal under customary international law, by virtue of the fundamental principle of humanity.
DECISION: CANNOT DECIDE for FOUR reasons

· Unclear whether use of ‘clean’ nukes would tend to escalate into all out high yield nuclear war. 
· The Court would observe that none of the States advocating the legality of the use of nuclear weapons under certain circumstances, including the "clean" use of smaller, low yield, tactical nuclear weapons, has indicated what, supposing such limited use were feasible, would be the precise circumstances justifying such use; nor whether such limited use would not tend to escalate into the all-out use of high yield nuclear weapons. This being so, the Court does not consider that it has a sufficient basis for a determination on the validity of this view. 
· Unclear whether ANY use of nukes whatsoever is contrary to IHL.  
· Nor can the Court make a determination on the validity of the view that the recourse to nuclear weapons would be illegal in any circumstance owing to their inherent and total incompatibility with the law applicable in armed conflict. Certainly, as the Court has already indicated, the principles and rules of law applicable in armed conflict at the heart of which is the overriding consideration of humanity make the conduct of armed hostilities subject to a number of strict requirements. Thus, methods and means of warfare, which would preclude any distinction between civilian and military targets, or which would result in unnecessary suffering to combatants, are prohibited. 
· In view of the unique characteristics of nuclear weapons, to which the Court has referred above, the use of such weapons in fact seems scarcely reconcilable with respect for such requirements. Nevertheless, the Court considers that it does not have sufficient elements to enable it to conclude with certainty that the use of nuclear weapons would necessarily be at variance with the principles and rules of law applicable in armed conflict in any circumstance. 
· Self Defense
· Furthermore, the Court cannot lose sight of the fundamental right of every State to survival, and thus its right to resort to self-defense, in accordance with Article 51 of the Charter, when its survival is at stake.
· Deterrence
· Nor can it ignore the practice referred to as "policy of deterrence", to which an appreciable section of the international community adhered for many years. The Court also notes the reservations which certain nuclear-weapon States have appended to the undertakings they have given, notably under the Protocols to the Treaties of Tlatelolco and Rarotonga, and also under the declarations made by them in connection with the extension of the Treaty on the Non-Proliferation of Nuclear Weapons, not to resort to such weapons.
HOLDING:  The Court is led to observe that it cannot reach a definitive conclusion as to the legality or illegality of the use of nuclear weapons by a State in an extreme circumstance of self-defense, in which its very survival would be at stake.

· Implication that use of high yield nukes when survival is NOT at stake is illegal?
Humanitarian law regarding weapons
· Superfluous harm is prohibited
· Indiscriminate attacks are prohibited
· ICRC says that the same obligations with regards to arms apply to both international and internal armed conflicts 

· QUESTION: 

· What is considered superfluous? What is indiscriminate?   Weapons are intended to cause injury and death, suffering.  

· St. Petersberg Declaration is an effort to define the specific prohibition on superfluous harm.  

· Hague Regulations: in addition to article 22, we see specific prohibitions in article 23. 

· Art. 23 (a): prohibited to employ poison or poisoned arms.  

· WHY is this prohibited?  Poison may kill instantly rather than cause suffering at all, so why is it prohibited?  Poison may be used indiscriminately, as in poisoning a water and food sources, etc.  However, what about poisoning the water well of a military base?  Why is poison a more treacherous form of killing than a sniper attack or bomb?  

· Arguably, poison renders death inevitable because the enemy doesn’t know the antidote.  You cannot respond – no way to react!!

· But isn’t poison a better means of temporarily incapacitating the enemy rather than killing them?  

· Perhaps there is something fundamentally different in making your body turn against you – INSIDIOUS? 

· You ALWAYS must give opportunity to surrender or fight back.  If you kill without opportunity to fight back, could you argue that this runs against the prohibition against refusing “quarter”? 

· The 1899 Hague Convention says merely that it prohibited to “declare” that you aren’t giving quarter. 

· Perhaps in asymmetric warfare, there is an even greater obligation to provide sufficient WARNING to the enemy, including combatants and non combatants, of an impending forceful attack.  

· Ex: Israeli used white phosphorus shells in Gaza containing an incendiary agent that caused severe injuries and burns to camouflage the army.  Is it lawful to use white phosphorus shells?  Does it matter whether the army didn’t INTEND to kill civilians? Should we apply a knowledge or purpose standard of mens rea? 

· Arguably, even if civilians aren’t affected, such burning consists of superfluous harm to the opposing forces. 

· HOW should commanders weigh legitimate military objectives against the harm to the enemy and its civilians? 

· MAIN POINT: when faced with these dilemmas, armies insist on specific rules and specific prohibitions like the one on poison and projectiles.  Broad comparisons of proportionality are not helpful.  
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· Does it matter whether or not you INTENDED to cause harm to the military population?  What if you KNEW that your military operation would cause huge collateral damage?  What level of knowledge makes one morally culpable? 
· Where there are lives on both side of the equation (train analogy), then the fact that your action ultimately caused death doesn’t mean that you INTENDED their death in any way.   
· What about asking whether the military goal is legitimate? Are military objectives by definition legitimate?   You cannot postulate that every military objective/ maneuver is legitimate, or the ways to achieve it. Are there non-military means of achieving that same goal? 
· Are generals by definition allowed to choose the strategy/ weapon that minimizes death/ injury to your troops? In the train analogy, is the expectation that generals WILL in fact derail the train towards the civilians rather than their soldiers?  
· Nuclear weapons case: France and Russia argued that weapons are legal UNLESS expressly prohibited in a treaty. 
· Rome Statute of ICC: Art. 8(2)(b) Weapons that cause unnecessary suffering or are inherently indiscriminate are illegal provided that such weapons are subject to a comprehensive prohibition found in a treaty or declaration.  
· But doesn’t customary law already prohibit weapons that cause unnecessary and disproportional harm? 

· CCW Convention: Countries can be part of Convention and adopt certain protocols relating to particular weapons.  For instance, one protocol bans use of weapons which kill through fragments that in the human body escape detection by x-rays; another bans lasers designed to cause permanent blindness. 
· Convention on land mines.  Launched by civil society.  
· Oslo Convention prohibits use of cluster ammunitions. Not yet in force.
What about nuclear weapons?

· Legal? Unlawful?

· Decision by ICJ: can’t decide because nuclear weapons may have deterrent value, and besides, targeted nuclear weapons may not cause excessive harm. However, the fact that the court DECLINED to declare nukes illegal, and weapons are lawful unless expressly prohibited, it seems that their use is legal.  There might be a situation where a country’s survival depends on the use of nuclear weapons, or a situation where nuclear weapons cause damage to combatants for the most part.

· NOTE: decision was evenly split. 7-8.  

· Why did court opt for such an unclear outcome?  

· Does state survival justify ANY MEANS whatsoever? 

· The right way to read the judgment: in the proportionality analysis, where legitimate military advantage is on one side of the equation, there are situations where the military advantage is SO important, that this affects the proportionality equation. This is not to say that state survival justifies flouting the laws of war entirely. BUT it does affect the proportionality analysis.  

· What does “state survival” mean? It could entail survival of a certain government, or a state (annexation by another country?), or the population (genocidal war).  Professor think that the only plausible interpretation is the latter.  

SUMMARY, key question: The test for whether a weapon is legal is not only whether it causes EXCESSIVE suffering, but whether the military advantage was LEGITIMATE? 

· War used t o be limited to regular armies, time and space; as long as someone participated in the conflict, they became a legitimate target.  When does a combatant become an unlawful target?  When do they gain immunity? 

· When they are “hors de combat” – outside of combat: have surrendered, are sick, vulnerable, etc.  If you parachute from a plain that has been struck, you are arguably hors de combat if you clearly express your intention to surrender.  

7. The Principle of Distinction: Targeted Killings

Additional Protocol I (1977), Articles 37-42, 51(3)
Art 37. Prohibition of Perfidy

1. It is prohibited to kill, injure or capture an adversary by resort to perfidy. Acts inviting the confidence of an adversary to lead him to believe that he is entitled to, or is obliged to accord, protection under the rules of international law applicable in armed conflict, with intent to betray that confidence, shall constitute perfidy. The following acts are examples of perfidy:
(a) the feigning of an intent to negotiate under a flag of truce or of a surrender;
(b) the feigning of an incapacitation by wounds or sickness;
(c) the feigning of civilian, non-combatant status; and
(d) the feigning of protected status by the use of signs, emblems or uniforms of the United Nations or of neutral or other States not Parties to the conflict.

2. Ruses of war are not prohibited. Such ruses are acts which are intended to mislead an adversary or to induce him to act recklessly but which infringe no rule of international law applicable in armed conflict and which are not perfidious because they do not invite the confidence of an adversary with respect to protection under that law. The following are examples of such ruses: the use of camouflage, decoys, mock operations and misinformation.

Art 38. Recognized emblems

1. It is prohibited to make improper use of the distinctive emblem of the red cross, red crescent or red lion and sun or of other emblems, signs or signals provided for by the Conventions or by this Protocol. It is also prohibited to misuse deliberately in an armed conflict other internationally recognized protective emblems, signs or signals, including the flag of truce, and the protective emblem of cultural property.

Art 39. Emblems of nationality

1. It is prohibited to make use in an armed conflict of the flags or military emblems, insignia or uniforms of neutral or other States not Parties to the conflict.

2. It is prohibited to make use of the flags or military emblems, insignia or uniforms of adverse Parties while engaging in attacks or in order to shield, favor, protect or impede military operations.

3. Nothing in this Article or in Article 37, paragraph 1 (d), shall affect the existing generally recognized rules of international law applicable to espionage or to the use of flags in the conduct of armed conflict at sea.

Art 40. Quarter: It is prohibited to order that there shall be no survivors, to threaten an adversary therewith or to conduct hostilities on this basis.

Art 41. Safeguard of an enemy hors de combat

1. A person who is recognized or who, in the circumstances, should be recognized to be hors de combat shall not be made the object of attack.

2. A person is hors de combat if:
(a) he is in the power of an adverse Party;
(b) he clearly expresses an intention to surrender; or
(c) he has been rendered unconscious or is otherwise incapacitated by wounds or sickness, and therefore is incapable of defending himself;

provided that in any of these cases he abstains from any hostile act and does not attempt to escape.

3. When persons entitled to protection as prisoners of war have fallen into the power of an adverse Party under unusual conditions of combat which prevent their evacuation as provided for in Part III, Section I, of the Third Convention, they shall be released and all feasible precautions shall be taken to ensure their safety.

Art 51. Protection of the civilian population

1. The civilian population and individual civilians shall enjoy general protection against dangers arising from military operations. To give effect to this protection, the following rules, which are additional to other applicable rules of international law, shall be observed in all circumstances.

2. The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited.

3. Civilians shall enjoy the protection afforded by this section, unless and for such time as they take a direct part in hostilities.
The Public Committee against Torture in Israel v. The Government of Israel (Targeted Killing case) (2005)
FACTS: On 14 December 2006, the Supreme Court of Israel, issued a decision in which it assessed the legality, under international law, of the Israeli Government's policy of "targeted killings," employed against members of Palestinian terrorist organizations in the Gaza Strip and the West Bank.

· Under Israel’s preventive strikes policy, the security forces act to kill members of terrorist organizations involved in the planning, launching or execution of terrorist attacks against Israel.  300 members of terrorist organizations may have been killed as a result of this policy, and roughly 150 civilians who were proximate to the location of the targeted persons were killed as well.  Hundreds of others were wounded. 

· Petitioners’ case
· NO armed conflict, OCCUPATION. Petitioners’ position is that the legal system applicable to the armed conflict between Israel and the terrorist organizations is not IHL, rather the legal system dealing with law enforcement in occupied territory.  The right of self defense is granted to a state in response to an armed attack by another state.  The territories of the area of Judea, Samaria and Gaza are under belligerent occupation by Israel, and thus article 51 does not apply to the issue.  Against a civilian population under occupation there is no right to self defense; there is only the right to enforce the law in accordance with the laws of belligerent occupation.  Within that framework, suspects are not killed without due process or without arrest or trial.  The targeted killings violate the basic right t life, and no defense or justification is to be found for that violation.  The prohibition of arbitrary killing which is not necessary for self defense is entrenched in the customary norms of international law. 

· Such a prohibition stems also from the duties of the force controlling occupied territory toward the members of the occupied population, who are protected persons according to IV Geneva Convention, as well as the two additional protocols to the conventions signed in 1977.  All of this law reflects the norms of customary international law, which obligate Israel. According to petitioners' argument, the practice employed by states fighting terrorism unequivocally indicates international custom, according to which members of terrorist organizations are treated as criminals, and the penal law, supplemented at times with special additional emergency powers, is the law which controls the ways of the struggle against terrorism is conducted.  Petitioners note, as examples on this point, Britain's struggle against the Irish underground, Spain's struggle against the Basque underground, Germany's struggle against terrorist organizations, Italy's struggle against the Red Brigades, and Turkey's struggle against the Kurdish underground. 

· In the alternative, if there IS armed conflict, challenge of proportionality.  2 req’s: 

· Legit military objective outweighs collateral damage: Petitioners' stance is that the targeted killings policy, as employed in practice, violates the proportionality requirements which are part of Israeli law and customary international law.  The principle of proportionality is a central principle of the laws of war.  It forbids striking even legitimate targets, if the attack is likely to lead to injury of innocent persons which is excessive, considering the military benefit stemming from the act.

· Least harmful means: Petitioners argue that respondents use the means of targeted killings often, including on occasions when there are other means for apprehending those suspected of terrorist activity.  Petitioners point out that the security forces made hundreds of arrests in "area A"* in Judea, Samaria, and the Gaza Strip during the second intifada.  Those figures show that the security forces have the operational ability to arrest suspects even in "area A", and to bring them to detention and interrogation centers.  In those circumstances, targeted killing is not to be done. 

· Mistakes! Last, petitioners claim that the targeted killings policy is not immune from severe mistakes.  The targeted persons are not granted an opportunity to prove their innocence. The entire targeted killings policy operates in a secret world in which the public eye does not see the dossier of evidence on the basis of which the targets are determined.  There is no judicial review: not before, nor after the targeted killing. In at least one case, it is suspected that there was a mistake in identity, and a person with a name similar to the wanted terrorist, who lived in the same village, was killed. 

· Respondents' position
· Members of terrorist organizations are party to the armed conflict between Israel and the terrorist organizations, and they take an active part in the fighting.  Thus, they are legal targets for attack for as long as the armed conflict continues. However, they are not entitled to the rights of combatants according to the Geneva Convention relative to the Treatment of Prisoners of War, 12 August 1949 (hereinafter The Third Geneva Convention) and The Hague Regulations, since they do not differentiate themselves from the civilian population, and since they do not obey the laws of war. In light of that complex reality, respondents' position is that a third category of persons – the category of unlawful combatants – should be recognized. Persons in that category are combatants, and thus they constitute legitimate targets for attack.  However, they are not entitled to all the rights granted to legal combatants, as they themselves do not fulfill the requirements of the laws of war. Respondents' stance is that members of terrorist organizations in the boundaries of the area fall into the category of "unlawful combatants". The status of terrorists actively participating in the armed conflict is not that of civilians. They are party to the armed conflict, and thus they can be attacked.  They do not obey the laws of war, and thus they do not benefit from the rights and protections granted to legal combatants, who obey the laws of war.

· Targeted Killings policy IS PROPORTIONAL.  Respondents' position is that the targeted killings policy, as implemented in practice, fulfills the proportionality requirement. The proportionality requirement does not lead to the conclusion that it is forbidden to carry out combat activities in which civilians might be harmed. Such a requirement would mean that harm to the civilians must be proportionate to the security benefit likely to stem from the military act.  Moreover, the proportionality of the act is to be examined against the background of the inherent uncertainty which clouds all military activity, especially considering the circumstances of the armed conflict between Israel and the terrorist organizations. The State of Israel fulfils the proportionality requirement. Targeted killings are performed only as an exceptional step, when there is no alternative to them. Its goal is to save lives.  It is considered at the highest levels of command. In every case, an attempt is made to minimize the collateral damage liable to be caused to civilians during the targeted killing. In cases in which security officials are of the opinion that alternatives to targeted killing exist, such alternatives are implemented to the extent possible. At times targeted killing missions have been canceled, when it has turned out that there is no possibility of performing them without disproportionately endangering innocent persons.

DECISION

· Holding: The court concluded that it could not determine in advance whether "targeted killings" were permitted under international law. The lawfulness of such killings, according to the Court, was to be determined according to the particular circumstances of each case.  Hence, the demand of the petitioners that Israel completely refrain from applying a policy of "targeted killing" was DENIED.
· Targeted strikes are always  permissible or that they are always forbidden.  The approach of customary international law applying to armed conflicts of an international nature is that civilians are protected from attacks by the army.  However, that protection does not exist regarding those civilians "for such time as they take a direct part in hostilities" (§51(3) of The First Protocol).  Harming such civilians, even if the result is death, is permitted, on the condition that there is no other less harmful means, and on the condition that innocent civilians nearby are not harmed.  Harm to the latter must be proportionate.  That proportionality is determined according to a values based test, intended to balance between the military advantage and the civilian damage.  As we have seen, we cannot determine that a preventative strike is always legal, just as we cannot determine that it is always illegal.  All depends upon the question whether the standards of customary international law regarding international armed conflict allow that preventative strike or not.   

· Starting point: IHL applies.  
· A continuous situation of armed conflict exists between Israel and various Palestinian terrorist organizations. When an armed conflict is taking place in an occupied territory, it is subject to the law of international armed conflict. 
· IHL is the lex specialis which applies in the case of armed conflict.  When there is a gap (lacuna) in that law, it can be supplemented by human rights law. (See Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion on the Legal Conseqeunces of the Construction of a Wall in the Occupied Palestinian Terriotry and Bankovic v. Belgium.)
· Objection: Prof. Kretzmer argued that if an armed conflict is not purely internal in character, but also not of international character (rather it is of a mixed character), then BOTH international human rights law and IHL apply.  

· Are terrorists in occupied territory combatants or civilians?
· Terrorists do not fulfill conditions for lawful combatant status.  (don’t carry arms openly or conduct their operations in accordance with the laws and customs of war)

· Terrorists in occupied territory are civilians acting as unlawful combatants! These are people who take active and continuous part in an armed conflict, and therefore should be treated as combatants, in the sense that they are legitimate targets of attack, and they do not enjoy the protections granted to civilians.  However, they are not entitled to the rights and privileges of combatants, since they do not differentiate themselves from the civilian population, and since they do not obey the laws of war. Thus, for example, they are not entitled to the status of prisoners of war. The terrorists who participate in the armed conflict between Israel and the terrorist organizations fall under this category of unlawful combatants. 

· When can civilians acting as unlawful combatants be attacked? 
· When – and for such time as – they are taking a direct part in hostilities.  The basic approach is thus as follows: a civilian – that is, a person who does not fall into the category of combatant – must refrain from directly participating in hostilities.  A civilian who violates that law and commits acts of combat does not lose his status as a civilian, but as long as he is taking a direct part in hostilities he does not enjoy – during that time –  the protection granted to a civilian.  He is subject to the risks of attack like those to which a combatant is subject, without enjoying the rights of a combatant, e.g. those granted to a prisoner of war.  True, his status is that of a civilian, and he does not lose that status while he is directly participating in hostilities.  However, he is a civilian performing the function of a combatant.  As long as he performs that function, he is subject to the risks which that function entails and ceases to enjoy the protection granted to a civilian from attack.

BUT -- 

· It is necessary to obtain well-founded and verifiable information about civilians allegedly taking part in hostilities before attacking them.
· Civilians taking a direct part in hostilities may not be physically attacked if less harmful means could be employed against them, such as arrest, interrogation, and trial. 
· Any "targeted killing" must comply with the customary principle of proportionality, and an independent investigation should be undertaken, after each attack, to ascertain whether proportionality and targeting norms had been respected. Based on the results of such an investigation, it might be appropriate to compensate innocent civilians who have been harmed. 
ICRC, Interpretive Guidance on the Notion of Direct Participation in Hostilities under International Humanitarian Law

Purpose of IHL

· The primary aim of IHL is to protect the victims of armed conflict and to regulate the conduct of hostilities based on a balance between military necessity and humanity. At the heart of IHL lies the principle of distinction between the armed forces, who conduct the hostilities on behalf of the parties to an armed conflict, and civilians, who are presumed not to directly participate in hostilities and must be protected against the dangers arising from military operations. Throughout history, the civilian population has always contributed to the general war effort of parties to armed conflicts, for example through the production and supply of weapons, equipment, food, and shelter, or through economic, administrative, and political support. However, such activities typically remained distant from the battlefield and, traditionally, only a small minority of civilians became involved in the conduct of military operations.
Nature of warfare and extent of civilian involvement have changed!! 

· Recent decades have seen this pattern change significantly. A continuous shift of the conduct of hostilities into civilian population centers has led to an increased intermingling of civilians with armed actors and has facilitated their involvement in activities more closely related to military operations.  Even more recently, the increased outsourcing of traditionally military functions has inserted numerous private contractors, civilian intelligence personnel, and other civilian government employees into the reality of modern armed conflict.
· These difficulties are aggravated where armed actors do not distinguish themselves from the civilian population. As a result, civilians are more likely to fall victim to erroneous or arbitrary targeting, while armed forces - unable to properly identify their adversary - run an increased risk of being attacked by persons they cannot distinguish from the civilian population. 

CONCLUSION: As more and more armed actors do not distinguish themselves from the civilian population (asymmetrical warfare?), the MORE important it is to distinguish not only between civilians and the armed forces, but also between civilians who do and do not take a direct part in hostilities.

RECOMMENDATIONS

I. The concept of civilian in INTERNATIONAL armed conflict 

For the purposes of the principle of distinction in international armed conflict, all persons who are neither members of the armed forces of a party to the conflict nor participants in a levée en masse are civilians and, therefore, entitled to protection against direct attack unless and for such time as they take a direct part in hostilities. 

· Under the terms of the Hague Regulations, Geneva Conventions and Protocol I, all armed actors showing a sufficient degree of military organization and belonging to a party to the conflict must be regarded as part of the armed forces of that party.  

· In order for organized armed groups to qualify as armed forces under IHL, they must belong to a party to the conflict.  While this requirement is made textually explicit only for irregular militias and volunteer corps, including organized resistance movements, it is implied wherever the treaties refer to the armed forced “of” a party to the conflict.  Degree of control required to make a state responsible for the conduct of an organized armed group is not settled in international law.  In practice, in order for an organized armed group to belong to a party to the conflict, it appears essential that it conduct hostilities on behalf and with the agreement of that party.  

· Membership in irregularly constituted militia and volunteer corps, including organized resistance movements, belonging to a party to the conflict must be determined based on the same functional criteria that apply to organized armed groups in non-international armed conflict. 

· **Groups engaging in organized armed violence against a party to an international armed conflict without belonging to another party to the same conflict cannot be regarded as members of the armed forces of a party to that conflict, whether under Additional Protocol I, Hague Regulations or Geneva Conventions.  They are thus CIVILIANS under those three instruments.  Any other view would discard the dichotomy in all armed conflicts as confrontations between states.  Organized armed groups could also be regarded as parties to a separate non-international armed conflict provided that the violence reaches the required threshold.  
· Organized armed violence failing to qualify as an international or non-international armed conflict remains an issue of law enforcement, whether the perpetrators are viewed as rioters, terrorists, pirates, gangsters, etc.  
· Levee en masse: Inhabitants of a non-occupied territory, on the approach of the enemy, spontaneously take up arms to resist the invading forces without having had time to form themselves into regular armed units, provided they carry arms openly and respect the laws and customs of war.  Participants in a levee en masse are the only armed actors who are excluded from the civilian population although, by definition, they operate spontaneously and lack sufficient organization and command to qualify as members of the armed forces.  All other persons who directly participate in hostilities on a merely spontaneous, sporadic or unorganized basis must be regarded as civilians.

II. The concept of civilian in NON-INTERNATIONAL armed conflict 

For the purposes of the principle of distinction in non-international armed conflict, all persons who are not members of State armed forces or organized armed groups of a party to the conflict are civilians and, therefore, entitled to protection against direct attack unless and for such time as they take a direct part in hostilities. 

· In non-international armed conflict, organized armed groups constitute the armed forces of a non-State party to the conflict and consist only of individuals whose continuous function it is to take a direct part in hostilities ("continuous combat function").
· Because organized armed groups generally cannot qualify as regular armed forces under national law, it might be tempting to conclude that membership in such groups is simply a continuous form of civilian direct participation in hostilities.  Accordingly, members of organized armed groups would be regarded as civilians who, owing to their continuous direct participation in hostilities, lose protection against direct attack for the ENTIRE duration of their membership (A & B v. Israel!!).  However, this approach would seriously undermine the conceptual integrity of the categories of persons underlying the principle of distinction, most notably because it would create parties to non-international armed conflicts whose entire armed forces remain part of the civilian population. 

· It is crucial for the protection of the civilian population to distinguish a non-State party to a conflict (insurgency, rebellion or secessionist movement) from its armed forces (organized armed group).  As with State parties to armed conflicts, non-State parties comprise both fighting forces and supportive segments of the civilian population, such as political and humanitarian wings.  The term organized armed group, however, refers exclusively to the armed or military wing of a non-State party: its armed forces in a functional sense.  This distinction has important consequences for the determination of membership in an organized armed groups opposed to other forms of affiliation with, or support for, a non-State party to the conflict.

· The decisive criterion under IHL for individual membership in an organized armed group is whether a person assumes a continuous function for the group involving his or her direct participation in hostilities.  Continuous combat function does not imply de jure entitlement to combatant privilege. Rather, it distinguishes members of the organized fighting forces of a non-state party from civilians who directly participate in hostilities on a merely spontaneous, sporadic or unorganized basis, or who assume exclusively poltical, administrative or other non-combat functions. 
III. Private contractors and civilian employees 

Private contractors and employees of a party to an armed conflict who are civilians are entitled to protection against direct attack unless and for such time as they take a direct part in hostilities. Their activities or location may, however, expose them to an increased risk of incidental death or injury even if they do not take a direct part in hostilities. 

IV. DIRECT participation in hostilities as a specific act 

· The notion of direct participation in hostilities refers to specific acts carried out by individuals as part of the conduct of hostilities between parties to an armed conflict. In order to qualify as direct participation in hostilities, a specific act must meet the following 3 cumulative criteria: 

· The act must be likely to adversely affect the military operations or military capacity of a party to an armed conflict or, alternatively, to inflict death, injury, or destruction on persons or objects protected against direct attack (threshold of harm),  

· There must be a direct causal link between the act and the harm likely to result either from that act, or from a coordinated military operation of which that act constitutes an integral part (direct causation), and 

· the act must be specifically designed to directly cause the required threshold of harm in support of a party to the conflict and to the detriment of another (belligerent nexus). 

· **Whether individuals directly participate in hostilities on a spontaneous, sporadic, or unorganized basis or as part of a continuous function assumed for an organized armed force belonging to a party to the conflict may be decisive for the status as civilians, but has no influence on the scope of conduct that constitutes direct participation in hostilities. 

· What about civilians who persistently engage in hostile acts?

· Where civilians engage in hostile acts on a persistently recurring basis, it may be tempting to regard not only each hostile act as direct participation in hostilities, but even their continued intent to carry out unspecified hostile acts in the future.  However, any extension of the concept of direct participation in hostilities beyond specific acts would blur the distinction made in IHL between temporary, activity-based loss of protection (due to direct participation in hostilities), and continuous, status- or function-based loss of protection (due to combatant status or continuous combat function).  

· In practice, confusing the distinct regimes by which IHL governs the loss of protection for civilians and for members of State armed forces or organized armed groups would provoke insurmountable evidentiary problems.  Those conducting hostilities already face the difficult task of distinguishing between civilians who are and civilians who are not engaged in a specific hostile act (direct participation in hostilities), and distinguishing both of these from members of organized armed groups (continuous combat function) and State armed forces.  

VI. Beginning and end of direct participation in hostilities 

Measures preparatory to the execution of a specific act of direct participation in hostilities, as well as the deployment to and the return from the location of its execution, constitute an integral part of that act. 

VII. Temporal scope of the loss of protection 

Civilians lose protection against direct attack for the duration of each specific act amounting to direct participation in hostilities, whereas members of organized armed groups belonging to a non-State party to an armed conflict cease to be civilians (see above II), and lose protection against direct attack, for as long as they assume their continuous combat function. 

VIII. Precautions and presumptions in situations of doubt 

All feasible precautions must be taken in determining whether a person is a civilian and, if so, whether that civilian is directly participating in hostilities. In case of doubt, the person must be presumed to be protected against direct attack. 
IX. Restraints on the use of force in direct attack 

In addition to the restraints imposed by international humanitarian law on specific means and methods of warfare, the kind and degree of force which is permissible against persons not entitled to protection against direct attack must not exceed what is actually necessary to accomplish a legitimate military purpose. 

X. Consequences of regaining civilian protection 

International humanitarian law neither prohibits nor privileges civilian direct participation in hostilities. When civilians cease to directly participate in hostilities, or when members of organized armed groups belonging to a non- State party to an armed conflict cease to assume their continuous combat function, they regain full civilian protection against direct attack, but are not exempted from prosecution for violations of domestic and international law they may have committed.

Israeli targeted killings opinion: only 2 categories of persons – combatants and non-combatants.  Within non-combatants they may not be privileged, i.e. entitled to POW status.  

What about internal armed conflict where human rights law applies?

· What is the general prohibition under human rights law against killing people under your jurisdiction?  Obligation not to DEPRIVE ANYONE OF THEIR LIFE ARBITRARILY (ICCPR).  How do you define “arbitrary deprivation of life”? 
· Iseyeva case: The government that uses force must not only distinguish between civilians and combatants but ALSO consider whether killing anyone at all to achieve an objective is legitimate.   Can you capture or detain people rather than kill them?  
· In contrast, DURING active combat or invasion, IHL applies and there is no obligation to examine each and every attack as to whether a military strategy is proportional, etc.  When the fighting stops and the territory is under occupation, human rights law kicks in. 
What about un-privileged COMBATANTS? Combatants who cannot profit from the protection of general criminal law? 

· Does membership in a terrorist organization, alone, constitute direct or indirect “participation” in a conflict?
· What is the test of victory in this context? What is the military aim?  When did the war on terrorism begin and when will it end?  The number of people killed is often used as a demonstration of victory!!!  Killing becomes a PROXY for victory. This is not retaliation but an attempt to prevent/reduce effectiveness of enemy. 
· WHO is a legitimate target? WHEN can they be targeted?  Can terrorists return to civilian lives and regain their immunity?
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· Last class he compared the approaches of the ICRC as against the Israeli Court’s.  Whereas the ICRC focuses on each act separately, the Israeli Court does not.
· The fact that there is a DEBATE suggests that international law is not settled on the matter. 
· The Israeli Court distinguishes between targeted killings during active combat or in the midst of battle and targeted killings/ issuing death warrants before the fact.  
· Professor Cassesse’s answer in his opinion to the Israeli Supreme Court is that soldiers must wait until they know someone has explosives before killing them.
· What is excessive harm as opposed to proportionate harm to civilians?
· Do you consider the short term goal of military advantage? Or must you instead consider the goal of the war as a whole? Additional Protocol I refers to “concrete and direct” military advantage, although military manuals (including the British guidelines) talk about “overall” military advantage.    Can you ask whether the fighting itself is legitimate or not?  Armies argue that victory is legitimate per se, without asking whether it was necessary to fight in the first place.  
· Is the INTENT of the soldier key? Mens rea?  But what if soldiers/commanders KNOW that an action will cause excessive harm, does that mean that you intended it? 
8. The Principle of Distinction: Protection of Non-Combatants

Additional Protocol I (1977), Articles 48-60
Part IV. Civilian Population


Art 48. Basic rule [PRINCIPLE OF DISTINCTION!]: In order to ensure respect for and protection of the civilian population and civilian objects, the Parties to the conflict shall at all times distinguish between the civilian population and combatants and between civilian objects and military objectives and accordingly shall direct their operations only against military objectives.


Art 50(1) Protection of the civilian population. A civilian is any person who does not belong to one of the categories of persons referred to in Article 4.  IN CASE OF DOUBT WHETHER A PERSON IS A CIVILIAN, THAT PERSON SHALL BE CONSIDERED TO BE A CIVILIAN.

 
Art 51. - Protection of the civilian population

1. The civilian population and individual civilians shall enjoy general protection against dangers arising from military operations. To give effect to this protection, the following rules, which are additional to other applicable rules of international law, shall be observed in all circumstances.

2. The civilian population as such, as well as individual civilians, SHALL NOT BE THE OBJECT OF ATTACK. Acts or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited.

3. Civilians shall enjoy the protection afforded by this section, UNLESS AND FOR SUCH TIME AS THEY TAKE DIRECT PART IN HOSTILITIES.

4. Indiscriminate attacks are prohibited. Indiscriminate attacks are:
(a) those which are not directed at a specific military objective;
(b) those which employ a method or means of combat which cannot be directed at a specific military objective; or
(c) those which employ a method or means of combat the effects of which cannot be limited as required by this Protocol;

and consequently, in each such case, are of a nature to strike military objectives and civilians or civilian objects without distinction.

5. Among others, the following types of attacks are to be considered as indiscriminate:
(a) an attack by bombardment by any methods or means which treats as a single military objective a number of clearly separated and distinct military objectives located in a city, town, village or other area containing a similar concentration of civilians or civilian objects;
and
(b) an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.

6. Attacks against the civilian population or civilians by way of reprisals are prohibited.

7. The presence or movements of the civilian population or individual civilians shall not be used to render certain points or areas immune from military operations, in particular in attempts to shield military objectives from attacks or to shield, favour or impede military operations. The Parties to the conflict shall not direct the movement of the civilian population or individual civilians in order to attempt to shield military objectives from attacks or to shield military operations.

8. Any violation of these prohibitions shall not release the Parties to the conflict from their legal obligations with respect to the civilian population and civilians, including the obligation to take the precautionary measures provided for in Article 57.

 Art 54. Protection of objects indispensable to the survival of the civilian population

1. Starvation of civilians as a method of warfare is prohibited.

2. It is prohibited to attack, destroy, remove or render useless objects indispensable to the survival of the civilian population, such as food-stuffs, agricultural areas for the production of food-stuffs, crops, livestock, drinking water installations and supplies and irrigation works, for the specific purpose of denying them for their sustenance value to the civilian population or to the adverse Party, whatever the motive, whether in order to starve out civilians, to cause them to move away, or for any other motive.

3. The prohibitions in paragraph 2 shall not apply to such of the objects covered by it as are used by an adverse Party:
(a) as sustenance solely for the members of its armed forces; or
(b) if not as sustenance, then in direct support of military action, provided, however, that in no event shall actions against these objects be taken which may be expected to leave the civilian population with such inadequate food or water as to cause its starvation or force its movement. 

Art 56. Protection of works and installations containing dangerous forces

1. Works or installations containing dangerous forces, namely dams, dykes and nuclear electrical generating stations, shall not be made the object of attack, even where these objects are military objectives, if such attack may cause the release of dangerous forces and consequent severe losses among the civilian population. Other military objectives located at or in the vicinity of these works or installations shall not be made the object of attack if such attack may cause the release of dangerous forces from the works or installations and consequent severe losses among the civilian population.

2. The special protection against attack provided by paragraph 1 shall cease:
(a) for a dam or a dyke only if it is used for other than its normal function and in regular, significant and direct support of military operations and if such attack is the only feasible way to terminate such support;
(b) for a nuclear electrical generating station only if it provides electric power in regular, significant and direct support of military operations and if such attack is the only feasible way to terminate such support;
(c) for other military objectives located at or in the vicinity of these works or installations only if they are used in regular, significant and direct support of military operations and if such attack is the only feasible way to terminate such support.

3. In all cases, the civilian population and individual civilians shall remain entitled to all the protection accorded them by international law, including the protection of the PRECAUTIONARY MEASURES provided for in Article 57. If the protection Ceases and any of the works, installations or military objectives mentioned in paragraph 1 is attacked, all practical precautions shall be taken to avoid the release of the dangerous forces.

4. It is prohibited to make any of the works, installations or military objectives mentioned in paragraph 1 the object of reprisals.

5. The Parties to the conflict shall endeavour to avoid locating any military objectives in the vicinity of the works or installations mentioned in paragraph 1. Nevertheless, installations erected for the sole purpose of defending the protected works or installations from attack are permissible and shall not themselves be made the object of attack, provided that they are not used in hostilities except for defensive actions necessary to respond to attacks against the protected works or installations and that their armament is limited to weapons capable only of repelling hostile action against the protected works or installations.

6. The High Contracting Parties and the Parties to the conflict are urged to conclude further agreements among themselves to provide additional protection for objects containing dangerous forces.

7. In order to facilitate the identification of the objects protected by this article, the Parties to the conflict may mark them with a special sign consisting of a group of three bright orange circles placed on the same axis, as specified in Article 16 of Annex I to this Protocol [Article 17 of Amended Annex]. The absence of such marking in no way relieves any Party to the conflict of its obligations under this Article.

Chapter IV. PRECAUTIONARY MEASURES 

Art 57. Precautions in attack

1. In the conduct of military operations, CONSTANT CARE shall be taken to spare the civilian population, civilians and civilian objects.

2. With respect to attacks, the following precautions shall be taken:
(a) those who plan or decide upon an attack shall:
(i) do everything feasible to verify that the objectives to be attacked are neither civilians nor civilian objects and are not subject to special protection but are military objectives within the meaning of paragraph 2 of Article 52 and that it is not prohibited by the provisions of this Protocol to attack them;
(ii) take all feasible precautions in the choice of means and methods of attack with a view to avoiding, and in any event to minimizing, incidental loss or civilian life, injury to civilians and damage to civilian objects;
(iii) refrain from deciding to launch any attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated;

(b) an attack shall be cancelled or suspended if it becomes apparent that the objective is not a military one or is subject to special protection or that the attack may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated;

(c) effective ADVANCE WARNING shall be given of attacks which may affect the civilian population, unless circumstances do not permit.

3. When a choice is possible between several military objectives for obtaining a similar military advantage, the objective to be selected shall be that the attack on which may be expected to cause the least danger to civilian lives and to civilian objects.

4. In the conduct of military operations at sea or in the air, each Party to the conflict shall, in conformity with its rights and duties under the rules of international law applicable in armed conflict, take all reasonable precautions to avoid losses of civilian lives and damage to civilian objects.

5. No provision of this article may be construed as authorizing any attacks against the civilian population, civilians or civilian objects.

Art 58. Precautions against the effects of attacks

The Parties to the conflict shall, to the maximum extent feasible:

(a) without prejudice to Article 49 of the Fourth Convention, endeavour to remove the civilian population, individual civilians and civilian objects under their control from the vicinity of military objectives;
(b) avoid locating military objectives within or near densely populated areas;
(c) take the other necessary precautions to protect the civilian population, individual civilians and civilian objects under their control against the dangers resulting from military operations.

Chapter V. Localities and zones under special protection

Art 59. Non-defended localities

1. It is prohibited for the Parties to the conflict to attack, by any means whatsoever, non-defended localities.


2. The appropriate authorities of a Party to the conflict may declare as a non-defended locality any inhabited place near or in a zone where armed forces are in contact which is open for occupation by an adverse Party.
Such a locality shall fulfil the following conditions:
(a) all combatants, as well as mobile weapons and mobile military equipment must have been evacuated;
(b) no hostile use shall be made of fixed military installations or establishments;
(c) no acts of hostility shall be committed by the authorities or by the population; and
(d) no activities in support of military operations shall be undertaken.

3. The presence, in this locality, of persons specially protected under the Conventions and this Protocol, and of police forces retained for the sole purpose of maintaining law and order, is not contrary to the conditions laid down in paragraph 2.

4. The declaration made under para graph 2 shall be addressed to the adverse Party and shall define and describe, as precisely as possible, the limits of the non-defended locality. The Party to the conflict to which the declaration is addressed shall acknowledge its receipt and shall treat the locality as a non-defended locality unless the conditions laid down in paragraph 2 are not in fact fulfilled, in which event it shall immediately so inform the Party making the declaration. Even if the conditions laid down in paragraph 2 are not fulfilled, the locality shall continue to enjoy the protection provided by the other provisions of this Protocol and the other rules of international law applicable in armed conflict.

5. The Parties to the conflict may agree on the establishment of non-defended localities even if such localities do not fulfil the conditions laid down in paragraph 2. The agreement should define and describe, as precisely as possible, the limits of the non-defended locality; if necessary, it may lay down the methods of supervision.

6. The Party which is in control of a locality governed by such an agreement shall mark it, so far as possible, by such signs as may be agreed upon with the other Party, which shall be displayed where they are clearly visible, especially on its perimeter and limits and on highways.

7. A locality loses its status as a non-defended locality when its ceases to fulfil the conditions laid down in paragraph 2 or in the agreement referred to in paragraph 5. In such an eventuality, the locality shall continue to enjoy the protection provided by the other provisions of this Protocol and the other rules of international law applicable in armed conflict.

The Rome Statute of the International Criminal Court, Article 8(2)(b)(i)-(ii)
War crimes 
1. The Court shall have jurisdiction in respect of war crimes in particular when committed as part of a plan or policy or as part of a large-scale commission of such crimes. 
2. For the purpose of this Statute, “war crimes” means: 
(b) Other serious violations of the laws and customs applicable in international armed 
conflict, within the established framework of international law, namely, any of the following acts: 
(i) Intentionally the civilian directing attacks against population as such or against individual civilians not taking direct part in hostilities; 
(ii) Intentionally directing attacks against civilian objects, that is, objects which are not military objectives; 
(iii) Intentionally directing attacks against personnel, installations, material, units or vehicles involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter of the United Nations, as long as they are entitled to the protection given to civilians or civilian objects under the international law of armed conflict; 
(iv) Intentionally launching an attack in the knowledge that such attack will cause incidental loss of life or injury to civilians or damage to civilian objects or widespread, long-term and severe damage to the natural environment which would be clearly excessive in relation to the concrete and direct overall military advantage anticipated; 
(v) Attacking or bombarding, by whatever means, towns, villages, dwellings or buildings which are undefended and which are not military objectives; 
(vi) Killing or wounding a combatant who, having laid down his arms or having no longer means of defence, has surrendered at discretion; 
(vii) Making improper use of a flag of truce, of the flag or of the military insignia and uniform of the enemy or of the United Nations, as well as of the distinctive emblems of the Geneva Conventions, resulting in death or serious personal injury; 
(viii) The transfer, directly or indirectly, by the Occupying Power of parts of its own civilian population into the territory it occupies, or the deportation or transfer of all or parts of the population of the occupied territory within or outside this territory; 
(ix) Intentionally directing attacks against buildings dedicated to religion, education, art, science or charitable purposes, historic monuments, hospitals and places where the sick and wounded are collected, provided they are not military objectives; 
(x) Subjecting persons who are in the power of an adverse party to physical mutilation or to medical or scientific experiments of any kind which are neither justified by the medical, dental or hospital treatment of the person concerned nor carried out in his or her interest, and which cause death to or seriously endanger the health of such person or persons; 
(xi) Killing or wounding treacherously individuals belonging to the hostile nation or army; 
(xii) Declaring that no quarter will be given; 
(xiii) Destroying or seizing the enemy’s property unless such destruction or seizure be imperatively demanded by the necessities of war; 
(xiv) Declaring abolished, suspended or inadmissible in a court of law the rights and actions of the nationals of the hostile party; 
(xv) Compelling the nationals of the hostile party to take part in the operations of war directed against their own country, even if they were in the belligerent’s service before the commencement of the war; 
(xvi) Pillaging a town or place, even when taken by assault; 

(xvii) Employing poison or poisoned weapons; 
(xviii) Employing asphyxiating, poisonous or other gases, and all analogous liquids, materials or devices; 
(xix) Employing bullets which expand or flatten easily in the human body, such as bullets with a hard envelope which does not entirely cover the core or is pierced with incisions; 
(xx) Employing weapons, projectiles and material and methods of warfare which are of a nature to cause superfluous injury or unnecessary suffering or which are inherently indiscriminate in violation of the international law of armed conflict, provided that such weapons, projectiles and material and methods of warfare are the subject of a comprehensive prohibition and are included in an annex to this Statute, by an amendment in accordance with the relevant provisions set forth in articles 121 and 123; 
(xxi) Committing outrages upon personal dignity, in particular humiliating and degrading treatment; 
(xxii) Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as defined in article 7, paragraph 2 (f), enforced sterilization, or any other form of sexual violence also constituting a grave breach of the Geneva Conventions; 
(xxiii) Utilizing the presence of a civilian or other protected person to render certain points, areas or military forces immune from military operations; 
(xxiv) Intentionally directing attacks against buildings, material, medical units and transport, and personnel using the distinctive emblems of the Geneva Conventions in conformity with international law; 
(xxv) Intentionally using starvation of civilians as a method of warfare by depriving them of objects

indispensable to their survival, including wilfully impeding relief supplies as provided for under the Geneva Conventions; 
(xxvi) Conscripting or enlisting children under the age of fifteen years into the national armed forces or using them to participate actively in hostilities. 
Eyal Benvenisti, Human Dignity in Combat: The Duty to Spare Enemy Civilians 
Central Question: To what extent must an army expose its soldiers to risks so as to SPARE enemy civilians?

· An army attacks a neighborhood where the enemy is hiding among civilians.  According to international law, it must not attack “indiscriminately,” a term that includes “an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.” But what is the meaning of “excessive” damage?  More concretely, is the army required to expose its combatants to life-threatening risks in order to spare enemy civilians?

ROLE of HR law? Do the principles that inspire the law on human rights have or should have any bearing on the interpretation and application of the law on the conduct of hostilities between enemies?  The inspiration may come not only from international human rights law:  Several national constitutions, most prominently the German Basic Law, demand unconditional adherence to human dignity.  To what extent does the inherent right to life of every individual entail an obligation on an attacking enemy to protect that right including by risking its own soldiers’ lives?

Two competing vision of IHL

· The ﬁrst vision, espoused by governments and armies and expressed in military manuals and as reactions to international legal instruments, views the laws of war primarily as a compact between rival armies to coordinate how they can “conciliate the necessities of war with the laws of humanity.”  (In the words of the preamble of the 1868 St. Petersburg Declaration.)
· Armies interpret the law as granting them wide discretion.  They wish to limit the commanders’ responsibilities rather than increase protection to civilians.  They highlight the obligations imposed on the defending army.  In applying the test of proportionality, they stipulate that the means used should be measured against the overall aim of winning the military conﬂict rather than against the particular aim of winning a speciﬁc battle.  And this overall aim is deﬁned subjectively.  The army’s position, therefore, views the duty to spare enemy civilians as implying a prohibition on “willful intent” to inﬂict civilian casualties or, at most, as synonymous with “wanton disregard for the safety of the civilian population,” or with “recklessness.”  Otherwise, the enemy civilians are exposed to the risk of error.

· The reciprocal relationship between ﬁghting armies is not likely to engender the level of civilian protection set by the human dignity principle.  Instead of earnest assessment of necessity and proportionality armies may opt for self-serving rationalizations.  The question, to be explored in the subsequent section, is then to what extent other types of international norms could offer effective remedies. 

· The second vision, reﬂected in recent decisions of international tribunals and in articulations of humanitarian organizations, reads the law as a manifest of humanitarian fraternity, and their role as its promoters.  Whereas the former emphasizes reciprocity as underlying the law and informing its application, the latter highlights the overriding and unconditional humanitarian obligation toward civilians regardless of their nationality.  According to the ICJ, it is “the overriding consideration of humanity” which is “at the heart of” the principles and rules of law applicable in armed conﬂict (Legality of the The Use of Nuclear Weapons, supra note 2, at para. 95).
Short Answer: In general, there is not requirement to risk combatants to reduce the risk to enemy civilians, but some of the specific rules entail the assumption of such risks.  The human dignity principle informs the interpretation of the law on the conduct of hostilities and provides a built-in mechanism for improving armies’ treatment of enemy civilians.  It inspires additional remedial and institutional norms that could overcome armies’ distrust of each other during the height of battle. 

· The standard: Preventing “Excessive Harm” to enemy civilians

· The general, inspirational norm of international armed conﬂict prohibits the targeting of civilians.  (Additional Protocol I, Article 51(2)) In addition, it stipulates that combatants must not engage in “indiscriminate attack” and must try to avoid “excessive harm” to enemy civilians. 

· The law deﬁnes “indiscriminate attack” as “an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.” (Additional Protocol I, Article 51(5)) “An attack shall be cancelled or suspended if it becomes apparent …that the attack may be expected to cause incidental loss of civilian life … which would be excessive in relation to the concrete and direct military advantage anticipated.” (Additional Protocol I, Article 57(2))

· The sweeping prohibition on causing “excessive” incidental loss to civilians raises many questions concerning its translation into concrete rules.  Like other similar applications of the proportionality test, the obligation to prevent excessive harm to civilians involves factors that must be weighed ad-hoc: the necessity of the attack (is it instrumental to the aims of the combat?  Is it indispensable to the overall war effort?) and its proportionality (how to measure human losses versus military gains?  Given the expected and unavoidable toll on civilians, to what extent will the pursuit of the combat itself become unlawful?)

Asymmetrical warfare – non neutral?  Incentive for guerrillas to ignore principle of distinction

· Additionally, regular armies ﬁghting irregular guerrilla forces that operate from densely populated areas47 often view the ambiguous norm prohibiting “excessive” civilian losses as non-neutral.  This norm, which shifts the responsibility for civilian losses to the attacker, is exploited by irregular forces48 (insofar as they are not deterred by international law, which views this illegal practice as a war crime49.) These difﬁculties suggest that armies, in particular armies that have airborne and long-range artillery 

Defense of necessity – 2 arguments against it

· CONCEPTUAL DIFFICULTY

· These defenses correspond to the defenses recognized, respectively, as “self defense,” “duress,” and “necessity” under contemporary national systems of criminal law.  They reﬂect an ancient respect for the plight of individuals facing life-threatening situations.  Under stringent conditions, such individuals may be excused for harming innocents in order to save themselves or others from imminent threat coming from another person (duress) or results from emergency circumstances (necessity), or justiﬁed in their actions to repel an unlawful assault (self-defense). 

· Introducing the concepts of self-defense and necessity into the context of the regulation of combat leads to a conceptual difﬁculty.  The regulation of combat activities assumes that the actors are in the midst of a ﬁght, each struggling to avert serious threats to themselves if not to ensure their very survival as human beings and as political entities.  But were not the rules constraining combatants inspired, in the words of the 1907 Hague Regulations, “by the desire to diminish the evils of war, as far as military requirements permit”?  Since the rules—including those relating to criminal responsibility—have already been shaped by considerations of military necessity during combat, an additional layer of such defenses would undermine the effort to balance between necessity and evil.  Similarly, as noted, the rules seek to address and constrain the spectrum of reprisals in response to the enemy’s violations of the law.  If a ubiquitous claim of self-defense were available for any violation of the law, the attempt to constrain reprisals would be futile. 

· Who should do the nuancing and WHEN?
· The availability of these defenses should be determined only in retrospect.  When they decide to violate the law, actors must assume the risk that their assertion of supreme emergency may be later rejected and their act considered a crime.  The threat of punishment will act here as an effective deterrent.

· Principle of Individuality forms the basis for principle of distinction, the law’s requirement to target only combatants, those who pose a risk, and only for the purpose of averting the risk. The law does not condone killing per se, not even the killing of enemy combatants. The legitimate aim of combat is not to kill one’s individual enemies, but to weaken the enemy.

ARGUMENT: Duty to ENSURE protection of lives of enemy civilians depends is secondary for 3 reasons:

1.  AGENCY or control test for the ATTACKER: 

· During warfare combatants often can directly affect the lives of foreign civilians even before establishing exclusive control over the area they inhabit.  This direct power calls for recognizing duties towards those civilians.  This duty should reﬂect the nature and scope of the power the attacking army has over the attacked population.  The attacker’s power does not amount to an ability to control the lives of that population fully.  The defending government is still in control, and in fact forcefully resists the attacker’s effort to gain exclusivity.  Lacking such exclusive control, there is no basis to impose on the attacking army an obligation to ensure enemy civilians’ lives (protecting them, for example, from internal ethnic conﬂicts).  Their army, which is still in control, has the duty to ensure their rights.  

· Instead, before and during military attacks the attacker has lesser duties compared with the duties it will have once it occupies the enemy’s territory or otherwise assumes exclusive control over enemy civilians.  Before and during the attack, the attacking army owes a DUTY TO RESPECT enemy civilians’ lives.  In contrast, the same army will assume the duty to ensure the rights of enemy civilians when they become subject to its effective control as prisoners of war, or “protected persons” in occupied territories.
· This duty to respect includes, besides the obvious and unconditional duty not to target enemy civilians, also the duty to refrain as much as possible from harming enemy civilians.  The duty to respect is not only a negative duty.  It is a positive duty in the sense that it requires armies to take precautions to reduce harms, and to use more discriminating weapons even if they are more expensive or take longer to take effect.

· ICJ decision in the Case Concerning Armed Activities on the Territory of The Congo, in which the court emphasizes the occupying power’s duties “to protect,” “to prevent,” and “to ensure respect” to the rights of protected persons.

·  [In contrast to Isayeva where the Russian army had jurisdiction and complete control over the besieged town in Chechnya.]
2. Duty to protect your OWN civilians always TRUMPS

· When armies attack they face two conﬂicting obligations. The ﬁrst is the obligation to ensure the rights of their own nationals, and the second is the obligation to respect enemy nationals by not targeting them and by striving to reduce the harms the army inﬂicts on them.  The juxtaposition of these two obligations suggests that each of the armies has a dominant goal, even a duty, to protect its civilians, their rights and interests in the pursuit of the war efforts.  This dominant goal is beyond reproach.  The   laws of war do not question the legitimacy of pursuing the battle once started; they apply to aggressors and defenders alike, otherwise the effort to regulate the conduct of hostilities would collapse.  Hence, the duty to respect enemy civilians must be subjected to ensuring the dominant goal of overcoming the enemy.  The security of the attacking forces may be viewed as part of the military goals of the attacking army.

3. Army’s obligation towards its combatants:  Imposing risks on combatants is justiﬁed to the extent that the risk is necessary to secure their individual interests and their interests as citizens.
Final Report to the Prosecutor by the Committee Established to Review the NATO 

2 questions:
· Are the prohibitions alleged sufficiently well established as violations of international humanitarian law to form the basis of a prosecution?
· Do the facts reasonably suggest such violations were committed by NATO?

TEST for Prosecutor’s legal entitlement to investigate: "credible evidence tending to show that crimes within the jurisdiction of the Tribunal may have been committed in Kosovo". The Prosecutor may, in her discretion, require that a higher threshold be met before making a positive decision that there is sufficient basis to proceed under Article 18(1). 

1. Legally actionable damage to environment? NO.

TEST
· High threshold of DAMAGE: Neither the USA nor France has ratified Additional Protocol I.  Article 55 may, nevertheless, reflect current customary law (see however the 1996 Advisory Opinion on the Legality of Nuclear Weapons, where the International Court of Justice appeared to suggest that it does not. In any case, Articles 35(3) and 55 have a very high threshold of application. Their conditions for application are extremely stringent and their scope and contents imprecise. For instance, it is generally assumed that Articles 35(3) and 55 only cover very significant damage. The adjectives ‘widespread, long-term, and severe’ used in Additional Protocol I are joined by the word ‘and’, meaning that it is a triple, cumulative standard that needs to be fulfilled. 
· Consequently, it would appear extremely difficult to develop a prima facie case upon the basis of these provisions, even assuming they were applicable. For instance, it is thought that the notion of ‘long-term’ damage in Additional Protocol I would need to be measured in years rather than months, and that as such, ordinary battlefield damage of the kind caused to France in World War I would not be covered. 

· Proportionality: It is difficult to assess the relative values to be assigned to the military advantage gained and harm to the natural environment, and the application of the principle of proportionality is more easily stated than applied in practice. In applying this principle, it is necessary to assess the importance of the target in relation to the incidental damage expected: if the target is sufficiently important, a greater degree of risk to the environment may be justified. 

· Even when targeting admittedly legitimate military objectives, there is a need to avoid excessive long-term damage to the economic infrastructure and natural environment with a consequential adverse effect on the civilian population. Indeed, military objectives should not be targeted if the attack is likely to cause collateral environmental damage which would be excessive in relation to the direct military advantage which the attack is expected to produce.  No guidelines as to what is considered “excessive”, however.
· In order to satisfy the requirement of proportionality, attacks against military targets which are known or can reasonably be assumed to cause grave environmental harm may need to confer a very substantial military advantage in order to be considered legitimate. At a minimum, actions resulting in massive environmental destruction, especially where they do not serve a clear and important military purpose, would be questionable. The targeting by NATO of Serbian petro-chemical industries may well have served a clear and important military purpose.

· MENS REA: The above considerations also suggest that the requisite mens rea on the part of a commander would be actual or constructive knowledge as to the grave environmental effects of a military attack; a standard which would be difficult to establish for the purposes of prosecution and which may provide an insufficient basis to prosecute military commanders inflicting environmental harm in the (mistaken) belief that such conduct was warranted by military necessity.
· Decision: The environmental damage caused during the NATO bombing campaign does not reach the Additional Protocol I threshold. In addition, the UNEP Report also suggests that much of the environmental contamination which is discernible cannot unambiguously be attributed to the NATO bombing. 

· The alleged environmental effects of the NATO bombing campaign flow in many cases from NATO’s striking of legitimate military targets compatible with Article 52 of Additional Protocol I such as stores of fuel, industries of fundamental importance for the conduct of war and for the manufacture of supplies and material of a military character, factories or plant and manufacturing centres of fundamental importance for the conduct of war. 

2. Legally actionable use of depleted Uranium Projectiles? NO.

· No consensus exists in international legal circles that the use of such projectiles violate general principles of the law applicable to use of weapons in armed conflict at present.  Indeed, even in the case of nuclear warheads and other weapons of mass-destruction – those which are universally acknowledged to have the most deleterious environmental consequences – it is difficult to argue that the prohibition of their use is in all cases absolute.

3. Legally actionable use of cluster bombs? NO.

· There is no general legal consensus that cluster bombs are illegal qua equivalent to antipersonnel landmines. It should be noted that the use of cluster bombs was an issue of sorts in Martić. In that decision the Chamber stated there was no formal provision forbidding the use of cluster bombs as such but it regarded the use of the Orkan rocket with a cluster bomb warhead in that particular case as evidence of the intent of the accused to deliberately attack the civilian population because the rocket was inaccurate, it landed in an area with no military objectives nearby, it was used as an antipersonnel weapon launched against the city of Zagreb and the accused indicated he intended to attack the city as such.  The Chamber concluded that "the use of the Orkan rocket in this case was not designed to hit military targets but to terrorise the civilians of Zagreb". There is no indication cluster bombs were used in such a fashion by NATO.
· As a bottom line, civilians, civilian objects and civilian morale as such are not legitimate military objectives. The media does have an effect on civilian morale
4. Legally actionable failure not to TARGET CIVILIANS? NO.

STATEMENT OF THE LAW

· Combat military commanders are required: a) to direct their operations against military objectives, and b) when directing their operations against military objectives, to ensure that the losses to the civilian population and the damage to civilian property are not disproportionate to the concrete and direct military advantage anticipated. Attacks which are not directed against military objectives (particularly attacks directed against the civilian population) and attacks which cause disproportionate civilian casualties or civilian property damage may constitute the actus reus for the offence of unlawful attack under Article 3 of the ICTY Statute. 

· The mens rea for the offence is intention or recklessness, not simple negligence. In determining whether or not the mens rea requirement has been met, it should be borne in mind that commanders deciding on an attack have duties:

a) to do everything practicable to verify that the objectives to be attacked are military objectives,

b) to take all practicable precautions in the choice of methods and means of warfare with a view to avoiding or, in any event to minimizing incidental civilian casualties or civilian property damage, and

c)to refrain from launching attacks which may be expected to cause disproportionate civilian casualties or civilian property damage.

· One of the principles underlying international humanitarian law is the principle of distinction, which obligates military commanders to distinguish between military objectives and civilian persons or objects. The practical application of this principle is effectively encapsulated in Article 57 of Additional Protocol which, in part, obligates those who plan or decide upon an attack to "do everything feasible to verify that the objectives to be attacked are neither civilians nor civilian objects". 

· The obligation to do everything feasible is high but not absolute. A military commander must set up an effective intelligence gathering system to collect and evaluate information concerning potential targets. The commander must also direct his forces to use available technical means to properly identify targets during operations. Both the commander and the aircrew actually engaged in operations must have some range of discretion to determine which available resources shall be used and how they shall be used. Further, a determination that inadequate efforts have been made to distinguish between military objectives and civilians or civilian objects should not necessarily focus exclusively on a specific incident. If precautionary measures have worked adequately in a very high percentage of cases then the fact they have not worked well in a small number of cases does not necessarily mean they are generally inadequate.
· Kupreskic Judgment  - PROGRESSIVE VIEW OF PROPORTIONALITY – CUMULATIVE EFFECT
· "As an example of the way in which the Martens clause may be utilised, regard might be had to considerations such as the cumulative effect of attacks on military objectives causing incidental damage to civilians. In other words, it may happen that single attacks on military objectives causing incidental damage to civilians, although they may raise doubts as to their lawfulness, nevertheless do not appear on their face to fall foul per se of the loose prescriptions of Articles 57 and 58 (or of the corresponding customary rules). However, in case of repeated attacks, all or most of them falling within the grey area between indisputable legality and unlawfulness, it might be warranted to conclude that the cumulative effect of such acts entails that they may not be in keeping with international law. Indeed, this pattern of military conduct may turn out to jeopardise excessively the lives and assets of civilians, contrary to the demands of humanity."
· This formulation in Kupreskic can be regarded as a progressive statement of the applicable law with regard to the obligation to protect civilians. Its practical import, however, is somewhat ambiguous and its application far from clear. It is the committee’s view that where individual (and legitimate) attacks on military objectives are concerned, the mere cumulation of such instances, all of which are deemed to have been lawful, cannot ipso facto be said to amount to a crime. The committee understands the above formulation, instead, to refer to an overall assessment of the totality of civilian victims as against the goals of the military campaign.
JUS AD BELLUM v. JUS IN BELLO 

· Jus ad bellum regulates WHEN states may use force and is, for the most part, enshrined in the UN Charter.
· Jus in bello regulates HOW states my use force.  Whether or not a conflict was initiated wrongfully, BOTH parties must comply with jus in bello. 
Definition of MIILITARY OBJECTIVE

· The most widely accepted definition of "military objective" is that in Article 52 of Additional Protocol I which states in part: 

· In so far as objects are concerned, military objectives are limited to those objects which by their nature, location, purpose or use make an effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage.
· Although the Protocol I definition of military objective is not beyond criticism, it provides the contemporary standard which must be used when attempting to determine the lawfulness of particular attacks. That being said, it must be noted once again neither the USA nor France is a party to Additional Protocol I. The definition is, however, generally accepted as part of customary law.

MEDIA?

· Whether the media constitutes a legitimate target group is a debatable issue. If the media is used to incite crimes, as in Rwanda, then it is a legitimate target. If it is merely disseminating propaganda to generate support for the war effort, it is not a legitimate target. 

· 2 questions: 

· Legit military target? 
· Dual use communication system was a legit object of attack.  
· Casualties proportionate to military advantage gained? Military advantage must be an “effective contribution” to military action and “definite military advantage”  

Physicians for Human Rights et al vs. Almog et al, Israel Supreme Court (2003)
· Question: Is the use of FLECHETTES prohibited by the law of war?
· Petitioners argued that flechettes, by their nature, do not discriminate between civilians and combatants so they are ILLEGAL.
· Government argued that the use of flechettes is necessary in exceptional circumstances and is generally limited/tightly controlled.  The use of flechettes are only allowed when harm to civilians is minimal and only as against those suspected of activities that injured IDF forces or Israeli citizens.
· Decision: NO.  This Court will not intervene in the choice of military weapons, which the respondents use in order to prevent vicious terrorist attacks.  
· USE of flechettes must be PROPORTIONAL
· IDF set out stringent conditions for their use
· Question of whether their use is permitted in particular circumstances is up to the authorized commander.  
Prosecutor v. Martic, Case No. IT-95-11-T, Judgment, (June 12, 2007)
· M-87 Organ = INDISCRIMINATE WEAPON: The Trial Chamber therefore concludes that the M-87 Orkan, by virtue of its characteristics and the firing range in this specific instance, was incapable of hitting specific targets. For these reasons, the Trial Chamber also finds that the M-87 Orkan is an indiscriminate weapon, the use of which in densely populated civilian areas, such as Zagreb, will result in the infliction of severe casualties. 

· By 2 May 1995, the effects of firing the M-87 Orkan on Zagreb were known to those involved. Furthermore, before the decision was made to once again use this weapon on Zagreb on 3 May 1995, the full impact of using such an indiscriminate weapon was known beyond doubt as a result of the extensive media coverage on 2 May 1995 of the effects of the attack on Zagreb.

International Committee of the Red Cross, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts (2007)
THESIS

· Although, cluster munitions are not prohibited by treaty, their characteristics and consequences raise serious questions as to whether they can be used in accordance with fundamental rules of IHL.  States should, on an individual basis, immediately end the use of such weapons, prohibit their transfer and destroy existing stocks.
3 reasons:

1. There are concerns as to whether cluster munitions may be used against military objectives in populated areas in accordance with the rules of IHL concerning distinction and the prohibition of indiscriminate attacks. These rules are intended to ensure that attacks are directed at specific military objectives and are not of a nature to strike military objects and civilians or civilian objects without distinction. As indicated earlier, most cluster munitions are designed to disperse large numbers of submunitions over very wide areas.  It is difficult, if not impossible, to  distinguish between military objectives and civilians or civilian objects in a populated target area.

2. There are also concerns arising in relation to the rule of proportionality. This rule recognizes that civilian casualties and damage to civilian objects may occur during an attack against a legitimate military objective but requires, if an attack is to proceed, that the incidental impact on civilians not outweigh the military advantage anticipated. An attack that causes excessive incidental civilian casualties or damage in relation to the concrete and direct military advantage anticipated would be disproportionate and therefore prohibited. 

It is clear that implementing the rule of proportionality during the planning and execution of an attack using cluster munitions must include an evaluation of the foreseeable incidental consequences for civilians during the attack (immediate death and injury) and consideration of the foreseeable effects of submunitions that become explosive remnants of war (ERW). Is it credible to argue today that the short-, mid- or long-term consequences of unexploded submunitions are unforeseeable, particularly when these weapons are used in or near populated areas?

3. The rules on feasible precautions are particularly important when cluster munitions are used, given their effects both during and after a conflict.14 These rules require that both sides take specific action to reduce the chances that civilians or civilian objects be mistakenly attacked and to minimize civilian casualties when an attack is launched. Such action includes careful selection and verification of targets, the cancellation or suspension of attacks, dissemination of warnings before an attack and efforts to avoid locating military objectives in populated areas.

Implementing the obligation to take all feasible precautions in the choice of means and methods of attack with a view to avoiding, and in any event to minimizing, incidental civilian casualties and damages would require, for example, that a party consider the accuracy of the cluster munition and its targeting system, the size of the dispersal pattern, the amount of ERW likely to result, the presence of civilians and their proximity to military objectives, and the use of alternative munitions and tactics. It could also require that submunitions not be used in populated areas and that alternative weapons be considered. 
Israel Supreme Court, Adalah – The Legal Center for Arab Minority Rights in Israel v. GOC Central Command, IDF (2005)

Issue: Legality of “Early Warning” procedure employed by Israeli military.

Petitioner’s case: Petitioners claim that the procedure known as "Early Warning" is illegal, as it is at odds with the principles of international humanitarian law regarding the military activity of an occupying force in occupied territory.  It is, in fact, the use of a protected civilian as a "human shield".  The procedure puts the protected civilian in real and tangible danger.  It puts him at the pinnacle of military activity, the objective of which is arresting a person whom respondents themselves define as most dangerous. The protected civilian's consent is not true consent, and in any case is irrelevant.  The protected civilian cannot waive the rights granted him by international law, including the right not to be involved in the military activity of an occupying force.

Professor Benvenisti -- NOT proportional! 2 reasons

· Aim could be achieved through other means: The procedure describes a legitimate motivation for use of 'early warning' measures, since protection of those who are not combatants is, as mentioned, the duty of the army in combat.  What has yet to be examined is whether or not that means is proportional, that is to say, whether the same objective cannot be achieved without the use of the Palestinian residents.  It seems that on this point that the procedure raises difficulty, since the use of a simple audio amplification system would be an efficient enough means.
· Level of danger to residents is UNCLEAR: It is unclear whether the danger involved in using residents to relay warnings is equivalent to the saving of the lives of those who are believed to be in the building into which the army wishes to enter, and whom the army wishes to warn.  The uncertainty regarding the expected level of danger makes the exposure to the danger disproportionate.

· The requirement of receiving the local resident's consent to provide assistance does not change anything, in light of the large power imbalance between IDF soldiers and the residents, which turns the consent into consent which is coerced.

Normative Framework – OCCUPATION

· Early warning may be obligatory: An army in an area under belligerent occupation is permitted to arrest local residents wanted by it, who endanger its security In this framework – and to the extent that it does not frustrate the military action intended to arrest the wanted person, the army is permitted – and at times even required – to give the wanted person an early warning.

· KEY: Military must BALANCE the value of civilian lives and need to prevent excessive damage to the local population as against the life and dignity of the particular civilian who carries out the early warning.

· Conclusion of balancing: Early warning system is FORBIDDEN due to Principle of distinction 
· First, a basic principle, which passes as a common thread running through all of the law of belligerent occupation, is the prohibition of use of protected residents as a part of the war effort of the occupying army.  The civilian population is not to be used for the military needs of the occupying army.  From this general principle is derived the specific prohibition of use of local residents as a "human shield".  Also derived from this principle is the prohibition of use of coercion (physical or moral) of protected persons in order to obtain intelligence (article 31 of The Fourth Geneva Convention). 

· Second, an additional principle of the humanitarian law is that all is to be done to separate between the civilian population and military activity. The central application of this rule is the duty to distance innocent local residents from the zone of hostilities. This rule calls for an approach, according to which a local resident is not to be brought, even with his consent, into a zone in which combat activity is taking place.  

· Third, in light of the inequality between the occupying force and the local resident, it is not to be expected that the local resident will reject the request that he relay a warning to the person whom the army wishes to arrest.   People cannot consent to be human shields or contribute to enemy’s war effort.
· Last, one cannot know in advance whether the relaying of a warning involves danger to the local resident who relays it.  The ability to properly estimate the existence of danger is difficult in combat conditions, and a procedure should not be based on the need to assume a lack of danger, when such an assumption is at times unfounded.  

Concurrence by Vice President Cheshin

Ex ante/ ex post distinction – slippery slope!!!  The formula is one of ex ante and ex post, and for our purposes is applicable to an even greater degree. 
· The first reason that strengthens our conclusion can be called "the written rule versus reality".  However clear and clean the written rule may be, we must not forget that it is carried out, de facto, in the field, outside, under pressure, in tense circumstances, in conditions of mortal danger – to residents and soldiers.  With any slight deviation from the directive, misunderstanding, or incorrect reading of the conditions in the field, we have strayed off the proper road onto the forbidden shoulders – we have slid from the permitted over to the forbidden.  The temptation is great, and the justification will be easily found.  Indeed, as the intensity of the danger rises, so rises the intensity of the temptation – in field conditions – to deviate from the procedure. 

Concurrence by Justice Beinisch

· Early Warning system NOT proportional: Regarding the danger to the resident asked to assist army forces, there is no way to ensure that his life is not being endangered by involving him in the activity – activity with which he has no connection, and into which he is thrown against his best interest.  In these circumstances, the danger to the life of the resident is a real danger which does not stand in proper proportion to the purpose of the procedure – minimizing loss of the lives of the innocent residents – while severely violating the free will of the resident asked to assist army forces, and no less, violating his dignity as a human being. 

· Even if the Early Warning system were prima facie legal, it cannot be implemented legally!  It impossible to escape the impression that the reality described by petitioners, which was not categorically denied by respondents, shows that the procedure, with all the qualifications in it- even if it was legal, and I am not of the opinion that it is – is not capable of be implemented, de facto.
· Art. 57: “effective” warning of an impending attack must be given to the civilian population, “unless circumstances do not permit.”   Effective warning means that people have sufficient time to react to warning, warning states the location to be affected and where civilians can seek safety.  
· Types of advance warning: phone calls with prerecorded messages, “knock on the roof’ missiles, pamphlets, etc.  
· WHAT if people insist on staying despite advance warning? Does this render them willing participants in the armed conflict? Voluntary human shields? 
· “Mock warnings” are prohibited because they undermine the possibility of giving REAL advance warning when it is due. 
· HOW can you weigh the proportionality of killing 100 civilians in order to capture/kill the commander of a terrorist group?
· To what extent does an army have an obligation to protect the enemy’s civilian population? 
· One answer is to say the armies cannot distinguish between their civilians and the enemies’.  Civilians are civilians, period.  
· Armies cannot externalize all risks.  Bomber planes must fly lower so as not to bomb indiscriminately, for example.  
· INTRESTING: In an asymmetric conflict (transnational or internal) where the civilians are on the side of the enemy, there may be an obligation to consider their welfare because they are not being protected by ANY institutions whatsoever.  
· SUMMARY – transnational warfare/ legal questions that arise
· To what extent is a transnational armed conflict ACTUALLY an armed conflict? Is the war on terror actually just law enforcement of ordinary domestic criminal law?  Which law is applicable? 
· In internal armed conflict, there is an assumption that the army internalizes risk to civilian population.  If laws of war don’ provide all necessary guidelines, human rights law provide even stronger constraints on army.  
· In transnational armed conflict, the legitimate army claims that in fighting unlawful combatants, they are not bound by human rights law OR humanitarian law.  Prof. thinks that there should be a new reading of law applicable to transnational armed conflict – army must internalize risks to civilian population in this circumstance as well.  

9. OCCUPATION: Concept, History and Future

Hague Regulations (1907), Articles 42-56
Art. 42. Territory is considered occupied when it is actually placed under the authority of the hostile army.
The occupation extends only to the territory where such authority has been established and can be exercised. 

Art. 43. The authority of the legitimate power having in fact passed into the hands of the occupant, the latter shall take all the measures in his power to restore, and ensure, as far as possible, public order and safety, while respecting, unless absolutely prevented, the laws in force in the country.

Art. 46. Family honour and rights, the lives of persons, and private property, as well as religious convictions and practice, must be respected.  Private property cannot be confiscated. (Iraq!)
IV Geneva Convention (1949), Articles 2, 4, 6, 27-66
Art. 2. In addition to the provisions which shall be implemented in peace-time, the present Convention shall apply to all cases of declared war or of any other armed conflict which may arise between two or more of the High Contracting Parties, even if the state of war is not recognized by one of them.

The Convention shall also apply to all cases of partial or total occupation of the territory of a High Contracting Party, even if the said occupation meets with no armed resistance.


Although one of the Powers in conflict may not be a party to the present Convention, the Powers who are parties thereto shall remain bound by it in their mutual relations. They shall furthermore be bound by the Convention in relation to the said Power, if the latter accepts and applies the provisions thereof.

Art. 4. Persons protected by the Convention are those who, at a given moment and in any manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to the conflict or Occupying Power of which they are not nationals.

Nationals of a State which is not bound by the Convention are not protected by it. Nationals of a neutral State who find themselves in the territory of a belligerent State, and nationals of a co-belligerent State, shall not be regarded as protected persons while the State of which they are nationals has normal diplomatic representation in the State in whose hands they are.


Art. 27. Protected persons are entitled, in all circumstances, to respect for their persons, their honour, their family rights, their religious convictions and practices, and their manners and customs. They shall at all times be humanely treated, and shall be protected especially against all acts of violence or threats thereof and against insults and public curiosity.


Art. 28. [no human shields] The presence of a protected person may not be used to render certain points or areas immune from military operations.

Art. 31. [no torture] No physical or moral coercion shall be exercised against protected persons, in particular to obtain information from them or from third parties.
Art. 37. [humane treatment in detention]  Protected persons who are confined pending proceedings or serving a sentence involving loss of liberty, shall during their confinement be humanely treated.
Art. 45. [No extraordinary rendition?] Protected persons shall not be transferred to a Power which is not a party to the Convention.

Art. 51. The Occupying Power may not compel protected persons to serve in its armed or auxiliary forces. No pressure or propaganda which aims at securing voluntary enlistment is permitted.

(…)  Protected persons may not be compelled to undertake any work which would involve them in the obligation of taking part in military operations. The Occupying Power may not compel protected persons to employ forcible means to ensure the security of the installations where they are performing compulsory labour.

Art. 54. The Occupying Power may not alter the status of public officials or judges in the occupied territories, or in any way apply sanctions to or take any measures of coercion or discrimination against them, should they abstain from fulfilling their functions for reasons of conscience. [De-Bathification?!!!]
Art. 65. The penal provisions enacted by the Occupying Power shall not come into force before they have been published and brought to the knowledge of the inhabitants in their own language. The effect of these penal provisions shall not be retroactive.  [No retroactive application of NEW laws]
Case concerning Armed Activities of the Territory of the Congo (Democratic Republic of the Congo v. Uganda) (2005)
Congo’s Case

· The DRC contended that “[Uganda] set up an occupation zone, which it administered both directly and indirectly” by way of the creation of and active support for various Congolese rebel factions.  Therefore, Congo should be held responsible for violations committed BOTH by the Ugandan forces and the Congolese milita.
Decision

TEST for occupation and liability of occupier
· Under customary international law, as reflected in Article 42 of the Hague Regulations of 1907, territory is considered to be occupied when it is actually placed under the authority of the hostile army, and the occupation extends only to the territory where such authority has been established and can be exercised (Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory). 

· KEY QUESTION: Was there sufficient evidence to demonstrate that the said authority was in fact established and exercised by the intervening State?  The Ugandan armed forces in the DRC were stationed in particular locations, did they substitute their own authority for that of the Congolese Government? 
Conclusion

AUTHORITY?

· Uganda controlled and placed under its authority the new province of Kibali-Ituri: The Court considers that the Commander of the Ugandan force’s creation of the new “province of Kibali-Ituri” and his appointment of a Governor is clear evidence that Uganda established and exercised authority in Ituri as an occupying Power. 
· Uganda did NOT exercise authority as an occupier outside Kibali-Ituri: The Congo referred to “indirect administration” through various Congolese rebel factions and to the supervision by Ugandan officers over local elections in the territories under UPDF control.  However, the DRC did not provide any specific evidence to show that authority was exercised by Ugandan armed forces in any areas other than in Ituri district. 
· Uganda’s “administrative control” of Kisangani Airport and the presence of Ugandan troops stationed at the Airport do not consist of occupation in the sense of Article 42 of the Hague Regulations of 1907. 
· No evidence showing that Congolese rebels were “under the control” of Uganda.
RESPONSIBILITY?
· Uganda only responsible for acts and omissions by its military AND Congolese militia in territory where it exercised authority as an occupying power!  
· Uganda’s responsibility is engaged in ITURI both for any acts of its military that violated its international obligations and for any lack of vigilance in preventing violations of human rights and international humanitarian law by other actors present in the occupied territory, including rebel groups acting on their own account. 
DISSENT, Judge Kooijmans

THESIS: It is irrelevant from a legal point of view whether Uganda exercised authority in the Congo directly or left much of it to local forces or local authorities.  As long as it effectively occupied the locations which the DRC Government would have needed to re establish its authority, Uganda had effective, and thus factual, authority.  Its argument that it cannot be considered to have been an effective occupying Power, in view of the limited number of its troops, cannot therefore be upheld9. 

· PROPOSED TEST for OCCUPATION: 2 criteria

1) Invader has rendered the invaded government incapable of exercising authority; 

· Congo government rendered inoperative? YES.  Here, the first criterion is certainly met; even if the actual authority of the DRC government in the north-eastern part of the country was already decidedly weak before the invasion by the UPDF, that government indisputably was rendered incapable of exercising the authority it still had as a result of that invasion.  By occupying the nerve centres of governmental authority ⎯ which in the specific geographical circumstances were the airports and military bases ⎯ the UPDF effectively barred the DRC from exercising its authority over the territories concerned. 

1) invader is in a position to substitute its own authority for that of the former government 

· Uganda in a position to exercise authority over Congolese milita? YES: The Court in my view did not give sufficient consideration to the fact that it was the Ugandan armed invasion which enabled the Congolese rebel movements to bring the north eastern provinces under their control.  Had there been no invasion, the central government would have been in a far better position to resist these rebel movements.  Uganda’s invasion was therefore crucial for the situation as it developed after the outbreak of the civil war.  As the decisive factor in the elimination of the DRC’s authority in the invaded area, Uganda actually replaced it with its own authority.   

RATIONALE

· Whether or not Uganda exercised “actual authority” to merit the status of occupier is primarily a FACTUAL issue.

· Parties differed considerably on the question whether the places where Ugandan troops were present were actually under the authority of Uganda. 
· Uganda claimed that its troops were too thinly spread to be able to exercise authority, and second, actual authority was vested in the Congolese rebel movements, which carried out virtually all administrative functions.

· NATURE of war has changed. 

· There is a STIGMA attached to “occupation”, so occupiers would rather establish control through PROXY/ surrogate governments.  Partly as a result of the outlawing of war, that practice has become the exception rather than the rule.  Occupants feel more and more inclined to make use of arrangements where authority is said to be exercised by transitional governments or rebel movements or where the occupant simply refrains from establishing an administrative system.  “In these cases, the occupants would tend not to acknowledge the applicability of the law of occupation to their own or their surrogate’s activities, and when using surrogate institutions, would deny any international responsibility for the latter’s actions.” 

· Courts should not allow invaders to get off the hook by claiming that the law of occupation is innaplicable! “[T]he law of belligerent occupation has had a poor record of compliance for most of the 20th century”.  The principal problem is not one of a deficiency in the law but rather the reluctance of States to admit that the law applies at all.  Courts should not contribute to this reluctance on the part of belligerent parties to declare the law of occupation applicable. 

· PRECEDENT
· Article 41 of the “Oxford Manual”: “Territory is regarded as occupied when, as the consequence of invasions by hostile forces, the State to which it belongs has ceased, in fact, to exercise its authority therein, and the invading State is alone in a position to maintain order there.  The limits within which this state of affairs exists determine the extent and duration of the occupation.” 

· Modern military manuals: “Military occupation presupposes a hostile invasion, resisted or un-resisted, as a result of which the invader has rendered the invaded government incapable of exercising its authority, and [secondly] that the invader is in a position to substitute its own authority for that of the former government” 

Impact of a peace agreement on the status of occupier? NONE.

· Peace agreements don’t usually change the status of an occupier because that status is based on control in fact.  In normal circumstances, a ceasefire agreement as such does not change the legal situation, at least as long as the occupying Power remains in control.
Jus ad bellum v. jus in bello

· Rules on occupation form an important part of the jus in bello or international humanitarian law.  The main purpose of that law is to protect persons caught up in conflict, even if it does take into account the interests of the belligerent parties.  It does not differentiate between belligerents.  In particular, NO DISTINCTION is made in the ius in bello between an occupation resulting from a lawful use of force and one which is the result of aggression.  The latter issue is decided by application of the jus ad bellum, the law on the use of force, which attributes responsibility for the commission of the acts of which the occupation is the result. 
· Of course, the outcome of an unlawful act is tainted with illegality.  The occupation resulting from an illegal use of force betrays its origin but the rules governing its régime do not characterize the origin of the result as lawful or unlawful. 
Eyal Benvenisti, Occupation, Belligerent 
1. Belligerent occupation: situation where the forces of one or more states exercise effective control over a territory of another state without the latter state’s volition.  The law authorizes the occupant to safeguard its interests while administering the occupied area, but also imposes obligations on the occupant to protect the life and property of the inhabitants and to respect the sovereign interests of the ousted government.

2. Challenges
a. The law of occupation has often been honored by its BREACH: During the 20th century the law of occupation was often honored by its breach. Many occupants either failed to recognize the applicability of the law of occupation or implemented it in ways that promoted their own interests at the expense of those of the occupied. The ousted governments, from exile or upon their return, also accorded little respect to the law, refusing to acknowledge the validity of acts that the occupant had enacted. 

b. UN-sanctioned transitional administrations that evade traditional definitions: Another type of challenge emerged during the post-Cold War era by the United Nation post-conflict administration regimes such as in Kosovo and East Timor (1999), or multilateral regimes endorsed by the United Nations such as in Somalia (1992), none of which acknowledged the applicability of the law of occupation to their missions (except for the Australian unit in Somalia). 
3. Conditions: The legal conditions for the commencement of belligerent occupation are determined by Article 42 of the Hague Regulations of 1907, considered as reflecting customary international law.  Factual test should be applied on a case-by-case basis and consists of 2 reqs: 

a. Ousted government has no authority: As a result of the hostilities, the ousted government is incapable of publicly exercising its authority in that area. 

b. Invader has actually substituted its own authority for that of the ousted government. Controversial.  Some scholars have suggested that it is sufficient that the foreign army has only potential control, i.e. that it is actually controlling the area and therefore in a position to substitute its own authority for that of the former government.  If actual substitution of authority is required, an army that controls an area but refrains from actually exercising it vis-à-vis the civilian population will not be considered an occupant. The question became more acute since the latter half of the 20th century, as occupying forces tended to elude their responsibilities as occupants. 

i. The ICJ in its Case Concerning Armed Activities on the Territory of the Congo adopted the first meaning, emphasizing actual control. It read Article 42 to require a demonstration that the foreign forces were not only stationed in particular locations but also that they had substituted their own authority for that of the ousted Government.

ii. Military manuals do not provide a consistent position on this question. Scholarly opinion from the days of the 1880 Oxford Manual by the onwards mostly supports the second reading, which emphasizes the requirement of potential control. This requirement was endorsed by Judge Kooijmans in his separate opinion in Uganda/Congo case.

c. NOTE: peace treaty or proclamation of occupation are not formally required under the relevant legal texts, and their absence does not affect the status of the territory as occupied.

4. Even without ACTUAL authority, occupier arguably has negative obligations under Geneva 4 and Add. Protocol I.  
a. Even if one adopts the requirement of actual control as the interpretation of Article 42 of the Hague Regulations of 1907, the fact that a foreign army has not substituted its authority in fact in a territory would not absolve it from some obligations applicable in occupied territories under the 4th Geneva Convention and the Additional Protocol I. The Convention and the Protocol enumerate several obligations – some negative (such as the prohibition on deportations) some positive (such as the obligation to ensure food and medical supplies to the population)  – applicable toward individuals who “find themselves in the hands of a foreign army” also in occupied territories. 
b. Hence, at least with respect to obligations under the Convention and the Protocol, it is generally accepted that the obligations of an army that finds itself during armed conflict in a foreign territory do not depend on whether or not it actually exercises public authority there. This conclusion is endorsed indirectly by the ICJ in Congo/Uganda judgment, when it states that a foreign army that has not established its authority nevertheless bears at all times the responsibility for all actions and omissions of its own military forces in the enemy territory in breach of its obligations under international humanitarian law and of international human rights law “which are relevant and applicable in the specific situation.”

5. Are UN-sanctioned administrations established without consent of local government OCCUPATIONS? 
a. A number of UN interventions to end conflicts in the post-Cold War era assumed authority to provide public order and administer civil life In some cases this assumption of control was based on an agreement with the local government and hence could be regarded as pacific occupations.  
b. But when the occupation was based on its authority under Chapter VII of the UN Charter, for example in Kosovo (UNMIK,1999) and East Timor (UNTAET,1999), a question was raised whether the UN administration should have been regarded as subject to the law of (belligerent) occupation, given the lack of sovereign consent to its establishment. The relevant Security Council Resolutions and the administrations set up according to them did not invoke the law of occupation nor recognized its constraints, although they did refer to “internationally recognized human rights standards.” 

c. FOR OCCUPATION: Some scholars have argued that the resolutions in both cases created trusteeships toward the indigenous communities and the ousted governments, trusteeships of the kind the law of occupation was designed to address. Recourse to the framework of the law of occupation, at least by inference, may have enabled both the administration and the governed to draw upon the rich experience that has accumulated over the years and to inform their policies and expectations accordingly. 

d. AGAINST OCCUPATION: Others have however suggested that the state-building tasks of those administrations extended far beyond the regular mandate of occupation forces. 

6. SOURCES of LAW applicable to OCCUPATION 
a. Being an integral part of international armed conflicts, the main source of law that regulates belligerent occupations is the law of international armed conflict, namely the Hague Regulations, the 4th Geneva Convention and Additional Protocol 1. The Hague Regulations differ from the subsequent treaties in their emphasis. 

b. Hague: The Hague Regulations reflect the realities in 19th Century Europe: War was limited in scope, civilians were left out of the war and kept unharmed as much as possible.  The occupation was to be short-lived, leading to territorial concessions by the defeated side. During that brief period, the occupant was expected to preserve the defeated party’s bases of power but there was no felt need for it to intervene substantially in the daily life of the local population. 

c. The 4th Geneva Convention (and later the Additional Protocol I) reflects a fundamentally different effort. The focus of attention shifts to secure the protection of the population in the enemy’s hands, rather than to safeguard the interests of the ousted regime. These two instruments delineate a rudimentary bill of rights for the occupied population, a set of internationally approved guidelines for the lawful administration of occupied territories.

i. The duties of the occupant under the Fourth Geneva Convention are far more numerous than those in the Hague regulations. It is no longer the disinterested watch guard, but instead a very involved regulator and provider. It is required to ensure the humane treatment of protected persons, without discriminating among them, and to respect, among other things, the protected persons' honor, family rights, religious convictions and practices, and manners and customs (Article 27), to facilitate the proper working of all institutions devoted to the care and education of children (Article 51), provide specific labor conditions (Article 52), ensure food and medical supplies of the population (Article55), maintain medical services (Article 56) and agree to relief schemes and to facilitate them by all means at its disposal (Article 59). Such an expansive view seems to be consonant with the prevalent view, discussed above, that the occupant is bound also by human rights obligations, and that in general it must “take measures to ensure respect for human rights and international humanitarian law in the occupied territories.”

7. DO HUMAN RIGHTS TREATIES APPLY DURING OCCUPATION? Three reasons to argue that regional human rights treaties apply in occupied territories.

a. The first is that that the protection offered by human rights conventions does not cease in case of international armed conflict (ICJ, Legal Consequences of the Construction of A Wall in the Occupied Palestinian Territory Advisory Opinion; ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, with respect to the ICCPR). 

b. The second proposition is that the territorial scope of state parties’ obligations under most human rights treaties encompass areas under their “effective control,” and occupied territories would be included under that definition. Specifically, the ICJ has opined that the ICCPR and the Convention on the Rights of the Child applied in respect of acts done by a State in the exercise of its jurisdiction outside its own territory. It further found the ICESCR applicable in the territories occupied by Israel despite the ICESCR’s lack of provision indicating its scope of application, emphasizing Israel’s territorial jurisdiction over these territories for over 37 years (ICJ, Legal Consequences of the Construction of A Wall in the Occupied Palestinian Territory Advisory Opinion). 

c. An alternative basis for the applicability of international human rights treaties in occupied territories would be the law of occupation itself. As we shall see below, Article 43 of the Hague Regulations requires the occupant to respect the “the law in force in the country.” To the extent that international treaties, including human rights treaties, formed part of the local law, the occupant would be bound to respect them as well. 

d. Benvenisti’s view: BALANCE.  Realistically, one cannot expect occupants to endanger their authority or the security of their forces for the purpose of allowing local residents to enjoy political rights to the fullest extent practiced in democracies in peacetime. If the political process is lawfully halted for the duration of the occupation, the suspension of political rights would seem to be a sensible consequence. Ultimately, as in other cases, the occupant is required to balance its interests against those of the occupied community. Thus, as hostilities subside, and security interests can permit, the occupant could be expected to restore civil and political rights. Under such circumstances, the human rights documents may well serve as sources or guidance for reestablishing civil and political rights in the occupied territory.

8. Transformative occupation

a. Old framework – ONLY IF ABSOLUTELY PREVENTED: Article 43 of the 1907 Hague Regulations ends with a restraint on the occupant’s authority. In taking measures to restore and ensure public order and civil life, the occupant must proceed “while respecting, unless absolutely prevented, the laws in force in the country.” This restraint on the occupant’s authority creates a tension with its authority and obligation to ensure public order and civil life.  To reconcile the two requirements of Article 43 it is necessary to suggest that whenever the implementation of the obligation to ensure requires legal changes, these changes will be considered legal.  This conclusion is further bolstered by Article 64 of the 4th Geneva Convention, which replaced the negative test of "unless absolutely prevented", with a positive authorization for the occupant who "may subject the population of the occupied territory to provisions which are essential to enable the Occupying Power to fulfill its obligations under the present Convention, to maintain the orderly government of the territory, and to ensure the security of the Occupying Power.” 

b. New reality – SUFFICIENT JUSTIFICATION: Scholars in the post-World War II period readily conceded legitimate subjects for the occupant's lawmaking other than military necessity. The welfare of the population was deemed a worthy goal for the occupant to pursue. In addition, especially in light of the oppressive laws that the occupants found in Nazi Germany and other occupied states, some scholars have argued that at times moral arguments, and not only technical difficulties, could be considered as preventing an occupant from respecting local laws and, in fact, requiring change. With the enlargement of the legitimate authority of the occupant came a more lenient view of legislation, leading to suggestions to interpret "absolutely prevented" as meaning "necessity," or simply asking for a "sufficient justification" for changing the law, especially in so-called “humanitarian” or “transformative” occupations. 

c. As occupations became protracted, the authority of the occupant was increasingly regarded as broader in scope emphasizing not only the obligation to “restore” but also the duty to “ensure” effective functioning of civil life in the more general sense. The role of the modern state was so vast that preserving the pre-conflict status quo was often detrimental for the local population. To be able to comply with its human rights obligations, the occupant may at times have the authority and even the obligation to depart from the status quo. 

9. Colonialism – right of resistance to occupation?

a. The law is silent on the question of the lawfulness of local armed resistance to the occupant after the establishment of the occupation regime as opposed to a situation of (levee en masse) against advancing troops. This silence reflects a fundamental disagreement in the 19th Century between the would-be occupied states (who sought to recognize a right to resist) and the potentially occupants (who demanded a duty to obey the occupant since the regime conformed with the law). The Martens Clause was originally designed to bridge this gap.  

b. During the 1970s, in the context of the wave of de-colonization and assertions on the right of self-determination of peoples, foreign occupation has been likened by several UN General Assembly documents to colonialism and other forms of foreign subjugation preventing the exercise of this right. 

c. The continued reference to the law of occupation suggests, however, that occupation as such is not illegal nor is it in and of itself a violation of the right to self-determination. In so-called “humanitarian” or “transformative” occupation, this regime in fact facilitated the exercise of this right. At the same time, and given the occupation’s temporary character, it is clear that the occupant may not regard its authority as an indefinite grant of power, and it may not refuse to negotiate for the termination of the regime.

10. Authority of the Occupant

Adam Roberts, Transformative Military Occupation: Applying the Laws of War and Human Rights (2006)
Problem

· Conservationist approach of Hague Art. 43 v. transformative goal of certain occupations.  The idea of military intervention with a transformative purpose stands in tension with the existing system of international law as it applies to states. Under the jus ad bellum, a transformative goal is not a valid basis for resorting to force. 

· As for the jus in bello, at least some aspects of the laws of war as they address occupations conflict with the transformative intentions of outside powers. Sobering evidence of this conflict is that two of the most successful transformative occupations of the twentieth century--those of Germany and Japan from 1945 onward--were explicitly conducted outside the framework of the law of the Hague Regulations, with their assumption that the occupant has a largely conservationist role.  Also, transformative occupation is not a temporary wartime occupation, liable to be ended by the fortunes of war or a peace agreement. Rather, it typically arises after a war--whether civil or international--and/or after a foreign military intervention; and it is likely to end in a different way, as stable government emerges in the territory itself. In such circumstances, the jus in bello is unlikely to be a perfect fit. It might be better to invoke an emerging jus post bellum as a better basis for handling these situations.
Central Questions: 
· Is it legal for an occupying power to introduce fundamental changes within the occupied territory in the name of human rights/ democracy? (The key assumption of IHL is that the occupying power should respect existing laws and economic arrangements to the extent possible.)
· Is the body of treaty law relating to occupation OUTDATED?
New concept of “Jus Post Bellum”, balancing HR law and IHL
· In all military interventions, there should be a BALANCE between the laws of war and human rights law. 
· Apply human rights law

· Human rights norms are increasingly recognized as applicable in military occupations, and also in situations that resemble military occupations in various ways yet are distinct from the classic case of occupation. Their application offers some important opportunities.   These opportunities include (1) individuals can press cases in certain regional courts (specifically, the European Court of Human Rights and the Inter-American Court of Human Rights) in ways that the laws of war do not offer; and (2) occupying powers can justify certain transformative policies on the basis that these are the best way to meet certain goals and principles enshrined in international human rights law, including the right of self-determination.

· Also apply IHL – concurrently 
· Differences between IHL and HR law cannot be exaggerated.  The seriousness and extent of any fault line between the conservationist thrust of the law and the transformative nature of some occupations should not be exaggerated. The requirement in the Hague Regulations that the occupant respect the laws in force in the territory "unless absolutely prevented" does not create a straitjacket. It was modified slightly in 1949--though much less than the United States had naively sought. Under the Hague rule, thus modified, certain occupants--and not only those with a generally transformative purpose--have been able to give cogent reasons why they were indeed "absolutely prevented" from maintaining each and every part of the existing legal system. 

· Occupation law draws from rich experience.  In addition, experience suggests that even overtly transformative occupants would be wise to recognize the strength and continuing validity of the law on occupations in general, and the conservationist principle in particular. Numerous errors in the occupation of Iraq arose from the failure to recognize that the laws of war can play a valuable role in focusing attention on certain perennial problems of armed conflicts and occupations--such as looting and the management of economic life--and do so in a sensible and constructive way. Ironically, Security Council Resolution 1546 of June 8, 2004, required the United States to accept a conservationist role for the new sovereign Interim Government of Iraq, which was obliged to refrain "from taking any actions affecting Iraq's destiny.”

· When in doubt about conflicting IHL and HR norms, ASK UN for guidance!
· Where, after an occupation has commenced, clashes take place between the conservationist principle and a perceived need for transformation, the occupant could seek specific authorization from international bodies. The UN Security Council has played such a role in Iraq, and has supported transformative projects in certain postconflict situations that, in some respects at least, are analogous to occupations. On occasion, the Security Council may be unable to reach agreement, in which case the question of whether other global or regional bodies can serve as a substitute will remain a matter of contention.

· RATIONALE for new approach
· This approach seeks to secure a variation in the application of the law by obtaining a resolution from the UN Security Council (or other major international body) setting out the goals of the occupation. Such authorization can perform an important function. By imparting at least some measure of legitimacy to certain actions and goals, and by stressing the application of human rights law as well as humanitarian law, it can give law an important element of flexibility in response to exceptional situations; and it can reduce the intensity of international criticism of the occupant's actions. 

· Arguments that human rights law should NOT be applied during occupation 

· IHL and HR law are diametrically opposed on certain issues, and besides, IHL is the lex specialis!  
· On specific issues, especially those relating to individual liberty and political freedoms, there is an element of tension between human rights law and the law on occupations. For example, Article 9 of the International Covenant on Civil and Political Rights prohibits arbitrary detention and requires that "[a]nyone who is arrested shall be . . . promptly informed of any charges against him." 54 By contrast, the first paragraph of Article 78 of the Fourth Geneva Convention states: "If the Occupying Power considers it necessary, for imperative reasons of security, to take safety measures concerning protected persons, it may, at the most, subject them to assigned residence or to internment." 55 Even though the second paragraph adds that such measures must be made "according to a regular procedure," this provision is more draconian than those of the Covenant. The tension between these two approaches is mitigated by the fact that, in time of public emergency threatening the life of the nation, states may derogate from certain obligations under the Covenant, whereas the Convention has to be considered the lex specialis for occupations.
· US Department of State – Lex specialis TRUMPS human rights law!
· The obligations assumed by states under the main international human rights instruments were never intended to apply extraterritorially during periods of armed conflict. Nor were they intended to replace the lex specialis of international humanitarian law. Extending the protections provided under international human rights instruments to situations of international armed conflict and military occupation offers a dubious route toward increased state compliance with international norms.

· ICCPR only obligates states to protect individuals within their TERRITORY AND under their JURISDICTION
· Article 2, paragraph 1 of the International Covenant on Civil and Political Rights says that a state is obliged to ensure the Covenant's rights "to all individuals within its territory and subject to its jurisdiction."  Both these conditions must be met. 

· REBUTTAL: Yet it remains unconvincing to argue that human rights law cannot apply at all to situations that arise in a military occupation. A clearer distinction than Dennis offers needs to be drawn between armed conflict (where the application of human rights law is more problematic) and occupation; and also a further distinction between occupation in general and the holding of certain specific persons by outside forces. In the latter situation the application of human rights law may be particularly appropriate. Such distinctions have not always been clearly drawn in addressing the extraterritorial application of human rights norms. For a territory that is indeed occupied--i.e., under the control of the occupying power--a stronger prima facie case that human rights law should apply can be made than for situations of armed conflict. Where prisoners or internees are held under the direct control of the occupant, the case may be stronger still. To the extent that an occupying power exercises control, which it certainly should do in its own prisons, it has the kind of administrative apparatus necessary to make human rights protection effective.

· Practical reasons not to apply human rights law in occupations
· Many human rights conventions permit parties to derogate from some of their provisions, for example, in times of public emergency threatening the life of the nation. Some military occupations occur in circumstances (which may well include a continuing armed conflict) that could be viewed by at least one party as constituting such an emergency.
· More states are parties to the four 1949 Geneva Conventions (and with fewer declarations and reservations) than to the conventions on human rights. Thus, there is debate as to whether a particular human rights convention is applicable in the event that either the occupying power is not a party to the convention, or the power that previously held the territory is not--or at any rate was not when the occupation began. Debate on this issue is not likely to be entirely eliminated by claims that human rights law is binding on all states.

· The final ground for caution in assessing the applicability of human rights law to occupations is that over a wide range of issues, the laws of war rules regarding military occupations, as laid down in the Hague Regulations and the Geneva Conventions, may offer more extensive, detailed, and relevant guidance than the general human rights conventions; and their supervisory machinery, although allowing less room for legal redress than some human rights treaties, may be more appropriate to the circumstances.
· Arguments that human rights law MUST be applied during occupation

· HR law can be used to fill in the GAPS of IHL.  The relation between human rights law and the laws of war is not just a simple confrontation between the lex generalis of human rights and the lex specialis of the laws of war. In occupations some practical issues can arise (such as discrimination in employment, discrimination in education, and the importation of educational materials) that are addressed in considerable detail in certain human rights agreements but are not so addressed in the law on occupations. Or human rights law may offer procedures for individual complaint and redress that are unknown to the laws of war. As regards such issues, international human rights standards may not merely fill in gaps in the laws of war, but also provide procedures for assisting in the implementation of key provisions of those laws.

· Human rights conventions can play an important role in some situations that either constitute occupations, or closely resemble occupations in certain key respects. They may impose formal obligations on parties; be instrumental in political debate, as a basis for assessing the actions of external powers and local actors; provide legal procedures for taking action; or serve as one basis for pursuing transformative goals. These conventions can be particularly relevant in the following instances:

David J. Scheffer, Beyond Occupation Law (2003)
On the one hand, promoting welfare is a goal that cannot be guided by occupation law alone, regardless of how liberally it may be construed. To pull Iraq out of its repressive past and return it to the community of civilized nations, the Authority will aggressively employ international human rights law, principles of democratization (as the engine of self-determination), economic initiatives, and perhaps controversial use of force principles  in the name of domestic security. Many of the principles advanced by the Authority will not have occupation law as their source; some may have their own jus cogens identity or be deeply rooted in the normative principles of the United Nations Charter. Indeed, conflict could arise between advancing the welfare of the Iraqi people as subjectively as the Authority is likely to do and adhering to the more narrow constraints of occupation law.

On the other hand, the fundamental premise of occupation law has been to confine the occupying power to humanitarian objectives that essentially preserve the status quo, not to entitle the occupying power to transform the territory it holds (often illegally). Understandable concern to ensure that the occupying power upholds human rights standards and the economic survival of the occupied society must not become the premise for using occupation law as the means to achieve those ends. There should be a better way to accomplish such objectives.

Thesis: We need a more pragmatic body of rules!

· Occupation law should be returned to the box from which it came. It is an extremely important body of law to fully regulate belligerent occupation that occurs outside any UN-authorized action and in situations where wholesale transformation of the occupied territory is not a desirable international objective. The UN Security Council has established a new dynamic for so-called "occupations" that far exceeds anything that was contemplated in the original drafting of the relevant conventions. 

· There is a critical need in world affairs and international law to develop a more effective and legally acceptable means to respond to civilian populations that are at risk or desire participation in their country's political transformation into a more democratic form of government. The end result could become what might be called a "transformational occupation" by one or more military powers acting under the authority of the UN Security Council or, in the extreme case, if the Council is gridlocked and the threat to survival or the aspiration for self-determination is imminent and overwhelming in the target society, without explicit Council approval but, preferably, with acquiescence by doubting Council members.

11. Case Studies: West Bank, Gaza, Iraq, Kosovo, Georgia

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory ICJ Advisory Opinion (9 July 2004) 
Findings:

· Was Israel an OCCUPIER? YES.

· Test: Under customary international law as reflected in Article 42 of Hague Regulations and Geneva 4, territory is occupied when it is actually placed under the authority of the hostile army.  

· Israel was occupier: Territories at issue were occupied territories in which Israel had the status of occupying power.
· Was Geneva 4 APPLICABLE despite the fact that Israel never signed it and it purports to apply only to international conflicts? YES

· The first paragraph of Article 2 of the Fourth Geneva Convention, that Convention is applicable when two conditions are fulfilled:  that there exists an armed conflict (whether or not a state of war has been recognized); and that the conflict has arisen between two contracting parties.  If those two conditions are satisfied, the Convention applies, in particular, in any territory occupied in the course of the conflict by one of the contracting parties.  However, the object of the second paragraph of Article 2 is not to restrict the scope of application of the Convention, as defined by the first paragraph, by excluding there from territories not falling under the sovereignty of one of the contracting parties.  It is directed simply to making it clear that, even if occupation effected during the conflict met no armed resistance, the Convention is still applicable.
· Did the wall violate Geneva 4? YES.
· Israel’s wall violated various provisions of Geneva 4 and human rights treaties. The construction of the wall impeded the liberty of movement of the inhabitants of the Occupied Palestinian territory (with the exception of Israeli citizens and those assimilated thereto) as guaranteed under Article 12, paragraph 1, of the International Covenant on Civil and Political Rights.  They also impede the exercise by the persons concerned of the right to work, to health, to education and to an adequate standard of living as proclaimed in the International Covenant on Economic, Social and Cultural Rights and in the United Nations Convention on the Rights of the Child.  Lastly, the construction of the wall and its associated régime, by contributing to the demographic changes referred to in paragraphs 122 and 133 above, contravene Article 49, paragraph 6, of the Fourth Geneva Convention.  

· Did Israel have a right to derogate from Geneva 4 and other human rights treaties if ABSOLUTELY NECESSARY? NO.
· Right to derogate.  The Court would observe, however, that the applicable international humanitarian law contains provisions enabling account to be taken of military exigencies in certain circumstances.  Neither Article 46 of the Hague Regulations of 1907 nor Article 47 of the Fourth Geneva Convention contain any qualifying provision of this type.  With regard to forcible transfers of population and deportations, which are prohibited under Article 49, paragraph 1, of the Convention, paragraph 2 of that Article provides for an exception in those cases in which “the security of the population or imperative military reasons so demand”.  This exception however does not apply to paragraph 6 of that Article, which prohibits the occupying Power from deporting or transferring parts of its own civilian population into the territories it occupies.  As to Article 53 concerning the destruction of personal property, it provides for an exception “where such destruction is rendered absolutely necessary by military operations”. 

· The Court considers that the military exigencies contemplated by these texts may be invoked in occupied territories even after the general close of the military operations that led to their occupation.  However, the Court is not convinced that the destructions carried out contrary to the prohibition in Article 53 of the Fourth Geneva Convention were rendered absolutely necessary by military operations.
· CONCLUSION: ON BALANCE, Israel’s wall was NOT necessary to attain its security objectives.  The wall, along the route chosen, and its associated régime gravely infringe a number of rights of Palestinians residing in the territory occupied by Israel, and the infringements resulting from that route cannot be justified by military exigencies or by the requirements of national security or public order.  The construction of such a wall accordingly constitutes breaches by Israel of various of its obligations under the applicable international humanitarian law and human rights instruments. 
HCJ 2056/04, Beit Sourik Village Council v. The Government of Israel, Israel Supreme Court (2004)
· Petitioners argued that the fence violated various of their fundamental rights, including right to property, freedom of movement, education, access to health, etc.  The fence constituted collective punishment. 
· Respondents countered that Israel is in the midst of actual combat against a wave of terror, supported by the Palestinian population and leadership.  In planning the route of the separation fence, great weight was given to the interests of the residents of the area in order to minimize injury to them.
Test of Proportionality

· One of those foundational principles which balance between the legitimate objective and the means of achieving it is the principle of proportionality.  

· Proportionality is recognized today as a general principle of international law.   According to it, the liberty of the individual can be limited (in this case, the liberty of the local inhabitants under belligerent occupation), on the condition that the restriction is proportionate.

· 3 prongs must be satisfied for a measure to be proportional:
· Means and ends are related;
· Least injurious means;
· Ends actually justify means.
· Completely different regime: army assumes a police function over civilians that previously were subject to “collateral damage”.  The question is: WHEN does armed conflict end and become occupation?

· Hague regulation Art. 42: 2 different paragraphs, difficult to negotiate.

· A territory is considered occupied when the “territory is actually placed” under the authority and control of foreign power. Tension between “actual” authority and control and “potential” authority and control.  

· 3 HYPOS: when does occupation begin according to the majority and minority of the ICJ? 

·  Invasion, no hostilities, local government is ousted.   

· Enemy controls territory.  

· Enemy controls the territory and the population.  

· Majority of ICJ emphasized that it is not enough to have ousted local government and control territory; you ALSO have to control the population.  “Substituting their own authority for that of the Congolese government.”    There must be more than a potential to substitute local authority. There must be ACTUAL substitution of authority.  

· Minority opinion says that as long as an army IS ABLE to control the population and territory, that is sufficient to constitute occupation.  

· Perhaps the key is whether you have forces on the ground capable of exercising control of the territory?  ICJ disagrees, saying that even if you control the territory, you are not necessarily an occupying power.  

· Art. 42 speaks of a TERRITORY – “a territory is considered occupied when IT”…

· The vision of international law is that all territories and populations are under the responsibility of a sovereign. There should not be areas without a responsible addressee.  

· It may have made sense in the past to give a very strict reading of what amounts to occupation because countries boasted about occupying other countries in order to use their resources.  Nowadays, countries resist being described as occupiers.  
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· Occupation begins when the occupier establishes control of a territory; no need to control the population.

· Odd interpretation of ICJ.  

· Nowadays, most occupiers do not send troops to the area to directly control the population because indigenous fighters are more effective face-to-face.  They control territories from afar.

· There is a void in the law: irregular forces don’t have control over the population, and neither does the occupying state!!!  No one controls entry and exit.  How should the law treat the population in the area?  What arguments could assign responsibility to the regular army that controls the airspace?

· If an occupier undermines the indigenous government and continuously prevents an indigenous administration to form, the occupier is responsible for the consequences.  Source of authority? 

· Doctrine of state responsibility?  Governments are responsible for their acts and OMMISSIONS. 

· Redefine “authority”: perhaps a better strategy is to say that if you a) created/ caused a situation and b) have the POWER to control a population, you are deemed to control it for the purposes of protecting peoples’ rights.  

· If an occupier created a HARM by acting aggressively, then it is responsible for the population.  On the other hand, if a state was acting defensively by controlling an area from without, it may not be blamed for the harm created and has no responsibility to protect. 

· Main point: there can be pre-occupation obligations.  

· Traditional law distinguishes clearly between hostilities and occupation.  

· What norms protect populations in the divide between invasion and occupation, as well as between occupation and peacetime.  

· Problem: what to do when withdrawal is gradual, when control is granted to an indigenous government slowly.   

· Ex: what if the Israeli government withdrew troops from Gaza and claimed that the occupation ended? Can Israel argue that it no longer has responsibility for Gaza even though it occupied Gaza for 37 years?  

· Test of occupation is established by Hague Regulation Article 42. In addition, we have 2 additional regimes that are relevant when a situation close to occupation occurs.
· Art. 4, Geneva Convention 4:  describes treatment of protected persons in times of occupation, but there is no definition of occupation.  Assumption: definition of occupation set out in Art. 42 continues to be relevant. 
· Focus is not on the territory but on the protected persons, the INDIVIDUALS.  Who are protected persons? Those who at a given moment find themselves, in the case of conflict or occupation, in the hands of the occupying power. 
· Once there is an encounter between a foreign army and individuals in foreign territory, while there may not be occupation, there is CONFLICT, so the persons are entitled to protections.  
· Who can be considered to be “found” in the hands of the foreign military? Ex: volunteers to Iraqi resistance? Would they be protected persons under Geneva Convention 4? 
· One interpretation is that if the Geneva Conventions meant not to leave any GAPS, any foreign person would be EITHER a POW or a protected person.  There is no third category or other lacuna.  
· Another argument that has been raised in the context of the Iraq war to create a third category of persons who are NOT protected – Members of Al Qaeda are not a state party to the Convention, so they are not as a group playing by the rules, they do not share the burdens of complying with the Geneva Conventions, and therefore they cannot enjoy its benefits.  Therefore Al Qaeda members are not entitled to the status of protected persons.  
· Point: Once a territory is occupied, even irregular combatants who do not belong to the foreign state party to the international armed conflict, they are also covered by the Geneva Convention.  
· Recall: there can be two different kinds of conflict and two different bodies of law applicable. 
· What is the distinction between responsibility towards people an adversary finds in its hands, and the responsibility of an occupying power? 

· Uganda/ Congo case: Was Uganda responsible for violation of the laws of war against Congolese citizens? 
· Under Geneva Convention 4, for what acts would Uganda be responsible? All places where Uganda had troops, anywhere Uganda encountered persons. Uganda would be responsible for its acts and omissions towards those individuals, but NOT for the acts and omissions of OTHER forces.  Uganda does not have obligation to protect Congolese individuals against third parties UNLESS they are occupying.  
· What about human rights law?

· Human Rights conventions apply to all state parties “within their jurisdiction”, which has been interpreted to been “under their effective control”.  This is very similar to the IHL test for obligations of occupying powers.  
· Summary – law relevant to occupation

· Hague law
· Geneva law
· Human rights law applicable to state members of human rights conventions (US and Israel did not join ICCPR)
CONCEPT of occupation (as opposed to the LAW of occupation)

· A situation of occupation does not only involve the rights of individuals, non-combatants, not only humanitarian considerations, for example: governmental issues like fate of occupied area, bases, etc.  Law of occupation does not only protect individuals, it also protects state sovereignty.  Occupation begins with the idea that state sovereignty should be respected. 

· French revolution, Peace of Westphalia, World War II: self-determination; there are limits to an army’s capacity to assert sovereignty and annex a territory. Changes in conception of sovereignty led to different laws of occupation, scope of authority of occupier. 

· Occupation – 2 different types of considerations 

· Occupier – Individuals

· Occupier – Ousted government

· Ousted government – Individuals

· The Hague regulation’s focus is on individuals’ private property. With respect to the ousted government, there is an obligation to maintain legal order and to safeguard the property of the ousted government.  Occupier has the obligation to maintain order rather than to change it, unless “absolutely prevented”!  However, is it legitimate to ask occupiers to freeze the law? To respect laws that are discriminatory against minorities and/or women or that allow the functioning of a dictatorship? When is a legal regime NOT entitled to protection or respect?   Can we say that one is “absolutely prevented” from continuing a dictatorship?   Arguably, it is impossible today to maintain the “conservationist” assumptions of occupation.  If human rights law is applicable alongside occupation law, occupier has obligations incumbent upon it given both.  To what extent has human rights law CHANGED the calculus of that the occupying power must engage in?

· The Geneva Convention, on the other hand, only focuses on the protected persons rather than the ousted government.   

· Belgium, in 1899, refused to accept laws of occupation for fear that occupiers would have the authority to regulate lives of its citizens.   Ultimately, however, it was argued that Belgium was better off with a law delimiting what an occupier could do with the property of citizens, ousted government, and more broadly, limiting power of occupier.

· Art. 43  ultimately set a more rigorous limits on law changing function of occupier and finessing right to resist in occupied territory.   Weaker powers accepted the bargain of law of occupation in the end.  

· Is there a right for individuals to resist an occupation? 
· Yes.  The right to resist is not governed by the laws of war, because the law of war doesn’t tackle who was entitle to use force.  The laws of war do determine, however, that resistance fighters are subject to domestic penal law unless they have a right to POW status.  

· There is no obligation for citizens under occupation to comply with the laws set down by occupying power. There is no violation of international law by engaging in an act of resistance. At the same time, there is no IMMUNITY from punishment unless you can claim POW status.

· There is no institutional mechanism to enforce upon the occupier to balance between its own rights and interests, and those of the ousted government or local population.  There is no institution monitoring occupiers to prevent excesses.  HUGE LACUNA in laws of armed conflict.  
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· Both Geneva Conventions and Hague Regulations set up obligations for occupiers.  The general obligation is to maintain law and order to the extent possible “unless absolutely prevented” (Article 43 Hague Regulations). 

· Geneva Convention  emphasizes more the positive obligation of occupier to help occupied population survive, ensure that there continues to be food, education, protection of private property, etc.  Hague Regulation also highlights non discrimination.  

· The next question is: given these obligations upon the occupier, to what extent does the occupier have the right/ obligation to CHANGE the local legal landscape to fulfill these obligations?  Can we answer this doctrinally, based on the black letter law?  

· One answer is that occupiers must respect human rights law in territories that are in their jurisdiction. Another approach is to say that occupiers are only obligated to follow the lex specialis, which in this case is clearly the law of occupation.  Although the law of occupation and human rights are juxtaposed, the lex specialis trumps. 

· European Court of Human Rights – Iseyeva decision: Uses human rights law as the basis from which to examine legality of Russian conduct of hostilities!  When IHL and human rights law overlap, it may make more sense to consider that human rights law is lex generalis and the lex specialis is the law on the conduct of hostilities.  But even there, human rights concerns were very relevant.  

· When law of armed conflict and law of occupation developed, human rights law hardly existed as we know it.  IHL was insulated from the framework of human rights.  Over time, the ideas of human rights have become entrenched and percolated into IHL.  

· International Court of Justice: prefers interpretation that human rights law applies in the context of occupation.  See ICJ opinion on Israel’s construction of the WALL in Palestinian territories (Israel bound by ICCPR’s protection of freedom of movement, etc.)  During the conduct of hostilities, human rights law defer to IHL, but during occupation, the bodies of occupation and human rights law are concurrently applicable. 

· In support of the argument against applying human rights law during occupation: make CLEAR that occupation is temporary, that invasion does not warrant nation-building, etc.  

· Short/ long-term view: Occupier must maintain law and order in the short term.  But what about occupations that last 50/60 years like the Israeli and Soviet occupations?  Do occupiers in these circumstances have to protect and enforce discriminatory laws of previous government?

· On the other hand, one could argue that human rights law is not contrary to the obligation to preserve law and order!  After all, human rights laws tend to create order, whereas discriminatory laws and human rights violations can be very destabilizing.  But should the rationale of human rights law be law and order? Likely not, for protecting human rights may at times cause violence.   

· Is occupation per se illegal?  Is it illegal to occupy territory? NO.  What is illegal is the use of force, acting aggressively to occupy territory.  
· If you have a lawful occupation.  Is there a certain time when occupation becomes illegal? After how long does an occupation become illegal?  

· One answer is that occupation cannot interfere with the international human right to SELF DETERMINATION.  

· Occupying power who was attacked arguably has the obligation to negotiate in good faith with old opponent from a position of control.   But others say that the occupying power must withdraw and THEN negotiate. (Ex: Israel.)

· KEY QUESTION: If you are not an aggressor and the occupation is in self-defense, and the former government was ousted, can you then change laws and government? 

Case studies

· Ex: Jordan was occupied and there was a law limiting voting rights to male landowners.  Occupier changed this law in anticipation of municipal elections.  Lawful? Could occupier even conduct elections in the first place?   Of course it is difficult politically to oppose such changes in practice.

IRAQ – transformative occupation
· Change from a Baathist regime to a liberal regime.  Saddam Hussein’s regime entirely collapsed and his institutions were banned outright.  

· What happens when the ousted government, the sovereign, no longer exists? Does the law of occupation continue to operate? 

· Concept of jus ad debellatio – if there was a complete collapse of security and government, should occupiers have the right to act as trustees?   Should the occupiers in this case have more freedom to nation build?

· The concept of debellatio is no longer relevant or applicable!  There is no obligation to act as a placeholder any longer, because the local population is now considered to be capable of maintaining law and order. 

· It follows that we must now ask: how should a formerly occupying power orchestrate a transition and protect human rights? Is it legal to maintain some form of control over the new government?  (puppet governments, military bases, etc.)  Should there be a duty to consult with the population?  

· Was the occupation of Iraq legitimate from a legal or political theory perspective?

· Is the key to legitimacy consultations with the population? Involvement of the population in critical decisions through referendums or participation in government?  (Clearly it is difficult to ensure that endorsement through referendum and/or political process is genuinely participatory or representative. 

· Even if the UK and US considered that they needed guidance/support from the UN to occupy Iraq and transform its political institutions, it is unclear whether the Security Council has the authority to extinguish a state’s sovereignty or legitimate transformative intervention. 

· Bangladesh is the only example of a successful secession that initially was treated as illegal by the UN. 

Conclusion – Occupation in current practice

· Report posted on blackboard regarding conflict in Georgia: EU in a precedential decision, created a fact finding mission for Georgia.  The report was published yesterday.  KEY for development of law of occupation.  
· P. 308: Russia argued that it was not an occupier because under international law, an invading state that is an occupier must have effective control over territory AND its population.   Furthermore, Russia adopted no regulatory acts and had insufficient troops to establish effective control over the Georgian territory and population at issue.
· Fact finding mission REJECTED Russia’s interpretation and ICJ’s approach in Uganda v. Congo – saying that control of occupation is merely EVIDENCE of control of territory, which is crucial.  Control of territory means that a state like Russia is properly an occupier. 
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· Occupation

· Gaza case study: when does an occupation END?
· A v. B case:
· Paragraph 11 on obligations post occupation. To what extent is Gaza still occupied? Court says that Gaza is NOT occupied, but there is an obligation following the occupation.  Because of the “unique situation that prevails there”, Israel has certain duties towards inhabitants of Gaza strip.  
· This is consistent with other materials we read. Even if you do not have direct control over a population (no boots on the ground), if you HAVE authority over an administration, it follows that you have various responsibilities towards the population. 
· Transformative occupation in Iraq
· British lawyers urged US to ask for UN authorization because transformative occupation not allowed under IHL.  
· The occupation was supported by various contingencies within Iraq – not necessarily a hostile, typical occupation?
· Iraq – no one referred to the doctrine of debellatio because it is contrary to the right to self determination.  
· Kosovo 2008 reconstituted itself as an independent state apart from Serbia.
· IHL TODAY: if occupation is meant to promote the rights of the sovereign/ self-determination, then you have to define who is the sovereign.  Today the conception of sovereignty is different. Self-determination nowadays informs our understanding of sovereignty.  One can argue that the UN SC is bound by jus cogens obligations, cannot overstep its authority under peremptory norms of international law.  Therefore the UN cannot extinguish the sovereignty of a state, even if the purpose is to protect peace and security. When people exercise the choice to approve or disapprove a change in government or laws, it is difficult to argue that this should not be recognized by the UN and other countries.  
· Does it matter whether a state was properly acting as the “trustee” of the territory under occupation rather than furthering its own benefits? To what extent did an occupier create a system that would be beneficial to it?  Good faith, involvement and/or consultation with local population, etc.  

12. Review Mechanisms: Protecting Powers, Judicial Review, JAGs, Compensation for Victims

Additional Protocol I, Article 91
Art 91. Responsibility

A Party to the conflict which violates the provisions of the Conventions or of this Protocol shall, if the case demands, be liable to pay compensation.  It shall be responsible for all acts committed by persons forming part of its armed forces.

Physicians for Human Rights v. Commander of the IDF Forces in the Gaza Strip, Israel Supreme Court (2004)
Case an example of judicial review during military operations, read for Class 12 on Review Mechanisms. 
Facts:  Combat activities around the area of the city of Rafah, beginning on May 13, 2004.  IDF forces are trying to locate underground tunnels, arrest suspected terrorists, and find arm caches, and the area has become a combat zone.

· Before military operations, IDF took three precautionary measures (Par 5): creating a Humanitarian Hotline, a District Coordination Office and placing a liaison officer from DCO in every battalion in area of operations. 

Petitioners:  Human rights organization asks court to order IDF to resolve violations of IHL (Par 7).

Respondents (IDF): Judiciary needs to be cautious, “these actions lie at the outer limits of the reach of the judiciary” and the military goals of the operation are very important. (Par 9)  IDF has done everything possible to minimize damage and petitioners are relying on inaccurate Palestinian sources. (Par 10)

Court: Unlike most ex post facto reviews, this is ex ante, while operations are underway. (Par 15)  

· Court presumes military necessity of operations, only reviews legality under domestic and international law. (Par 17)

· Applicable law: Hague Regulations, Geneva Conventions, principles of Israeli law:

· Principles require: integrity, reasonableness, proportionality and appropriate balance of individual liberty and public interest. (Par 19-23) 

· IHL specifically requires provision of food, medicines, medical supplies (Par 24)

Court reviews each claim:

Claims that water has been cut off (Par 27), that electricity has been cut off (Par 31), that medical supplies have not been allowed in (Par 35) and that curfew has cut off residents’ access to food (Par 36) are acknowledged by the IDF, who also reports that the situations are resolved.  

· Court agrees situations are resolved, at times resolved in the midst of testimony of the IDF. 

Claims that IDF fired on ambulance and that evacuations of the wounded are being prevented by unreasonable identification requirements (Par 40).  

· IDF denies existence of requirements, acknowledges that shots were fired at ambulance, but says it was an error; soldiers are trained that ambulances are off-limits. (Par 42)

· Court: Army must do all possible to allow evacuation, but agrees that procedures have been proper.  Finds that ambulance shooting was mistake, instructions were clear.  (45)

Claim that 37 bodies of residents have not been buried because of army restrictions is denied by IDF, but it does recognize that relatives not allowed to participate in burial. 

· IDF then offered a series of options for participation, each one rejected by the Palestinians (par 48).  When IDF leaves, community plans a mass funeral. (Par 50) 

· Court: Sec 27 of IV Geneva Conventions protects dignity of local residents. Army attempted to act in accordance, but did not. Should have set out clear procedures in advance for burying the dead.  Changing offers of the IDF indicate no advance planning or coordination (seem to be an example of military responding to court). (Par 53)

Claim that thousands of marchers (including children and armed men) were fired on by tank shells and helicopter missiles that killed eight people (54) is denied by IDF.  Petitioners ask for investigation. 

· IDF: initial investigation says was a “mishap” from attempt to disburse the march.  Eight people were killed by shrapnel from shelling of abandoned building. (56)  Argues that terrorists were using civilians as human shields in a combat zone, no intent to injure or kill those in the march. 

· Court: There is a duty to investigate, and investigation is ongoing.  Army must employ all possible caution in order to avoid harming a civilian population, even one that is protesting against it.  (58)

Request Court for order to allow entry of petitioner’s doctors into hospitals. (61) IDF agrees as long as there are no Israelis, because of the special threat to security for them. (62)

· Court agrees with IDF, “convinced that respondent’s stance is purely security-related and have no motivations not founded on a concern for security issues.”  Israel has a duty to protect its citizens.  

Par 66-70: Court articulates obligations of IHL for commanders:

· Commander has a positive duty to protect lives, dignity of residents, must be prepared for humanitarian problems from the outset.  

· Military should adopt additional measures to make Humanitarian Hotline, etc more effective, IDF will appoint senior officer to remain in contact with petitioners.

Concurrence: Emphasizes importance of planning for humanitarian obligations, says petitioners can return if obligations are not satisfied, and acknowledges practical difficulty of review during combat.  

Summary of a military’s DUTIES: 
· According to the humanitarian principles of international law, military activities require the following: 
· First, that the rules of conduct be taught to, and that they be internalized by, all combat soldiers, from the Chief of General Staff down to new recruits. See Physicians for Human Rights, at 5. 
· Second, that procedures be drawn up that allow implementation of these rules, and which allow them to be put into practice during combat. An examination of the conduct of the army while fighting in Rafah indicates significant progress compared to the situation two years ago.  This is the case regarding the implementation of the duty to ensure water, medical equipment, medicines, food, evacuation of the wounded, and the burial of the dead. This is also the case regarding the preparation of the army, and the design of procedures that allow humanitarian obligations to be satisfied. The establishment of the Humanitarian Hotline and the District Coordination Office, as well as the assignment of a liaison officer of the Coordination Office to every battalion, greatly aided the implementation of humanitarian principles.  
· POSITIVE DUTIES!    In the framework of our discussion regarding the internalization of humanitarian laws, we emphasize that it is the duty of the military commander not only to prevent the army from harming the lives and dignity of the local residents (the “negative” duty: see supra para. 11). He also has a “positive” duty (para. 11). He must protect the lives and dignity of the local residents.

Discussion on Rafah case:

· Case supports idea that there is A DUTY TO INVESTIGATE. (par 56-58)

Role of the courts:

· Court is newly inserted into field of action, reviewing actions as they are being taken. 

· Is this review or is it action-enforcing?  Does continuous presence of court alter the behavior of the commanders?

· Potential Benefit: forces commanders to pay closer attention to humanitarian obligations, make them a priority.  

· Case seems to support this: ex. water (Par 27), burial (48)

· Potential Cost: might lessen the resolve and discretion of the commander

· Courts are setting military policy, possibly changing the cost-benefit calculus of commanders, but don’t have expertise. 

· Might force commanders to reveal confidential military information.

· BUT: Court never rules directly against the IDF, or accuses them of anything other than “mistakes”. (Par 42, 53)

· Does this role compromise the court’s impartiality or change its role too much?

· Theory that courts should remain silent during times of war because they will be too lenient and permissive of the executive.

· Complicated with unending wars: courts see themselves as the only protectors of rights against executive’s power. 

· Israeli Supreme Court came to realize that it had to step in to protect rights, could not wait for the war to “end”.  

· Court may have an “action forcing” incentive to agree in the moment that the military has done everything it can on a particular issue.  

· But by making the determination of fact that the military’s view is correct, court may hinder more impartial review process after the operation is over.   

· Role of court as protector of rights might be fundamentally different than that of impartial arbiter of disputes. 

· Practical problems with review of operations during combat:

· Facts on the ground are incredibly confused and the court finds itself dependent on the military’s factual analysis of events as they unfold.  

· Despite the fact that petitioners often present an entirely different view of reality than does the IDF, court never acknowledges discrepancy and operates on the assumption that the IDF’s information is incorrect (despite the potential impartiality of the source). (Par 54)

Institutional aspects of laws of war

· In the past, laws of war were enforced through simple reciprocity. There was no urgent need / felt necessity for institutional enforcement of IHL.  
	
	Before conflict
	During conflict
	After conflict

	ARMY 
	Provide advance warning of attack to civilians 

Create capacity to respond to needs of affected population, POWs, etc.

Ensure that there is a command structure to enforce int’l law obligations and that military commanders are fully informed on these obligations

Disseminate information about IHL to military and civilian population

-US/Canada ex: order that soldiers MUST obey international law (Geneva Conventions do not impose a duty to create a military manual, only to DISSEMINATE. State practice, however, may render the publication of a military manual an obligation.)

Arms used do not violate treaties – clear guidelines as to when to use particular ammunition, etc.


	Art. 57 Additional Protocol 1: obligation to take all reasonable precautions, including effective warning if practicable

Proportional attacks 

-ICTY: mens rea is intentional or recklessness, not merely negligence. Did commanders do everything feasible to comply with IHL? 

Legal advisors should be used military advisors during conflict (not a duty, but recommended in order to reduce violations of the law)
	Duty to investigate/ compensate

Additional Protocol I Art. 86: take measures to suppress other breaches 

Geneva Convention 4, Art. 1(46) obligation to search for and try persons alleged to have committed grave breaches 

-Targeted Killings judgment: difficult to determine combatant status, so set up commission to investigate and compensate victims

-Iseyeva case, cases from IA court of human rights: there is an obligation under human rights law to investigate and compensate 

-Goldstone report and EU report on Georgia war:  obligation to investigate applies both in international and non international conflicts.

	OTHER national actors
	Seek alternative strategies to achieve end 
	
	


Role of JAGS

· Israeli suggested 2 separate systems of JAGs so as to minimize risk of partiality in post conflict investigations or trials of violations (one for during conflict and one for post conflict).
Investigation

· Obligation to investigate – as opposed to the obligation to pay compensation – is not conditional.  There is an obligation on the ARMY to investigate promptly, thoroughly and impartially, without any conditions attached.   
· Question is – what is the obligation regarding the FINDINGS of war crimes from a commission of inquiry?  Is there an obligation to prosecute? 

· Resolution 6147: investigate and take action 

· Unclear whether there is a duty to investigate beyond regular protocol. Unilateral investigations, based on military discretion, is argued to be sufficient.
Compensation

· To what extent are victims entitled to compensation?
· Art. 91 of Additional Protocol, same as Article 3 of Hague Convention of 1907: violators of convention “shall, if the case demands, be liable to pay compensation”.
· Governments object to the notion that Art. 91 creates an INDIVIDUAL right to compensation.  KEY: who has the legal right to sue for damages – the state or the individual?
· Rationale: under proportionality analysis, civilians are entitled to compensation.
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Victim compensation

· Question: Are individuals entitled to compensation? How should we approach this question?
· There is a movement, pressure from actors in the international arena, pushing for individual compensation.  Movement towards recognizing individual right to compensation.
· UN Resolution: Not binding, adopted by General Assembly.  Could be viewed as a demonstration of states’ new expectations.  Art. 15 In accordance with its domestic laws and international legal obligations, states shall provide reparations to victims based on acts or omissions that may be attributable to them.  

· Arguably, the legal obligation created by this GA Resolution is towards other states rather than individuals. 
· ICJ opinion: Israel must provide reparation for Palestinian population.  (There is no Palestinian state yet, so who is the debtor??) The court emphasizes who has the obligation rather than who has the right to sue and fudges the question of individual right to compensation.  
· Art. 75: compensation “with respect” to victims.  

· ICJ Italy – Germany case on victim compensation

· Jus cogens argument: If peremptory norms are violated, the principle to sovereign immunity must be disregarded.

· Prediction: ICJ will NOT back the Italian court.
· How are victims expected to sue? As a group? Strong argument for “lump-sum” payments stipulated in arbitral awards, such as the Eritrea-Ethiopia claims commission.  Determination that Eritrea owes to Ethiopia 161 million US dollars, and Ethiopia owes to Eritrea a similar sum.  
· Motivation behind recognizing individual rights? It is unclear whether governments always properly represent the needs/ rights of victims.  International law must provide for secondary opportunity for victims to claim compensation.  But where must victims have a right to claim? Domestic courts? International tribunals? 
· Doctrine of customary international law may be flexible and pliable enough to allow for the right to compensation for individuals to be strengthened.  

· KEY: It would be difficult to argue that an interpretation of state practice and international law in favor of individual compensation is entirely illogical and irrational. The real question is whether is it DESIRABLE, whether it makes sense.  
· Martens Clause can also be used to justify right to compensation?
· NOT so much of a stretch to allow individuals to sue sovereign states in an international forum. For example: European Court of Human Rights and Inter-American Court of Human Rights takes claims of individuals against states.  
· Inter temporal law? When does the right to individual compensation begin?  Now or world war II? Should we give compensation only to violations committed during a certain time period? Or should we treat certain violations as on-going? 
· Raffa case – Israel: judicial review of ONGOING combat and exercise of military authority. Supreme Court analyzes the situation AS IT DEVELOPS.  
· Israel village case: Supreme Court invokes proportionality test, 3 prongs.  Subtests: 1) Rational means? 2) Alternatives to specific measures? 3) pro’s and con’s? 
· KEY problem: which institution is best places to manage and assess RISKS? The Supreme Court of Israel or military commanders? How much DEFERENCE must be afforded to military commanders or the executive? Israeli Supreme Court declared that humanitarian law is its expertise, so it is best institution to assess the risks.  Tension between military and judiciary – who should have the last word in assessing risks?  Why do we treat national courts as well suited to answer these questions impartially? If we do not trust military commanders, why trust courts? 
· 2 points

· Impartiality of domestic review mechanisms: should we defer to international bodies or commissions of inquiry to conduct impartial review? 
· Commissions of inquiry: pattern of creating commissions of inquiry in  asymmetrical wars that are ongoing: Georgia, Israel, etc.  What are their mandates? Procedures? Members? Are states under a legal obligation to cooperate with these commissions of inquiry?
13. Criminal Responsibility: Jurisdiction, Immunity

R v ex parte Pinochet, UK House of Lords, (2000) 
Facts: Spain wanted to extradite Pinochet from the UK for trial in Spain. 

Question: Does international law grant state immunity in relation to the international crime of torture? Is Chile entitled to claim such immunity even though Chile, Spain and the UK are all parties to the Torture Convention and contractually bound to give effect to its provisions?

Decision: YES.

· The prohibition on torture is a jus cogens norm, which justifies states in taking universal jurisdiction over torture wherever committed.
· The prohibition on torture has evolved into a peremptory norm or jus cogens, that is is, a norm that enjoys a higher rank in the international hierarchy than treaty law and even “ordinary” customary rules.  The jus cogens nature of the prohibition against torture articulates the notion that the prohibition is designed to produce a deterrent effect, int hat it signals to all members of the international community and the individuals over whom they wield authority that the prohibition of torture is an absolute value from which nobody must deviate.  
· The jus cogens nature of the international crime of torture justifies in taking universal jurisdiction over torture wherever committed. International law provides that offenses of jus cogens norms may be punished BY ANY STATE  because the offenders are “common enemies of all mankind and all nations have an equal interest in their apprehension and prosecution”.  

· Torture Convention 

· Torture Convention provided a general jurisdiction (international machinery) so that the torturer was not safe wherever he went. 

· The purpose of the Convention was to introduce the principle of aut dedere aut punier – either you extradite or you punish.
Dissent (Lord Millet)
2 criteria for a crime to fall under universal jurisdiction:

· First the crimes must be contrary to a peremptory norm of international law so as to infringe a jus cogens.  
· Second, they must be so serious and on such a scale that they can justly be regarded as an attack on the international legal order.  Isolated offenses, even if committed by public officials, would not satisfy these criteria.  
Difference of opinion with majority

· Torture Convention did not create extra-territorial jurisdiction of States over the international crime of torture.  Courts in the UK and elsewhere ALREADY possessed extra-territorial jurisdiction in respect of torture and conspiracy to torture on the scale of the charges in the present case and did not require the authority of statute to exercise it.  
· What the Torture Convention did was not to give States jurisdiction in respect of torture wherever it was committed, but it created an OBLIGATION to do so. 
Case Concerning The Arrest Warrant Of 11 April 2000 (Congo v. Belgium) ICJ (2002)
Facts: Belgium issued an international arrest warrant in absentia against the incumbent Minister of Foreign Affairs of Congo, alleging grave breaches of the Geneva Conventions and the Additional Protocols thereto and crimes against humanity. 
Belgium’s reply to immunity defense

· Belgium maintained that while Foreign Affairs Ministers generally enjoy an immunity from jurisdiction before the courts of a foreign state, such immunity applies only to acts carried out in the course of their official functions, and cannot protect such persons in respect of private acts or when they are acting otherwise than in the performance of their official functions.

· In any case, immunities accorded to incumbent Ministers of Foreign Affairs cannot protect them where they are suspected of having committed war crimes or crimes against humanity.  
· Cites LORD MILLET (Pinochet case above) in saying that “international law cannot be supposed to have established a crime having the character of a jus cogens and at the same time to have provided an immunity which is co-extensive with the obligation” it to prosecute and punish violations of jus cogens.  

Decision: NO JURISDICTION (nationae temporae) over INCUMBENT ministers

· No customary international law EXCEPTION to the rule according immunity from criminal jurisdiction and inviolability to incumbent Ministers of Foreign Affairs, EVEN where they are suspected of committing war crimes or crimes against humanity. 

· ICTY, ICTR, etc. were NOT national courts trying those accuse of committing war crimes or crimes against humanity.  

· Immunity v. jurisdiction

· The rules governing jurisdiction of national courts must be distinguished from those governing immunities: jurisdiction does not imply absence of immunity, while absence of immunity does not imply jurisdiction.  Thus, although various international conventions on the prevention and punishment of certain serious crimes impose on States obligations of prosecution or extradition, thereby requiring them to extend their criminal jurisdiction, such extension of jurisdiction in no way affects immunities under customary international law, including those of Ministers for Foreign Affairs. These remain opposable before the courts of a foreign State, even where those courts exercise such a jurisdiction under these conventions. 
· Immunity DOES NOT IMPLY IMPUNITY

· Immunity from jurisdiction enjoyed by incumbent Ministers for Foreign Affairs does not mean that they enjoy impunity in respect of any crimes they might have committed, irrespective of their gravity.  Jurisdictional immunity may well bar prosecution for a certain period or for certain offences; it cannot exonerate the person to whom it applies from all criminal responsibility. Immunities enjoyed under international law by an incumbent or former Minister for Foreign Affairs do not represent a bar to criminal prosecution in certain circumstances.

· First, such persons enjoy no criminal immunity under international law in their own countries, and may thus be tried by those countries’ courts in accordance with the relevant rules of domestic law. 

· Secondly, they will cease to enjoy immunity from foreign jurisdiction if the State which they represent or have represented decides to waive that immunity. 

· Thirdly, after a person ceases to hold the office of Minister for Foreign Affairs, he or she will no longer enjoy all of the immunities accorded by international law in other States.  Provided that it has jurisdiction under international law, a court of one State may try a former Minister for Foreign Affairs of another State in respect of acts committed prior or subsequent to his or her period of office, as well as in respect of acts committed during that period of office in a private capacity. 

· Fourthly, an incumbent or former Minister for Foreign Affairs may be subject to criminal proceedings before certain international criminal courts, where they have jurisdiction.  Examples include the International Criminal Tribunal for the former Yugoslavia, and the International Criminal Tribunal for Rwanda, established pursuant to Security Council resolutions under Chapter VII of the United Nations Charter, and the future International Criminal Court created by the 1998 Rome Convention.  The latter’s Statute expressly provides, in Article 27, paragraph 2, that “[i]mmunities or special procedural rules which may attach to the official capacity of a person, whether under national or international law, shall not bar the Court from exercising its jurisdiction over such a person”.

The Princeton Principles on Universal Jurisdiction (2001)

Principle 1 -- Fundamentals of Universal Jurisdiction

1. For purposes of these Principles, universal jurisdiction is criminal jurisdiction based solely on the nature of the crime, without regard to where the crime was committed, the nationality of the alleged or convicted perpetrator, the nationality of the victim, or any other connection to the state exercising such jurisdiction.

2. Universal jurisdiction may be exercised by a competent and ordinary judicial body of any state in order to try a person duly accused of committing serious crimes under international law as specified in Principle 2(1), provided the person is present before such judicial body.

3. A state may rely on universal jurisdiction as a basis for seeking the extradition of a person accused or convicted of committing a serious crime under international law as specified in Principle 2(1) provided that it has established a prima facie case of the person's guilt and that the person sought to be extradited will be tried or the punishment carried out in accordance with international norms and standards on the protection of human rights in the context of criminal proceedings.
Principle 5 – Immunities: With respect to serious crimes under international law as specified in Principle 2(1), the official position of any accused person, whether as head of state or government or as a responsible government official, SHALL NOT relieve such person of criminal responsibility nor mitigate punishment.
International criminal responsibility – procedural normative aspects

· How is international criminal law ENFORCED? 3 issues:
· Who has jurisdiction over grave breaches of laws of war?
· Who is entitled to immunity?
· Do courts have discretion about whether or not to entertain an indictment? Can courts refuse to exercise jurisdiction?  
· Jurisdiction of DOMESTIC courts

· When do states have jurisdiction to try individuals for war crimes? On what grounds can domestic courts adjudicate international law?  
· Territory: Violation occurred in the country’s territory (including ships)
· Nationality: Violator is national of that country

TWO MOST IMPORTANT 

· Protective jurisdiction: the act took place abroad but affected national interests (consulates, etc)
· Passive personality: attacks were directed against nationals of the state 
· Universal jurisdiction

· Crux of the matter: no citizen was affected or responsible for the war crimes at issue.  EVERY state has standing to invoke the obligation of the international community to prevent 1) violations of the laws of war AND 2) crimes against humanity.
· Why have we always limited the ability of states to adjudicate violations committed outside of their territory by non-nationals?  Why the narrow definition of jurisdiction?
· Sovereignty: states do not sit in judgment of other states; fear of bias on the part of other courts; reticence to sour diplomatic, economic relationship.  Exercising jurisdiction over foreigners is VERY COSTLY politically. 
· Therefore, international law had to FORCE states to prosecute rather than the other way around.  This is why we developed the concept of grave breaches of the laws of war that each contracting power to the Geneva Conventions is obligated to prosecute before their own courts.  Geneva Conventions made it clear that states not only have the AUTHORITY but the OBLIGATION to search and prosecute anyone (regardless of their nationality or location of violations) who may have committed grave breaches. 

· Eichmann trial was first exercise of universal jurisdiction.   The court actually was MAKING LAW – inferring a norm from practice, assertions of scholars, etc.  Until the ICTY, this was the only case that supported the concept of universal jurisdiction. 

· Pinochet case: milestone because here we had a trial of a really high level official immune from prosecution under domestic law.  

· Costs decrease: Once more courts begin to try foreign perpetrators – Belgium, England, Spain, Germany – the concern with adverse consequences of asserting jurisdictions becomes less significant.  If many countries recognize in principle the authority to prosecute, it becomes less significantly politically and economically to actually exercise such jurisdiction.  

· Why have heads of state been granted immunity?
· We want state officials to move in foreign countries to promote communication, etc. without fear of unfair prosecution.  

· ICJ Belgian arrest warrant case 2002: THERE MUST BE EXCEPTIONS to immunity for heads of state.

· Issue: Did Belgium have jurisdiction under Belgian or international law issuing an order indicting a foreign state official for war crimes?

· Belgium argues that it has universal jurisdiction AND Pinochet has no sovereign immunity.

· Decision: This particular remedy is not available.  ICJ plays down the normative question, while emphasizing value of diplomatic communication and the system. The ICJ does not discuss what governments think and to what extent its decision is not compatible with governments’ views.  In a way, the ICJ throws the ball back to the executive and away from domestic courts.  The issue is better handled through international tribunals created by governments. 

· Burden of proof is on Belgium.
· HOW does ICJ respond to the argument that states have universal jurisdiction over violations of jus cogens norms?

· ICJ opinion was received with much resentment from those who believed that universal jurisdiction was the proper way to address grave breaches.  The attention then moved to the ICC.  

· ICC’s logic: every state that becomes a member of the ICC delegates to the ICC the authority to try individuals who are its nationals or crimes committed on its territory.  

· Violations of basic principles of international law, violations of jus cogens norms warrant excepting sovereign immunity.  

·  When should courts – domestic and international – decline to accept jurisdiction? 

· State can commit itself to comply with laws of war and investigate abuses but still fail to do so.  Complementarity: if you fail to prosecute yourself, the ICC will step in.  
· Eichman trial: court has discretion to conduct prosecution; touches on availability of witnesses, access to facts, capacity to assess facts, etc.  FORUM NON CONVENIENS.
· Principle 7, 8, 9: discretion of courts based on universal jurisdiction.
· How should amnesties negotiated between warring parties be treated?
· Double jeopardy? Should commissions of inquiry be considered equivalent to criminal prosecution?
14. Command Responsibility
In re Yamashita, 327 U.S. 1 (1946)
Facts: Yamashita was charged with unlawfully disregarding and failing to discharge his duty as commander to control the operations of the members of his command, permitting them to commit brutal atrocities and other high crimes against American and their allies, thereby violating the laws of war. 

Question: Do the laws of war impose on an army commander a duty to take appropriate measures to control the troops under his command to prevent violations of the law of war that are likely to happen during occupation of hostile territory by an uncontrolled soldiery? Can generals be charged with personal responsibility for their failure to take such measures when violations result? 

Decision: YES. International law imposes affirmative duty on generals in Yamashita’s position (commander of Japanese forces and military governor of the Philippines) to take measures in their power to protect POWs and the civilian population.

· Hague Convention of 1907, Article 1 lays down as a condition which an armed force must fulfill in order to be accorded the rights of lawful belligerents, that it must be "commanded by a person responsible for his subordinates." Article 19 of the Tenth Hague Convention, relating to bombardment by naval vessels, provides that commanders in chief of the belligerent vessels "must see that the above Articles are properly carried out." 

· Article 26 of the Geneva Convention I makes it "the duty of the commanders-in-chief of the belligerent  [*16]  armies to provide for the details of execution of the foregoing articles, [of the convention] as well as for unforeseen cases . . ." 

· Article 43 Fourth Hague Convention: the commander of a force occupying enemy territory, as was petitioner, "shall take all the measures in his power to restore, and ensure, as far as possible, public order and safety, while respecting, unless absolutely prevented, the laws in force in the country."

Dissent (Murphy): 

Myriad violations of DUE PROCESS: Yamashita was entitled to a fair trial as to any alleged crimes and to be free from charges of legally unrecognized crimes that would serve only to permit his accusers to satisfy their desire for revenge. 

· Unfair trial
· Yet he was rushed to trial under an improper charge, given insufficient time to prepare an adequate defense, deprived of the benefits of some of the most elementary rules of evidence and summarily sentenced to be HANGED. 

· No proper charges
· In all this needless and unseemly haste there was no serious attempt to charge or to prove that he committed a recognized violation of the laws of war.  He was not charged with personally participating in the acts of atrocity or with ordering or condoning their commission.  Not even knowledge of these crimes was attributed to him. I was simply alleged that he unlawfully disregarded and failed to discharge his duty as commander to control the operations of the members of his command, permitting them to commit the acts of atrocity.  The recorded annals of warfare afford not the slightest precedent for such a charge.  This indictment in effect permitted the military commission to make the crime whatever it willed, dependent upon its biased view as to petitioner’s duties. 

· Nothing in all history or in international law, at least as far as I am aware, justifies such a charge against a fallen commander of a defeated force.  To use the very inefficiency and disorganization created by the victorious forces as the primary basis for condemning officers of the defeated armies bears no resemblance to justice or to military reality.  

· "We, the victorious American forces, have done everything possible to destroy and disorganize your lines of communication, your effective control of your personnel,  your ability to wage war.  In those respects we have succeeded.  We have defeated and crushed your forces.  And now we charge and condemn you for having been inefficient in maintaining control of your troops during the period when we were so effectively besieging and eliminating your forces and blocking your ability to maintain effective control.  In short, we charge you with the crime of inefficiency in controlling your troops.

Rationale

· To subject an enemy belligerent to an unfair trial, to charge him with an unrecognized crime, or to vent on him our retributive emotions only antagonizes the enemy nation and hinders the reconciliation necessary to a peaceful world.

· Justice must be tempered by compassion  rather than by vengeance.  Otherwise stark retribution will be free to masquerade in a cloak of false legalism.  And the hatred and cynicism engendered by that retribution will supplant the great ideals to which this nation is dedicated.

· The immutable rights of the individual, including those secured by the due process clause in the 5th Amendment, belong not only to the members of those nations that excel on the battlefield or that subscribe to the democratic ideology.  They belong to every person in the world, victor or vanquished, whatever may be his race, color or beliefs.  They rise above any status of belligerency or outlawry.  They survive any popular passion or frenzy of the moment

Report of the Commission of Inquiry into the Events at the Refugee Camps in Beirut, 8 February 1983 (The Kahan Commission Report)
Facts: On September 16-18, 1982, the predominantly Christian Phalangist militia massacred between 328 and 3,500 Palestinian and Lebanese civilians at two refugee camps in Beirut surrounded by the IDF forces.

Was the Israeli military/government DIRECTLY RESPONSIBLE for the massacre?  NO.
· The Phalangists were the only military force to enter the camps. IDF personnel did not shed the blood of the massacred.  Therefore direct responsibility for the perpetration of the acts of slaughter rests on the Phalangist forces.

· It would be “unfounded” to argue that the entry of the Phalangists into the camps was carried out with the intention that this should indeed take place.   In having the Phalangists enter the camps, NO INTENTION existed on the part of anyone who acted on behalf of Israel to harm the non-combatant population.  The events that followed did not have the concurrent or assent of anyone from the political or civilian echelon who was active regarding the Phalangists’ entry into the camps.  

Was the Israeli military/government INDIRECTLY RESPONSIBLE for the massacre?  YES.

TEST
· Indirect responsibility ensues when: 

· You should have foreseen from the information at your disposal and common knowledge that there was a danger of a massacre; and 

· You took no steps to prevent or warn of this danger, reduce the possibility that atrocities would be committed, or intervene upon learning that widespread killings were taking place.

· Rationalefx
· Obligations applying to every civilized nation; and

· Ethical rules accepted by civilized peoples.

APPLICATION OF TEST

· Was it foreseeable that the entry of the Phalangists into the camps was liable to eventuate in a massacre? YES.
· EVERYONE who had anything to do with events in Lebanon should have felt apprehension about a massacre in the camps if armed Phalangist forces were to be moved into them without the IDF exercising concrete and effective supervision and scrutiny of them.

· Evidence suggests that Israeli intelligence officers and a Captain, respectively, warned their superiors that they “were convinced” that the entry of the Phalangists would lead to a massacre of refugees and a “terrible” slaughter could ensue if Israel failed to assuage inter-communal tensions in Lebanon.  

· No orders were issued to decision-makers regarding these dangers. The decision on the entry of the Phalangists was taken without consideration of the danger – which the makers and executors of the decision were obligated to foresee as probable – that the Phalangists would commit massacres and pogroms against the inhabitants of the camps, and without an examination of the means for preventing this danger.
· When reports began to arrive about the actions of the Phalangists, no proper heed was taken of these reports, and no energetic and immediate actions were taken to restraint he Phalangists.
RESPONSIBILITY OF THE POLITICAL ECHELON

· No immunity based on a public figure’s  position or public standing. The absence of any hard and fast law on point does not exempt a man whose actions are subject to the scrutiny of a commission of inquiry from accountability, from a public standpoint, for his deeds or failures that indicate inefficiency on his part, lack of proper attention to his work, or actions executed hastily, negligently, unwisely, or shortsightedly when - considering the qualifications of the man who holds a certain office and the personal qualities demanded of him in fulfilling his duties -he should have acted perspicaciously.
· Prime Minister Begin? 

· No responsibility for initial decision to permit entry of the Phalangists into the camps.  He only found out about the Phalangists’ entry into the camps 36 hours after the decision to that effect was taken.  
· Indirect responsibility for failing to take action upon finding out that the Phalangists were in the refugee camps at the Cabinet session.  
· Recommendation: No action.
· Minister of Defense Sharon?

· Indirect responsibility for disregarding the danger of acts of vengeance and blooshed by the Phalangists against the population of the refugee camps, and having failed to take this danger into account when he decided to allow the Phalangists to enter the camps.

· In the circumstances that prevailed after Bashir's assassination, no prophetic powers were required to know that concrete danger of acts of slaughter existed when the Phalangists were moved into the camps without the I.D.F.'s being with them in that operation and without the I.D.F. being able to maintain effective and ongoing supervision of their actions there. The sense of such a danger should have been in the consciousness of every knowledgeable person who was close to this subject, and certainly in the consciousness of the Defense Minister, who took an active part in everything relating to the war.
· Indirect responsibility for not ordering appropriate measures for preventing or reducing the danger of massacre as a condition for the Phalangists’ entry into the camps.  
· No responsibility for failing to order the removal of the Phalangists from the camps when the first reports reached him about the acts of killing being committed there.
· Recommendation: Sharon should resign OR under Section 21-A(a) of the Basic Law, "the Prime Minister should remove him from office.

Prosecutor v. Blaskic, ICTY Appeals Chamber (2004) (paras. 53-85)

Blaskic’s case

· NO STRICT LIABILITY by virtue of COMMAND POSITION PER SE
· Appellant argued that the mens rea under Article 7(3) of the Statute is actual knowledge or “information which, if at hand, would oblige the commander to conduct further inquiry.”  Regarding actual knowledge, the Appellant submits that it requires more than proof of a person’s rank as a military commander, and that the Trial Chamber failed to look beyond the Appellant’s status to establish his knowledge, thus relying “almost exclusively” on the Appellant’s rank and status.  This, the Appellant contends, is an unacceptable form of strict liability which in effect shifts the burden of proof.
· “Had reason to know” is a negligence standard which fundamentally creates a new offense with retroactive effect
· All of the underlying offences with which the Appellant was charged require more than negligence as the mens rea, and that offences such as “negligent murder” or “negligent persecutions” simply do not exist under international law.  By lowering the mens rea standard of command responsibility, the Trial Court created new criminal offences such as “negligent murder,” thereby violating the principle of nullum crimen sine lege.

· Commanders must have EFFECTIVE CONTROL of their troops in order to be held responsible for their actions.
· The submission of reports on atrocities does not in itself enable the conclusion that effective control existed, as the commander does not have the authority to confront the situation himself but must await the steps taken by competent authorities.

Decision
The standard of “had reason to know” 

· As per the Celebeci Judgment, “a superior will be criminally responsible through the principles of superior responsibility only if information was available to him which would have put him on notice of offences committed by subordinates.” “Neglect of a duty to acquire such knowledge, however, does not feature in the provision [Article 7(3)] as a separate offence, and a superior is not therefore liable under the provision for such failures but only for failing to take necessary and reasonable measures to prevent or to punish.” 
Effective control? Yes.

· Trial Chamber was correct in concurring with the Celebeci Trial Judgment that a superior must have effective control over “the persons committing the underlying violations of international humanitarian law.”  The Trial Chamber also stated that “a commander may incur criminal responsibility for crimes committed by persons who are not formally his (direct) subordinates, insofar as he exercises effective control over them.”

· Trial Chamber correct that superior responsibility “may entail” the submission of reports to the competent authorities.

· The indicators of effective control are more a matter of evidence than of substantive law, and those indicators are limited to showing that the accused had the power to prevent, punish, or initiate measures leading to proceedings against the alleged perpetrators where appropriate. 

No proof of causality necessary

· The Appeals Chamber is therefore not persuaded by the Appellant’s submission that the existence of causality between a commander’s failure to prevent subordinates’ crimes and the occurrence of these crimes, is an element of command responsibility that requires proof by the Prosecution in all circumstances of a case.  Once again, it is more a question of fact to be established on a case by case basis, than a question of law in general. 

· When should commanders be responsible for the acts of their subordinates?

· Personal responsibility

· Command responsibility

· Actus Reus

· Effective control of subordinates
· IDF did not necessarily control the Phalangists, but they DID control the TERRITORY (reminiscent of Uganda/Congo decision)
· Failure to take” necessary and reasonable” measures/ precautions to prevent  violations.
· Mens Rea

· ICC Statute: NEGLIGENCE? Knowing to the circumstances at the time, knew or should have known, that violations would be committed.   This standard is not pure negligence – it Is knowledge-based responsibility, based on at least some limited knowledge and decision to disregard such knowledge. 
· Lower threshold of mens rea for commanders in effective control of subordinates: commanders who know or willfully disregarded information about violations can still be held responsible.  Commanders are judged by the activities of their subordinates during combat.  The assumption is that a commander did not take necessary precautions, to exercise their responsibility to warn troops, etc.  
· Kahan report : emphasis that the decision makers knew something and disregarded it!!! There was certainly some knowledge that was ignored outright. 
Customary international law – Criticisms 

· Destructive methodology: In the absence of treaties, how does customary law change? It seems that in order to change the law a state must break the law (“lawlessness in the service of law” ).  On one hand, this could be extremely destructive to the legal system, but on the other hand, states may ultimately succeed in changing norms if they remain faithful to their principles/position.  

· Black hole: When does general practice not accepted as law become a general practice that is accepted by law?? Article 38 does not explain how the law was created or identify the moment when something that was discretionary became obligatory as a customary law.  “At all events, to postulate that all States, even those which initiate a given practice, believe themselves to be acting under a legal obligation is to resort to a fiction – and in fact to deny the possibility of developing such rules.  For the path may indeed start from voluntary, unilateral acts relying on the confident expectation that they will find acquiescence or be emulated; alternatively the starting point may consist of a treaty to which more and more States accede and which is followed by unilateral acceptance.  It is only at a later stage, that by the combined effect of individual or joint action, response and interaction in the field concerned, i.e. of that reciprocity so essential in international legal relations, there develops the chain-reaction productive of international consensus.”   

· Status quo: More powerful nation-states can create international law through custom much more easily than weaker states, thus “international” law may actually reflect of a narrow range of discrete national interests.  On the other hand, customary law's very responsiveness to disparities in power and interest arguably make it more realistic than law-making by international conferences in which all states take part on an equal footing.

· Lotus principle: Why is it necessary to assume the formal completeness of the international legal system so that there is no gap in the system? If courts find no specific customary law that either permits or prohibits certain behavior, should it simply decline to decide the case? What should the international judge do when the evidence at hand does not clearly resolve whether a rule of customary international law governs the conduct at issue?  

· Option 1: Assume the system is complete: Judges cannot refuse to decide on the ground that the law is unclear; every dispute is capable of legal determination by existing legal rules or by deriving such rules from general principles and concepts within the legal system.

· Option 2: Judge Vereshchetin in Nuclear Weapons case: Court should “refuse to assume the burden of law creation, which in general should not be the function of the Court. In advisory procedure, where the Court finds a lacuna in the law or finds the law to be imperfect, it ought merely to state this without trying to fill the lacuna or improve the law by way of judicial legislation”
· Retrospective law enforcement
· Crimes against humanity, genocide and aggression were not criminalized before Nuremberg, so the IMT was actually relying retrospective law in violation of the principles of prohibition of ex post facto laws and the general principle of penal law nullum crimen, nulla poena sine praevia lege poenali.  (“No crime without law, no punishment without law.”) Ex post facto punishment is abhorrent to the law of all civilized nations.
· Treaty law
· 1907 Hague Relations did not penalize the violation of the law of war - nowhere designated the practices listed as criminal, nor prescribed any sentence for them, nor mentioned any court to try and punish offenders.   

· Kellogg-Briand Pact: Aggression may have been outlawed in 1928 Kellogg-Briand Pact, but it was only criminalized at Nuremberg. Kellogg-Briand Pact “did not contain any sanction – not even a declaration to the effect that war as such was a crime.”  No sovereign nation had made aggressive war a crime at the time the alleged criminal acts were committed, no penalty had been fixed for its commission and no court had been created to try and punish offenders.  

· Customary law
· Crimes against humanity: In 1915, the Allied Powers, Britain, France, and Russia, jointly issued a statement explicitly charging, for the first time, another government of committing "a crime against humanity" (in reference to Turkish massacres of Armenians during WWI.)  However it was not until the phrase was further developed in the London Charter that it had a specific meaning. IMT marked the birth of the modern notion of crimes against humanity.

· No general practice OR opinio juris for criminalization of crimes against humanity, genocide and aggression.  It is not enough to satisfy the nullen crimen principle if the actor, in the words of the Tribunal, “must know that what he is doing is wrong”.  

· IMT indicated that violations of international law are committed by individuals, not abstract entities, and that international law can only be enforce dif the individuals who violate the rules are punished.  But these arguments apply to any violation of an international law rule that gives rise to states responsibility!! Surely the IMT did not mean that any violation of international law by a state gives rise to individual criminal liability??

· Customary international law mechanism/ international criminal law: Customary law mechanism of creating international law is inappropriate in context of international criminal law.  There is no definitive statement of customary international law, there is disagreement about its content, as well as about the degree of practice and the evidence of opinio juris necessary to establish a customary rule.  The “gradual expression, case by case, of the moral judgments of the civilized world” does NOT provide clear notice to potential defendants of what conduct in criminalized in international law.

Judicial Law-making: Criticisms 




�Is this still true?  Can the UK lawfully target civilians if its opponent has done so?


�Loophole for reprisals?


�Are the protections of article 75 available in all armed conflicts or only international armed conflicts?


�Can parties derogate from obligation to distinguish themselves if the enemy fails to do so? 


�What about internal or transnational armed conflict? Is there no duty to distinguish yourself then?


�Applicable to non-international warfare? Ex: Afghanistan.  Can US detain people who threaten US security under this provision? 


�IS THIS TRUE? In int’l and non-int’l armed conflicts?


�BUT WHEN do non international conflicts such as this END?


�But the 4th Geneva Convention is only applicable to occupation or international armed conflict right?


�If there are various parties in the conflict (Ex: Lebanon) responsible for discreet acts of violence, is there STILL no armed conflict by definition?


�HOW much violence is sufficient for internal “disturbances” or “riots” to amount to armed conflict?


�Is Common Art. 3 applicable to situations of violence that do not amount to armed conflict?  Can we say that its protections have been embodied in human rights instruments?


�What kind of review and procedures do unlawful combatants have a right to?


�Contrary approach to treating various ongoing armed conflicts SEPARATELY.


�In a conflict between two states AND an array of organized armed groups – is this considered an international or non-international conflict?


�This seems like a better approach than the one adopted by the Israeli Supreme Court in A & B v. Israel? Comparable? Rather than treat members of terrorist organizations as unlawful combatants in the context of non international armed conflict?


�Question: International armed conflict – can a FORMER Serbian nationalist militia man, also an unlawful combatant because he didn’t carry arms openly and feigned civilian status, be DETAINED long AFTER the end of hostilities?   No longer poses a threat to state. 


�What if a high contracting party occupies the territory of a non-contracting party??? Is Geneva IV inapplicable?
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