Hills ARS, Spring 2010, A- in the class

Admin Outline

Introduction to Statutory Interpretation

I. TVA v. Hill

a. Sources of Statutory Interpretation

i. Plain Text/Ordinary Meaning

1. Constitutional basis because ratified

a. Direct lineage to the people

2. Best empirical evidence of legislative intent

3. Sources for interpreting text

a. Dictionaries

b. Previous law with similar language

c. Ordinary meaning

i. Court uses this

4. Powell’s Dissent: Canon against mere surplusage

a. Waste no words

b. “authorized, funded, or carried out” limits to these actions, not any actions as in majority

ii. Object of the Statute

1. Written into Act in Preamble

a. Not operative text

b. But, actually passed by Congress

i. But, not haggled over like other parts of Act

c. Deals needed to pass bill could be counter to purposes of bill

iii. Legislative History

1. Used to respond to Powell’s absurdity argument

2. Article I procedures

a. Earlier versions of bill

b. Conference records

3. Speeches

a. Represent view of only one person

b. No constitutional basis

iv. Canon against retroactivity

1. Majority position would allow for a retroactive effect

v. Absurdity Argument

1. Have to shut down fully functioning dam

vi. Subsequent Legislation

Purposivism 

b. Purposivism Hard

i. Even when plain text contradicts the purpose of the act, ignore text
ii. Riggs v. Palmer

1. Court never quotes text, go straight to purpose

a. Plain text doesn’t allow for murdering the testator exception

2. Court finds a purpose to enforce person’s final wishes, which would probably not be to reward their murderer

3. How do they find purpose?

a. Subjunctive inquiry, what legislature would have intended

b. Absurdity – inconceivable that leg would reward murderer

c. Anti-derogation canon – common law maxim of not allowing profit from your crime

4. Could have found other purposes

a. Not allowing courts to add penalties to criminal law

i. Principle of lenity

b. Avoiding redundancy

c. Upholding an easily administered bright line rule

5. *Dangers of Purpose*

a. the purpose you find could override other, equally valid,  purposes

c. Purposivism Light

i. Use purpose when text is ambiguous as a tie breaker
ii. Holy Trinity Church

1. Plain text seems to cover Reverend Warren, but there could be some ambiguity

2. Court finds a general purpose to apply to manual labor

a. Title of Act: “labor”

b. Circumstances:

i. Common knowledge

ii. Private petitioners

iii. Senate and House reports

c. Anti-Absurdity canon based on communal social norm of this being a Christian nation

3. Is this correct purpose?

a. What about administrative simplicity?

d. Legislative Process

i. Theory

1. Cycling – because of pair-wise voting and different first and second preferences, a generally less popular option can win given the right voting rules

a. Does not occur if you have a policy preference continuum 

b. But, reemerges if you combine policies into one bill

c. Germaneness Rule – In House you are not allowed to have amendments on a different topic to the bill

i. No such rule in Senate

d. Could have strategic voting to kill off unwanted amendments

i. (Thus, voting on amendments might not reflect actual intent of congressperson, Congress

e. Might not have any one “Intent of Congress” 

ii. Fact

1. Procedure in the House

a. Rules Committee develops special rule for a bill

i. Open rule – subject to Amendment Tree

ii. Closed Rule/gag rule – no floor amendments

iii. Modified closed rule – limits number and type of amendments

iv. Any rule can waive germaneness requirement

b. Voted on, according to one hour rule, by whole house

i. Generally majority party will automatically pass

c. Amendment Tree ( ORDER AND NUMBER matter

i. Two degrees rule – no amendments to amendments to amendments

ii. Voted on in reverse order of offering

iii. First Degree Amendments

1. Motions to strike/insert

2. In the nature of a substitute

iv. Second Degree/Perfecting Amendments

1. Strike out old language and insert new language into a first degree amendment

v. Take aways from the Amendment Tree:

1. Canny majority leaders can “fill the amendment tree” with unimportant amendments to block more controversial measures being proposed

2. When and how you introduce amendment can affect its viability

2. Senate Debate

a. No rule on germaneness of amendments, no limit on number of amendments, or length of debate

i. Can only limit debate with vote for cloture
b. Unanimous consent agreement – all agree to waive cloture rule to prevent one Senator holding things up

3. Conference Committee

a. Can undo work of House or Senate in order to get a compromise. House must approve report, but this is an all or nothing process

e. Textualism

i. Casey

1. Does attorneys fees include expert fees?

a. Common usage – could go either way ( ambiguity

b. Statutory usage

i. In pari materia – other statutes delineate expert fees separately. Scalia says this is unambiguous

c. Purposes are irrelevant unless they shed light on text

i. Scalia ignores general understanding by distinguishing and requiring Congress to be more specific

d. Best evidence of purpose is text

i. Unambiguous through norms of usage, so don’t look to policy

ii. Interpret usage separate from goal of statute

iii. Length as well as direction

1. Allowing purposive interpretation of language will let you ignore the limits of length on the statute

iv. Statutes defined as much by what they leave alone as what they change

v. Use only canons, dictionaries, evidence of how people use term in speech

vi. Goal is coherence/consistency in the law

e. Dicta: If there is Ambiguity:

i. Look for permissible meaning which fits most logically and comfortably into the body of both previously and subsequently enacted law

ii. Role of courts is to make sense rather than nonsense of corpus juris

ii. Arguments for Textualism

1. Respect for legislative supremacy 

2. Respect legislative compromise: Every piece of language should be presumed to be part of a bargain

a. Choice of words is intentional, necessary to get bill passed

3. Details of usage trump generalities of purpose

4. Constrain judges, limit judicial discretion

5. Ex Ante: Encourage Congress to be clear, draft laws carefully

Ambiguity and Absurdity

f. Ambiguities

i. Cline

1. 2 competing definitions of “age”, purpose used to break tie

2. If examination of dictionaries, mainstream and technical definitions, other statutes leave it still ambiguous. ( turn to LH.

3. Cline Decision Tree

a. Is the text Ambiguous?

i. No ( enforce plain meaning (Casey)

ii. Yes ( does statutes’ purpose resolve ambiguity?

1. Yes ( enforce def from purpose

2. No ( you are SOL

4. Does having 2 competing meanings create ambiguity?

a. Yes ( Textualism is weak, because there will almost always be a competing meaning of a term

b. No ( Textualism is strong, you use all canons and norms of usage and still meanings are evenly weighted, then, and only then, you can turn to purpose

i. You will almost never find ambiguity, making Scalia a happy camper. 

5. **Ambiguity is a great switch that can take you to purpose**

g. Absurdity

i. U.S. v. Kirby

1. Is it “Retarding the passage of the mail” to arrest a mail carrier for murder?

a. Court held that it would be absurd to say so.

b. Puffendorf’s example of letting blood in the streets to save a life. 

2. Why is this absurd?

a. High costs – costly to let murderers go v. small benefit of timely mail

b. Common law notion of law enforcement immunity

i. Common law notion reflects common sense

c. Easy here, could also have used violation of a social norm, as in HTC
3. What is absurdity, in general?
a. Plain meaning is so contrary to common sense that Congress could not have intended it.

b. Could be a species of ambiguity. It is ambiguous what Congress intended because the result of the plain language is so absurd. Thus, you can turn to Purposivist tools, LH, CL, etc., to determine intent of Congress.

4. How do we cure here?

a. CL maxim + common sense

ii. Public Citizen

1. Does the FACA apply to the ABA?

2. Utilize is clear in terms of plain meaning, result would be absurd. How does court find absurdity?

a. Reducio ad absurdium: other cases show absurdity – American Legion, NAACP, political parties

i. “compels an odd result”

ii. But, these are not before the court. Issue of ripeness.

iii. ( Lowers threshold for absurdity

b. Opposing parties think the current bodies would not create absurdity.

i. Strong Textualist case to apply FACA to ABA

3. Kennedy, Dissent: only need to look to constitutional issue to cure.

4. How do we cure here?


a. Turn to LH to resurrect text.
b. Utilized really means “funded by”.

c. Constitutional issues of interfering with President’s Art. II powers. 

i. Avoidance Canon, not absurdity.

5. Public Citizen Absurdity v. Marshall Absurdity – Possible absurdities v. actual absurdities

iii. Absurdity and Scrivener’s Error

1. Scalia: Scrivener’s error is when “legislature obviously misspoke” v. Absurdity where it “obviously over-legislated”.

a. Scrivener’s error is obvious and specific error

b. Absurdity is blanket phrase that is too broad

c. Less discretion from court to cure a Scrivener’s error

i. If you can point it out, you can cure a Scrivener’s error

ii. If you can point out absurdity, you still don’t know how to cure

2. U.S. v. Locke  - Clash between text “file by Dec. 30th, and intent to file by end of year. Court goes with literal reading

a. Deadlines inherently arbitrary, but essential to accomplish goals.

b. Because isn’t really bad policy, results are not world ending, go with text.

c. Marshall does not care that this might be contrary to Congressional intent.

i. If this is too onerous, Congress can change it

h. Ambiguity v. Absurdity v. Scrivener’s Error

i. Ambiguity

1. Unclear what meaning the text has

2. How do we cure ambiguity?

a. Resort to canons, norms of usage, other legislation, LH

b. Cline

ii. Absurdity

1. A meaning follows clearly from text, but Congress could not have intended

2. How do we cure absurdity?

a. Congress can cure by being very explicit, unless unconstitutional.

b. Adopt an old legal tradition

i. Kirby, Riggs v. Palmer

c. Question constitutionality

i. Public Citizen

ii. Not really a “cure” for absurdity, more like way to attack the issue

d. Look to LH

i. Either to show what they would have done if confronted with issue

1. Public Citizen

ii. Or, that leg. actually intended this result. LH to resurrect the text. 

1. Textualists would approve.

2. TVA v. Hill

e. Enforce text literally, force Congress to respond

i. Marshall

iii. Scrivener’s error

1. Obvious and specific error, easily cured

a. Locke

Legislative History

i. Source of Authority

i. Legislative history

1. North Haven Board of Education

a. Plain meaning: “no person”

i. Includes employment, even janitors

ii. Majority argues that there is no ambiguity

1. Turn to LH because this is a pre-Casey case.

b. Legislative History sources

i. Prior legislation included “employment”

ii. Amendment

iii. Statements of sponsor in Senate, Bayh

c. Post-enactment

i. Legislative inaction, did not pass bills that would have exempted employment

2. Arguments for legislative history

a. Expertise – sponsor, committee know more about the bill

b. Delegation – others look to sponsor, committee to explain bill

i. Powerful with committee because chair chosen by majority, so less likely to be an unrepresentative view

ii. Less powerful for sponsor, though you could say it comes from the unanimous consent agreement

c. Legislature will respond to Court’s construction by clarifying intent in LH

i. Circular argument, plus most congressmen don’t read reports, listen to speeches

ii. Normative argument

d. Electoral Accountability

i. Congress should take their speeches seriously
3. Sponsor’s Statements v. Committee Reports
a. Delegation

i.  Sponsor statements have no opportunity for dissent
ii. Committee Reports will be a more precise elocution of the power delegated to them because of the need to compromise between committee members.
b. Expertise 

i. Sponsor will likely be more zealous re bill, so not representative
c. Clarity

i. Contradictory statements are likely ftom a sponsor
ii. Not clear statement – if multipart bill, may not know which part Senator is referring to
iii. Committee Reports benefit form revision, time to format and make clear
ii. Legislative inaction

1. North Haven School Board

a. Conference Committee deleted language

i. Could be many reasons for this – could have been removed to prevent conflict between different parts of the bill, not to change meaning of one part. 

1. Remove redundancy and possible expressio unius argument. Could indicate that Congress thought that meaning was already in bill

2. Kinds of Inactivity

a. Pure silence: no action at all, no bills even proposed

i. Presumption of acquiesence

ii. Weakest evidence

1. Congress might have had more pressing issues, minority might have kept bill from floor

2. Hard to get bills through Congress

iii. But, can accumulate

iv. Extra strong form stare decisis
1. John R. Sand & Gravel – jurisdiction clause was over-ruled in every other kind of statute, but not here
2. Protects Reliance interests
b. Negative action - Stronger

i. Congress rejects bill that would overturn decision

ii. Flood v. Kuhn – Congress repeatedly struck down bills to remove interstate commerce exemption for baseball, and refused to allow exemptions for other sports.

1. Layer of consistency over a layer of inconsistency

2. Powerful statutory stare decisis
iii. Congress rejects amendment

1. Minority Gridlock: Minority can shut down an amendment

c. Re-enaction - STRONGEST

i. Congress re-enacts bill without overturning interpretation, incorporates language form judicial interpretation

ii. In pari materia – Congress presumed to use terms as construed in past decisions

3. Argument against pure silence/strong form stare decisis
a. Ginsburg in John R. Sand & Gravel: when circumstances have changed, policies underlying stare decisis, stability and predictability, are weakest

i. Can ensure uniform interpretation of similar statutory language

ii. Intervening development of law has removed conceptual underpinnings of original decision

iii. Legislative Action v. Inaction

1. Inaction is more of a collective decision, so maybe more valuable that action of sponsor, or committee

j. Textualist critique

i. Blanchard v. Bergeron: why Scalia hates LH
1. “Reasonable” re Attorney’s fees is ambiguous, depends on your perspective, your side in the case

2. Court turns to Committee Reports

a. Clear, on point, cite judicial precedent listing explicit factors to consider

3. What is wrong with Committee Reports?

a. Violation of bicameralism – only Senate Reports

b. Violation of Article I

i. Not passed via constitutional procedures

1. Congress is not to be trusted unless reigned in by Constitutional procedures

ii. Scalia: Congress cannot tell Court how to construe terms in statute unless such instructions are in the form of terms in the statute

1. Issue of “role reversal”

c. Violation of separation of powers

i. Legislature is telling Court how to interpret statute

4. What is wrong with LH generally?

a. Allows too much judicial discretion

i. Court can pick and choose with aspects of LH to use.

ii. Continental Can

1. “Substantially all” re pension plan contributions, what does it really mean?

a. Unambiguously does not mean majority, but need extrinsic canons to determine what it does mean

2. Post enactment speech

a. Especially suspect as it contradicts other sources, can have no influence of legislation so could say anything really

3. Easterbrook argues against even modest use of LH, can only use it when consistent with customary usage

a. Customary usage determined here from IRS Code

i. Objective definition that transcends text

ii. Technical rule, technical definition

Debate: Purposivist v. Textualist

k. U.S. v. Marshall

i. Mixture or substance: does this include the paper carrying LSD?
1. Easterbrook, Majority turns to technical definition that includes paper
a. Expressio argument: Congress made different penalties for pure and MOSCADA PCP, so could have differentiated if they wanted
b. Surplussage: if mixture really means pure, then there are extra words
c. Why no absurdity: there could be at least some legislators that would want this structure, so have to respect text. 
i. Easterbrook/Marshall Absurdity = reasonable congress would never pass, or plainly unconstitutional 
2. Dissent: Posner looks to big purpose: dose + dangerousness = sentence
a. Oversight that Congress did not rewrite text here
ii. Absurdities that flow from Easterbrook Textualism
1. Intra-drug disparities
a. Kingpin could get lighter sentence for selling pure form than street dealer selling LSD on a carrier
b. Easterbrook argues that other statutes take care of this, in practice not a big deal. Prosecutorial discretion could cure this. 
c. Narrows absurdity doctrine to as applied cases
d. There could be a rational basis, costly to figure out weight of drug v. weight of carrier
2. Inter-drug disparities
a. LSD dealers get stiffer sentence for fewer doses than other drugs
b. Easterbrook has no reply
3. V. Public Citizen

a. Here, possible absurdities are ignored, only actual absurdities matter
l. Goals of Statutory Interpretation
i. Give Congress good ex ante incentives to make good laws
ii. Prevent corrupt Deals
iii. Prevent abuse of judicial discretion
1. If you allow too much Purposivism, even if okay in one case, you can start making policy decision in future

m. Arguments for Purposivism

i. Can correct legislative oversight

1. Posner Dissent in Marshall
ii. Provides a fuller picture, you can use more information

iii. More likely to yield just results

iv. Avoids irrationality, absurdity

1. Locke, Marshall
n. Dangers of Purpose

i. the purpose you find could override other, equally valid, purposes

ii. Issue of not following Constitutional Procedures
1. Bicameralism: Floor speeches not subject to ratification by both houses

2. Presentment: must be signed by President

3. Title is ratified, but not subject to such intense debate

4. Common knowledge never ratified

iii. Is this accurate logic?

1. HTC: Christian nation logic does not explain exclusion of all “toilers of the brain” argued for by others

iv. Hypothetical Bill: Makes claim of what Congress would have wanted without knowing the procedural rules, so cannot know what the outcome would have been.

v. What Congress rejected is immaterial, interested in what Congress would have passed

vi. Too much power to outliers, who speak on the floor, but may not represent majority
o. Anti-self-delegation Doctrine – Blanchard v. Bergeron
i. Congress may not delegate to itself the power to interpret laws

1. Protection of Art. III powers

2. Ratification process purges legislation of unsavory deals that might survive in LH

ii. Too much discretion
p. You choose your friends from among the 435 members of Congress.

q. Gives Courts too much discretion, too much discretion to individual legislators

r. Arguments for Textualism

i. Respect for legislative supremacy 

ii. Respect legislative compromise: Every piece of language should be presumed to be part of a bargain

1. Choice of words is intentional, necessary to get bill passed

iii. Details of usage trump generalities of purpose

iv. Gives Congress ex ante incentive to write clear laws

v. Constrain judges, limit judicial discretion

vi. Gives Courts right sort of discretion, cabined by legalistic norms of interpretation such as consistency, conservatism about preserving precedents, attention to meaning of words as expressed by apolitical traditional sources

s. Problems with Textualism

i. Canons of construction might allow just as much discretion as LH

ii. Clear language can be a value judgment

iii. Inflexible and arbitrary at times

iv. Text can be an accident

v. Congress can’t always remedy results

Canons in General

II. Canons of Construction help to balance judicial discretion with chance of enforcing a legislative oversight

III. Intrinsic v. Extrinsic

a. Intrinsic uses only the operative words in the statute itself

IV. Types of Intrinsic/Textual Canons

a. Integrative Canons

i. Make statute consistent with itself by reading operative terms in light of other 
ii. Noscitur a sociis – terms should be construed in light of other language, given a common meaning.

1. Sweet Home

iii. Definitional, interpretative clauses of statute

1. But, what is the operative text? – Sweet Home v. Babbitt
2. issue of reading definition clause in light of common law, term of art

b. Anti-redundancy canons

i. Canon against surplussage: every word and clause should be given effect.

1. But, sometimes something has to be wasted, Ali
ii. Expressio unius – expression of one thing implies exclusion of all else. 
iii. Ejusdem generis – catchall phrase should be read in light of preceding terms. Need at least three terms?

1. Ali

a. “any other law enforcement officer” – only customs officers or any law enforcement officer?

b. Thomas, Majority: means any law enforcement officer otherwise you render

c. Linguistic/Usage norms

i. Ordinary usage 

1. at time of passage: MCI v. ATT
ii. Grammar

iii. Punctuation

iv. Last antecedent and last proviso

1. Hayes
V. Extrinsic Canons

a. Reference/Institutional Canons

i. Stare Decisis

1. Statutory stare decisis very strong

2. Constitutional can be changed more easily

ii. Chevron/Skidmore

iii. Legislative History

b. Integrative Canons – make operative words fit in with rest of law

i. Anti-derogation rule – resolve ambiguity in interest of preserving common law

1. Riggs v. Palmer

ii. In pari materia – read same material in same way across statutes

iii. Canon against implied repeal – conserve as much law as possible

1. Morton v. Mancari

iv. Specific Trumps General – to conserve as much law as possible

1. Morton v. Mancari

v. Constitutional avoidance

1. Very little ambiguity needed – Gregory v. Ashcroft

vi. Plain statement rule

vii. Anti-preemption canon

1. Could also be a substantive canon

c. Substantive Canons

i. Give special weight to an interest favored by the law

ii. Rule of lenity

1. Bass

2. Favors politically unpopular group

3. Notice

4. Congress needs to be clear about what is criminal and what is not

5. Textualists like lenity, removes judicial discretion

iii. Canon favoring taxpayers

iv. Canon favoring Native American tribes

v. Federalism

1. Preserve state autonomy

2. Presumption against preemption

vi. Textualists hate substantive canons

1. But, Scalia likes lenity – cuts down on judicial discretion

Textual Canons of construction

VI. Llewellyn – 

a. Issues of purpose the was put into statute versus purpose that can be quarried out of it when faced with situations not faced by the drafters

b. You sell your particular interpretation based on a canon by the good sense of the situation and a simple construction of the available language to achieve that sense bout of the statutory language. 

c. A Textualist thrust can be parried by a Purposivist argument

i. Effectively destroyed by Casey
VII. How to rebut a canon – Purpose determines scope of canon

a. Inapplicable by its own terms

i. Ali – 

1. Ejusdem generis not applicable because here you have a disjunctive phrase, one specific and one general category, not a list of specific items, so there is no common attribute.

a. If you use Ejusdem generis, then you have a redundancy issue because whether you narrow or keep broad, something is redundant 

b. Kennedy, Dissent, argues EG does apply and you use it to consider other kinds of officers acting as customs officers, i.e. Coast Guard. Common attribute is performance of function of revenue officers. Kennedy also looks to broader purpose. 

2. NAS needs more than 2 terms

a. Kennedy looks to other statutes which refer to customs and excise re detention of goods, not Bureau of Prisons

b. Canon outweighed by other textual evidence of meaning/Conflict of Canons

i. Result is either

1. Statute must be ambiguous, so turn to extrinsic canons, OR

2. Plain meaning contradicts meaning suggested by rebutted canon, so cannot turn to extrinsic canons ( Hayes
ii. Hayes

1. Last Antecedent does NOT apply here, Stevens, Majority
a. Singular v. plural grammar rule: “element”
i. Court does not follow the Dictionary Act, Not Congress’ role to make rules of construction
b. Surplussage: Use is less redundant if “committed by” modifies “an offense”
c. Not ambiguous enough to lok to lenity
2. Last Antecedent DOES apply here, Roberts, Dissent
a. If “committed by” modifies “an offense” you have awkward construction and bad grammar
i. Committed a use is bad grammar
b. Would look at Lenity
3. This ambiguity allows Stevens to turn to LH, statements of Lautenberg. Where there is a conflict of canons, can turn to extrinsic sources, even purpose.
VIII. Intrinsic or Extrinsic?
a. In pari materia 
i. Intrinsic when looking at same statute, statutes passed before. 
ii. Extrinsic when looking at subsequent legislation
b. Stare decisis
i. Extrinsic in sense that you must go with earlier decision to protect a reliance interest – not looking at semantic usage
ii. Reference canon – can look at it without ambiguity
iii. Taken more seriously than intrinsic sources
Federalism

I. Background to Constitutional law, federalism

a. McCulloch v. Maryland

i. Let the ends be legitimate – Purpose based tests

ii. Courts not suited to determining necessity of a law. Can only overrule if pre-textual exercise of power.

iii. Jackson overrules this, but it returns later

b. Rational Basis Test 

i. Katzenbach v. McClung

c. Rational basis does not apply to Non-economic activities

i. Lopez

1. Guns near schools

ii. Gonzales v. Taich


1. But, home grown marijuana would be counted same as purchased

d. Today

i. Vast area where court won’t intervene

1. Court won’t say that law is unconstitutional

2. Under-enforcement zone

3. There are limits, but court won’t enforce

4. This is a political question to be decided by Congress or President

ii. Not same as McCulloch, but similar

II. Issues

a. Doctrine of Enumerated Powers

i. In constitution, can’t exercise others.

b. Doctrine of State Autonomy

i. Previous stances

1. Symmetrical immunity

a. Because states can’t tax/regulate the fed, the fed can’t tax/regulate states

2. Proprietary activities

a. If state is involved in an essentially private industry, fed can regulate them just like a private industry

ii. Currently, fed can only regulate states so long as they do not require states to regulate private parties 

1. Can regulate state employees

2. But, if fed commandeers state’s regulatory process, asking them to exercise a quintessentially governmental power they are violating state autonomy 

c. Preemption

III. State Autonomy Issues

a. Federalism Canon/Plain statement Rule

i. 2 constructions of statute, 1 raises difficult constitutional questions, other avoids constitutional issues. Go with second unless a plain statement form Congress directs otherwise. 

ii. Presumption against preemption

iii. And Judicial deference

1. Way for court to indirectly enforce constitution

2. Congress must be specific

iv. Gregory v. Ashcroft – Age Discrimination in Employment Act does not apply to state judges because it does not plainly say it covers state judges

1. Plain text applies this to states, issue of whether it applies to judges

2. Implicates plain statement rule because it comes close to outer limits of Congress’ power

a. Age of judges is a decision of the most fundamental sort for a state

b. If you allowed fed statute to apply, you are removing them from the control of the people of the state, “agents of the federal government”

3. Ambiguity triggers plain statement rule

a. NAS  - appointees on the policy making level would seem to be cabinet member-like officials based on other categories(elected officials, person staff of elected officials, legal councilors), not judges.

b. But, they could possibly fit into appointees section, especially supreme court judges

c. ( not much ambiguity necessary to trigger plain statement canon

i. less than needed for LH, , Lenity, etc.

ii. Could even come in before textual canons (clutch pearls!)

4. Judges could be policymaking level, so there could be an exception

5. ***Gregory v. Ashcroft is an indirect way of enforcing federalism***

b. Avoidance Canon

i. If 2 constructions, one is unconstitutional, other constitutional, go with constitutional one.

IV. Preemption

a. Express Preemption – 2 ways to analyze prepositional phrase “relates to”, “based on”

i. Narrow discrimination based reasoning: State laws/action must single out preempted topic to be preempted

1. Rejected by Riegel, 
2. Rejected by Egelhoff
a. State law changing insurance upon divorce DOES single out.

b. Distinguish from DeBuono based on purpose – purpose of ERISA is uniform administration. Change in divorce insurance would create non-uniform administration, tax in DeBuono would not affect administration.

3. Rejected by Morales
a. AG’s action against airlines re deceptive advertising is under law applying to all industries, but it relates to rates int eh sense that ads relate to rates. So, preempted even though did not single out.

4. Base don = singles out

ii. Broad Effects Based reasoning: State laws/action need only affect preempted type

1. Rejected by DeBuono, 
a. State law taxing hospitals does not single out ERISA plans, has “general applicability”

2. Morales(dicta), 

a. Relationship between prostitution and air carriers’ services too tenuous

i. More tenuous than state law banning advertising in Altria

ii. Could be a resort of purpose of act, to affect prices. 

3. Rose(dicta)

a. “Too tenuous, remote, or peripheral” an effect
4. Related to = affects

iii. ( Court resorts to purpose even with an express preemption clause because clauses are often quite vague, so actually similar to implied preemption

b. Implied

i. Impossibility

1. Rare that Congress is clear it is imposing a floor and a ceiling

ii. Frustration of Purpose

iii. Field

1. Immigration law, interstate transport, national security, defense, telecommunications, Banking

c. Riegel v. Medtronic – 

i. Textualist analysis – no ambiguity

1. “any requirement …”

a. State tort law was not merely a tax, or a way to provide compensation, it is an attempt to govern conduct by imposing liability ( requirement

b. Tort suits could throw off the safety/effectiveness balance of FDA scheme. 

c. Requirement = something that throws off safety/effectiveness balance

d. Ginsberg, Dissent, this is just a way to get compensation, supplementary remedy that Congress did not provide

2. “… with respect to a device …”

a. any = any, even general laws. Need not single out a device, or devices in general

3. “… relating to safety or effectiveness.” 

a. Obviously applies, no need to discuss

ii. What if they had turned to purpose?

1. Preemption clause in Medical Devices Act but not FDCA. 

2. Arguably MDA was designed to prevent pre-market review, Dalkon shield in CA, but not tort suits

d. Altria Group v. Good

i. Express Preemption

1. “requirement or prohibition based on smoking and health”

a. Maine Unfair Trade Practices Act is not a requirement based on health because it has to do with advertisement honesty, not safety directly

i. Indirectly, it obviously does as this is a case about advertising light cigarettes as low tar, etc. 

2. “relating to” v. “based on”

a. preemption clause here is different from in Morales because this is “based on” which requires a more direct relationship

b. “based on” requires singling out to be preempted?

ii. Implied preemption

1. Stevens: purpose based test: this statute is not against the purpose of the Act ( to bar new requirements re safety and health concerns of smoking

a. FTC did not have regulation re light advertising

2. If silence ( no implied preemption

Rule of Lenity

I. U.S. v.  Bass

a. Text is absurd (LH ambiguous( Rule of lenity

i. Purely textual application would convict Bass

ii. But, would give a “curious reach” ( absurdity

1. “In commerce” would only apply to transports, not to possesses or receives

2. But, not really that absurd

iii. Reasons for Lenity

1. Traditional Lenity reason - Fair warning/Notice

2. Federal State Balance

a. Criminalizing possession within a state would have fed interfere with purely state police powers

b. Federalism Canon

c. Anit-delegation principle

i. Applies to all criminal laws, not just traditionally state ones

ii. Want Congress to be clear when passing laws that deprive people of their liberty

II. “Uses or carries a firearm, or who, in furtherance of any such crime, possess a firearm”

a. Smith

i. Trading a gun in order to get drugs is “use”

1. Dictionary definition includes this – not ambiguous

a. Scalia: but ordinary usage does not

2. Purpose


a. Both harm and trading are dangerous uses of a gun, prohibited by statute

3. Then, turn to lenity

a. More ambiguity needed here than in Bass because there was a federalism issue there. No federalism issue here.

b. Bailey

i. “use” denotes active employment, so mere proximity in not enough for liability

c. Watson

i. Receiving a gun in return for drugs is not “use”

1. Ordinary usage: not using something when you buy it

2. Statutory stare decisis

a. Smith decision compels this result, cannot turn to statutory purpose that drugs + guns = bad.

b. Scalia still in on this, even though he opposed Smith, because he believes in stare decisis. Upholding decision, not reasons for decision.

III. Canon against retroactivity

a. Don’t apply statute when it could have retroactive effects

i. Not necessarily a constitutional issue

ii. Reason: notice, same as lenity

iii. But, sometimes people know a change is coming, so sometimes Congress allows for retroactivity

1. Tax statutes

b. But, Adjudications, precedents, new interpretations of statutes are presumptively retroactive

i. Interpretation is not changing law, just correcting past interpretive mistake

Canon against Implied Repeal

I. Morton v. Marcari

a. Previous statute allowed for preferential treatment for Native Americans, subsequent generally banned racial discrimination in government jobs. Which one trumps?

i. Textualist argument: plain language would have EEOA trump BIA preferences

ii. Simple version of Implied Repeal:

1.  if no plain statement to the contrary, assume earlier statute stays in force.

a. BIA preferences were exceptions in subsequent legislation

iii. Specific Trumps general

1. If you can read two statutes as coexisting, then do it. 

2. Specific only trumps little bit of general, but general trumps all the specific. 

3. In order to preserve as much law as possible, allow specific to rule

iv. ( Implied exception for native Americans

II. Violates Expresio unius

a. Indian autonomy is a background norm that trumps the limitation to the specified exceptions in the statute.

I. Mechanisms to Supervise the Federal Government

a. Legislative

i. Mostly Ex ante
1. Legislative standards written into statute

2. Appointment of personnel

a. Senate confirmation hearings

3. Creation of agency

ii. Ex Post

1. Legislative standards

a. Statutory override

i. Very slow

b. Budget powers

c. Legislative vetoes

i. No longer allowed – INS v. Chadha
2. Disciplining of personnel

a. Impeachment

b. Removal by majority vote?

i. NO, Bowsher v. Synar
c. Hearings, Subpoenas, general berating

b. Presidential

i. Ex Ante

1. Regulatory standards

a. Executive orders

b. Allowed? Yes, president must “take care that the laws are faithfully executed”.

c. Scope? Unclear, Youngstown Sheet and Tube.

2. Selection of personnel

a. Must have power to appoint non inferior officers WACOS

b. May have power assigned from Congress to appoint inferior officers

ii. Ex Post

1. Removal power

a. Congress may NOT eliminate power to remove purely executive officers – Myers
b. Congress MAY limit president’s power to fire 

i. Inferior officers – currently protected by civil service Act, but Congress could give power to President if they wanted to

ii. Not purely executive – Humphrey’s Executor, Morrison

c. Danger of unsupervised bureaucracy v. supervised bureaucracy
i. Officials make lawless decision v. President induces to violate statutory criteria

c. Judicial

i. Judicial review to determine if officials exceeded their constitutional or statutory limits on authority

II. Costs 

a. Ex ante

i. Don’t know future

ii. Lack specific knowledge to make accurate rules

b. Ex Post

i. Difficult to undue mistakes

Non-Delegation Doctrine

I. Textual basis for Non-delegation Doctrine

a. Vesting clause – “all legislative power” 

i. Could have expressio unius reading meaning that they shall be vested only in Congress

ii. Other branches do not use “all”

iii. What is “legislative power”?

II. Policy based arguments

a. Democratic Principle Doctrine: Force Congress itself to make fundamental policy choices

i. Force accountability on Congress

1. But, President is electorally accountable too

2. Why can’t voters evaluate Congress’ decision to delegate power?

ii. Hard to legislate ex post, change status quo, so force decisions up front

iii. Traceability – Political incentive to not legislate clearly

1. Congress might not get the blame for agency action

2. But, also will not get the credit

iv. Differential traceability

1. Organized interest groups can trace, so Congress can delegate those issues, diffuse and inattentive groups can’t trace, so Congress can dodge accountability on those issues.

b. Prevent evasion of Article I Sec. 7 procedures – Bicameralism and Presentment
i. Agencies not subject to same ratification procedures

1. But, the delegation is subject to them

ii. Keep government small

1. Hard for Congress to act, so ther will be fewer laws and thus a smaller government

c. Rule of Law Value: Give Parties notice of Legal standard

i. But, agencies also have public procedures

d. Intelligible Principle: Give adequate basis for judicial review of agency decisions

III. Really, only one year in which NDD existed – 1935

a. “intelligible Principle”
i. J.W. Hampton v. U.S. (1928) – determine extent and character of assistance needed by looking to “common sense and the inherent necessities of the governmental co-ordination.” 

b. Must have some kind of limit on jurisdiction, criteria and procedure

i. ALA Schecter Poultry v. U.S. (1935)

1. Jurisdiction delegated was broad because it covered all businesses and every aspect of the business

2. Criteria (Discretion) for issuing rules was only “fair and just”


a. Wide field of legislative policies

3. No Procedures specified

a. Only the vague right to a hearing, industries themselves could create rules

b. Delegation to trade or industrial associations is utterly inconsistent with the constitutional prerogatives and duties of Congress

4. ( Broad discretion on all three prongs of delegation

a. “unconfined and vagrant” delegated powers – Cardozo

ii. Schechter and FTC

1. FTA has narrow criteria (unfair trade practices)

2. Narrower jurisdiction – only ads and publications

3. More judicial procedures

iii. Yakus

1. “fair and equitable prices”

2. Jurisdictional grant narrower – only control prices

3. ( so long as jurisdiction is limited, you can have unlimited criteria, procedures

c. Whitman v. American Trucking (2001)

i. Procedures: very detailed process for EPA rule making

ii. Jurisdiction: limited to air quality

iii. Criteria: “requisite to protect the public health” ( Broad

1. Trial court said EPA had not specified criteria, needed to put in regulation for notice to industry

iv. SCOTUS: EPA has unlimited discretion because they do not need to consider cost, no countervailing value to consider

v. “voluntary self denial has no bearing”

1. EPA setting own criteria is irrelevant, must come from Congress

vi. ( Sliding Scale, as jurisdiction narrows, discretion expands.

IV. Benzene Canon

a. Benzene Canon: New plain statement rule that when agency has power to impose extraordinary costs for small gains the court will confine power and construe narrowly to avoid NDD issues, unless a plain statement says otherwise

i. Reason: worry that Schechter Poultry is not being respected.

ii. Indirect way of enforcing doctrine

iii. Purpose of Canon:

1. Force Congress to make tough choices

a. Benzene does not do this well

2. Process doctrine, must have right process

3. Judicial Review

a. Does create more limits that courts can enforce

iv. Benzene v. plain statement rule

1. Here, applying the canon does not solve anything, you still have no standard

b. AFL-CIO v. Petroleum 

i. Text:

1.  “reasonably necessary or appropriate” for safety

2. No employee will suffer material impairment of health

ii. Agency interpretation: feasible = economically feasible

1. So that will not bankrupt industry

iii. SCOTUS

1. Does song and dance to find ambiguity in “no employee”

a. Incorporate definition from other part of statute

Limits on Congress’ power to control the implementation of the laws

I. Legislative Vetoes: INS v. Chadha

a. Congress can’t reverse a legally binding decision of agency except through Art. I sec. 7 procedures
i. Congress cannot reverse decisions affecting the private rights of individuals
1. Once you alter the rights of an individual you are not acting administratively
ii. Protects President from Congressional exercise of ex post action
1. Separation of powers issue
2. Congress exercises ex ante, President ex post
iii. Agency better suited to this than House
1. House did not have to give a reason
2. No standard for judicial review
3. Too many legislators to have personal responsibility for a decision
b. Indirect way of enforcing NDD
i. If you have a vague legal standard, you can’t do anything except use clunky procedures
ii. Have to think clearly before-hand to avoid having to resort to ex post means
c. Way to get around: Congress could pass private bills to suspend deportation
i. Here, AG would only be recommending so not affecting private rights
II. Prohibition on Congressional appointment or removal of Executive officials

a. Bowsher v. Synar

i. Congress cannot remove executive officials except by impeachment, even if for cause

1. Could not have particular budget arrangement because Comptroller General could be fired by congress and that gave Congress an effective legislative veto

ii. Reasons

1. Don’t want Congress to have too much power to pressure officials beyond cutting budget, subpoenas, etc.

a. This rule does not include everything that might be unconstitutional, but it definitely includes unconstitutional things

2. Only president and VP are constitutional offices, all others statutory

iii. Way to get around:

1. Can fire by eliminating the position -> Marbury v. Madison
b. Buckley v. Valeo

i. Congress cannot appoint executive officials except by senate confirmation process

ii. What makes someone executive?

1. Power to bring lawsuits.

2. Ultimate authority: enforce laws w/o reference to Congress

3. If Congress just appointed someone who gould provide information, would not be executive

a. Congress cannot file suits

III. General Reasons to limit Congress’ power

a. Give ex ante incentive to write detailed statutes

i. Indirect way to enforce NDD

b. Don’t want Congress to delegate power to itself

i. Protects President’s authority

c. More Efficient to have one boss ( President

i. Large body, Congress, will result in less process protections

1. Vote has less protection than trial, investigation, etc.

Limits on Congress’ Power to insulate executive, non-inferior officials from Presidential removal

I. Presidential Power of appointment and Removal

a. Appointment

i. ‘non-inferior officers”

1. power and duty to appoint WACOS

2. Explicit textual basis in Constitution

ii. Inferior officers

1. Congress has right to deprive President of power here, but could choose to not take it away

b. Removal

i. Political precedent

1. Debates from 1789, Madison argued you need to be able to remove in order to faithfully execute the laws

2. Art. 2, § 1 implicitly gives power to fire

ii. Judicial Precedent - Myers
II. Purely Executive Officials: Myers
a. Congress cannot limit Presidents power to remove purely executive WACOS officials

i. Issue of limiting President’s power, NOT expanding Senate’s power

ii. So, even if power isn’t reserved by Congress, depriving the president of a power is unconstitutional

iii. Barring dismissal during good behavior for a term of years was the limit here.

iv. What about inferior officers?

1. Civil Service Act of 1883 protects them from being fired

v. What is an inferior officer?

1. Taft: someone not appointed WACOS.

2. So, if Senate wants to have say in appointment, cannot have say in removal

b. Reasoning

i. Originalist argument – Decision of 1789
1. But, reasons for excluding language could go other way – they thought president should not have power to remove, not that it was implicit.

ii. Textualist

1. Inference from Art. I Sec. 1: Vesting clause

a. Removing is an executive action, essential to executing laws

b. But, Expresio unius, if vesting clause does not enumerate removal, it must not exist. If vesting clause included all traditionally executive powers, would have no need to list.

2. IF have appointment power, must also have removal power

a. But, if senate involved in appointment, why not in removal

b. Insulates civil service

i. U.S. v. Perkins

iii. Taft: Bigger danger is subordinate acts lawlessly and president can’t stop him

a. Bigger danger than president acting lawlessly

iv. Take Care Clause - Functional

1. President must have removal power in order to be an effective executive

a. Officials act in name of president, so president obliged to answer for their actions

2. But, Congress can affect executive in many other ways, such as budgeting, etc.

a. Brandeis: What is different about removal? 

c. Issues

i. Non-inferior with judicial duties, ALJs

1. Taft argues that you could fire them after they make a bad decision

a. ( BROAD power, only limit is that you have to wait until after a specific bad decision.

d. Why exempt inferior officers?

i. Perkins: Removal power is coterminous with appointment

ii. Inferiority implies limited discretion, thus alternative methods of supervision through legal commands

III. Humphrey’s Executor

a. Purely executive, non-inferior officers can still be removed by the Pres., but Congress can insulate non-inferior WACOS from removal if quasi-legislative/quasi-judicial

i. Hills Holding: When congress is entitled to delegate a person to make a specific decision about what the law means in order to guarantee independence, that person is insulated from removal.

ii. Overrules the whole President can still fire an ALJ thing from Myers
iii. These officials are not arms or eyes(alter egos) of the President

iv. If enough details are written into statute re duties, then they can be insulated

b. Here, FTC at issue

i. Obviously executive, can file lawsuits

ii. But, should be insulated from removal because they are executive gap-fillers

c. Reasons

i. Quasi-legislative executive gap fillers have specific duties that are better supervised by courts.

IV. Morrison v. Olson

a. Independent Counsel to perform investigations. Purely executive. Can they be insulated from appointment and removal power of president?

b. Holding 1: 4 part test for Inferior officer

i. Limited jurisdiction

1. IC can only go after 1 person

ii. Limited tenure

1. Only for this one case

iii. Limited duties

1. Investigation only, no policy/rule making power

iv. Subject to removal

1. For “good cause” by AG

2. Since Edmonds, this has been the definitive factor: subordinate to a higher authority

v. ( effectively a discretion inquiry, how susceptible is an officer to supervision causing them to abuse their duties?

c. Holding 2: You can insulate purely executive official from presidential removal if it would not undermine the president’s power to enforce the law. You know it undermines if they are not subject to the limitations of Holding 1. 

d. Issue of discretion, not executive v. quasi-legislative/quasi-executive

( Specifically Defined Executive Officials -------------------Generally Defined executive officials (
	Court of law, ALJ, NIOSH
	Diplomats, prosecutors, Secretary of State (highly discretionary)

	Law and courts can control these guys
	need political supervision because there is no judicial standard for legal review


Presidential Executive Orders and Directives

I. Big Principles throughout

· Anything affecting private rights will be construed narrowly

· President has more power over public entities, i.e. the gov’t., than he does over citizens

· Don’t want president to burden private rights on his own, courts are suspicious

· Separation of Powers protects private liberties

II. Youngstown Sheet and Tube

· Black: Not executing law unless you can point to statute, president has no inherent law making power

· Article II Presidential Powers

· Default power to protect Federal government/personnel (In re Neagle)

· Appointment in Myers, 

· Head of armed forces

· Clemency

· Foreign Affairs

· Set enforcement priorities

· Set the budget(subject to congressional approval)

· Constraints on Presidential Action

· Constraint on delegation – NDD

· Constraint on prohibition

· Congress cannot take away Article II powers

· Removal power in Myers, Humphrey’s, Morrison

· Jackson’s Zones of Action

· Zone of Twilight

· Congressional silence

· Concurrent jurisdiction between Congress, President

· Congress could take this away if they want

· Close to Article II powers, so often approved

· President power to overrule Don’t Ask, Don’t Tell


· Both President and Congress could do this

· Precedent Based Theory/Tradition

· Systematic unbroken executive practice, long pursued to the knowledge of Congress

· Midwest Oil – President had intervened in this manner before; this is not affecting private rights. 


· Congress had acquiesced in this way before

· Pursuant to his power to protect personnel, property of federal government 

· Silence = consent idea

· In re Neagle

· Protecting federal personnel is in fabric of constitution, even if there is no statute
· Truman desegregating armed forces

· Congress consent to Presidential power

· Implicit or Explicit authorization of presidential action

· Congress Prohibits Presidential power

· Silence or action is prohibition

III. Liberty Mutual –Implied Power under statutes

· Issue of public and private overlapping: contractors and sub-contractors

· Two ways to limit Presidential Power

· If statute mentions any other agency, President is squeezed out

· Court did not look to Civil Rights Act because it does not authorize the president to enforce

· But, this is probably not really the case. Statute must be clear that it is taking power away from president

· Infer specific purposes that limit presidential powers

· Court may construe statute’s purpose narrowly when it affects private rights

· Here, court found no nexus between insurance and contractors

· But, other courts have generally found such a nexus

· How much should we defer to president?

· Closer president gets to private rights, the less we want to defer

· Kagan: Co-Pilot – President is implied co-pilot to implementation of all legislation, so should get deference unless otherwise specified.

· Quintessential Twilight Zone

· President can’t make substantive changes to statutes. But can make procedural changes

· i.e. add in cost-benefit analysis for EOs

· comes from Article II hard core power to demand written opinions form department heads


Administrative Procedure Act

I. Default Rules for Agencies

a. §559 states that later statutes must overrule the APA procedures expressly

II. Safeguards

a. Procedural 

i. §553 informal rule making procedures

ii. § 554 when you need formal procedures for adjudication

iii. §556-557 formal procedures

b. Substantive

i. §706 judicial review

III. Kinds of Decisions

a. § 551(4) – Rules: future effect

b. § 551(6) – Orders: not a future effect, past effect and licensing

c. Issue of Due Process

i. More due process for orders than for rules

1. No notice when you are enforcing an order with retroactive effect

IV. Procedures

a. Formal Procedures

i. § 553 Rule making

1. need to mention “record” and “hearing”

ii. §554(a) adjudication of orders

1. only need to mention “hearing”

a. less process when enforcing prospective policy decisions. More process needed when enforcing retroactively

b. Florida East River

b. Informal
i. §553(c) for rules – Notice and Comment Rule Making 
1. Notice in Federal Register

2. Opportunity for comment

3. Concise general statement of basis and purpose
ii. no procedures for informal adjudication of orders. Only have 5th Amendment Due Process protections
V. U.S. v. Nova Scotia: what does §553 require?
a. Must disclose technical data that is basis for rule in notice, not just a concise general statement
i. Authority for Decision
1. Right to comment §553(c)
2. Standard for judicial review – arbitrary, capricious
3. ( must reveal studies in notice
a. Court needs a basis for determining whether agency considered alternative methods, if this was “clear error”
b. Need to provide notice to parties so they know what to comment on
c. Prevents a de novo review of the facts at trial
ii. Don’t have to publish rebuttal studies, can’t use study submitted by interested part after comment period

1. Disclosing initial study sufficiently defines area of inquiry

iii. Criticisms
1. Making this into a trial for convenience of courts
b. Must respond to Comments in publication of rule
i. Must respond to comments on major issues of policy or vital questions in order to provide basis for judicial review
ii. Duty inferred from need for judicial review
VI. Must review on actual record; agencies do not have to use rulemaking power

a. Chenery I

i. Court will not review post hoc rationalizations.

ii. Must have reasons in the administrative record

b. Chenery II

i. Agency can choose to use adjudication instead of a rule

1. Can address specific situations without binding themselves in future cases

2. Can make fine-grain distinctions

ii. Reasons

1. Simpler, takes less time

2. Surgical

3. Overrule past decision

a. Here, could not pass rule as it would not affect people here, had to use adjudication to have an effect

Arbitrary and Capricious Review

I. Judicial Review

a. §706(2)(a) – informal rule makings and adjudications

i. clear error of fact, law, policy

II. Must consider “relevant factors” and can’t consider “irrelevant factors”: hard look review

a. Motor Vehicle Association v. State Farm

i. Burden of Proof is on Agency to show why they need to change standard

1. Status quo is agency’s informed judgment

2. Balancing test of changing law v. cost of reliance on status quo

a. Adjudicatory stare decisis

ii. What is a relevant factor?

1. Rely on irrelevant stuff? Fail to consider important factors?

2. Something in previous standard, closely related to rule being rescinded

iii. Clear Error

1. Is explanation counter to the evidence? Decision so irrational as to be unattributable to any agency decision maker?

2. Need to consider all evidence old agency considered and say something plausible about why it is inadequate

iv. Changes in ideology, i.e. administration, can be use dot justify if you can fit them within the statutory framework

b. Bottom Line

i. Court does not re-weigh evidence

1. Unless implausible, inconsistent, etc.

ii. Court will require agency to take into account it’s past decisions

iii. Agency may rely on a change in executive policy if they can work it into the statutory framework

Agency Interpretation of the Law

I. Expertise: Skidmore Deference for everything outside of Chevron (1944)

a. May give respect to an agency opinion in so far as it has power to persuade
i. Thoroughness evident in consideration

ii. Validity of reasoning

iii. Consistency with earlier and later pronouncements

b. Reasoning: Expertise
i. Court wants an expert, no authority rationale

c. Defer to the extent that:

i. Deference will avoid inconsistent interpretation

ii. Deference will work better than independent judicial judgment

d. Pros and Cons of Administrative opinions

i. Cons

1. Not result of adversarial hearing

2. Not conclusive, not authoritative interpretation of Act

ii. Pros

1. Made in pursuance of official duty

2. Specialized experience, broader investigations than judge can do

II. Authority: Chevron v. NRDC
a. Ambiguity/gap in statute constitutes a delegation to agency to interpret

i. On precise question at issue, here: stationary source

ii. Assume Congress wanted a democratically accountable entity to resolve the policy dispute inherent in the silence

iii. Justifications

1. Congressional intent: no.

2. Article II protection of President’s gap filling power?

a. possibly

3. Article III limitations on delegation of policy-making to courts?

a. possibly

b. Reasoning: Authority has been delegated

i. Not expertise based as in Skidmore deference

c. Step Zero: If Agency is entrusted to implement a Statute

i. Gonzales

d. Step 1: And court deems the statute ambiguous as to precise point at issue

i. Here, they looked to LH: House committee Report enunciation of purposes; LH shows policy concerns built into statute

ii. Generally, maybe you only look to some canons, leave out extrinsic/policy based canons

e. Step 2: Then agency’s reasonable interpretation should control

III. Textualism at Step 1: MCI v. ATT

a. Holding: “modify” is not sufficiently ambiguous as to allow rescinding filing requirements

b. Step 1 analysis

i. What does modify mean?

1. Dictionary means small change

a. One dissenting dictionary, not in print at time of statute. This does not create ambiguity

2. ( slight psreponderance of textual arguments seems to eliminate ambiguity at step 1.

ii. Can permissive de-tariffing fit within modify?

1. Look to purpose

a. Maybe need less ambiguity to turn to purpose than you do to find Chevron ambiguity

b. Scalia looks to a very textual purpose – purpose that would keep al the rules of the Act operative

c. Maybe some sort of NDD implicitly limits Chevron canon 

i. Can’t fundamentally alter Congress’ intelligible principle

c. Lessons of MCI
i. Look at both text and purpose before deferring

ii. Weigh competing textual arguments before deferring

iii. Infer statutory purpose from specific statutory means rather than general statutory ends before deferring

IV. Sweet Home v. Babbitt

a. Two possible interpretations to get past Step1:

i. Ordinary statutory interpretation: statute unambiguously favors agency
1. If this is true, then if Secretary tries to re-interpret harm later, Court could not recognize a change, as they already settled what it means
ii. Methods of statutory interpretation are indeterminate, defer to agency
1. If this is true, then a later secretary could change definition of harm because Court found it was originally ambiguous, so have to defer, even if they change their minds
b. Post enactment additions
i. Congress must have been allowing something that was prevented before, otherwise they would not need to act
c. Issue here: “take”
i. Scalia argues in dissent that you must limit even the definition of the term in the statute by the common law/term or art definition. 
ii. Majority allows more full scope of definition in statute to be used.
V. FDA v. Brown & Williamson

a. FDA trying to regulate cigarettes as marketed to kids

b. Arguments that you cannot get past step #1, something here must trump the text
i. Structural argument
1. FDA can only ban, not regulate dangerous devices, cannot ban here, so not allowed to regulate
a. Look to spirit of act
ii. Specific trumps general
1. Specific tobacco regulation would be wiped out by broad FDA jurisdiction
2. Youngstown analysis
a. President here is acting pursuant to a statute to try to gap fill – Zone 1.
b. But, Court is arguing that there is implied/explicit Congressional action prohibiting this action
iii. Implied prohibition from Congressional silence
iv. Implied acquiescence to FDA’s testimony
1. But, this raises issue of agency changing position
2. State Farm, Chenery, and Chevron all allow an agency to change their position, this reading of the situation would effectively change that so long as Congress passed some sort of bill not mentioning an agency, and random agency person says something somewhere, power to change stance is taken away from agency
3. But, court asserts that it is the repeated nature of denials and repeated statutes that make this a legit argument
v. Anti-delegation canon from MCI

1. Similar to Benzene

2. Extraordinary case – unique place of tobacco in US history
a. Broad assertion of authority – but this isn’t a broad assertion, they only want to regulate use among children
3. Unlikely that such a great power would be delegated in such a cryptic fashion
4. Thus, Congress has plainly spoken to this exact issue.
a. But, not the statute, really
vi. ( Contextual arguments together with MCI add up to not passing Step 1
VI. Chevron Step 2

a. If exhaust all canons at Step 1, then Step 2 = State farm evaluation of consistency and thoroughness of agency’s reasoning

b. If you leave some canons out then Step 2 might be a deferential review of Agency’s use of these tools

c. Issue of judicial control v. agency deference as to how much you narrow scope of ambiguity at step 1

VII. What procedures do you need for Chevron deference? Step Zero.

a. Christiansen

i. Opinion letters of agencies do not get Chevron deference because they do not have binding force of law. They get Skidmore deference.

ii. Circularity issue

1. If you gave them Chevron deference, then they would have some kind of effect of law

b. Mead

i. Must be statutorily specified agency, using statutorily specified means of interpretation

ii. Need formal procedures of some kind to get Chevron Deference

1. APA formal procedures work

2. Outside of APA procedures, you need procedures that “Foster fairness and deliberation”

a. Intent of congress to give force of law to those decisions made from a relatively formal administrative procedure

b. Unclear how much you need

i. Notice 

1. Precedents cannot be reversed without consideration of the new decision’s effect under Chenery II
ii. Opportunity

1. Deep but narrow for formal adjudication

2. Shallow but broad for informal rule-making

iii. Reasons

1. Reason why changing standard

c. Judicializaiton of agency decision asking process, Court “you don’t bind us unless you act like us”

d. Congress could solve this by explicitly granting binding authority to an agency through specific procedures

iii. Fundamental Justification

1. Congress presumed to require procedural formality for an interpretation to be Chevron eligible because fairness, deliberation, and notice show that agency thought about the issue

2. Even forms specified in statute, like opinion letter here, are not enough because they lack deliberation, etc.

iv. Criticisms: Scalia

1. Ossification 

a. If you have a relatively informal procedure, then Court will not give you Chevron deference, and they will decide issue, thus creating a judicial precedent not easily overturned.

b. Agencies will not be able to change this stance, lose the quickness and flexibility of agencies

2. Landmark abdication of judicial power

a. In order to change this, Agencies will overturn judicial precedent through a notice-and-comment rule making

b. Thus, Court is saying it will interpret statute, subject to reversal if and when agency uses correct procedures

3. Bare bones rules

a. Agencies will issue bare bones regulations, then get Auer deference when they interpret their own regulations

v. Textualists don’t like Mead because it puts words in Congress’ mouth. If Congress intended Courts to only follow rules form APA, extensive procedures, they would have said it.

VIII. Skidmore v. Chevron

a. Under Chevron you can explicitly reverse yourself

b. Under Skidmore, the more you reverse yourself the less deference you will get

Agencies interpreting their own Regulations

I. Auer

a. Judicial deference to an agency’s interpretation of its own rule

i. Combination of legislative and interpretation achieves a Hobbesian Ideal

1. Agencies should not be subject to the same separation of powers that controls Congress

ii. So long as not a post hoc rationalization

1. Must be present in administrative record as in Chenery I
2. But, does not need to meet Mead procedural formality standard

b. Justifications

i. Pointless to confine interpreter’s authority if interpreter can just change rule

1. But, process of rewriting regulations is useful in satisfying Mean’s concerns about deliberation

ii. Rule maker has special knowledge of purpose of rule

1. As argued in Martin
2. But, issues with this, same reasons we don’t give Congress power to interpret it’s own laws

a. Bowsher, Chada, Synar ( Congress not allowed to implement/interpret statutes

b. Regulatory Corruption 

i. Pass general statute, then interpret to favor specific groups

c. But, if separation of powers is purely a constitutional thing, then it might not apply to agencies

iii. Agency has expertise and experience in subject matter

1. Like in Skidmore
c. Auer and Purposivism
i. Purposivism undermines Art 1 §7 procedures, Auer undermines Mead procedures

ii. Purposivism lets Congress write vague laws and use LH to favor insiders, Auer lets agencies write vague rules and use interpretive powers to favor insiders

II. Martin

a. Power to interpret regulations should go to the Secretary because of the unique regulatory structure

i. Secretary wrote rules, so should interpret

b. Maybe should limit here because you had a separate inner agency to adjudicate - OSHRC

III. Bare bones problem: Gonzales v. Oregon

a. Anti-Parroting Canon: Should not get Auer deference if you merely rewrite the statute in your regulation

i. It does not represent the considerable experience and expertise of the Agency

ii. Regulation gives no indication of how to decide this issue

iii. NDD: Regulations are not allowed to delegate so much authority to agency without an intelligible principle

iv. Purpose: Give people notice about he future controversial issue, so they cap porivde comments in rule making

v. ( helps to prevent the barebones rule issue Scalia brought up in Auer

1. Court is curtailing Auer deference because it would not serve its purposes here

a. AG doesn’t have special knowledge of purpose of rule if it is the same as the statute, this will allows for secret purposes to come to light

b. AG doesn’t have medical experiences

b. How much do you have to add to regulation?

i. Guidance of the issue the future interpretation will need to solve

ii. But really, how much? Kind of like Schechter, this provides an extreme case that says little about moderate or close cases.

c. How to weaken Auer

i. If you emphasize expertise, experience you cal limit Auer, as here, by  looking at the agency’s particular strengths

d. Why does AG not get Chevron deference?

i. Fails Chevron step zero, because does not have the jurisdiction to deal with this issue

1. Expressio Unius

a. Enumeration of specific powers is a limit on the larger powers

b. Attempt to outlaw assisted suicide is not an exercise of the specific powers
















Area where Presidential action has not been authorized, either because (a) Congress’ silence is neither implied consent nor within the “zone of twilight” or (b) Congress has expressly or implicitly preempted Presidential action   (Jackson’s zone #3, which Congress can expand to “eat up” zones 1 and 2 up to, but not including,  the “hard core” of Article II – for instance, Youngstown itself, Humphrey’s Executor, Morrison, Kendall, or Liberty Mutual)





The “zone of twilight” where Presidents can act when Congress is silent but silence does not constitute implied prohibition (Jackson’s “zone #2” – for instance, Midwest Oil)








Non-delegation “skin” – the outer limits of Congress’ authority to confer power on President (i.e., outer limits of Jackson’s “zone #1” – for instance, Schechter Poultry)) 








Area of implied or express congressional authorization for  Presidential power (i.e., Jackson’s “zone #1 – for instance, Contractors Ass’n, discussed in Liberty Mutual)








“Hard core” of Article II power out of which Congress cannot “take a bite” (i.e., the inner limits of Jackson’s “zone #3” – for instance, the remnants of Myers’ removal power after Morrison and Humphrey’s Executor or the President’s power to enforce the Constitution)











