THE FEDERAL COURTS AND THE FEDERAL SYSTEM



INTRODUCTION 

Attacks on federal judiciary

Are often attacks on disfavored groups/rights

currently

Judiciary Reform Act of 1997 (attempt to curb “activist judges)

Proposed constitutional amendment: proposal to impose term limits on Article III judges

(theme: role of jurisdiction to curtail constitutional rights and protections

Bibliographic history of “federal courts”

Frankfurter and Landis, 1928; curriculum, 1931

what is a case, controversy under Art III

state vs. federal court

federal court vs. legislature vs. president

scope of federal common law power of federal courts

Hart and Wechsler’s methodology

“legal process school”

Who is/ought to be decisionmaker? 

How is/ought decision be made?

(Emphasis: soundness of PROCESS

emphasizes the original understanding of federal courts: image of federal courts is very modest: competent to decide bi-polar disputes involving bi-polar matters

Critics of legal process school

emphasis on institutional arrangements ignores issue of power and subordination

H/W text never came to terms with Brown v. Board, and federal courts as an engine for protecting federal constitutional rights

Akhil Amar:

Brown’s roots go back before even Reconstruction

Art I, sec. 10: forbids states from taking specific economic/social acts( and the federal courts had the power to enforce this.

But H/W school holds sway in federal courts, especially in the supreme court

History of the Federal Courts

important events:

ratification

civil war and civil war amendments

new deal

present crisis

Articles of Confederation: no federal judiciary 

Constitution: 

federal judiciary very strong, given contemporary standards

coequal power with other branches

insulated judges, with no extra-judicial responsibilities

judicial review was expressly contemplated by delegates

Madisonian Compromise

theory: competition between state and national government

in other areas, competition was seen as desirable, as a restraint on power 

in the realm of the judiciary, competition was not seen as desirable

because the federal courts were deemed necessary to protect specific federal powers

BUT there was also a fear that federal district/trial courts would usurp state courts

( Madisonian compromise: Constitution mandates the existence of the Supreme Court but leaves it up to Congress whether to create inferior federal courts

( and the 9 enumerated “powers” in Art III

note: Art III limits have been strictly observed, unlike the expansion of powers under Arts. I and II

First Judiciary Act of 1789

note: 

the H/W paradigm accords the 1789 Act quasi-constitutional status

generally believed to reflect framers’ original understanding of Art III

courts

SC: original and appellate jurisdiction

DC: as trial courts

Circuit Courts: trial courts with limited appellate responsibilities

no circuit judges

justices of the SC and judges of DC rode circuit

jurisdiction

largely diversity and admiralty cases

no federal general jurisdiction, except for criminal cases

SC original jurisdiction tracked Art III §2 (ambassadors, states)

SC appellate jurisdiction:

review in civil cases over $2000

review of state court decisions: 

striking federal law as unconstitutional

upholding state laws against claims of unconstitutionality

=>wherever a claim based on federal law was denied

history

from the start, the federal courts were hamstrung by lack of appellate jurisdiction

the courts’ caseload grew with growth of interstate transportation

the civil war also resulted in a lot of new federal legislation

1875: General Federal Question Jurisdiction

creates massive backlog

as a result , the district courts exercised massive discretion without effective appellate review

1891: Evarts Act

created current structure of federal courts

new set of courts: Courts of Appeal (but it took another 20 years for the “circuit courts” to disappear)

compromise: increased appellate supervision, while encouraging uniformity of federal law

the idea was to create a few large circuits:

geographical uniformity

inter-district disparities could be resolved by SC

free up SC to deal with issues of public importance

also moving from mandatory jurisdiction ( discretionary jurisdiction

1925: SC gets certiorari jurisdiction over about ½ of docket

1988: SC gets compete certiorari jurisdiction 

now: crisis again

propositions:

make more courts (but too much DC discretion)

limit diversity jurisdiction

privatize civil cases (mediators/arbitrators)

create new sets of courts

create specialized courts

supreme court is cutting its docket

there are more circuit splits

the cuts come at expense of constitutional rights( Chemerinsky: “Vanishing Constitution”



CONGRESS, THE COURTS, AND THE CONSTITUTION

Congressional Preclusion of Both State and Federal Jurisdiction

issue:

complete denial of a judicial forum to vindicate a right

leaves the individual to the political process, which is too slow

Protection of Individual Rights

Marbury v. Madison 

for every right there must be a remedy

in order for the Constitution to have any meaning, there must be a forum to vindicate the right

Reich v. Collins (1994, p. 379): for takings right, there must be a judicial forum/remedy [also for coercive taxation cases]

Battaglia v. General Motors Corp. (2d Cir. 1948, p. 374): “While Congress has the undoubted power to give, withhold, and restrict the jurisdiction of courts other than the Supreme Court, it must not so exercise that power as to deprive any person of life, liberty, or property without due process of law or to take property without just compensation”

the nature of the right

in the Constitution, as interpreted (abortion)

in order to eliminate the substantive right, a constitutional amendment would be required, because the Court has already declared the existence of a constitutional right

(where Congress can’t eliminate the substantive right, they can not completely eliminate the judicial forum to redress the right

note: one way ratchet theory: Congress can overenforce constitutional rights but not underenforce them

common law or statutory right (enforcement of yellow-dog K)

Congress could eliminate the “right” by statute (under the commerce clause)

(where Congress can eliminate the substantive right, they can probably also eliminate the judicial forum to redress the right 

Source of the Right

internal—constraints inherent in Article III itself

SC will not look at congressional motives: Sheldon , BUT CFTC v. Schorr (?)

external—constraints imposed by other constitutional provisions

violation of separation of powers

e.g., US v. Klein (1871, p. 367): Congress’s jurisdiction stripping bill ran afoul of presidential power (SC did look at Congressional motivations)

(this case has never been cited, BUT Congress has only recently begun stripping the courts of jurisdiction again 

denial of equal protection

Congress probably can not eliminate jurisdiction for specific groups only (14th Am), or in any other way infringe upon constitutionally protected rights

infringement on constitutional liberties

due process

Sager: the lack of judicial enforcement unduly burdens due process liberty interests without a compelling government purpose

1st Amendment

etc.

Separation of Powers: Source of the Restriction

Marbury v. Madison and the separation of powers

you do your job; we’ll do ours

the Madisonian Compromise clearly contemplated the creation of courts as judicial oversight of Congressional action

Sager’s underenforcement thesis

thesis: There are federal norms that exist even without judicial enforcement that can be protected by other avenues.  The court decides whether it is competent for institutional reasons to enforce certain rights

but note: it is the court’s decision

in some cases, the lack of judicial enforcement will unduly burden the due process interest without a compelling government interest

note: sovereign immunity

Cary v. Curtis (p. 378): sovereign immunity only blocks the suit against the state in its sovereign capacity; it doesn’t block the litigant; it requires the sovereign to produce the wrongdoer

( the state can do no wrong, but its agents can; so there’s still a remedy to enforce the right

note: political question doctrine

doctrine is a court-created rule

also not generally invoked when dealing with personal rights (applies to things like war, which are best dealt with by the political branches)

one reading of Art III is that it was written to block courts from declining jurisdiction

a third branch is necessary

it doesn’t matter under this theory who is the source of the jurisdictional restriction



Congressional Power to Restrict Federal Jurisdiction



Congressional Power to Withdraw All Federal Jurisdiction

Remedy: State Courts

Non-Art III Arguments

separation of powers requires federal jurisdiction

BUT the nature of the Madisonian Compromise is to depend on states as front-line enforcers

note: 1789 Act only gave SC review when federal right was denied

Lewd Wink (Sager/Tribe)

empirical parity argument: state courts don’t have Art III insulation

constitutional structural argument: Madisonian Compromise requires SC review

Redish Argument: DP assumes the existence of an impartial decisionmaker

state courts are not impartial decision-makers because not insulated

BUT may be overstated, because even state courts are not legislatures

Art III Arguments

judicial power shall vest

judicial power shall extend

Constitution and not Congress is the creator of federal judiciary

BUT: 

it has always been held that there must be a positive statutory grant

there is an exceptions clause in Art III

1789 Act did not extend to all the “shalls” 

Only J. Story believed that the judiciary was mandatory; he thought exceptions power had to be exercised affirmatively, not by negative pregnant

BUT still: there probably must be some minimal federal jurisdiction

including federal question jurisdiction

including SC review



Congressional  Power over the Supreme Court’s Original Jurisdiction

Art III 

language implies that the SC exists without authorizing legislation, but that never happens

Art III, § 2 seems to assume that the SC must exist to exercise original jurisdiction in specific cases (ambassadors, states)

1789 Act did not take the mandatory nature of Art III seriously: did not extend jurisdiction as far as Art III

Only Justice Story seems to have thought that the SC jurisdiction of Art III was mandatory (Martin v. Hunter’s Lessee)

Note: Congress has given lower court’s concurrent jurisdiction over much of SC’s original jurisdiction 



Congressional Power over the Supreme Court’s Appellate Jurisdiction

Constitutional Text

Art III, § 2: “The supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions and under such Regulations as the Congress shall make.”

supporters of jurisdiction stripping:

the unambiguous language of Art III authorizes Congress to create exceptions to the Supreme Court’s jurisdiction

Framers intended congressional control as a check on the judiciary’s power  (1789 Act)

SC could only review decisions of state’s highest court that ruled against a federal constitutional claim (BUT note that the concern at the time was not that states would over-enforce federal rights, but that they would underenforce them; this argument is not a slam dunk)

amount in controversy requirement (BUT it is a class-ridden society; this was a housekeeping rule)

opponents of jurisdiction stripping:

exceptions clause modifies “Fact”: concern about SC’s ability to overturn fact-finding by lower courts, especially juries

“all cases” vs. “controversies”

exceptions clause cannot be used in a manner that violates the Constitution

separation of powers

note: argument that the language of Art III reflects the essential attributes

equal protection

constitutional liberties

Judicial Precedent

supporters of jurisdiction stripping

Ex Parte McCardle (1869, p. 356)

facts: 

before 1867, HC only for people in federal prisons = federal judicial procedure for review of federal executive acts

1867 act changes the nature of the writ:

federal courts can grant HC relief to anyone held in custody in violation of federal Constitution or law, by either states or feds

SC empowered to hear appeals from lower federal courts in HC cases

motivated by congressional concerns over the treatment of freed blacks in the south

McCardle arrested by feds for criticizing Reconstruction and place in a military jail

McCardle files petition for writ of HC under 1867 statute challenging constitutionality of his prosecution

Military Reconstruction Act unconstitutionally provides for military trials for civilians

his specific prosecution violated 1st, 5th, and 6th Amendments

Congress targets new legislation (1868) at McCardle: repeals the part of the 1867 Act that allows McCardle to get federal HC jurisdiction

SC: dismissal for want of jurisdiction

“We are not at liberty to inquire into the motives of the legislature.  We can only examine into its power under the Constitution; and the power to make exceptions to the appellate jurisdiction of this court is given by express words”

also: Congress must affirmatively provide for jurisdiction

argument:  McCardle establishes that Congress may prevent SC review of constitutional issues

BUT opponents of jurisdiction stripping argue

McCardle did not completely preclude SC review, but rather only eliminated one of two bases for its authority

McCardle court expressly indicated that it still had jurisdiction in HC cases under the 1789 Act

McCardle did not plead the 1789 Act as a basis for federal court jurisdiction

SC did not want to rule on constitutionality of Reconstruction

McCardle was already out of prison and back to criticizing Reconstruction

Ex Parte Yerger (1868, p. 343)

SC held that it had authority to review HC decisions of lower federal courts under 1789 Act

after jurisdictional ruling, charges were dismissed, so no ruling on Reconstruction

SO McCardle stands only for the limited proposition that if there are 2 statutory grounds for SC jurisdiction, Congress may repeal one of them

opponents of jurisdiction stripping

US v. Klein (1871, p. 367)

facts:

600 bales of cotton marked Confederacy States of America seized by Union

Act: compensation for property taken if you were loyal to the Union

SC: pardons are prima facie evidence of loyalty, so eligible for compensation

new Act: 

accepting a pardon is conclusive proof of disloyalty  to the Union

court must dismiss for want of jurisdiction in any case where loyalty is predicated on a pardon

SC: unconstitutional

Congress can create exceptions to and regulations of SC’s appellate jurisdiction

Congress can not create rules of decision; can not direct the results in a particular case

violates separation of powers: subversion of the presidential pardon power is not OK

forbidden purpose is not OK:  jurisdiction stripping legislation that is enacted as a means to an end that is itself constitutionally impermissible is not an exercise of the acknowledged power of Congress to make exceptions and prescriptive regulations to the appellate power

argument: Klein establishes that Congress may not restrict SC jurisdiction in an attempt to dictate substantive outcomes

BUT supporters of jurisdiction stripping argue:

Klein establishes only that Congress may not restrict SC jurisdiction in a manner that violates other constitutional provisions

problem in Klein was the infringement on executive power under Art II

another possibility: problem in Klein was deprivation of property [vested rights] without due process or just compensation

Klein  does not stand for the general proposition that Congress may not restrict jurisdiction to direct substantive outcomes

Policy Arguments

Democracy

supporters: Congressional power is an essential democratic check on the power of an unelected judiciary

opponents: above argument misdefines democracy 

American democracy includes substantive values, such as those contained in the Constitution

the Constitution’s ultimate purpose is to protect crucial values from majority rule

the SC’s primary function is to protect minorities and individual rights from majoritarian influence

dilemma of supporters’ argument

restrictions on jurisdiction might freeze existing law

would not achieve desired effect of majoritarian check on federal judiciary because limiting federal jurisdiction would not overrule prior judicial decisions

state judges would be bound by Supremacy Clause

OR the restrictions on jurisdiction might bring about substantive change in the law

“lewd wink”: limit on SC power might be perceived by state legislatures and courts as open invitation to adopt laws disregarding SC precedent

without SC review, the state court decisions would be final

this disregard of the Constitution is repugnant

Other constitutional provisions

federalism and separation of power

opponents: can’t undermine the Court’s essential function in the system of government

ensuring the supremacy of federal law

ensuring the uniform application and enforcement of the Constitution

checking the legislative process (Marbury v. Madison: Court is the ultimate arbiter of the meaning of the Constitution)

supporters: Congress’s power in Art III to create exceptions to SC appellate review is as much a part of the constitutional structure as separation of powers or federalism

this is “question-begging” that confuses the familiar with the necessary

“constitutional wishful thinking”

violation of specific constitutional rights

opponents:

equal protection: can’t disallow appeals brought by blacks

strict scrutiny for acts enacted with the purpose and effect of limiting constitutionally protected rights (can’t survive b/c no compelling gov’t purpose)

supporters:

equal protection argument—that Congress could not restrict jurisdiction in a racially discriminatory manner—is  not extendable

racial discrimination in itself violates the Constitution; nothing in the Constitution requires the availability of SC review for particular types of claims

Congressional Power to Eliminate the SC, while Retaining the Lower Federal Courts

Not OK, because there has to be some place to appeal state court decisions on federal questions

Without the SC, what good is the federal forum?

no uniformity

neglect of national interests 

If appeals of state court decision went to CA for the state

will CA review be sufficient to protect uniformity and national interests?

SC also plays the role of giving direction to lower federal courts

guide evolution of constitutional doctrine

without SC

law freezes

or CA may simply subvert SC precedent

upshot

SC would probably not uphold an Act that blatantly violated the Constitution and precluded SC review  (Marbury v. Madison: “it is emphatically the province and duty of the judicial department to say what the law is.”)

SC would probably not uphold a jurisdictional restriction that resulted in state court disregard of SC precedent (Supremacy Clause of Article VI)

who knows what they would allow



Congressional Power to Exclude Cases from the Lower Federal Court

4 Approaches:

federal courts must have the full judicial power

congressional discretion to decide jurisdiction

constitutional requirement for some federal courts

specific constitutional limits

federal courts must have the full judicial power

argument: Congress has discretion to create lower federal courts or not; once they create them they must have full power of Art III (“shall extend”)

BUT: 1789 Judiciary Act limited the jurisdiction of the lower federal courts

no subject matter jurisdiction

amount in controversy requirements

no one subscribes to this approach

congressional discretion to decide jurisdiction

argument: greater includes the lesser; since Congress could have chosen not to create federal courts, they can decide jurisdiction

precedent:

Sheldon v. Sill (1850, p. 354)

1789 Act prohibited diversity jurisdiction from being created through debt assignment( constitutional

Court: Congress may withhold from any court of its creation jurisdiction of any of the enumerated controversies.  Courts created by statute can have no jurisdiction but such as the statute confers”

Lauf v. E.G. Shinner and Co (1938, p. 364)

Norris-LaGuardia Act limited the ability of the federal courts to issue injunctions in labor dispute and prevented federal courts from enforcing yellow-dog contracts( constitutional

Court: “There can be no question of the power of Congress thus to define and limit the jurisdiction of the inferior courts of the United States”

Lockerty v. Phillips (1943, p. 380)

EPCA: price controls adopted by the gov’t could be challenged by filing a protest with administrator; appeals from administrator’s decision could only be taken w/in 30 days to the Emergency Court of Appeals; no other federal court, except for SC could determine validity of regulation or provide injunctive relief(constitutional

Court: “The Congressional power to ordain and establish inferior federal courts includes the power of investing them with jurisdiction either limited, concurrent, or exclusive, and of withholding jurisdiction from them in the exact degrees and character which to Congress may seem proper for the public good.”

Yakus v. US (1944, p. 381)

in a criminal prosecution under the EPCA, district court had no jurisdiction to hear constitutional challenge as defense because the defendant hadn’t raised the constitutional issues in a protest to the administrator or the Emergency Court of Appeals( constitutional

Court: under Lockerty, Congress had the power to specify Emergency Court of Appeals as only forum to hear challenges to price controls

Dissent: under Marbury, a federal court has the inherent power to determine the constitutionality of the statute that it is asked to apply.

BUT opponents of jurisdiction stripping distinguish

Sheldon did not involve constitutional claims

in Lokerty and Yakus, a federal forum was still available

Lauf only upheld the withholding of a particular remedy; it did not restrict jurisdiction

constitutional requirement of some federal courts

argument: lower court must exist for some issues at least

Justice Story (Martin v. Hunter’s Lessee)

the full judicial power must be vested in some federal court (“shall be vested”)

lower federal courts must fill “gap” in jurisdiction

if SC has no original jurisdiction and states can not (or will not?) hear the matter

Congress can not restrict both SC and lower federal court jurisdiction

Amar

“all” cases ( federal courts must have jurisdiction

federal question

ambassadors

admiralty and maritime

controversies( subject to congressional discretion

US is party

between states

diversity

etc. 

Eisenberg: given changed circumstances, the SC’s appellate review is insufficient to police state courts

Sager: lower federal court must exist where otherwise SC review would be impossible

BUT under Madisonian Compromise, existence of lower federal courts is discretionary

the state courts were viewed as the front line defenders of federal rights, with SC review

parity issues

empirical question: is it necessary to have federal rights enforced in federal courts?

issue of constitutional intent: federal system is hierarchically superior to state courts (Amar)

specific constitutional limits

argument: Congress has discretion both to create lower federal courts and to determine their jurisdiction, but Congress may not restrict the jurisdiction in a manner that violates other constitutional provisions

Due Process: there must be some judicial review somewhere (state court would be OK)

Note: SC goes out of its way to narrowly construe federal statutes that appear to preclude all judicial review

Johnson v. Robinson (1974, p. 375): clear statement required

Battaglia v. General Motors Corp. (1948, p. 374 

FLSA: overtime for working over 40 hours (no definition of work)

SC: miners need to be compensated for travel time underground

Portal-to-Portal Act: no employer shall incur liability/penalty for failure to compensate worker for preliminary work 

stripped all courts of remedial power

did not change definition of work, just got rid of the jurisdiction wholesale

Court: rejected DP/takings claim on the merits, but treated the question as within its jurisdiction 

Constitutional Rights as a Limit

equal protection

specific constitutional rights

Congressional Restriction of Remedies

supporters: Congress has even more power to restrict remedies than they do jurisdiction?

opponents: once there is jurisdiction, court must be able to exercise traditional powers

upshot

lower federal courts’ power can probably be limited, as long as there is still SC review concerning federal claims heard in state court

Query: now that SC’s docket is discretionary, could we eliminate lower court jurisdiction and trust SC to hear state cases that implicate federal interests?



Congressional Apportionment of Jurisdiction Among Federal Courts and Limitations of the Authority of Enforcement Courts

Reality

appeals from most administrative agencies must be taken to DC Circuit

Voting Rights Act cases are appealed to DC Circuit

Norris-LaGuardia Act

Ex Parte McCardle: Habeas in some courts only

Argument: greater power to not create lower courts at all includes lesser power of allocating jurisdiction

is it permissible for Congress to allocate jurisdiction if the purpose is to control results?

is there a one-way ratchet, so Congress can try to overenforce, but not underenforce rights?

OK to put all Voting Rights Act cases in DC Circuit

Not OK to put all abortion cases in the 7th Circuit

see Lockerty (1943, p. 380) above

channeling all appeals into Emergency Courts of Appeal is OK

and note: Emergency Court of Appeals had no power to order interim relief

SC did not rule on issue of not allowing interim relief

SC did rule that it was OK to not allow the DC to give the preliminary injunction (statute provided for severability, so if the clause disallowing the ECA from giving interim relief was not OK, it could be severed)

query: did the constitutionality of the provision disallowing interim relief need to be challenged before the ECA itself?

Hart: state courts could hear the claim

BUT did state courts have power over federal officers

and if state courts could surmount the withdrawal of jurisdiction, couldn’t federal courts?

aren’t the plaintiffs in the same place on the issue of interim relief in the ECA as they were in the DC, since neither was authorized to grant it?(

Identifying the proper forum for a constitutional challenge

every court has the power to decide whether they have the jurisdiction to hear a case

note: in Battaglia (1948, p. 374) the SC rejected the claim on the merits, but DID find that it had the jurisdiction to hear the claim

if the underlying right is a constitutional right, then any court is likely to hear the challenge

( court may have to look at the substance/merits of the case to decide whether they have jurisdiction

does Lockerty contradict this?



RECAP: the law on Congressional power to restrict jurisdiction is unclear, but 3 general proposition emerge (from least to most controversial)

DP requires some remedy available to vindicate a constitutional right

there must be some minimal federal jurisdiction (presumably extending to federal constitutional questions, and probably all federal questions)

this minimal jurisdiction must include SC review



Modern Day Jurisdiction Stripping

1996 Budget Appropriations Bill

LSC can't bring class actions

LSC can’t raise constitutional or other challenges to welfare or state/federal regs

1996 Prison Reform Act

limits remedial power to oversee judgments/consent decrees over prison reform

sunsets judgments/decrees

settlements must only respond to findings of violations

all sorts of procedural obstacles

1996 AEDPA: limits federal habeas corpus relief

1996 IIRAIRA

precludes federal court review of most INS decisions

no remedial authority in cases including large constitutional questions

1996 Personal Responsibility Act: welfare is not an entitlement, so no rights to it 



Congressional Power to Allocate Judicial Power to Non-Article III Federal Tribunals

4 exceptions

US possessions and territories

military matters

“public rights”: civil disputes between the US and private citizens

adjunct to Art III courts with sufficient review in Art III court

criminal matters (magistrates)

“private rights”: disputes between private citizens

historical exceptions:  see Northern Pipeline (1982, p. 399)

US possessions and territories

constitutional text: territorial grant of power under Art IV is extraordinary

policy: temporary nature of territories

note: has not been extended to Congress’s Art I enumerated powers

BUT: in Dred Scott, Art III court finds that Congress’s power over territories is not plenary (limited by the Constitution’s protection of vested property rights)

courts martial

weak textual argument: power to raise army/navy.

strong historical argument: historical control of military by political branches

 note: military justice is sui generis

BUT: is Congress required to adhere to the rest of the Constitution in courts martial?

public rights cases

citizens have no positive claims on government, so when government creates a right, it is allowed to condition the right

Question: do we want independence of regulatory policy or not?

weird: Art III protections may be most important when one party is the government

individual rights perspective: due process

structural perspective: can’t trust Congress/Executive to watch themselves

on the other hand, aren’t there cases that are formally “private” because between 2 parties, but which implicate regulatory interests?

private rights (and criminal ) cases:

Crowell v. Benson (1932, p. 387)—establishes framework

workers compensation scheme adjudicating  private rights disputes upheld

note: in this case, the agency looks a lot like a court

private rights vs. public rights

general questions

can Congress delegate adjudicatory functions?

if so, must there be Art III review?

if so, under what standard must the review be performed?

private rights

definition: disputes between citizen and citizen

Congress can delegate adjudication, but must provide for Art III review

standards

de novo review of question of law (but note: Chevron deference)

“supported by the evidence” review of ordinary facts

de novo review of jurisdictional facts (but note: this requirement is now limited to the facts of this case)

public rights

definition: disputes between citizen and government (e.g., tax, social security, licensing)

needn’t be adjudicated in court: Congress could make the whole decision, or delegate it, with or without Art III review (greater includes the lesser)

note:  SC upholds scheme here because they interpret the agency to be an adjunct to the court

Raddatz (1980, p. 439)—magistrates

magistrates can hear evidence; DC need not make a de novo record

constitutional, because the magistrate is under the control of the DC

DC had the authority to hold additional hearings in a particular case

DC made de novo “determinations”

Northern Pipeline (1982, p. 399)--common law private rights must be adjudicated (or at least reviewed) in Art III courts

court strikes the delegation to bankruptcy courts of Art III powers, subject to a “clearly erroneous” standard of review in Art III court

Brennan (plurality): private rights cannot be adjudicated in non-Art III courts

he decides case with regard to all claims brought in bankruptcy court

essential attribute test: the essential attributes of judicial power must be performed in Art III court

Rehnquist (concurrence: narrowest, thus governing, holding)

decides only about the state law claims: only common law private claims can not be adjudicated in non-Art III courts

clearly erroneous review is too deferential (Rehnquist seems to think that clearly erroneous is a more deferential review that substantial evidence review)

possible federalism argument: if the federal court is going to usurp state claims, it has to give them 1st class treatment

White (dissent)

functional approach as to whether the legislative court undermines separation of powers

balancing: burden on Art III values against benefits Congress hopes to achieve

note: the issues are not of interest to the political branches, so there is little fear of aggrandizement

does this case further bifurcate “private rights”?

public rights: no Art III review required

congressionally created private rights: agency OK so long as there is Art III review (Crowell)

private rights available at common law: strictest Art III requirement (this case)

Brennan Test: Art III is only satisfied when the essential attributes of the judicial power are performed in an Art III court:

factors

subject matter jurisdiction

finding law or facts

remedial powers

self-enforcing?

standard of review

application: see chart 1



Thomas v. Union Carbide Agricultural Products (1985, p. 430)—private rights bound up in regulatory scheme can be adjudicated by agency

court upholds delegation to arbitrator of the final decision between 2 private litigants on the value of data provided from one to another, even though subject to Art III review only in case of fraud

should logically be viewed as a private rights case

under Crowell( strike it

under Northern Pipeline

Brennan opinion( strike it

Rehnquist opinion(strike it because the standard is even more deferential

but court upholds, because the private rights are so bound up with the regulatory scheme that the court basically treats it as a public right

Q: does this completely destroy the public / private distinction?

not completely: the right in Crowell is still private because it stems from a relationship that preexisted the regulatory scheme

but: workers compensation scheme could be reinterpreted as bound up with a regulatory scheme designed to serve the purpose of a safer workplace

another possible distinction: private right is bootstrapped to the public right and is dealt with by the agency for efficiency reasons

this case doesn’t “overrule” Northern Pipeline

this case is sui generis

narrow reading of Northern Pipeline:  “Congress may not vest in a non-Art III court the power to adjudicate, render final judgment, and issue binding orders in a traditional contract action arising under state law, without the consent of the litigants, and subject only to ordinary appellate review”

NOTE: Court rejects the claim that the categories listed in Northern Pipeline are exhaustive, and adopts a functional approach



CFTC v. Schorr (1986, p. 422)—possible return to Crowell: agency adjudication of common law claim, with Art III review

court upholds the jurisdiction of agency (in addition to that of Art III court) over common law counterclaims to claims brought before the agency, subject to review in Art III court

Court expressly endorsed a balancing test

rationale for balance: the need for Art III protections varies with the nature of the right.

standard for balance: does the use of Art I court pose a substantial threat to Art III (can not cripple Art III court’s checking function)

balance

concerns that motivated Congress to depart from Art III requirements 

goals of Art III

ensuring fairness to litigants by providing an independent judiciary

maintaining the “structural” role of the judiciary in the scheme of separation of powers : “essential attributes of judicial power” must be reserved to Art III courts (Northern Pipeline)

the origins and importance of the rights to be adjudicated

application:

Congressional motivations OK here

benefits of administrative adjudication

efficiency

expertise

no Congressional self-aggrandizement (really?)

Art III

fairness: here there was consent

“essential attributes”: cuts against agency adjudication

rights: private common law right 

overrule Northern Pipeline?

contradicts rationale of NP

NP: you can not balance Art III protections

NP: exceptions are justified for efficiency reasons, but there is no balancing test

distinguishing NP:

here there was consent

here there is no self-enforcing judgment

the common law claim here is a counterclaim

Hershkoff: court has never come up with a theory of judicial power

Brennan and O’Connor look to tradition to define what it means to be a court

functional argument of judicial power

checking function: separation of powers

federalism

individual rights

we disperse power to preserve individual rights

individuals should have different points of entry into the system of government/law

due process requirements may impose requirements that Art III itself does not

Art III exists in a Constitution in which no rights are absolute



Congressional Power to Regulate Jurisdiction of State Courts 



Concurrent and Exclusive Jurisdiction

Background Presumption: concurrent jurisdiction, rebuttable by Congress making jurisdiction exclusive

Congress can create exclusive jurisdiction 

necessary and proper clause:

uniformity

competence / parity

BUT Supremacy Clause: given the fact that states are bound to enforce federal law, should Congress pass laws based on the assumption that state won’t comply?

BUT Madisonian Compromise: Constitution makes state courts front line defenders of federal rights

NOTE:

1789 Act already granted exclusive jurisdiction

Justice Story: presumed exclusive jurisdiction (unavoidably implied by his beliefs about mandatory jurisdiction)

theories

International Law

causes of actions are transitory

any court can provide a forum, once they’ve established minimum contacts

( state courts can hear claims based on federal law, just as one sovereign can hear claims based on the laws of another

BUT note: 

under international law, exclusive jurisdiction can not be created

under international law, sovereign can not be forced to exercise jurisdiction

Statutory:  

would require affirmative congressional action

but because of the background presumption of concurrent jurisdiction, all jurisdictional statutes grant concurrent jurisdiction unless they explicitly provide otherwise

Constitutional

Madisonian Compromise

states, as the original sovereigns, have concurrent jurisdiction unless divested

Q: do states have obligation under Constitution to hear federal claims?

Tafflin v. Levitt (1990, p. 444): state courts have concurrent jurisdiction over civil RICO cases

absent clear indication of intention to create exclusive jurisdiction, concurrent jurisdiction is presumed.

Congressional ouster of state court jurisdiction

explicit language ousting jurisdiction

implication of legislative history ousting jurisdiction

clear incompatibility between state court jurisdiction and federal interest

note: opinion assumes that state courts are competent and will be guided by federal precedent( but state courts are not bound



State Court Proceedings against Federal Officials

Tarble’s Case (1872, p. 459): state courts do not have the power to issue writs of habeas corpus for those detained by federal government

Justice Field: dual federalism

spheres are independent

but the federal system is supreme

( state court can’t intrude on the sovereignty of the federal government

cites  Booth cases: states can’t give habeas relief to those imprisoned under the Fugitive Slave Law for assisting slaves

result

went against long line of historical precedent

not required by international law theory of concurrent jurisdiction

not required by Constitution

goes against “background presumption” rule

alternative rationale: “clear incompatibility” exception in Tafflin

Question: Could Congress pass a law explicitly allowing states to give habeas relief against federal officials?

probably: 

Tarble’s Case seems to suggest that it is implicit that the power is exclusive, but that can be overridden

Tarble’s Case also seems to imply that antagonism is a problem, but that can be overcome by an affirmative Congressional act

BUT: if the dual federalism issue was taken seriously, then maybe Congress can’t grant concurrent jurisdiction(

BUT dual federalism is unrealistic and anachronistic

BUT it is the nature of sovereignty that the sovereign can do whatever it wants



Obligations of State Courts to Enforce Federal Laws

Testa v. Katt (1947, p. 469)--anti-discrimination rule

state can not decline to exercise concurrent jurisdiction if the state already exercises analogous state jurisdiction

Congress when it passes a law speaks for all people and all the states, so federal law is state law

note: in this case, Congress did not mandate, but rather authorized, concurrent jurisdiction, but the SC reads it as a mandate because federal law is state law

Mondou (1912, p. 473) and McKnett (1934, p. 474): state courts can not discriminate against federal claims because they are federal

also relies on structure of Art III and availability of state courts of general jurisdiction

combined with background rule: presumption that Congress mandates concurrent jurisdiction unless Congress says otherwise(state must grant jurisdiction unless Congress creates exclusive jurisdiction

source of Congressional power to mandate jurisdiction:

Testa relies on the Supremacy Clause: “judges in every state shall be bound”

but Supremacy Clause does not by itself mandate concurrent jurisdiction

it only says that when they exercise concurrent jurisdiction they must enforce federal law

Supremacy Clause + Necessary and Proper Clause: necessary and proper for supremacy of federal law to require concurrent jurisdiction

Madisonian Compromise

if there were no federal courts, then state courts would have to accept jurisdiction

BUT: Congress created lower federal courts, so concurrent jurisdiction is not necessary

Madisonian Compromise + Necessary and Proper Clause: necessary and proper even with the existence of lower federal courts to require concurrent jurisdiction to enforce federal law

10th Amendment Response

National League of Cities v. Usery (1976, p. 476)

not OK to require state employers to pay certain wage

holding:

every state has a core of sovereignty (over traditional governmental functions) that is protected under 10th Amendment

those rights of federalism (state sovereignty) are judicially enforceable

Question: isn’t mandatory concurrent jurisdiction more commandeering than what was struck down in this case?(

Garcia v. SAMTA (1985, p. 477)

holding: removes the judicial enforceability of the 10th Am

process based 10th Am protections:  the  states have representation in Congress, so 10th Am restraints are built into political process

Question: should the presumption of concurrent jurisdiction be reversed?

under Garcia could Congress be required to state jurisdiction requirements in every single act

or is the background presumption enough?(

New York v. US (1992, p. 477)

holding: 

judicial enforcement of 10th Am is available if the process of state representation is distorted

e.g., prohibits commandeering of state instrumentalities, because Congress has to be accountable for what they do

but concurrent jurisdiction is not commandeering

the source of law is clearly federal

the federal courts are also enforcing the law

state courts are explicitly exempted from the commandeering prohibition

cites Testa as good law

cites Supremacy Clause

cites history

Gregory v. Ashcroft (1991, p. 477)

holding: 

if Congress intends to alter constitutional federalism balance, then they must do so by plain statement

= 10th Am as rule of construction

effect on Testa rule: 

first question:  what is the constitutional balance as far as concurrent jurisdiction is concerned?

brings us back to the 3 models: states probably must enforce laws of US (nationalist model: we are one nation) 

note: Gregory v. Ashcroft was based on a full faith and credit case, which is inapplicable in the state-federal contest

BUT NOTE: litigants must take state courts as they find them

so they have to comply with all of the procedural requirements (see IASG doctrine)

if states don’t exercise jurisdiction over comparable state claims, then no jurisdiction

note:  J. Stevens: substantive decisions can be cloaked as procedural and jurisdictional (case?)

OPEN QUESTION: if state deprives its courts of jurisdiction to hear a brand of state claims because it does not want them to hear federal claims, can Congress coerce jurisdiction?



SUPREME COURT REVIEW OF STATE COURT DECISIONS



The Establishment of the Jurisdiction

Constitution: Art III does not expressly grant SC review of state court decisions

Statute:

§ 25 of 1789 Act: SC review of state court decisions denying federal right

1914 Judiciary Act: certiorari review of state court decisions upholding federal right

1916 Judiciary Act: certiorari review for rights claimed under US authority, regardless of outcome; mandatory review for validity of the authority itself.

1925 Judiciary Act: certiorari review further increased; mandatory review only for cases against the validity of treaty or federal law

1988: fully discretionary docket

28 USC § 1257: 

“Final judgments or decrees rendered by the highest court of a State in which a decision could be had, may be reviewed by the SC by writ of certiorari where the validity of a treaty or statute of the US is drawn in question or where the validity of a statute of any State is drawn in question on the ground of its being repugnant to the Constitution, treaties, or laws of the US, or where any title, right, privilege, or immunity is specially set up or claimed under the Constitution, or the treaties or statutes of, or any commission held or authority exercised under, the US.” 

interpretations of the language

scope: SC review of final judgments means only review of federal issue (Murdock)

finality: SC review must wait for finality as to entire case (federal and state issues),, with 4 exceptions (Cox)

Precedent: Martin v. Hunter’s Lessee (1816, p. 495)

SC has power to review state court decisions involving federal claims, at least on the civil side

rationale

history: 1789 act

tradition:

SC power to review state court decision in place for 30 years

not contested

part of constitutional tradition

text: Art III gives SC judicial power over all cases or controversies, not only those in federal courts

policy: federal goals can only be secured and effectuated by adequate federal review of state court decisions that involve federal law

Scope of Authority:  Murdock v. City of Memphis (1875, p. 510)

the authority to review is limited to the issues of federal law (unless Congress clearly states its intentions otherwise)

federal question:

state court denies Murdock’s federal claim that congressional Act creates a constructive trust => state court denies federal claim

( SC has power to review

chief issue: can SC review only the federal issue or can they review each and every claim required to resolve the case?

§ 25 of 1789 Act, as amended in 1867  (pp. 492-93):  

SC has the power to reexamine a judgment where a federal claim was denied

nothing in the language of the statute limits the SC to the federal issue

compare: the scope of original and appellate jurisdiction on state issue

on original jurisdiction (§1367: supplemental jurisdiction) the DC applies state law

DC can apply state law itself

DC can remand state questions to state courts where the state law is unclear/novel

on appellate jurisdiction from DC (§1367: supplemental jurisdiction) the appellate court has the authority to consider both federal and state law issues

as a practical matter, the appellate court doesn’t spend much time on state law issue, unless the state law issue could help the court to avoid the constitutional issue

but appellate court does have the authority to review the state court issue when coming up through the district court

SC interpreted §25 of 1789 Act to limit SC review to the federal question when reviewing state court decisions

rationale:

textual:

original statute limited SC jurisdiction to federal issue; 1867 amendments eliminated that language limiting jurisdiction

argument:

1867 changes do not give SC more jurisdiction, because original language was mere surplussage

if Congress had meant to expand scope, they would have said so in explicit language (precursor to Gregory’s clear statement requirement when implicating federal interests)

BUT: this interpretation seems to contradict the mood of 1867 Reconstruction Congress

policy: 

state courts are competent to determine state law questions

BUT: dissent says state courts will construe state law to distort federal rights

Miller says that this is purely conjectural, and that it doesn’t happen.

but note that in Martin v. Hunter’s Lessee, J. Story reached the state law issue, because it infected the federal interest

justification for SC review is on federal law

review of state law issue would cause undue friction with the states

constitutional argument (J. Miller reserved this question): if congress had made a clear statement that SC could, under §1257, review the state law issues, would it have been constitutional?

text:

Art III does not limit jurisdiction to issues, but rather to cases or controversies

Art III does not really distinguish between original and appellate jurisdiction

 possible Erie problem

( still an open question

an implication of Murdock:  Independent and Adequate State Grounds doctrine

but Murdock was case interpreting §25

Murdock treated IASG doctrine as prudential(now seen as constitutionally compelled

Murdock saw the appropriate disposition of a case on IASG as an affirmance( now disposition is dismissal for want of jurisdiction



Independent and Adequate State Grounds

Introduction

rule: The SC has no jurisdiction to review cases if the decision of the state’s highest court is supported by a state law rationale that is independent of federal law and adequate to sustain the result

adequate: supports the decision in full

independent: not interwoven with the state court’s understanding of federal law

see chart 2:

hypo #1: HH says that the concerns of the advisory opinion ban are not present

state would want SC review, because of indirect effects of the construction of the federal question

individual would want SC review for the same reason.  

( especially when rights come into collision

Hypo #4

why does the SC have jurisdiction?

Why no abstention?

rationales: 

if IASG, then the  SC opinion would have no concrete effect and would be an impermissible advisory opinion

note: HH thinks that it is not always an advisory opinion if the state court grounds its decision on both state and federal grounds (see hypo #1)

 “advisory opinion”

parties are structurally incapable of making the full arguments, so SC can’t make its most informed decisions

therefore, lack of jurisdiction is not an artifact of Art III but rather our understanding of adversary system

not an advisory opinion when those structural defects are not present, because there are effects (e.g., precedential effect  within the state, because legislature will count on the state supreme court’s reading, at least until the SC speaks on the issue)

so there should be jurisdiction, but SC can still deny certiorari	

avoid unnecessary constitutional decisions, because

they are one size fits all

they are hard to change

minimize unnecessary friction with state courts

conserve SC’s finite resources

criticism

doctrine permits inconsistent and incorrect interpretations of federal law to remain unreviewed

note: exceptions to final judgment rule reflects importance of SC review of state decisions

differing visions of SC power

IASG: respect for state court independence (comity and federalism)

Exceptions to Final Judgment rule: educative function of SC

doctrine invites state courts to try to immunize their decisions from SC review by manufacturing a state law basis for the decision

Adequacy

state law ground is inadequate when the substantive state law on its face or as applied violates federal law

the state law itself violates the US Constitution

due process violations

unforeseeable appellate court rulings

strict time-limits for pre-trial motions

Staub v. City of Baxley (1958, p. 571)

rule used: failure to request a permit prevented the appellant from raising constitutional issues on appeal

SC: the failure to apply for a license under an ordinance which on its face violated the constitution does not preclude review

there is no fair and substantial basis in the record supporting the state court’s state law ruling

Art III, § 2 and §1257 allow SC review of state court fact-finding

Ward v. Board of Commissioner of Love County, Oklahoma

if the right is a federal right, then the SC can review the factual findings of a state court to see if the right is denied 

often employed on issues of state of mind (voluntariness, malice)

state fact-finding is always reviewed in as-applied challenges

distinction between substantive and procedural grounds

pre-history: Herndon v. Georgia (1935, p. 578)

Communist sympathizer attempts to challenge conviction on 1st Am ground

Herndon argued that the 1st Am challenge arose only after the trial because the court construed the state statute raising 1st Am issue

SC found one other case construing the statute that way, and said Herndon could have anticipated the issue

SC says it wasn’t preserved below( no jurisdiction

procedural exception develops in late 1950s-1960s (public demonstration phase of civil rights movement)

Williams v. Georgia (1955, p. 588)

all white jury convicts black man; at trial, no challenge to jury; after trial SC held the method unconstitutional; so Williams challenges, but Georgia says too late and no due diligence to protect

SC granted certiorari

the Georgia decision was discretionary but could be reviewed in exceptional circumstances

 SC remanded to Georgia

Georgia SC upholds the conviction/death penalty

Court began to differentiate between procedural and substantive grounds:

Brennan: because a state procedural ground could preclude federal review altogether, the state procedural ground itself raised federal issues.  But state procedural rule could bar federal review if the procedure rested on a bona fide state interest (protect federalism)—Henry v. Mississippi (?)

( balancing test: federal interest in having review versus state interests in maintaining its procedural regime: review if procedure is unacceptably burdensome or unconstitutional

the state law grounds is inadequate when the procedural state law . . .

 violates the Constitution

fails to serve a legitimate state interest

Staub v. City of Baxley (1958, p. 571)

rule: if you are making a challenge to an enumerated statute, you have to indicate with specificity which part of the statute you are challenging

SC majority: 

arid ritual of meaningless form

inconsistent application of the rule

SC dissent: rule is not discriminatory against federal claims

is used by the state court to frustrate a hearing on a federal constitutional claim

creation of novel procedural rule

NAACP v. Alabama ex rel Patterson (1958, p. 580)

state court says it must be filed by mandamus

SC: novelty in procedural requirements cannot be permitted to thwart review in this Court applied for by those who, in justified reliance upon prior decisions, seek vindication in state courts of their federal constitutional rights

use of a procedural rule that the state does not consistently follow

employment of a discretionary rule

Sullivan v. Little Hunting Park (1969, p. 589)

state court had discretion to excuse compliance with the rule that the ( must give ( time to examine and correct trial transcript

SC refused to accept the discretionary refusal as a bar to review

how to apply this balancing test

HH: only standard that adequately weighs federal interest is reverse Erie: federal law in a state court

no IASG if the state procedures interfere with the federal substantive right

question: if the state rule is not unconstitutional, but is not an IASG because it interferes with the federal right, can the state continue to apply the rule?

understood as a conflicts problem, under the Supremacy Clause, we have an obstruction of federal right, so the federal rule must be followed

source of SC’s authority  to tell state courts what to do: federal common law (like reverse Erie) 

but it’s an open question whether the state has to follow the federal procedural rule if its own rule is not unconstitutional 



Independence and Ambiguity

Herb v. Pitcairn (1945, p. 539)

state court dismisses, but does not say on what grounds

SC’s options on appeal

dismiss for want of jurisdiction, because federal question not on the face of the opinion

SC’s early view

not fair, because it’s not the petitioner who made the “mistake”

bad rule systemically, because no forum to vindicate the federal claim (( could theoretically file original action in federal court under §1331 jurisdiction, but may be res judicata) and leaves federal question unexamined

reexamine the state law itself

ask the state court for clarification( this is what the SC did 

basis for SC authority

necessary and proper to look at state law in order to see if there’s jurisdiction

possibly necessary and proper for the enforcement of federal rights

BUT what if the state court is itself banned from issuing advisory opinions? 

vacate and remand

presume jurisdiction unless clear statement of IASG (Michigan v. Long rule creates a background rule of interpretation; creates ex ante rule)

Michigan v. Long (1983, p. 528)—resolved all ambiguities in favor of federal court jurisdiction

state court:

applied general (almost common law) principles of search and seizure law

cited Terry

referred to Michigan law

( found the stop proscribed by state law and federal law

SC grants certiorari, saying state grounds not clear

creates presumption: if no clear statement of IASG, then no IASG

conditions for presumption to operate:

decision fairly appear to rest primarily on federal law or to be interwoven with federal law

no clear statement of adequacy or independence of state ground

rationale: it’s reasonable to assume that the state courts are relying on federal law

Stevens’ dissent:

from a constitutional standpoint, overenforcement of federal rights is of secondary importance

BUT when rights are collision, you can’t always tell whether it’s over- or under-enforcement (e.g., affirmative action, free exercise vs. establishment)

BUT maybe SC needs to serve an educative function

note: SC has been using Long  presumption to stop states from over-protecting criminal (

 if a state court wants to give greater protection to its own citizens so be it

BUT what about the question of judicial accountability

note: state court rulings can be challenged by referendum

in period of overcrowded dockets, doesn’t make sense to squander resources

BUT allocation problems can be dealt with by the certiorari power

vacation and remand is far superior approach

Note: Long presumption operates ex ante; state courts can avoid SC review

developing a separate sphere: argument that Michigan v. Long is an invitation from the SC to the state courts to develop their own independent and robust constitutions

empirical results:

Michigan state court did not take the cue to find an IASG

some state court judges actually need political cover from the SC

a lot of lawyers and clerks don’t know much about their own state constitutions

it takes folks a long time to adapt to new rules of interpretation

Delaware v. Prouse (1979, p. 547)

state constitutional amendment identically worded to Constitution and state court interpreted in lockstep

state court: finds violation of both US Constitution and state constitution

SC:  jurisdiction because state amendment is dependent on SC interpretation of Constitution

but: if reverse, shouldn’t SC also remand, because the state court might reread the state provision when it is shown that its interpretation of Constitution is incorrect

Standard Oil v. Johnson (1942, p. 549)

 state law incorporates federal standards

2 grounds of attack:

state statute defines “instrumentality” with reference to federal law ( state court rejects claim

taxing Commissary violates McCulloch( state court rejects claim

under Delaware v. Prouse, there is jurisdiction

disposition:

explained what the federal statute means

( vacation and remand: now go apply what we’ve said

did not reach federal Constitution

did not reach state law

was this decision an appropriate use of SC authority?

was it an advisory opinion? 

Why should the SC have exercised its discretionary jurisdiction in this case? 

was federal law implicated in the relevant sense: yes, there’s a federal interest in ensuring that federal instrumentalities not be taxed by states

Federal Procedural Requirements

Cardinale v. Louisiana (1969, p. 566)

§1257: 

confers jurisdiction only if a federal right is drawn in question or specially set up on the claim

no jurisdiction if federal issue is not addressed at state court

rationale:

record is likely to be inadequate otherwise

 state courts should be given the first opportunity to consider the applicability of state statutes in light of constitutional challenge, since the statutes may be construed to save their constitutionality(issue may be blocked by an IASG

BUT note: Batson 

petitioner recites 6th Am as the basis of the appeal (EP grounds foreclosed below)

SC grants certiorari, and decides the question on EP grounds

technically, §1257 only requires that the issue be presented, not that the argument have been presented

BUT that rationale is not really plausible here, because the case-law makes the EP and 6th amendment look like very separate issues, rather than separate arguments on the same issue

 how to reconcile with Cardinale on §1257?



Final Judgment Rule

Introduction

general rule: there must be a final judgment from the state’s highest court before SC review can be sought (§1257)

requires finality as to the entire case (entire case doctrine)

judgment is considered final when all that is remaining is the execution 

compare: 

appeals from CA: before or after rendition of judgment or decree (§1254)( finality is not required

appeals from DC to CA: final decisions of the district courts of the US (§1291)( finality is very significant in appeals from DC

note: Murdock also construed language of §1257

the issue was whether review of the judgment in §1257 gave SC authority to review entire case or just the federal issue( only federal issue

here, the issue is whether finality of judgment in §1257 means finality as to the entire case or just the federal issue( entire case

is there a policy reason to read the same language differently?

same policy as IASG doctrine:

federalism/comity: avoid friction with the state courts

Ashwander doctrine: avoid unnecessary constitutional decisions

efficiency

potential delay to litigants by stopping mid-trial

danger of erroneous determination because of incomplete record

multiple review makes work for everyone

quality of trial court decisionmaking

on the other side:

efficiency

if the SC decision would be determinative (reverse or vacate) then the state decision may be moot

if the SC decision is to remand, then the state court will only have to do it once

some delays are intrinsically damaging (e.g., prior restrain in free speech cases) 

Exceptions

if there is no doubt as to the outcome of the remaining proceedings

decision on federal law claim will be dispositive

the decision on the state law claim is preordained

no factual dispute

no state law defense

case: Mills v. Alabama (1966, p. 629)

the only defense was a federal defense, which the State SC had already rejected

the state court judgment was preordained (dissent: no such thing in a jury trial)

SC grants review:

waiting would delay the resolution of constitutional issue

waiting would waste the time and energy of the parties and the state’s judicial system

when federal law issues necessitate SC review

federal issue will survive remand and require SC review, regardless of state court outcome

cases: Radio State WOW, Inc. V. Johnson (1963, p. 629)

state supreme court had decided federal issue

only accounting that could not affect federal issue on remand

when review is now or never

if petitioner prevails on state law, then the federal issue is moot

if petitioner loses on state law, then the state law issue will bar SC review (IASG)

( the SC’s creation of this exception to the final judgment rule in order to reach the federal issue raises serious questions about the IASG doctrine 

reconcilable: the core problems of the IASG doctrine are not presented, because the IASG is almost always procedural

but in the IASG procedural exception, the SC does defer to state procedure if it serves a legitimate state interest

case: North Dakota State Board of Pharmacy v. Snyder’s Drug Stores (973, p. 630)

state SC found ND licensing law violated US Constitution( remand to determine other licensing issues

if Snyder’s was denied license, then no appeal on constitutional issue

if Snyder’s was issued a license, North Dakota law prevented the state from appealing

most criminal cases fit here

when state court decides federal issue in favor of defendant

if defendant wins, then there is no review after final judgment

if government wins, then there will be no appeal on the federal issue

( so the government is allowed to appeal issue immediately.

preserving SC review of important federal cases 

state courts have completed all proceedings on the federal issue and reached a decision on it

party seeking SC review of the federal issue might prevail on the state law grounds upon remand and such a victory would prevent SC review of the federal question

the SC’s decision on the federal claim might end the litigation

an important federal issue would be eroded by waiting

( difficult to reconcile with IASG doctrine (see Rehnquist’s dissent)

cases on 4th exception

: Cox Broadcasting Corp. v. Cohen (1975, p. 627)

Georgia SC rejects 1st Am challenge; but statute has no private cause of action; remand on common law privacy issue( federal issue disposed of

if Cox won the common law privacy case, then there would be no SC review of 1st Am issue

if SC found the statute to be unconstitutional then there would have been no trial

important federal issue: chilling effect on other actors

Rehnquist dissent: 

case cited, Gillespie,  is about review of federal court decisions, not state court decisions

federalism

interrupting a trial is different from premature review

entire inquiry is inconsistent with the IASG doctrine

IASG doctrine: avoid unnecessary constitutional decisions

exception 4: court reaches to decide the constitutional question

1st Am issue is not that important here

Cox requires the court to look to the merits of the case

jurisdiction decision should be merits-free

BUT courts do decide the substantiality of federal claims in other context

supplemental jurisdiction

class action certification

Merrel Dow

but see case: Flynt v. Ohio (1981, p. 640)

Flynt prosecuted for publishing obscene material; defense is 1st Am defense of selective enforcement; state court rejects the federal defense

Flynt immediately appeals; SC denies review because no serious erosion of federal interest by forcing Flynt to go though state courts

how to distinguish from Cox? 

Arg: since the claim was for selective prosecution, not really a 1st Am case, and thus no collateral consequences

dissenter say that this is ridiculous

other examples of important interests: where the mere fact that the party has to go to trial is the violation of the federal right

double jeopardy

personal jurisdiction (Shaffer v. Heitner)

venue

not speedy trial

( very unpredictable

impossible to know ex ante whether the Cox exception applies

problem of not knowing whether the judgment will be final

if you don’t appeal, then you may have waived the right to appeal

if you do appeal and are denied certiorari, do you preserve the right to the state law claim?

( causes a lot of preemptive petitions, which in themselves can be damaging

reconciling exceptions to Final Judgment Rule with IASG doctrine

IASG: federalism and finality

Final Judgment Rule: SC’s educative function



FEDERAL-QUESTION JURISDICTION



Introduction

justifications

properly apply federal law (parity debate)

uniformity (does it make sense that 94 federal judicial districts would be more uniform than 50 state judiciaries)

issues

differing interpretation of Art III vs. §1331

defining “arising under”

original vs. appellate jurisdiction

despite language, we reject a reading of Art III that equates original and appellate jurisdiction

despite language, we reject reading that would not allow SC to review cases that don’t literally “arise under” federal law, but rather involve federal law



Constitutional Limits

Art III, § 2: “The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority . . .”

Caselaw

Osborn v. Bank of United States  (1824, p. 883)

facts

Ohio tries to collect tax

Bank files in federal court to enjoin

Ohio takes money

federal government storms Ohio treasury and takes most of the money back; Ohio bans the bank

Bank goes back to federal court to enjoin

State officials appeal contending inter alia that federal trial court had no jurisdiction

issues before the court

Did the act of Congress that created the Bank also confer federal jurisdiction?( yes

there was no § 1331 general federal question jurisdiction in 1824

Charter said that the Bank can sue or be sued in any Circuit court

could be conferring jurisdiction

could be creating the capacity to sue and be sued; then, an independent act is needed to create jurisdiction

If so, could Congress constitutionally confer that jurisdiction( yes.

note: this is a clear case, because the federal question on the state’s violation of McCulloch is under the Supremacy Clause; the Bank’s cause of action did arise under federal law

harder case: Planter’s Bank (1824, p. 899)

facts: bank sues to recover on bonds issued under state law

issue before the court: what is the federal claim?

no violation of McCulloch

no question of the Bank’s capacity to sue

argument: the Federal Bank is a product of federal law, so there is jurisdiction

it doesn’t matter that no one is contesting any issue of federal law

the Bank’s capacity to sue could potentially be at issue

if any aspect of the suit could be defeated by one interpretation of federal law or sustained by another, then jurisdiction can constitutionally be conferred, regardless of whether the issue is contested 

( as long as a federal issue forms an ingredient in the claim, it arises under federal law for Art III purposes

broad definition continues: Verlinden B.V. v. Central Bank of Nigeria (1983, p. 903) cites Osborn as controlling 

Why did Marshall interpret the Constitution so broadly?

concerned with cases where federal rights holders’ claims could be defeated by manipulation of federal law

leave room for Congress to maneuver

“protective jurisdiction”

protects federal interests from indirect denials

argument: Congress’s power to create federal jurisdiction is as broad as its legislative power

for separation of powers to work, Congress’s power to create jurisdiction must be coterminous with its power to create law

BUT if Congress doesn’t have to exercise its authority to create law to create jurisdiction, is there any limit to potential federal jurisdiction?

possible limitations:

inchoate interests aren’t sufficient; there must be a federal program and policy

only when there is manifest state court hostility

BUT what is the evidentiary burden the plaintiff must meet to show state court hostility?

BUT who (Congress or Court) would determine the presence/absence of hostility? (see Mesa v. California (1989, p. 905: Federal Officer Removal Statute))

Textile Workers Union v. Lincoln Mills 

majority: federal jurisdiction because Congress intended courts to create and apply federal common law of labor-management contracts

Harlan/Burton concurrence: federal jurisdiction under “protective jurisdiction” to protect interstate commerce (state law should be applied)

Frankfurter dissent: distinguishes between Art I and Art III powers

analogy to diversity jurisdiction: apply state law, but mistrust state courts to interpret it fairly

but the Constitution only creates diversity jurisdiction, not protective jurisdiction

Frankfurter criticizes the breadth of the Osborn arising under test for Art III jurisdiction

Johnson’s vigorous dissent:

“arising under” jurisdiction needn’t be so broadly construed

recognizes the need for federal jurisdiction in the Bank cases

but needn’t adopt the “ingredient approach” to protect federal interests and uniformity

alternative: the federal issue has to be actually raised to create federal jurisdiction

BUT federal  jurisdiction would depend on pleading conventions (which it is)

BUT federal jurisdiction might not arise until the case has already begun to be adjudicated

BUT this view does not sufficiently protect the Bank

federal rights can be defeated without any discussion of federal law (state law can be manipulated to defeat federal law)

then claims would not be heard either as an original or an appellate matter

NOTE: no one currently suggests that the full scope of Art III jurisdiction should be given to the federal courts.



Statutory Limits



28 U.S.C. §1331: “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, law, or treaties of the United States”

district court jurisdiction is concurrent with state courts( problems of the Madisonian Compromise

assumes that SC is available as a court of error

SC jurisdiction is now discretionary (and docket is shrinking)

when SC reviews state court judgments, only reviews laws, not facts

allows more forum shopping (important when federal court climate is bad)

interpreting §1331

SC is not helpful

Commentators try to fill gap by linking theories of §1331 jurisdiction to broader theories of federalism

Posner: federalism assigns jurisdiction to federal courts whenever the substantive theory of federalism would give authority to regulate

structural inevitability that state courts will not fairly and independently deal with federal issue, which are attempts to deal with interstate externalities

diversity jurisdiction required to deal with these externalities

protective jurisdiction may also be required to deal with these externalities

Chemerinsky: protection of individual liberties

federalism is about the need to create localized spaces for individual liberty and autonomy

decentralization increases individual liberty by creating competition between state and federal

state and federal compete by showing solicitude for individual rights

the best decisions are made by individual litigants

( broad: ingredient approach



The Well-Pleaded Complaint Rule

rule: a suit arises under federal law only if the federal issues is apparent from the (’s well-pleaded complaint

a law of pleading

state defines the elements of a cause of action

Louisville & Nashville R. Co. v. Mottley (1908, p. 907)

( claims:

sues under state K law

federal law does not prohibit free passes when consideration has been given

if federal law does so prohibit, then it is an unconstitutional taking 

SC raised subject matter jurisdiction issue sua sponte( dismissal for want of jurisdiction

note: under rule, there would have been no jurisdiction in Planter’s Bank unless the state required the ( to allege the capacity to sue

does rule make sense?

text

§ 1331 almost identical to Art III, § 2

1875 statute creating general federal question jurisdiction

language tracked Art III

legislative history suggests jurisdiction was meant to be coterminous with Art III

policy

like Murdock, court reads jurisdictional grant more narrowly than it needs to 

does rule advance goals of federal court jurisdiction?

ensuring uniformity

mitigating state court hostility

securing expert interpretation of federal law

efficiency

timing: allows court to resolve jurisdictional issue first

BUT what’s the big deal of waiting for the (’s answer to determine jurisdiction

20 days to answer; 30 days to remove

removal is allowed later if ( amends complaint to add a federal claim or drop a non-diverse party

resources: 

federal issue allocated to ( more likely to be reached (federal defense will not be reached if ( does not carry its burden)

BUT the rationale is overinclusive, because the federal element of the claim may not be reached

BUT the rationale is underinclusive, because if the facts are not disputed and the federal defense is the only defense, it will inevitably be reached

issues allocated to the ( are more important, so rule allocates resources to more important cases( BUT pleading allocations are about access to proof and chances of success, not importance

administrability: judge only has to look at one document to decide jurisdiction

option: allow defensive removal (i.e., don’t overrule Mottley, but allow ( to remove on a federal defense)

provides for jurisdiction for important and valid federal defenses

under current rule, defendant is at mercy of state pleading laws and state bias

look at civil rights case

isn’t concern getting the federal law right?

BUT Posner:

it’s too easy to allege a federal defense (allows ( to delay)

can sanctions deal with this problem (provisions against collusive diversity have been successful)?

option: allow federal discretion to rule on jurisdiction

ensures uniformity of federal law

BUT is it manageable to ask federal judges to assess the importance of a federal right at the outset?

BUT note: the well pleaded complaint rule is not easy to administer either

not always easy to figure out what the elements of complaint are (federal courts have no expertise on state pleading requirements)

ruling on motion to dismiss for lack of subject matter jurisdiction is like motion to dismiss for failure to state a claim (focuses on the merits)

especially with the declaratory judgment wrinkle



The Declaratory Judgment Wrinkle

rule: in a declaratory judgment suit, § 1331 jurisdiction is only available if, in the underlying coercive action, the federal issue would appear on the face of the well-pleaded complain

28 USC §2201: Creation of Declaratory Judgment Remedy

28 USC §2201: Further Relief

note: there are also state declaratory judgment acts

Skelly Oil v. Phillips Petroleum Co. (1950, p.940)

facts:

Phillips contracts with Skelly Oil to purchase natural gas, subject to condition that Phillips obtain a FPC certificate

Phillips obtains certificate, but FPC imposes several unexpected requirements in issuing it

Skelly breaches, contending that the conditional certificate did meet requirement of contract

Phillips sues Skelly in federal court: declaratory judgment that FPC certificate was proper

question: is there federal jurisdiction over the declaratory judgment?( No

Supreme Court:

§ 2201 does not create jurisdiction; it only establishes that declaratory judgments actions are actual controversies

note: legislative history of declaratory judgment act

Congress was not thinking about § 1331 and the availability of federal jurisdiction

Congress was concerned with the claim that declaratory judgment was just an advisory opinion

§ 2201 ensures that if there is subject matter jurisdiction, then federal courts can constitutionally hear declaratory judgments as a case or controversy

BUT Frankfurter ignores the legislative history and goes straight to the well-pleaded complaint rule: you must look at the underlying potential coercive action to see whether the federal issue is a part of the underlying well-pleaded coercive action

§ 2201 is procedural only; it does not add anything to the (’s well-pleaded complaint

so, if the federal issue would be raised only by defense in the hypothetical coercive action, then no jurisdiction

“coercive action” : injunction, damages, [refund in tax cases]

in Skelly, the underlying coercive action would have been under state K law

Skelly breaches

Phillips sues for enforcement of K

federal issue as to adequacy of certificate would have come in as Skelly’s defense

application of Skelly rule: 

Osborn - like case

state ( seeks declaratory judgment that Constitution allows the state to tax the bank

potential coercive actions

state: enforcement action (state law)( no federal issue on face of complaint

bank: injunction against state (federal Supremacy Clause)( federal issue on face of complaint

query: doesn’t the fact that we would allow jurisdiction for injunctive claims suggest that there should also be jurisdiction for declaratory judgments?

Frankfurter’s answer: § 1331 was adopted against the backdrop of traditional forms of relief, which included injunctions, but did not include declaratory judgments

bank: refund action (federal Supremacy Clause)( federal issue on the face of the complaint

( so, which one of the coercive actions are we supposes to hypothesize?

some commentators say § 1331 jurisdiction exists if any potential coercive action satisfies the well-pleaded complaint rule [generous approach; is this approach foreclosed by FTB?]

some commentators say § 1331 jurisdiction only exists if a potential coercive action that the ( could bring would satisfy the well-pleaded complaint rule( so no jurisdiction because the state could not bring such an action [narrow approach]

( to this day, we do not know how to apply the test

hypo: ( distributes handbills outside of shopping center protesting president’s actions; local police threaten ( with prosecution for trespassing

( seeks declaratory judgment that he is constitutionally entitled to distribute hand-bills on a public sidewalk

potential coercive actions

state: criminal prosecution (state trespass law)( no federal issue on face of complaint

(: injunction (federal 1st Amendment)( federal issue on face of (’s complaint

( so, a ( with a federal (injunctive) claim can always raise the claim by way of declaratory judgment, even if the federal issue could also be raised by federal defense to an enforcement / prosecution action

Franchise Tax Board of California v. Construction Laborers Vacation Trust (1983, p. 937)

facts:

labor union pooled members’ vacation $ in a trust (CLVT)

state taxing entity (FTB) claims that various union members had not paid taxes

FTB sues CLVT in state court, executing a levy on trust funds

collection action (state tax law) 

CLVT raises federal defense (ERISA preempts state tax law)

declaratory judgment action (federal law: ERISA does not preempt FTB’s right to tax CLVT)

CLVT removes to federal court

DC

yes, there is jurisdiction (denies FTB’s motion to remand to state court)

no, ERISA does not preempt state power

CA

yes, there is jurisdiction

yes, ERISA preempts state power

ERISA:

before ERISA, pensions were governed under state law( problem: at-will employees were often fired right before they would have retired.

ERISA creates federal protection of state pensions

“preemption”: federal law occupies the field; so there is no state law to enforce

Q: does ERISA preempt or supplement state law regulating pension?

Q: §1331 jurisdiction for declaratory judgment action on question of ERISA preemption?

possible coercive actions

FTB: collection action (state tax law)(no federal issue on face of complaint

CLVT: injunction (ERISA preemption)( federal issue on face of complaint

CLVT: refund action (ERISA preemption)( federal issue on face of complaint

SC: no §1331 jurisdiction

BUT not because of narrow rule that the federal issue must be on face of  (’s underlying coercive complaint

RATHER because of special limitations in ERISA

ERISA does not create a private cause of action on behalf of state taxing authorities

so, even though CLVT could bring a coercive action against ERISA in federal court, there is no §1331 jurisdiction in this case because the case is brought by FTB 

FN 19: court intends to leave open the possibility of jurisdiction for declaratory judgment when declaratory ( would have a coercive action under §1331 (note: patent law is silent on the issue of cause of action for patent infringers, but it has been consistently held that federal courts have exclusive jurisdiction over these suits)

( it is unclear from this case whether it enforces the narrow reading of Skelly Oil, since the SC reads the limitation from ERISA

note: state declaratory judgment act

Skelly Oil said that the federal declaratory judgment act did not extend  §1331 jurisdiction

argument: well-pleaded complaint rule relies on state pleading conventions, so if the state defines the elements of a declaratory judgment action to include the potential federal defense, then there should, under Mottley, be §1331 jurisdiction

BUT policy: that would create an end run around Skelly Oil rule

( SC reads Skelly Oil not as an interpretation of federal declaratory judgment act, but rather as a limitation on §1331

note: this reading is supported by the fact that Skelly Oil does not rely on legislative history of the federal declaratory judgment act

note: private cause of action

Congress did not intend a private cause of action for the state

SC can’t imply one, because

no distress to federal rights (?)

BUT what about the federal interests in uniformity, an expert federal forum, and the availability of a forum that is not captive to parochial interests?

BUT note: this decision created major instability in financial markets, because a federal decision was needed on the issue of whether Tax Boards could levy taxes on ERISA trusts

no distress to the state, because they have other routes of enforcement

( result denies federal (removal) forum to the very party for which Congress attempted to create a federal forum

HH

this is not a simple rule( undermines efficiency justification of Mottley rule

this rule undermines the policy of §1331

it denies federal forum where Congress explicitly intended the litigant to have one

are the efforts to save Mottley rule misguided?



The Incorporation Problem

Segue: well-pleaded complaint rule leads to question of whether the federal issue that appears on the face of the complaint rule is substantial or critical

for federal law, did Congress intend to create a private cause of action for the ( (FTB)?

hybrid law(

rule: whenever suit is based on state cause of action that incorporates federal law, there is §1331 jurisdiction if and only if the federal law would be independently enforceable by a federal private cause of action on behalf of the party asserting the claim (Merrel Dow)

precedents for Merrel Dow

American Well Works Co. v. Layne and Bowler Co. (1916, p. 913)

facts:

( action under state trade libel law ( ( made bad statements about (’s business)

bad statements: (’s pump was a copy of (’s pump

( threatened to sue ( if ( marketed the pump

( claim: claims of an alleged patent infringer enjoy §1331 jurisdiction (later established in Edelmann (1937, 7th Cir., p. 942 fn 19): an infringement suit by the declaratory judgment ( would raise a federal question over which the federal courts have exclusive jurisdiction)

SC (Holmes): no jurisdiction (so DC shouldn’t have dismissed due to state court’s exercising of jurisdiction that was exclusive to federal court)

“A suit arises under the law that creates the cause of action”: no §1331 jurisdiction for state law claims

NOW: this is a principle of inclusion, not exclusion (J. Friendly)

Smith v. Kansas City Title & Trust  (1921, p. 928 and p. 919 fn 12/p. 921 fn 1/etc.)

facts:

US government issues bonds

corporation buys bonds

shareholders sue directors for breach of fiduciary obligation by making unlawful investments, because the bonds were issued unconstitutionally

( action: state law breach of fiduciary trust case

SC: there is federal question jurisdiction

the challenge to the federal statute is an integral component of (’s claim

note language: where the claim can be defeated by one interpretation of federal law or sustained by an alternative interpretation of federal law, then there is jurisdiction (language of Osborn: ingredient test for Art III imported into §1331 context)

under Holmes test: no jurisdiction  (J. Holmes dissented)

applications

Q: how to reconcile with American Well Works?

note: under Smith rule, there would have been jurisdiction in Merrel Dow, because the state rule created per se negligence when drug manufacturer violated federal law

Moore v. Chesapeake & Ohio R.Co. (1934, p. 919 fn 12/p. 921 fn1/etc)

facts:

employee sues under state FELA that incorporated the norms of federal FELA

employer would defend that employee was contributorily negligent

employee would reply that employer did not comply with federal regulatory requirements 

SC: no §1331 jurisdiction

Q: how to reconcile with Smith?

p. 930 of casebook

Moore fails Mottley rule: federal issue is a reply to a defense

Smith satisfies Mottley rule: unconstitutionality of bonds must be alleged

BUT that is not the rationale under which Moore was decided: federal issue was on the face of complaint

application of Stevens’s FN 12 in Merrel Dow (p. 919): “nature of the federal interest at stake” test 

[Shulthis  (1912): “really and substantially involves. . .”]

constitutional claim would satisfy test (Smith)

federal interest in constructing and enforcing a federal norm would satisfy test

argument: if federal law does not preempt state law norms, then the federal interest is not important enough for federal forum

note: Kentucky FELA only applies to intra-state commerce; also notions of dual federalism makes it unlikely that federal government cared what the state courts were doing

BUT: the fact that federal law does not preempt state law does not necessarily mean that federal government is indifferent to uniformity of enforcement( the federal law may intend to create a floor above which states can still go

see Brennan’s FN 1 (p. 921)

“a test based upon an ad hoc evaluation of the importance of the federal issue is infinitely malleable”

“Moore simply has not survived the test of time”



Merrel Dow Pharmaceuticals Inc. v. Thompson (1986, p. 915)

facts

( action for birth defects caused by use of drug during pregnancy

action based on state tort law: 

drug company’s violation of FDCA created a presumption of negligence

( drug company removes to federal court to take advantage of forum non conveniens to dismiss

 SC: no § 1331 jurisdiction

rule: whenever suit is based on state cause of action that incorporates federal law, there is §1331 jurisdiction if and only if the federal law would be independently enforceable by a federal private cause of action on behalf of the party asserting the claim (rooted in FTB)

note: FN 12 “nature of the federal interest” test is in tension with actual opinion, which establishes a per se rule that a federal private cause of action is required

cases interpreting Merrel Dow have not been guided by FN 12

majority does not explain how to apply FN 12.

application of Stevens’ FN 12:

Smith: constitutional challenge with paramount federal implications( jurisdiction

Moore: intra-state affects only; era of dual federalism (maybe now federal government would take state underenforcement more seriously)

Merrel Dow: 

majority takes narrow interstitial view of federal law: no federal cause of action preempting states

BUT federal government may be concerned with underenforcement of FDCA, which has inter-state effects

BUT states might create rules/obligations that are at odds with the federal regulatory regime

dissent takes a broader view of federal law: federal law also governs by creating regulatory regimes

weird line-up of justices:

Stevens protects tort rights of women (s (no federal jurisdiction, so no dismissal on FNC)

BUT Stevens creates a tortured rule that has put §1331 jurisdiction for hybrid law in jeopardy.



Preemption Removal

28 U.S.C. §1441(a): “Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or defendants . . .”

Hypothetical: 

( (mom and pop store) sues ( (toys are us) for anti-competitive practices

files in state court

sues under state tort law only

Q: can ( remove under §1441?

( arg: ( is master of his complaint

( arg: state tort claim is preempted by federal anti-trust law

( arg: preemption is a defense (see Mottley, where preemption deprived state law of  effect, but was no basis for §1331 jurisdiction)

( arg: under artful pleading doctrine, court will reexamine (’s state law cause of action

Avco

Met Life

categories for preemption removal

exclusive jurisdiction( always

private federal right of action (ERISA)

Congress has delegated federal court power to create federal common law (§301 of Taft-Hartley)

pervasive federal regulatory scheme?

( §301 and ERISA are major categories of preemption removal, but it is still percolating

discussion

should exclusive jurisdiction be the only category?

if uniformity and expertise are important enough to allow preemption, then why wouldn’t Congress create exclusive jurisdiction?

Court is basically saying that in the following categories, Congress should have created exclusive jurisdiction; so court will create a federal forum where the ( thinks that they need a federal forum

note: the test for whether the federal interest is strong enough to imply preemption removal is not the FTB test of an explicit private cause of action (in Avco the private cause of action was created through federal common law)

note: in all but exclusive jurisdiction, states still have concurrent jurisdiction if ( and ( want to be there

reverse Erie: do states have to follow federal common law?

Avco Corp. v. Aero Lodge (1968, p. 944, 949)

facts

( sues in state court under state K law

( removes to federal court, under §301 of Taft-Hartley

( wants to go back to state court:

Taft-Hartley did not provide the specific remedy (injunction) that was sought under state law

§301 inapplicable

SC: federal jurisdiction under “artful pleading” doctrine

the state claim is actually a federal claim because, under §301, all claims affecting collective bargaining must be decided by federal common law

consistent with Mottley, because it characterizes (’s choice as a mistake

( rule: if a federal cause of action completely preempts a state cause of action any complaint that comes within the scope of the federal cause of action necessarily “arises under” federal law

but note: preempting law need not fully replace the state law, in that the remedy available under state law need not be available under the federal law

also note: “complete preemption” is misleading language: the federal law can preempt only certain parts of the state law (e.g., in FTB, where ERISA did not preempt state tax law)

Q: did Avco survive  FTB?( yes

FTB asserted that case had to be decided under ERISA, so there was federal jurisdiction

SC said ERISA did not preempt state law, because it did not create a cause of action for state taxing boards, so not preemption removal

FTB distinguishes Avco (p. 944)

§502(a) of ERISA specifies parties, so it only preempts for those parties

§514(b)(2)(A) of ERISA explicitly declares that ERISA does not entirely preempt state law

Metropolitan Life Ins. Co. v. Taylor (1987, p. 950)

facts:

( (beneficiary of a plan) attempts to challenge wrongful termination of benefits under state law; seeks remedies outside the scope of ERISA

( (employer) removes to federal court

SC: upholds preemption removal under ERISA

although face of statute is somewhat ambiguous, it does create a private cause of action for beneficiary

legislative history of ERISA reveals intent to create uniform law on beneficiary claims

one of the compromises indicates that beneficiaries traded their state law remedies for ERISA, which created a minimum floor of enforcement

left no room for states to over-enforce

SC has granted cert in Rivet case

issue: can ( remove where ( asserts a state law claim that could be subject to federal court preclusion on the same set of facts?

note: res judicata, like forum non conveniens, abstentions and Bivens actions are federal common law



FEDERAL COMMON LAW



Introduction

“federal common law”

no good definition: hard to draw line between interpretation and common law

broad definition: “any rule of federal law that is created by the federal court when the substance of that rule is not clearly suggested by federal enactments, whether statutory or constitutional”

Miranda

Bivens

[narrow definition: where federal courts create rules because they are explicitly delegated that power by Congress]

Erie Railroad Co. v. Tompkins (1938, p. 687)

rule: federal courts are to apply state law (including state common law) to state law claims

rationale for overruling Swift 

Swift misinterpreted Rules of Decision Act (weak)

Swift was bad policy

difficult to apply

lack of uniformity because state courts didn’t apply federal common law: businesses were subject to two rules of primary behavior

discrimination in favor of non-citizens: non-citizens could choose court

BUT is forum shopping really unfair, given the fact that Constitution provides for diversity jurisdiction?

Swift interpretation of Rules of Decision Act was unconstitutional

makes no sense as a federalism decision: no Art III power where there is no Art I power

original interpretation of Erie: federalism (Congress and federal courts should take a hands-off approach to state law)

BUT Art I powers huge (especially on Erie facts: tort liability of railroads)

also: according to this theory, Art I power may be enough to justify Art III power, rather than requiring some indication that Congress is allowing Art III power 

makes more sense as a separation of powers decision: court can’t create common law out of the brooding omnipresence of natural law 

current interpretation of Erie: separation of powers (courts should not legislate)

Erie is now used to call into question federal court’s power to encourage the evolution of federal law (current critiques of federal are largely critiques of federal common law)

( Erie was not really about the unconstitutionality of federal common law; it was about the unconstitutionality of general/natural common law

importance of congressional delegation of power to Art III: if Congress delegates power, then Congress can overrule common law.

reconciling the separation of powers reading with the federalism reading: 10th Am cases( states did not enter Union under a natural law regime, but rather a positive law regime in which states have representation on the federal level (legislature)

importance of the Erie debate now: state law may be more protective of federal rights than federal law

Hinderlinder (1938: same day as Erie): SC expressly approved the creation of federal common law principles to apportion an interstate stream between 2 states

Gasperini v. Center for Humanities, Inc. (1996, p. 23 of supplement)—a new direction for accommodation of state and federal interests?

rule on jury awards

substantive: caps remedies

procedural: allocates power between judge and jury

( creates federal common law governing jury award caps in federal diversity case that accommodates state substantive interest and federal procedural interest 

major areas of federal common law: what, where, and how much?

where necessary to protect uniquely federal interest

protect federal proprietary interests in cases involving the US government (Clearfield)

safeguard federal interests in litigation between private parties (Boyle)	

uphold federal interests in international law (Cuba case)

resolve conflicts among the states (Hinderlinder)

where necessary to effectuate congressional intent	

Congress expressly delegates common law power to federal courts (Lincoln Mills)

Court infers private right of action to fulfill Congress’s purposes (Cannon)

Bivens actions: cause of action for money damages against federal government officials who violate federal rights

what is the constitutional source of federal common law?

most cases (including Clearfield and Boyd) do not address this question

issues

common law making is a traditional form of judicial authority

is it consistent with democracy to allow courts to write the rules they apply?	

intersitiality: judge-made law is unavoidable because no legislation will cover all circumstances

line between interpretation and common law is hard to draw( BUT there is a leap: what justifies generating rules from nothing?

Court’s competence in decision making

power of legislature to override common-law with positive law

common law is an incremental process of accretion that develops because courts have to give reasons for their rules

common law power gives citizens another point of entry into governmental decision-making

should we defer to representative government to legislate?

BUT what about public choice theory?

BUT what about the pattern of the franchise

BUT what about voter apathy

what is the scope of federal courts’ common law making power?

what are the federalism and separation of powers limitations on common law rulemaking?

US as party to case

helps (Clearfield)

but is not necessary (Boyle)

federal regulatory scheme

helps (Clearfield)

but is not dispositive (aviation case)

nor do we limit federal common law-making to where the courts had power previous to 1789



Protecting Federal Interests

Clearfield Trust Co. v. US (1943, p. 749)

facts:

US issues check; check is lost; check is signed to JC Penney; check is signed to Clearfield Trust; Clearfield Trust collects from US

lost check is reported; US issues second check

US sues Clearfield Trust to get $ back, because Clearfield Trust guaranteed all endorsements (note: Swift involved similar facts)

issue: was US’s suit timely brought?

under state law, the US would be barred from suit if it delayed unduly

no federal law on the issue

SC holding: Erie doesn’t apply because rights and duties of US commerical paper is to be determined by federal law, not state law

federal courts have inherent common law making powers where there are uniquely federal interests

federal interest in uniform standards: SC looks exclusively at the federal interest

does not look at expectation interest

does not look at state banking law, etc.

Boyle v. United Technologies Corp. (1988, p. 770)

facts:

estate brings wrongful death action

DC: jury verdict for estate

CA: reverse on Feres doctrine

SC: creates federal common law immunity for military contractors

note: 3-prong test pre-Boyle (Parnell and Miree)

is there a federal interest that requires a national uniform rule?

will the use of state law frustrate the specific objectives of the federal law?

will a uniform federal rule disrupt state law?

Scalia focuses on 2nd prong, but changes it significantly:  government contracting is a matter of federal interest and a uniform rule would be convenient

BUT there is no government party here (private parties like in Parnell and Miree)

indirect affect: pass along (K-ors will pass costs to US)

unfair to hold K-or responsible for doing what the US asked for (modification of 2nd prong); US has discretionary acts immunity from tort actions

BUT surely the US did not ask for a defective helicopter

BUT was this a discretionary act or a rubber stamp

( Scalia’s assumption that this was a policy decision is wholly speculative

Test: 

uniquely federal interest 

significant conflict between state and federal law

( same as the preemption test

Scalia severely limits the scope of federal common law

analogizes to existing areas of common law

government K

official immunities

( implication: federal common law power is only allowable in special enclaves where federal courts have historically exercised federal common law-making powers

 one way ratchet: no new causes of action to protect individual interests; only defenses (immunities)

significant conflict between uniquely federal interest and state law will only occur when federal interest is a defense to a state law cause of action

because no state defenses to federal cause of action (supremacy clause)

because where they run in the same direction (Bivens), no conflict

preemption-like test is very strict

Public Choice Perspective:

federal common law should protect diffuse and unfocused groups that can’t affect legislature (helicopter victims)

Note: military K-ors had been trying to get immunity, and never able to legislatively

Bivens  Actions

Bivens v. 6 Unknown Named Agents of Federal Bureau of Narcotics (1971, p. 858)

federal brutality case (4th Am. violations)

remedy:

no exclusion remedy, because no charges filed

injunction means nothing

(damages or nothing

cause of action

§1983 does not apply to federal officials

§1331 is only a grant of jurisdiction

(SC implies cause of action from Constitution

issue: separation of powers (Can court create a cause of action?)

SC (Brennan):

source of right: 4th Am of Constitution

tort of a private person is different from the tort of a federal agent: power does not disappear like magic when unconstitutionally used

every right must have a remedy (Marbury v. Madison)

state tort action is insufficient remedy

federal forum must be guaranteed

state courts not obliged to enforce the federal interest if there is no corresponding state action (Testa v. Katt)

state cause of action may be inadequate

removal at the behest of ( is inadequate

the source of the court’s authority to imply a remedy is the Constitution and under Marbury is constitutionally required

damages is a traditional judicial remedy

also note: Congress will probably not create a remedy that runs against the federal government 

Harlan’s Concurrence:

source of right: 4th Am of Constitution (like Brennnan)

the remedy for the violation of this federal right must be federal (like Brennan) 

the source of the court’s authority to imply a remedy is §1331: a congressional act (unlike Brennan) [? More likely to be Stevens’ opinion in Bush v. Lucas]

court constructs remedies to enforce the norms that Congress has set up

common law power to fill the gaps in federal law is implied from Court’s enforcement powers

if Court can enforce a statute, they can enforce the Constitution

the implication is a species of federal common law

dependent on a congressional grant of power( §1331 is the delegation of the enforcement power here (like §301 in Lincoln Mills)

reconciles federal common law-making powers with Erie

( Harlan’s position has won the day

applications: Brennan / Harlan

Hypo: Congress displaces Bivens: claims shall be brought pursuant to applicable state law

Harlan

Common law-making derives authority from Congressional delegation

what Congress gives, it can take back

here, Congress has displaced the court’s authority to imply a remedy

in fact, if Congress repealed §1331 entirely, court would never have the power to imply any remedy

Brennan

Bivens is compelled by Marbury: it is an essential part of the constitutional structure

fulfills checking function of Art III

protects individual liberty

Congress can’t overrule the Constitution

if Congress repealed both §1331 and jurisdiction when US is party, still need to have state court enforcement of Bivens

Bivens remedy is substantive, so must still be enforced

BUT: would state forum be sufficient?

must federal right be vindicated in federal forum?

is SC review sufficient to protect federal right?

what is the scope of state court’s power over federal officials?

if Bivens action is sui generis, is the state court actually obliged to hear the action under Testa v. Katt?

Hypo: Congress provides for an administrative remedy that looks like workman’s compensation

Harlan

administrative remedy is an acceptable remedy

creation of this specific remedy is an implied repeal of court’s common law-making power

is the relevant question whether the Bivens remedy is inconsistent with the administrative remedy OR

is the relevant question whether creating the administrative remedy necessarily ousted the common law-making power?

Harlan’s standard: necessary or appropriate to the vindication of the interest (p. 863)

argument can be made that the administrative is only compensatory

and that punitive (damages) and pattern/practice (injunctive) remedies are needed (to deal with the fox-chicken coop problem)

Brennan

may not be OK, given Brennan’s Northern Pipeline opinion

Who gets to decide whether the Congressional remedy satisfactorily enforces federal right?

Harlan: Congress

Brennan: Court

expansive applications of Bivens:

Davis v. Passman (1979, p. 867) 

facts: Congressional aid fired because she was a woman (Bivens: equal protection of law)

5th Cir. en banc decision:  no Bivens action because of history of Title VII (when Congress amended Title VII to cover federal employees, it did not include Congressional employees)

SC (Brennan decision): reversed

distinguishes between implications of causes of action to redress constitutional and statutory violations

Constitution

not a prolix code

absent an explicit textual commitment to an alternative branch, the court has the inherent common law authority to redress a violation through a traditional remedy

Statute: unless the class is explicitly excluded from remedy, then no exclusion

Q: what if Congress had explicitly included congressional employees, but provided an inadequate remedy?

Carlson v. Green  (1980, p. 869)

facts: 

prisoner dies in federal custody because federal officials failed to give necessary medical care (Bivens: 8th Am)

FTCA: there is a remedy for injuries arising from the intentional acts of federal officials

SC (Brennan decision) 2-prong test: “the victims of a constitutional violation by a federal agent have a right to recover damages against the official in federal court despite the absence of any statute conferring such a right, unless”:

the ( demonstrates “special factors counseling hesitation ( (none) OR

“Congress has provided an alternative remedy which it explicitly declared to be a substitute for recovery directly under the Constitution and viewed as equally effective” (FTCA?)

nothing in legislative history or text that says substitute 

not equal to Bivens remedy

no jury

only for intentional acts that are illegal under state law

no punitive damages

Rehnquist Dissent: challenges the propriety of the entire enterprise of implying remedies

citing Erie as a separation of powers case, argues that Bivens is impermissible common law-making

common law-making is impermissible unless power is explicitly granted by Congress

§1331 is not an authorization of common law: it’s merely a grant of authority when there’s already a cause of action

BUT of course, courts retain the equitable power to grant injunctive relief

post-Carlson: court severely limits Bivens 

US v. Stanley (1987, p. 872): special factors

facts: enlisted man given LSD as part of army experiment

SC: no Bivens remedy

substitute: Feres doctrine disallows FTCA remedy (so no alternative, let alone substitute)

special factors: military situation counsels hesitation 

BUT note: in the 19th century, the court did recognize common law damage actions against military acts

Dissent

O’Connor: this act was so far beyond the bounds of human decency that it should be actionable 

BUT note: reasonableness is not relevant to the Feres doctrine

Brennan

Bivens should be disallowed only if officer had absolute immunity (remand to allow ( to show absolute immunity necessary for performance)

( not alleged to be (’s superior (unlike Chappel v. Wallace, 1983, p. 872)

no intramilitary remedy (unlike Chappel)

Bush v. Lucas (1983, p. 870)—alternative remedy

Schweiker v. Chilicky (1988, p. 871)—alternative remedy

facts:

Reagan administration policy to unlawfully terminate SSI-disability benefits for the psychiatric disabled

most of the claimants were reinstated, but suffered considerable hardship

claim: 

reinstatement not sufficient, because of hardship in interim

violation of DP right (Bivens DP)

SC: no Bivens remedy

read SSA retroactive reimbursement of benefits to displace Bivens

Congressional remedial scheme sufficient to redress claims of federal official violation of Constitution

even though no consequential or punitive damages 

so no compensation for real costs or deterrence of state violations of DP

Implied Private Causes of Action for Statutory Violations

Introduction

Theories of federal judicial common law power to further congressional intent:

narrow:

federal statute fixes a standard

standard is evidence of a duty of care to be applied to a preexisting cause of action (e.g. tort)

broad:

federal statute creates a norm

court has authority / responsibility to create a cause of action / remedial scheme to enforce

Until a generation ago, Court embraced broader theory

e.g. Restatement of Torts on enforcing statutory duties: court shall provide remedy, so long as the injured party is within the group for whose benefit the statute was created and the harm suffered falls within the statute

so, court should create cause of action, unless statute explicitly states it is not to be privately enforced( i.e. background law was in favor of judicial rulemaking

J.I. Case Co v. Borak (1964): Court creates private right of action if

it would help effectuate the purpose of statute

no legislative history against authorizing such a remedy

Cort v. Ash (1975): 4-part inquiry into congressional intent

( is one of the class for whose especial benefit the statute was enacted

any indication of legislative intent, explicit or implicit, to create or deny such a remedy

BUT note: background rule still favored common law-making

consistent with the underlying purpose of the legislative scheme to imply such a remedy

cause of action one traditionally relegated to state law, in an area basically of concern to the states, so that it would be inappropriate to infer a cause of action based solely on state law

BUT note: there’s always been a state common law cause of action for everything

Current state of law

2nd Cort factor is dispositive

all about Congressional intent

now, background rule is against implication of private cause of action

so Congress must express a clear desire to create a cause of action( the almost inevitable result is that Congress did not so express a desire

Cannon v. University of Chicago (1979, p, 830)—look at dissent

majority: private cause of action to enforce Title IX

dissent:

calls for overruling Cort

violation of separation of powers

judicial law making of the sort impermissible under Erie

has  to deal with Texas &Pacific R. Co v. Rigsby (1916, p. 835)

origin of implied private causes of actions in federal court 

pre-Erie decision: under Swift, court could incorporate federal statute as required standard of care in negligence action

concurrence:

emphasizes both separation of powers and federalism

federal courts are courts of limited jurisdiction

( both dissent and concurrence question the propriety of ever implying a remedy

discussion

odd that movement away from implying remedy comes at a time when legislative process is subject to so much criticism

if no cause of action, is the order 12(b)(1) [lack of subject matter jurisdiction] or 12(b)(6) [failure to state a claim]?

under §1331, case must arise under federal law (statutory and common law) for subject matter jurisdiction: if there is no federal cause of action, does the suit arise under federal law?

Bell v. Hood (1946, p. 867): proper dismissal would be 12(b)(6) 

because the court does have power to hear the case, since it arose under the Constitution

court held that DC must assume jurisdiction to decide whether there is a federal cause of action

under Merrel v. Dow, dismissal should be under 12(b)(1)

because there is no §1331 jurisdiction absent a cause of action

( problem: conflates the issues of jurisdiction and cause of action

( so Merrel Dow is not merely a contraction of federal court jurisdiction, but also a contraction of federal court common law power



ACTIONS AGAINST STATE OFFICIALS



State Sovereign Immunity and the 11th Amendment



Introduction

11th Am: “The Judicial power of the US shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State”

Issue: to what extent can a state violate federal law and be immune to suit from its citizens?

what is the power of Congress to require compliance?

what is the power of the Courts to require compliance?

what is the nature of individual right?

what is the nature of federalism?

problems:

If 11th Amendment bars even federal question cases against states(one of the essential functions of the federal courts (to interpret and enforce federal norms in the face of state lawlessness) is undermined

If 11th Amendment (which does not distinguish between original and appellate jurisdiction) bars SC review of state court decisions where state is ((radically at odds with structure of Art III and Madisonian compromise

If 11th Amendment is a rule of jurisdiction, it’s not waivable( state can’t consent to federal jurisdiction

( a literal reading of 11th Am leads to some absurd results( should look for other readings

Brennan’s reading in Atascadero State Hospital v. Scanlon (1985, p. 1052)

11th Am deals only with party status jurisdiction; does not deal with subject matter jurisdiction

11th Am is only a limit on federal court jurisdiction; is not about sovereign immunity

sovereign immunity is only a common law doctrine; it is not constitutionally compelled

is abrogable by Congress

is waivable by states

( Court has thoroughly rejected this reading

Brennan’s reading may be anachronistic:

at the time of the 11th Am, there was no general federal question jurisdiction

11th Am passed during a time of fiscal crisis and state debt repudiation

BUT federal question jurisdiction was contemplated

it is in the Constitution

it was part of the Madisonian Compromise

there was general federal question jurisdiction for about a year at the turn of the century

Osborn was not that far away



Origins and Interpretation

Chisholm v. Georgia (1793, p. 1047)

under Constitution, citizens of other states can sue states

11th Am passed as response to Chisholm

possible that 11th Am only meant to overrule narrow decision of Chisholm: state immune from suits by citizens of other states

also possible that 11th Am was about sovereign immunity

recognize common law immunity OR

conger constitutional immunity

but in any even, shouldn’t it be clear from the language of the 11th Am that it does not bar citizens of a state to sue their own state?

Osborn (1824, p. 1063)—11th Am as pleading rule

Hans v. Louisiana (1890, p. 1041)

text

language of 11th Am does not bar citizen of state to sue state under K clause

language of Art III does not create party status jurisdiction, but there would be federal question jurisdiction

BUT: court is ambiguous on issue of whether Hans was an arising under case

suit was probably styled as a state common law K action (federal issue would come in as a reply to the state’s sovereign immunity defense in this pre-Mottley case)

HH: it doesn’t really matter whether it was a federal question case or a diversity case

Court:  since 11th Am overturned Chisholm, it restores the original understanding of sovereign immunity

anomaly: it would be anomalous to allow a state’s own citizens to sue the state, when no other citizens can 

elevates J. Iredell’s dissent to an explication of states’ and founders’ understanding of the Constitution

Art III never intended to deprive states of common law immunity

“shock wave” theory of Chisholm elevated to uncontested historical fact

plus: revisionist historical account of the status of 18th century sovereign immunity

petitions for right to sue Crown were routinely granted as non-discretionary writs in England

one of the issues of the revolution was the Crown’s attempt to cloak tax assessors with sovereign immunity

MA colonial charters says MA could be sued

state constitutions almost unanimously stated that every right has a remedy; and the remedy can run against the state

Hans is the framework through which all 11th Am analysis is pursued

relying on Hans broadly extends 11th Am

literal reading was abandoned for a reading that 11th Am banned almost all suits against states (including in admiralty!)

Question: does Hans mean that there is a common law immunity (which can be waived or abrogated) or does Hans mean that Federal jurisdiction is limited by the Constitution (which can not be waived or abrogated)( probably the former



Suits Against Officers, Suits Against States

How to sue a state:

state can consent to suit

Congress can abrogate the state’s immunity

when it acts pursuant to §5 of 14th Am

possibly when it acts pursuant to other constitutional grants, but probably not anymore

state can be sued by another state, or by the US

local governmental entities are not protected by 11th Am

individual state officers are not protected by 11th Am when they violate federal law

Osborn (1824, p. 1063)

no 11th Am bar, because state is not “party of record”

J. Marshall converts 11th Am into a pleading rule

reads 11th Am similarly to Brennan’s Atascadero reading

11th Am as narrow rule of jurisdiction

Marshall court routinely heard cases against states in admiralty (just not diversity cases)

Marshall court only accepted 11th Am immunity once (Madrazo, 1833, p. 1050): name the man, not the office

grander theory of 11th Am implicit in Osborn 

state has no authority to enact an unconstitutional law

any unconstitutional act that the state sought to enforce through a state official was the act of the official alone

similar to theory of sovereign immunity in effect in England: the king can do no wrong(any wrongs are the acts of his officials

if Osborn reading of 11th Am had remained good law, there would be no sovereign immunity problem

rule remained good through the 1870s

but if Marshall’s reading had remained good through post-Reconstuction, federal court orders would have been ignored, unenforced, and mocked

( doctrinal shift

History: Hans and other bond cases arose in 1870s-1890s, during post-Reconstruction repudiation of debt:

Elliot v. Jumell (1883, p. 1063)

suit:

compel state to pay on bonds (K)

compel state to raise tax to pay on bonds

note: until Jumell federal courts routinely issues mandamus to require states to raise taxes

under Osborn( jurisdiction, because suit is against state official

SC: no jurisdiction

BUT since the case was based on the state official’s lack of liability under the K, dismissal should have been for failure to state a claim, rather than for lack of jurisdiction

note: only a tentative doctrinal retreat, because the SC does not rely explicitly on 11th Am

Virginia Coupon Cases

facts

Funding Act of 1871

bond-holders could exchange 2/3 of old bonds for new bonds

bond-holders could exchange remaining 1/3 for certificates that would be paid by settlement with West Virginia

offered high rate of interest

bond coupons accepted as legal tender by the state

1872: new government chips away at the funding act

can’t use coupons to pay taxes

imposed a tax on redemption of coupons (effectively reduced the % interest rate)

creditors begin to sue state of Virginia

in early lawsuits, the creditors win injunctions and damages; no 11th Am bar under Osborn

reconcile with Jumell:

in Jumell, trying to get officials to collect taxes and pay on demands(no cause of action against the officer

in Virginia cases, tax collectors were going and seizing property

cause of action is state common law action of trespass against the state officer; state officer defends by claiming state sovereign immunity; K clause comes up as reply to defense

official’s sovereign immunity is not a complete defense, because the state cannot authorize unconstitutional acts, so the government official is acting alone

( some commentators say that these are clear applications of agency law (state as principal not responsible for illegal acts of officer as agent)

In re Ayers (1887, p. 1064)

facts: 

Virginia enacted statute ordering state officials to bring lawsuits to collect taxes

in the lawsuits the bonds are presumed counterfeit/stolen

under rules of evidence it was virtually impossible for the creditor to prove legitimate ownership 

( bring suit against state to enjoin it from collecting taxes that the ( claims have already been paid (by bonds)

under Osborn( jurisdiction, because party of record is official, not the state

under Jumell

(cause of action against official could be injunction against malicious prosecution, BUT there was no tort of malicious prosecution at the time

(the only cause of action would be K, BUT the official is not party to the K

SC:  11th Am bars jurisdiction

state official would not be personally liable for the mere filing of a lawsuit

state official not personally liable for K; so no jurisdiction (BUT should be no cause of action)

rationale: 11th Am is an implied term of every K between state and other

(means Fletcher v. Peck was wrong

(explicitly said no reconciliation with Osborn

BUT in Osborn both refund and injunctive claims were under trespass 

Hans (1890)

after bond crisis was over, new economic concerns led to Lochner

Ex Parte Young  (1908, p. 1058)

facts:

Minnesota regulates RR rates, enforceable with heavy criminal sanctions

( (RR shareholders) bring injunctive action against Minnesota state attorney general to stop him from bringing criminal prosecutions

claims:

confiscatory

DP under 14th Am

( (Young): 11th Am defense, because he is a  representative of the state

under In re Ayers(no jurisdiction

attempt to enjoin state official from bringing prosecution states no cause of action against the official

therefore suit against the state

therefore barred by 11th Am

SC( yes jurisdiction

problem: until this point, the SC had required personal liability on the part of the officer for the purposes of jurisdiction; how can an officer be personally liable for a 14th Am violation.

possible explanation: expanded notion of common law trespass claim

BUT: discusses the claim of violation in constitutional terms (rather than state common law terms)

whether or not the case satisfies Mottley, the case is understood by the court to be a federal question case

rationale:

cause of action:

common law implication of equitable remedy: claim is asserted Bivens-style: court implies cause of action directly under the Constitution

understood as an example of the courts’ common law power to provide remedy to enforce supremacy of federal law

note: this was not allowed in the bond cases

state action for the purposes of due process claim: the official is acting at the behest of the state

no state action for the purposes of 11th Am immunity: the state can not act unconstitutionally, so the official was acting on his own

HH: Ex Parte Young creates a fiction

state officers are not acting individually

this fiction is necessitated by the SC’s adherence to the weird anomalous interpretations of the 11th Am that began with Hans

this fiction is created because Hans would protect states from egregious actions in which a remedy is needed

note: no surprise that this fiction arose in the commercial context( allows corporations to challenge progressive state regulation of capitalism

Edelman v. Jordan (1974, p. 1066)

facts:

federal law required that decisions on disability benefits be made within 30 days

state officials implemented program in contravention of federal law

( seeks relief

injunction compelling state officials to make payments in compliance with federal law

retroactive payments (equitable restitution)

under Goldberg v. Kelly, welfare benefits are entitlements and under federal law, applicants are eligible from the time of applications

therefore, the ( only asked for money that was legally theirs

( did not ask for compensation for consequential damages or for punitive damages for pattern/practice 

under In re Ayers( no jurisdiction

state officials did not commit an individual wrong

statutes create new rights and duties

under common law, the state official would have no duty to make payments, so their failure is no common law wring

so no cause of action running against the state official

BUT note: in a few 19th century cases, where there was an individual obligation of the state officer to carry out official duties, the federal court could issue a writ of mandamus on the state official, even if it would requires the expenditure of state money  (20th century cases ignore this history)

again, dismissal should be for failure to state a claim, but in Jumell, this was considered a jurisdictional bar because the suit is considered to “actually” run against the state contrary to the 11th Am

possible state court action

if state court granted jurisdiction (Testa v. Katt)

if no common law sovereign immunity

if there is a cause of action

is state obliged to give individual an enforcement mechanism

there is a huge gap between preexisting state common law remedies and the cause of action needed to make a constitutional challenge

cases

General Oil v. Crain (1908, p. 476): there must be jurisdiction if there would otherwise be no remedy( BUT this case has no progeny

Reich v. Collins: there must be a remedy, sovereign immunity notwithstanding

under Ex Parte Young(yes jurisdiction

official’s action is state action for 14th Am purposes

cause of action created to redress 14th Am violation (common law implication of equitable remedy)

no 11th Am jurisdictional bar, because the official is stripped of immunity when committing an unconstitutional act

BUT will SC extend the Ex Parte Young interpretation to the non-commercial context?

CA: state consented to suit by participating in the federal program

SC:

injunction OK: federal court has power, consistent with 11th Am, to prospectively enjoin Illinois (official) to comply with federal law

even if it will cost the state money

the cost is incidental to the requirement that the state obey the law

BUT payment not OK: federal court has no power to order the state to make retroactive payment

the official is not paying the $ out of his own pocket

therefore, the state is the real defendant

Ex Parte Young did not contemplate affecting the state’s fisc

BUT what about the tax refund cases?

what is the real difference between retroactive and prospective costs (Currie: never ordering the state to have paid in the past)

compensation too weak a policy to overcome 11th Am bar

Practicality

the issue is not the source of the money (always the state fisc)

the issue is not intrusiveness

prospective relief is more intrusive

BUT prospective injunctions are more finely tailored to serve the needed goals

the issue is practicality: the other money is already gone

Ford Motor Co. v. Department of Treasury (1945, pp. 1067, 1069)

SC characterizes FM to say that a suit against a tax official is actually against the state and will be barred

in FM itself, the court said that the statute created a general obligation that the state official enforced, so no mandamus, but that they would allow mandamus if statute created an individual obligation 

FM already narrowed the reading of Ex Parte Young

does FM survive Reich v. Collins, which suggests that there must be a remedy in tax cases?

Marshall’s dissent: this rule encourages the state to violate federal law (it saves them $)

applying Edelman

Milliken v. Bradley (1977, p. 1073)

facts: as part of a desegregation order, massive compensatory educational remedies ordered (Milliken II relief)

issue: is the relief prospective or retrospective

need to prove past violation

remedy must fit violation

but remedy can only be prospective

are school desegregation cases sui generis? (explains different result in Pennhurst)

is the only remedy that is foreclosed a straightforward damages action? (see Quern and Green)

Quern v. Jordan (1979, p. 1075)

facts:

SSA problem

( want relief:

prospective injunction

conform

notice : state administrative procedures available 

retroactive injunction to restore benefits

SC: notice relief is OK, because it is ancillary to prospective relief ordered by court

Green v. Mansour (1985, p. 1075)

facts:

SSA problem

while suit pending, Congress amends statute, and state came into compliance

( still seeks relief

declaratory judgment that the (’s past conduct violated federal law

notice relief

SC: no jurisdiction

notice relief can only be ancillary to injunctive relief

( argues that injunctive relief is still available because state’s action of coming into conformance is voluntary and there is no guarantee that they will stay in conformance

SC rejects ( argument; only relief available is a declaration that Congressional act must be obeyed

notice relief can not be ancillary to declaratory relief

analogy to §1331 cases: declaratory judgment does not expand jurisdiction

no jurisdiction to authorize the notice relief because of 11th Am

can not use declaratory judgment to expand jurisdiction

Pennhurst State School and Hospital v. Halderman (1981 and 1984, p. 1077)

facts:

( (residents of mental hospital) sue hospital, hospital officials, state Dept and officials, an county officials

( claims

violation of 8th and 14th Ams

violation of federal statutes

violation of state statutes

DC: decision in favor of ( on violations of Constitution, federal statute, state statute

CA: affirms, but based entirely on violation of federal statute creating mental health “bill of rights”

SC in Pennhurst I: federal statute did not create enforceable rights

CA: affirms DC, based entirely on violation of state law

note: if brought in state court, then SC would have no review (IASG)

note: not based on Constitution because under 14th Am, hard to find violation 

SC in Pennhurst II: 11th Am bars relief against state officers on the basis of state law

rationale:

11th Am bars suits against state officials when the real party in interest is the state

Ex Parte Young exception does not apply here because that created an exception to enforce the supremacy of federal law

Edelman stands for the need to accommodate supremacy of federal law with constitutional immunity of states (decline to extend Young fiction to encompass retroactive relief)

here: the violation is of state law, so the sovereign immunity trumps the supremacy of federal law

J. Powell goes on to say that if the state official is acting outside the sphere of their official responsibilities, then 11th Am bar is lifted

creating an exception to his own rule: if official’s act is bizarrely outside of state law

since the officer acted within their discretion here, 11th Am bar does not lift

more logical explanation for why Young does not apply in this case:

Young is about 14th Am

court’s willingness to imply a constitutional cause of action against officer

lifted immunity of officer (not state) in order to hear that cause of action

this case could have been heard supplementally before Young:

state common law cause of action

state officers involved, not the state itself

( J. Powell weirdly gives state officials more immunity when they are violating state law

Dissent:

Ex Parte Young was not a case about federalism, but rather an interpretation of sovereign immunity that allowed redress for official violations of federal law

there was a violation of federal law (Constitution) here

so official was stripped of state authority

so no 11th Am bar

the idea that they were acting within their discretion, even though the DC found they had no discretion to act as they did, is absurd

SUMMARY

11th Amendment as interpreted in Hans etc. creates an enforcement gap

like Bivens, enforcement of federal rights had to piggy back on a common law action against a state official

where there was no common law action against the state official, there was no enforcement of federal law as to state action

Ex Parte Young: an attempt to close the gap

allows federal cause of action to be implied from the constitution

allowed for federal jurisdiction by lifting sovereign immunity from state officials who were acting in accordance with unconstitutional state laws

price of filling this gap: fictive difference between state action for the purposes of constitutional violation and state action for the purposes of the 11th Am

Edelman limits Ex Parte Young’s reach

prospective relief only

no retroactive relief

no “damages” cause of action to enforce Constitution against state (even when these “damages” are actually equitable restitution)

because damage actions “actually” run against the state, so 11th Am bar

Pennhurst limits Ex Parte Young further

suits against state officers for violations of state law can not be heard in federal court, even under supplemental jurisdiction

shifts discussion to whether state officials acting within their discretion: if so, then no federal jurisdiction, even though they are acting outside of state law



Waiver and Abrogation

theories of 11th Am

restores the part of common law immunity that Chisholm got wrong

Congress can abrogate

state can waive

BUT Hans says it did more than this

restores a broader pre-constitutional common law immunity that Art III never intended to alter

Congress can abrogate

state can waive

BUT no one subscribes to this theory

other support for common law theory:

linguistic theory: 11th Am by its terms only limits Court’s power, not Congress’s power

10th Am analogy: state’s rights are protected in Congress through representation, so Congress can abrogate, where Court can not (legal process approach to federalism)

restricts judicial power under diversity jurisdiction

immunity is only under diversity

no waiver or abrogation of immunity from diversity jurisdiction possible

BUT discredited theory

restricts judicial power over both federal question and diversity jurisdiction

this is the theory of the court (beginning with Hans)

so how to reconcile with the consent doctrine?

Waiver has to be in clear language

it is clear that states can waive 11th Am immunity, so long as they do so clearly

Congress can make state give up immunity as part of a cooperative scheme, if in clear and unmistakable language

Parden v. Terminal Railway (1964, p. 73 of supp)

constructive consent by operating an interstate railway after FELA enacted

combination of theories

Congressional power to abrogate rooted in Arts I and III

state consent (condition of participation)

Welch v. Texas Dep’t of Highways & Public Transp. (1987, p. 74 of supp)

overruled Parden insofar as it rested on theory of congressional abrogation

Congress can not abrogate, unless expressed in clear and unmistakable language

open question: can Congress require waiver in less than unmistakable language?( if SC had reached issue, probably would have required clear language

Abrogation can only be pursuant to §5 of 14th Am

Fitzpatrick

Seminole Tribe of Florida v. Florida (1996, p. 39 of supp)

Act

creates obligation on the part of the state to negotiate in good faith

creates federal jurisdiction over tribes’ claims that state is not negotiating in good faith

creates elaborate remedial scheme that the federal courts must follow

Suit

against state of Florida

against governor

Questions:

Does the 11th Am prevent Congress from authorizing suits by Indian tribes against states for prospective injunctive relief to enforce legislation enacted pursuant to the Indian Commerce Clause( yes

Does the doctrine of Ex Parte Young permit suits against a state’s governor for prospective injunctive relief to enforce the good faith bargaining requirement of the Act?( no

Majority:

 reasserts Hans view of 11th Am:

each state is a sovereign entity in our federal system

it is inherent in the nature of sovereignty not to be amenable to the suit of an individual without its consent

finds intent to abrogate 11th Am clear in IGRA

overrules Union Gas

no majority opinion

faulty reasoning that deviated from established understanding of state sovereign immunity as an essential part of the 11th Am

reaffirms that 11th Am is unalterable by Congress, except pursuant to §5 of 14th Am

ALSO: rejects Young suit: since Congress created an elaborate remedial scheme, Court will not assume that they meant to leave Young in place, even if the elaborate scheme is unconstitutional

argument for Young’s application: governor violates federal law and has no immunity because the state can’t authorize the governor to violate federal law

majority’s response:

Young lifted 11th Am bar (when actually Young created a cause of action against the officer)

Court will not lift bar (allow the cause of action to run against the officer) where Congress has created a remedial scheme

analog is Schweiker v. Chilliky (Bivens action foreclosed by SSA remedial scheme)

BUT Young was not limited to where other remedies unavailable

Young filled an enforcement gap

majority argues that since Congress created a remedy, no gap to fill

BUT Schweiker is a bad analogy

in S, the ( had avoided administrative remedy to come into court( here, the (’s congressional remedy was to come to court

in S, the ( asked for damages whereas the administrative remedy was prospective only(here, the ( is asking for injunction provided for by statute

In-Class Hypo:

Act: 

allows states and municipalities to use records

federal government will pay half of the royalties for such use

district court shall have jurisdiction against any record companies arising under this act

record company includes state and political subdivision

facts:

NY arranges for production and distribution of a rap, agreeing to pay  ( 6%

US reimburses NY

NY reneges on the deal with the (

( sues NY and Pataki

NY moves to dismiss under 11th Am

approach

must find a waiver, because under Edelman, sovereign immunity extends to officer because suit asks for restitution from state

has Congress used clear language to abrogate or force a waiver?

yes

language of §2 and §3 (state or political subdivision)

conditioning spending: 

Congress conditions state’s receipt of US $ on relinquishment of 11th Am immunity

federal jurisdiction is rationally related to purposes of spending program 

no

does not specify that there is no 11th am or sovereign immunity defense

§2 and §3 apply only if state consents

2 and §3: other parties will get the benefit of the statute (US can bring suit against state)

“superclear statement rule” for abrogation

Quern v. Jordan (1979, p. 67 of supp) requires super clear statement

normative presumption: 11th Am reflects an immunity that inheres in the constitutional plan

not an attempt to divine Congress’s intent: encouraging congress to respect something that inheres in constitution

10th Am analogy:  State consent comes through their participation in Congress

BUT note: Hutto v. Finney (1978, p. 67 of supp)

did not require super clear statement

legislative history was enough

has not been overruled

if abrogation is clear, does Congress have power to abrogate?

waiver on the spending clause analogy:  

damage remedy is essential to implementing program (see SD v. Dole)

so it’s a rationally related condition

BUT note: court looks skeptically at unconstitutional conditions

must clearly state that Act is based on §5 of 14th Am

narrow reading: only within 4 corners of 14th am

race

intentional discrimination

broad reading: restructuring state-fed relationships

Fitzpatrick v. Bitzer (1976, p. 66 of supp)

Title VII enacted pursuant to Section 5 of 14th Am

not within 14th am, because not race and also disparate impact 

BUT note: court has cut back on broad interpretation of 14th Am

 RFRA case: Congress said it was acting pursuant to  §5 to overrule court’s ruling on 1st Am( Court says it was outside of its authority

Adarand: Congress says affirmative action is pursuant to §5(court requires real discrimination to be shown

(new problem is not the clear statement rule, but the interpretation of 14th Am.

Congress’s act needs to fall within its  § 5 power

if Fitzpatrick were to come up again (especially if the ( is female) court would probably find it outside of Congress’s authority to abrogate, because not within §5 authority

BUT what about Reich v. Collins: state can not hide behind sovereign immunity if DP claim would be unremedied

by participating in program, state creates a property right

if state doesn’t provide a forum for this takings violation (state by participating creates a property right), then feds have jurisdiction

if state does or can not (exclusive jurisdiction), then the feds must create a remedy



§1983 Actions

creates a cause of action for redress of constitutional and federal law violations by people acting under color of law

person:

not a state (11th Am bar, even though §1983 obviously passed under §5)

local government is: but must be “official policy”

any law: not just civil rights law

need not to have been passed under §5

used to enforce dormant commerce clause

under color of law

Monroe: 4th Am violation

UCOL can mean under apparent authority (so can be breaking law and still be UCOL)

Frankfurter dissent: §1983 aimed at lawful, but unconstitutional actions)

if Congress creates a remedial scheme, no §1983 suit
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