
FEDERAL COURTS OUTLINE

I.  INTRODUCTION
A. Legal Process School = Hart & Wechsler’s methodology.  Asks who does and ought to make legal decisions taking into account three factors:
· Federalism = What is the role of federal courts in the states? 

· Separation of powers = What is the relationship of the federal courts to the executive and legislative branches?

· Institutional competence = Which institution is best equipped to make decisions?

1. Allocational approach = Legal process scholars focus on the soundness of process in constitutional decision-making.  Theories of democracy and majoritarianism underlie this approach.

2. Criticisms = Several other schools of thought began to emerge and challenge the premises on which legal process thinking rested.

a. Neutrality undesirable = With a focus on process, legal process scholars were of the view that all legal thinking should be neutral.  Scholars began to criticize this “insidious desire to remain unimpassioned…”

b. Brown v. Board of Education = Legal process thinking never came to terms with the Court’s decision in Brown, which challenged each of the three legal process factors:

· Court would not defer to state sovereignty.

· Court weakened the distinction between the federal and state systems.

· Court would help those who weren’t being protected by the political process.

c. Fundamentalist approach = Decision-making today looks nothing like legal process thinking.  The Court looks to the text of the Constitution, policy, and tradition to make an argument about the best interpretation of the Constitution. 

d. Other approaches = Alternative approaches replace process with substantive theories, efficiency, and anti-subordination principles:

· Law & economics

· Critical legal studies

Nonetheless, the Hart & Wechsler approach still has some power in federal courts, especially the Supreme Court.

B. History of the Federal Courts

1. Articles of Confederation = There was no independent federal judiciary.  Congress itself had adjudicative authority.  But everyone recognized the need for a national court to secure uniformity of federal law.

2. Constitution
a. Powerful and independent federal judiciary 

· Judges got life tenure

· Judicial role confined to adjudication—courts would decide cases not politics

· Rejected Madison’s counsel of revision to review legislation for constitutionality b/f enactment.  Post-enactment review only.

b. Madisonian Compromise = Everyone agreed on the need for the Supreme Court, but there was disagreement on the need for lower federal courts.  

· Tension b/w need to protect specific federal powers and rights and fear that federal courts would usurp state court authority.

· So the big guys compromised.  There would be SCT + lower courts if and only if Congress felt the need to create them.

c. First Judiciary Act of 1789 = Congress immediately began to establish the federal judiciary.  Act is given quasi-constitutional status by Hart & Wechsler b/c so many of the framers participated.  Taken as statement of framers’ original view of Constitution.

(1) Creation of courts = Established SCT + two systems of lower courts
(a) SCT = comprised of chief justice and five other justices.  

(b) DCT= trial courts

(c) Circuit courts = Circuit courts were trial courts with limited appellate responsibilities.  No circuit court judges, SCT and district court judges rode circuit.

(2) Grant of jurisdiction

(a) DCT = Heard largely diversity and admiralty cases as original matters.  Also had power to hear suits by federal government and cases involving federal crimes.  No appellate power.  No federal question jurisdiction (except criminal cases).

(b) Circuit Courts = Original jurisdiction + appellate review of final district court decisions in civil cases where amount in controversy > $50 and in admiralty and maritime cases where amount in controversy > $300.

(c) SCT = Original jurisdiction tracked language of Art. III, § 2 (ambassadors, state as party).  Appellate jurisdiction was as follows:

· Review in civil cases > $2000

· Review of state court decisions where federal claim lost (either by striking federal law as unconstitutional or by upholding state laws against claim of unconstitutionality)

(3) Problems

· Federal courts were hamstrung by lack of appellate jurisdiction

· Caseload grew with growth of interstate transportation

· Civil War resulted in a lot of new federal legislation

d. Federal Question Jurisdiction = During the Reconstruction Era, the legislature was busy churning out new civil rights legislation and creating administrative agencies to help enforce its new laws.  There was a concomitant enlargement of the court system.  In 1867, Congress enlarged habeas corpus jurisdiction.  And federal question jurisdiction was created in 1875.  The resulting problems were:

· FQJ put a big strain on the federal courts and created a massive backlog.

· DCTs exercised massive discretion without effective appellate review.

e. Evarts Act = Created the current structure of federal courts in 1891

(1) Created Courts of Appeal = CTAs replaced circuit courts.  Idea was to increase appellate jurisdiction and encourage uniformity of federal law at the same time.  CTAs would ensure intra-circuit uniformity, and inter-circuit disputes would be resolved by SCT. 

(2) SCT discretionary jurisdiction = Relieved SCT of mandatory jurisdiction, freeing it up to deal with most important issues.  

f. Current crisis = Most scholars believe that the current court structure no longer works.  The lower courts have huge dockets, and SCT contends that it’s overworked, although its docket has actually gotten smaller.  ABA is considering changes:

· Increase number of courts.  But this would shift too much power to DCTs and ruin the “small and elite” reputation of federal courts.

· Decrease caseload by cutting back on jurisdiction (e.g., increase amount in controversy).  SCT has already cut its docket, leaving more circuit splits.

· Privatize civil cases w/ mediators and arbitrators

· Create new set of courts

· Create specialized courts

g.  Countervailing politics = Arguments about jurisdiction are often a substitute for a substantive stance on controversial issues.  It’s easier, for example, to talk about jurisdiction than it is to talk about affirmative action.  Politicians have a habit of cutting back jurisdiction in areas that would seem most important—welfare, deportation hearings, habeas review.  They affect rights w/o ever talking about them.

C. Nature of the Judicial Function

1. Marbury v. Madison (1803, p. 67) 1800 election resulted in tie b/w Adams (incumbent) and Jefferson, so went to HR.  Becomes clear that Adams won’t win.  Adams appoints Marshall (Secretary of State) to serve as Chief Judge of SCT.  In order to preserve federalist power, Congress passes Midnight Judges Act, creating 16 new Article III judgeships to be filled with federalists.  Also shrinks SCT down to 15 to take away opportunity for appointment.  Jefferson wins shortly after.  Next day, Congress passes Justices of the Peace Act, creating 42 Article I judgeships to be filled with federalists before Jefferson’s inauguration.  Marshall comes (in secretarial capacity) to sign them in.  At midnight on inaugural day, Madison comes in and tells Marshall to get the hell out.  6 judgeships have been signed, but not delivered.  Question is whether they are valid.  Funny enough, the guy who signed them is the one that decides the opinion.  Surprise, surprise…Marshall says that appointments are valid, but that SCT does not have power to issue mandamus to order them delivered.

a. General principles 

(1) Judiciary says what the law is = Marshall states that “It is emphatically the province and duty of the judicial department to say what the law is.”  It’s not the job of Congress or the executive branch.

(2) Judiciary has power to declare legislation unconstitutional = Because judges interpret the Constitution, they have the power to strike down the laws of Congress that violate it.  

(3) For every right, there must be a remedy = In order for the Constitution to have any meaning, there must be a forum to vindicate federal rights.  

(4) Article III creates ceiling on SCT jurisdiction = Congress cannot enlarge scope of jurisdiction granted to SCT in Article III.  Provision of 1789 Judiciary Act empowered court to issue writs of mandamus.  As such, it enlarged SCT original jurisdiction and was invalid.

b. Theories of judicial decision-making

(1) Interpretative justification = Judicial review is an interpretative artifact.  The judiciary does not create law, but merely gleans the law from the text of the Constitution.

(2) Structural justification = By necessity, the Court must decide whether Congress is overstepping its bounds when it creates a particular law.  Without judicial review, we would have an omnipotent legislature.

2. Hayburn’s Case (1792, p. 99) Pensions Act of 1792 gave federal circuit courts job of entertaining petitions from persons claiming entitlement to pensions.  Courts were supposed to hear evidence to determine whether petitioners were entitled to pensions, and then submit names of qualified persons to Secretary of War.
Congress can’t give SCT non-judicial functions = Court held that Act was unconstitutional.  Neither Congress nor executive branch can give judiciary non-judicial duties.  To do so would be “radically inconsistent” with the independence of the judiciary.

II.   CONGRESSIONAL CONTROL OF JUDICIAL POWER—REGULATION OF JURISDICTION
A. Congressional Power over Lower Federal Courts 

1. Congressional exclusion of certain categories of cases from lower courts
a. General question = Can Congress oust federal courts of jurisdiction over a certain type of controversy?  For example, can Congress prohibit federal courts from hearing abortion cases?

b. Arguments against subject-matter preclusion :
(1) Internal restraints of Article III = The text of Article III places some limits on Congress’ ability to withdraw all jurisdiction over a particular subject-matter from the federal courts.  The mandatory language suggests that some cases have to go to federal courts:
· Federal questions

· Cases involving ambassadors 

· Admiralty and maritime cases.

(2) External non-Article III restraints = There are three main non-Article III restraints on Congress’ ability to limit federal jurisdiction:

(a) Due Process = A state cannot deprive persons of liberty or property w/o due process of law.  When Congress takes away the judicial forum, it deprives people of a mechanism by which they otherwise could protect their rights.  If the political process is not sufficient to safeguard their rights, then the removal of a judicial forum may amount to a due process violation.  

Cannot impermissibly burden constitutional rights = The due process argument is particularly compelling when a constitutional right is at stake.  Sager and Tribe argue that a lack of judicial enforcement unduly burdens liberty interests w/o a compelling government purpose.

(b) Equal Protection (Fundamental rights) = Congress cannot remove jurisdiction if it will have the effect of treating similarly situated persons differently or if it will otherwise burden a citizen’s fundamental rights.

(c) Marbury v. Madison = For every right, there must be a remedy.  In order for the Constitution to have any meaning, there must be a judicial forum available for citizens to vindicate their rights.  Courts must have judicial review in order to hold the executive and the legislature accountable to the Constitution.  But there are exceptions to Marbury:

(i) Political question doctrine = By refusing to hear cases involving “political questions,” the Court is NOT hearing all cases that arise under the Constitution.  So there really doesn’t have to be a judicial remedy for every constitutional wrong.  BUT the political question exception to jurisdiction is court-created and very narrow.  It doesn’t usually apply when personal rights are at stake—it applies to things like war, which are best deal with by the political branches.

(ii) Sovereign immunity = At common law, you couldn’t sue the state.  So this is another example of a wrong without redress.  BUT, sovereign immunity blocks only suit against the state in its sovereign capacity.  It doesn’t block the state’s agents actually responsible for the harm.

(iii) Discretionary rights = Whether there has to be a remedy for a given right seems also to depend on whether Congress had to give you the right to begin with.  We have to ask whether the right in question is a Constitutional right or merely a statutory benefit.  If Congress can take away the right, maybe it can take away the remedy. 
c. Arguments supporting subject-matter preclusion

(1) Sheldon v. Sill (1850, p. 354)  was NY citizen seeking to recover amount of bond assigned to him by , Michigan citizen. Bond was originally issued to another Michigan citizen.  Thus assignee was of different citizenship of borrower, but assignor was not.  Judiciary Act of 1789 § 11 prohibited federal courts from hearing suits by debt assignees, unless the action originally could have been brought in federal court if no assignment had been made.   argued that § 11 violated Article III, which granted diversity jurisdiction.  SCT said that jurisdictional limitation was proper.

(a) Congress has power to limit jurisdiction of federal courts = Given that Congress can choose whether or not to create the lower federal courts, it can choose how much power to give them.  With the power to create the courts comes the power to limit their jurisdiction.  Because the Constitution itself does not prescribe the amount of power to be exercised by the lower courts, § 11 cannot be said to conflict with it.  

(b) But power is subject to external constraints of Constitution = Sheldon presumably refers to conflict with Article III only.  A statute barring the door to “suspect” classes of s, even if it survived scrutiny under Article III, would run afoul of external restrictions imposed by other constitutional provisions.

(2) Lauf v. EG Shinner (1938, p. 364) Norris-LaGuardia Act limited ability of federal courts to issue injunctions in labor disputes and prevented federal courts from enforcing yellow-dog contracts.  SCT said that this was constitutional

(a) Congress has power to limit jurisdiction of federal courts = “There can be no question of the power of Congress to define and limit the jurisdiction of the inferior courts of the US.”

(b) But availability of alternative forum matters = In Lauf, the employers still had a state forum available to them, and this may have factored into SCT’s analysis.  In addition, the legislation did not completely withhold jurisdiction, it simply prevented the federal courts from issuing a particular remedy.  You have to look at:

· Availability of another forum

· Nature of the right being adjudicated (constitutionally based?)

· Timing/scope of the remedy

2. Congressional elimination of lower federal courts

a. General question = Can Congress get rid of all DCTs and CTAs if SCT review of state decisions is still available?

b. Four approaches = There are 4 different theories:

(1) Federal courts must have the full judicial power = Congress has discretion whether or not to create lower federal courts. But once it creates them, they must have the full Article III power.  No one subscribes to this approach.  1789 Judiciary limited jurisdiction of the lower federal courts from the beginning—no FQJ, amount in controversy requirements.

(2) Congress has discretion whether or not to create federal courts & how much power to give them = Congress can choose whether or not to create federal courts, so it can decide what power to give them as well.  The greater power includes the lesser.  See Sheldon v. Sill, Lauf v. EG Shinner.

(3) Some federal courts are constitutionally required = There are a couple of different versions of this approach, all of which have to answer to the Madisonian Compromise. 

(a) Justice Story’s view = The full judicial power has to go somewhere.  Article III says so with its “shall be vested” language.  So if SCT jurisdiction is restricted in some way, then the lower courts must have jurisdiction to fill in the gaps.  Nobody believes this.

Eisentrager v. Forrestal (p. 365) This is the only case that even sort of supports Justice Story’s view.  Habeas statute authorized federal courts to issue writs only w/in their respective jurisdictions. CTA found that no federal court had jurisdiction to consider a petition by a person imprisoned by US military authorities in Germany. Held that Article III required “Congress to confer the whole federal judicial power upon some federal court.”  SCT reversed on other grounds.

(b) Amar’s view = Article III § 2 requires that federal courts exist to hear “all cases” involving federal Qs, ambassadors, and admiralty and maritime issues.  By contrast, the federal courts’ power to hear “controversies” enumerated in § 2 is left to Congress’s discretion—where US is a party, controversies b/w states, diversity.  Nobody really buys this overly literal reading of Article III.  Why would the framers have mandated jurisdiction in cases involving ambassadors, but not in cases where US is a party?

(c) Eisenberger’s “changed circumstances” view = More plausibly, Eisenberger argues that lower federal courts have to exist in order to handle current caseloads.  While it was reasonable in the 18th century to think that SCT could ensure the uniformity and supremacy of federal law by itself, that is no longer the case.  There are too many statutes giving rise to too many federal Qs to leave everything up to SCT.  It needs a lot of help.  

(d) Neuborne’s “ myth of parity” = We can’t leave the resolution of constitutional Qs up to state courts alone, even if some state court decisions would get SCT review.   It is wrong to assume that state courts are equal to federal courts in enforcing constitutional norms.  

· State courts aren’t independent of the political process.

· State courts do not operate under the same psychological set as federal courts, and are not as inclined to enforce the classic, negative rights contained in the Bill of Rights.

· State court judges aren’t as competent as federal court judges (who are paid more and are smarter)

(4) There are constitutional limits on Congress’s power over lower federal courts = Congress has discretion both to create lower federal courts and to determine their jurisdiction, but it may not restrict jurisdiction in a manner that violates other constitutional provisions.  In other words, there are external constitutional restraints on Congress’s power:

· Due Process

· Equal Protection

· Marbury

B. Congressional Power over Supreme Court’s Jurisdiction

1. Original Jurisdiction = Article III contains mandatory language about the SCT that has never been read to its full potential.  “The judicial power of the United States shall be vested in one SCT…In all cases affecting ambassadors, other public ministers and consuls, and those in which the state shall be a party, the SCT shall have original jurisdiction.”

a. No legislative grant required = Art. III Implies that SCT exists w/o authorizing legislation, but that has never happened.

b. Mandatory jurisdiction in specific cases = Assumes mandatory original jurisdiction in certain cases (ambassadors, state as party), but Judiciary Act of 1789 did not extend jurisdiction to all of the “shalls”:

· No FQJ

· No jurisdiction over state claims unless federal issue lost

c.  Concurrent jurisdiction for states = Congress has given states concurrent jurisdiction over much of SCT’s original jurisdiction

2. Appellate Jurisdiction
a. Article III Text = “The SCT shall have appellate jurisdiction, both as to law and fact, with such exceptions and under such regulations as Congress shall make.”

b. Three theories = There are three views on Congress’s power under the exceptions clause:

(1) “Plenary power” reading = The unambiguous language of Art. III authorizes Congress to create exceptions to SCT appellate jurisdiction.  And the framers evidenced their desire for congressional control over the judicial power in the 1789 Act—they gave no FQJ, limited jurisdiction over state claims to cases where federal issue lost, and imposed amount in controversy requirement.  Congress thus has plenary power over the appellate jurisdiction of SCT.

(2) “Essential role” reading = Hart argues that, despite the broad reading that could be given to the text of the exceptions clause, Congress cannot use its power under it in a manner that would destroy the essential role of the SCT in the constitutional plan.

(3) Justice Story’s reading = Congress is required to vest the whole judicial power somewhere.  If Congress removes SCT’s appellate jurisdiction, then it would have an obligation to put the power in lower federal courts as original jurisdiction.  In other words, Congress would have no choice but to create the lower federal courts.  Nobody buys this view.

c. In support of “plenary power” reading
(1) Ex Parte McCardle (1869, p. 356) After Civil War, Congress set up martial law to protect newly freed slaves and enacted Military Reconstruction Act of 1867.  The 1867 Act expanded habeas corpus jurisdiction to permit review of detainment by both federal and state officials. An earlier habeas statute restricted jurisdiction to the review of federal decisions.  McCardle was arrested for writing editorials which criticized Reconstruction.  He obtained habeas review under the 1867 Act, and argued that military control was unconstitutional.  SCT heard argument and, while decision was pending, Congress repealed portion of 1867 Act expanding habeas jurisdiction.  

(a) Valid use of exceptions power = SCT dismisses McCardle’s case once Congress took away its jurisdiction.  It didn’t matter that the case had already been argued, or that the repeal had the effect of preventing SCT from reviewing a constitutional question.

(b) Congressional motives irrelevant = It also didn’t matter that Congress had acted for the express purpose of taking McCardle’s case away from SCT to ensure that military control could continue.  SCT stated:  “We are not at liberty to inquire into the motives of the legislature.  We can only examine its power under the Constitution; and the power to make exceptions to the appellate jurisdiction of this court is given by express words.”

(2) Limitations of McCardle = Opponents of the plenary power model point out that McCardle does not have to be read so broadly.

(a) Another statutory basis for jurisdiction remained intact = SCT emphasized in its decision that Congress had not withdrawn its habeas jurisdiction entirely.  SCT still had habeas review under 1789 Act, and McCardle had not plead the 1789 Act as a basis for jurisdiction. 

(b) SCT wanted to avoid decision on controversial issue = The Court would have done just about anything to avoid having to rule on the constitutionality of Reconstruction.

(c) Ex Parte Yerger (1868, p. 343) = Supports limited reading of McCardle.  Same facts, but  brought habeas petition under 1789 Act.  SCT held that it had authority to review decisions of lower federal courts under 1789 Act, despite repeal of 1867 provisions.  

(d) Felker v. Turpin (1996, Supp. p. 25)  Follows Yerger, giving more recent support to limited reading of McCardle.  1996 Death Penalty Act provided that successive habeas petitions must be dismissed unless authorized by CTA, using very stringent criteria.  Decision of CTA in its “gatekeeping” capacity was not subject to SCT review.  When Turpin’s successive habeas application was denied, he filed for SCT review under 28 USC § 2241, which gives SCT authority to entertain original habeas petitions.  SCT upheld the Act’s limitation on its appellate review and dismissed petition.  Relying on Yerger, SCT emphasized that it retained original habeas jurisdiction under § 2241, so gatekeeping limitation was OK.

(3) McCardle redefined = Given Yerger and Turpin, we can read McCardle to stand only for the limited proposition that if there are two statutory grounds for SCT jurisdiction, Congress may repeal one of them.

d. In support of “essential role” reading

(1) United States v. Klein (1871, p. 367) Post-civil war.  Union seized Klein’s cotton (marked as confederate property) and sold it.  Federal act allowed Southern merchants to recover proceeds from sold property if they could demonstrate their loyalty to the union.  Klein’s cotton had served as surety for confederate bonds, but he took an oath of loyalty to the union and received a pardon from Lincoln.  Court of Claims held that the pardon was prima facie evidence of loyalty and held that he was entitled to the proceeds from the sale.  Congress was pissed, and passed a new Act which accepted pardons as conclusive proof of disloyalty to the Union.  Where the Court of Claims had already rendered a judgment, the Act provided that SCT had jurisdiction only to dismiss the case for lack of jurisdiction (it could not affirm the claims court holding).  SCT held Act unconstitutional.  

(a) Congress cannot use exceptions power to achieve substantive ends = SCT recognized Congress’s power under the exceptions clause, but held that Congress cannot use that power to direct a result in a particular case. 

(b) Congressional motives are relevant = A forbidden purpose is not OK.  Jurisdiction-stripping legislation that is used as a means to and end that is itself constitutionally impermissible is not a valid exercise of the exceptions power.

(c) Separation of powers violated = Here, SOP was also violated since the jurisdiction-stripping devised subverted the president’s pardon power.

(2) Limitations of Klein = According to supporters of the plenary power model, Klein establishes only that Congress may not restrict SCT jurisdiction in a manner that violates other constitutional provisions.  The problem in Klein was not Congress’s use of jurisdiction-stripping to achieve substantive ends, but the infringement on executive power under Art. II.

United States v. Sioux (1980, p. 369) In 1942, Sioux tribe sued US for taking tribal lands.  They lost.  Then US views changed, there was desire to compensate the tribes.  But Sioux couldn’t sue again b/c of res judicata.  So Congress passed act in 1978 lifting res judicata bars from Indian claims cases.  Government attorneys argued that this violated Klein—the legislation would prescribe a rule of decision and take away SCT power.  SCT disagreed and upheld legislation.

(3) Klein redefined = Congress has plenary power over the appellate jurisdiction of SCT so long as it doesn’t use its power to expand its own enumerated power or to grab power from the other branches.  Only rules that impinge on other Constitutional provisions will be impermissible.

e. Policy arguments

(1) Democracy requires the “plenary power” reading = Congressional power is an essential democratic check on the power of an unelected judiciary.  BUT, a few problems:

(a) We need a majoritarian check = That argument misdefines democracy.  American democracy includes substantive values, such as those contained in the Constitution.  The Constitution’s ultimate purpose is to protect crucial values from majority rule, and SCT’s primary function is to protect individuals from the tyranny of the majority.

(b) We don’t want to freeze existing law = If we allow Congress to restrict SCT jurisdiction when it wants, we don’t achieve the goal of providing a majoritarian check on the federal judiciary.  Prior decisions will remain in effect, and states will be bound by them under the Supremacy Clause.

(c) We don’t want to give states the go-ahead to disregard the Constitution = A limit on SCT power may be perceived by state legislatures and courts as an open invitation to adopt laws disregarding SCT precedent.  Without SCT review, state decisions would be final.

(2) Federalism and separation of powers support the “essential role” reading = Allowing Congress to undermine the court’s essential function would violate SOP.  We need SCT to ensure the supremacy of federal law and to ensure the uniform application and enforcement of the Constitution.  And we need a check on the legislative process.  BUT, one can argue that the exceptions power is as much a part of the constitutional structure as SOP and federalism.  But then this begs the question.

f. Could Congress eliminate SCT appellate power, if it left the lower federal courts intact?

(1) Uniformity = If an essential function of SCT is to secure the uniformity of federal law, then this would destroy it.  There would only be intra-circuit uniformity.  BUT, tons of intra-circuit conflicts go unresolved.  A system of discretionary review tolerates the differences.

(2) Supremacy = The supremacy of federal law also would be threatened.  When you deprive SCT of jurisdiction, you give states the go-ahead to disavow the Constitution.  BUT, this assumes that states will undermine federal rights.

(3) Precedent 

(a) Marbury = Our system of government requires SCT review, plain and simple.  It is the function of SCT to say what the Constitution means.  So system is no good.

(b) McCardle = Congress has the power to limit SCT appellate review where other federal remedies exist.  This system would be OK, b/c a federal judicial forum (in DCTs and CTAs) still exists.  

(c) Klein = Congress cannot enlarge its own powers to reach impermissible results and cannot usurp power from the other branches.  Congress isn’t doing that here, since there is still CTA review.  System is OK, unless Congress knows that SCT will affirm a constitutional right and it is withdrawing jurisdiction to prevent this.

C. Congressional Power to Withdraw All Federal Jurisdiction

1. General question = Can Congress remove all federal jurisdiction, leaving only state courts to redress litigants’ wrongs?

2. Article III argument = Article III provides that the judicial power SHALL be vested in one Supreme Court and that it SHALL extend to all cases and controversies arising under the Constitution.  Thus, the Constitution, not Congress, is the creator of the federal judiciary.

Limitations

a. Madisonian compromise = Congress had complete discretion whether or not to create lower federal courts.  Only Justice Story though that Congress was bound to vest the entire Article III power in federal courts.  Only he thought that both the original and appellate power of the judiciary had to vest somewhere.  

b. Statutory limitations = Despite the mandatory language of Article III, it has always been assumed that there has to be a positive statutory grant of power to the judiciary.  And the Judiciary Act of 1789 did not vest the full constitutional powers in the judiciary—there was no FQJ and SCT had appellate jurisdiction over state cases only where the federal claim lost.

c. Exceptions clause = There is an exceptions clause in Article III—SCT shall have appellate jurisdictions with such exceptions and under such regulations as Congress shall make.  The exceptions power was used early on:

· No FQJ until 1875

· No jurisdiction over state claims unless federal issue lost

3. Non-Article III arguments
a. Madisonian Compromise = Part of the deal in the Madisonian Compromise was SCT review.  There has to be at least that. 

b. Separation of powers = Separation of powers requires federal jurisdiction.

c. Empirical parity = Federal courts are better forums for the enforcement of federal rights b/c of Article III insulation.  The judges have salary protection + life tenure.  State courts cannot do as good of a job b/c they are not insulated from the political process.

4. Santa Clara Pueblo v. Martinez (1978, p. 372) Indian Civil Rights Act gave tribal courts exclusive jurisdiction over Indians’ civil rights claims.  No SCT review.  Suits technically arose under federal law, but SCT upheld tribal courts’ exclusive jurisdiction given that the purpose of the Act was to protect Indians from the unjust actions of tribal governments.

a. Due Process = Although Indians have no standing to sue in federal courts, they can raise their claims in tribal courts.  Tribal courts provide all the process that is due.

b. Equal Protection = Government can discriminate against similarly situated persons when there is a compelling governmental reason for doing so.  Respect for tribal sovereignty passes the test.

c. Marbury v. Madison = Indian plaintiffs have a right to relief, and they also have a remedy in the tribal courts.  Seems to be OK.

D. Congressional Apportionment of Jurisdiction Among Federal Courts and Limitations on the Authority of Enforcement Courts

1. General question = Can Congress control the venue of an action?  Can Congress control the venue of an action because it wants to control the result of the action?

2. General answer = Congress’s power to create lower courts includes the lesser power of allocating jurisdiction among them.

a. Lockerty v. Phillips (1943, p. 380) Congress enacted the Emergency Price Control Act (EPCA) in WWII.  Under the act, parties challenging the regulations had to file a protest with an administrator, and the administrator’s decision could be appealed only in the Emergency Court of Appeals (ECA).  But the district courts were responsible for enforcing the regulations by criminal penalties.  The result was that a dealer would violate the regulation, and the government would file an action in the district court, but the dealer could not raise its constitutional defense there.  The defense could only be raised before the administrative agency.  DCT dismisses for lack of jurisdiction.  SCT affirms and says scheme is OK.

(1) Greater power includes the lesser = “The Congressional power to ordain and establish inferior federal courts includes the power of investing them with jurisdiction either limited, concurrent, or exclusive, and of withholding jurisdiction from them in the exact degrees and character which to Congress may seem proper for the public good.”

(2) Emergency decision = We have to remember that Lockerty was a wartime decision, so it’s questionable how much we can extrapolate from it.  There was no way that SCT was going to invalidate the price controls.

b. Yakus v. United States (1944, p. 381) Addressed one of the issues left open in Lockerty: the status of a claim of invalidity of EPCA as defense to criminal prosecution.  In DCTs, dealers could neither raise a constitutional challenge nor get injunctive relief.  In ECA, dealers could challenge the constitutionality of a regulation, but still could get no injunctive relief.  Result was that dealers could go to jail without having opportunity to raise constitutional defense. SCT says scheme is OK.

(1) Due process satisfied by availability of forum =  SCT held that ECA provided s w/ reasonable opportunity to be heard.  The dealers should have challenged the constitutionality of the act before they violated it.  By not exhausting their administrative remedies, they waived their right to raise the constitutional defense.

(2) Dissent = A federal court has the power to determine the constitutionality of the statute that it is asked to apply.  Congress cannot confer jurisdiction on a federal court in an enforcement proceeding and at the same time deny the court the power to consider the validity of the regulations for which enforcement is sought.

c. Falbo v. United states (1944, p. 384)  Estep v. United States (1946, p. 384) Both involved registration for the draft.  Congress enlisted the federal courts for enforcement purposes only.  The result was that a registrant who was being prosecuted for avoiding the draft could not defend on the ground that he had been wrongly classified and was entitled to a statutory exemption.

(1) Falbo =  failed to report for induction.  SCT held that should have at least appeared for induction.  Because he failed to exhaust his administrative remedies, he waived his defense.

(2) Estep =  showed up for induction, but refused to submit to induction.  Because he was at the end of the administrative road, he was entitled to make the defense that the local board had “acted beyond its jurisdiction.”

(3) Post-conviction review available = In both cases, the s could have obtained Article III jurisdiction through habeas after their conviction.  But is post-conviction review constitutionally sufficient.  Shouldn’t s get a pre-conviction chance to make their constitutional challenge?

d. Limitations = SCT has retreated from Lockerty and its progeny in the following cases:

(1) Oestereich v. Selective Service System Local Bd. (1968, p. 857) SCT retreats from Yakus and its progeny.   was entitled to an exemption from military service, but turned in his registration card to protest the Vietnam War.  The draft board held that he violated the regulation requiring possession of the card and reclassified him as eligible to be drafted.  Statute precluded pre-induction review.  Review was only available as a defense to a criminal proceeding or through habeas.  SCT says not good enough.

Due Process requires pre-confinement review = Despite plain language of statute, SCT read it to permit a pre-induction injunction to restrain lawless action by the board in disregarding a person’s statutory right to an exemption.  Harlan stated in his concurrence that “to deprive a person of liberty w/o the prior opportunity to challenge the lawfulness of the induction in any competent forum would raise serious constitutional problems.

(2) United States v. Mendoza-Lopez (1987, p. 386)  had been deported and was now being prosecuted for the crime of re-entry after having been deported.  Question was whether  could defend by challenging the validity of the underlying deportation order.   SCT found that Congress had intended to preclude collateral attack on deportation orders.  Nonetheless, SCT held that ’s opportunity to challenge order was required.

Article III review of administrative decision is required where decision has collateral criminal consequences = SCT held that “where a determination made in an administrative proceeding is to play a critical role in the subsequent imposition of a criminal sanction, there must be some meaningful review of the administrative proceeding.” Where the deportation proceeding eliminated the right to obtain judicial review, due process requires that the person be allowed to make a collateral challenge to the use of the proceeding as an element of a subsequent criminal offense.

(3) Battaglia v. General Motors (1948, p. 374) FLSA required that employers pay overtime for work over 40 hours per week.  Statute provided no definition of what constituted “work.”  SCT held that miners had to be compensated for their travel time underground.  Instead of clarifying the definition of “work,” Congress reacted by passing the Portal-to-Portal Act, which provided that employers would not be held liable for failure to compensate workers for overtime.  So it basically stripped the courts of all remedial power.  Workers raised due process and takings claims in DCT.  SCT rejected claims on merits, but treated the question as w/in its jurisdiction.

(a) Court always has jurisdiction to determine whether it has jurisdiction = If the right in question is a constitutional right, then the federal courts have the power to review the case to determine whether there is jurisdiction.  Here, SCT had to determine whether there was a viable takings claim.  If so, the jurisdiction-stripping provision was invalid and SCT had to have jurisdiction to hear the constitutional claim.  

(b) Court can look to merits of case to answer jurisdiction question = If the court needs to look at the substance of the case to determine whether or not it has jurisdiction, that’s fine.  Seems to contradict Lockerty.

3. Can Congress control the venue of an action to control the result of the case?
a. General question = Given Congress’s general power to apportion jurisdiction, could it require that , for example, all abortion cases be heard before the 7th Circuit?

b. Supporting arguments 
(1) Due Process = The parties have a forum and an opportunity to be heard, so there’s no problem.

(2) Equal Protection = All litigants are affected in the same manner, so no problem.

(3) McCardle = Read at its extreme, Congress can control SCT’s jurisdiction to get a particular result.

c. Opposing arguments 
(1) Due Process = Even if the litigants have an opportunity to be heard, you have to ask whether the hearing will be a fair one.  If all the judges in the 7th Circuit are ardent pro-lifers, a woman’s opportunity to be heard may not be a meaningful one.

(2) Equal Protection = Again, if Congress knows that the 7th Circuit will effectively outlaw abortion, then it has apportioned jurisdiction in a manner that burdens a women’s constitutional right to an abortion.  This isn’t permissible.

(3) Klein = Congress cannot use its jurisdictional control over the courts as a means to an end.  Congressional motives are relevant.  Congress cannot apportion jurisdiction in a manner that  effectively denies people of their constitutional rights.

General answer = Congress cannot allocate jurisdiction to control the results of a case if constitutional rights are at stake and the allocation will result in the under-enforcement of them. 

E. Section Summary

1. Three emerging propositions = Although the law of Congressional power to restrict jurisdiction is unclear, three general propositions emerge (from least to most controversial):

· Due Process requires that some remedy be available to vindicate constitutional rights.

· There must be some minimal federal jurisdiction (for constitutional questions).

· The minimal jurisdiction must include SCT review.

2. Modern day jurisdiction-stripping by Congress
a. 1996 Budget Appropriations Bill = Limits what legal aid agencies can do if they want government funding.  They can’t bring class actions, and can’t challenge welfare laws.

b. 1996 Prison Reform Act = Limits courts’ remedial powers to oversee consent decrees regarding prison reform, places a limit on the life of consent decrees, and requires that settlements only occur in response to findings of violations.

c. 1996 AEDPA = Limits federal habeas corpus relief.

d. 1996 ILRAIRA = Precludes federal court review of most INS decisions.

II.    CONGRESSIONAL AUTHORITY TO ALLOCATE JUDICIAL POWER TO NON-ARTICLE III TRIBUNALS
A. General issue = Another way in which Congress can control the jurisdiction of the federal judiciary is to put adjudicative responsibility in non-Article III administrative agencies, rather than eliminate Article III jurisdiction entirely.  The questions are:

1. Definition of judicial power = What all falls into Article III’s “judicial power”?

2. When judicial power can be allocated elsewhere = Assuming we know what constitutes the judicial power, under what circumstances is it appropriate to put the power in administrative forums?

3. Validity and desirability of the administrative state = We have to question the validity of the administrative state and ask whether it is more desirable solution to docket overload than other possible solutions:

· More judges

· Apportionment of cases to state courts

· Cut access to judicial forums

B. Cases

1. Crowell v. Benson (1932, p. 387) Workers compensations claims were heard by deputy commissioners under Workers Compensation Act.  Employer defended on ground that  was not employee at the time that he was injured and that, regardless of ’s status, the Act placing workers comp cases before an administrative agency violated Article III.  SCT upheld the administrative scheme.  Commissioner could make findings of fact, and findings of law were subject to Article III review.

“Private” rights distinguished from “public rights” = Whether a case can be allocated to a non-Article III tribunal depends on the nature of the right involved.
a. Private rights = Where the dispute is between two citizens, as here, Congress can delegate adjudication to an administrative agency, but there MUST be Article III review.  The following standards should apply:

(1) De novo review of law = SCT held that law should be reviewed de novo, but this is now limited by Chevron (where there are equally good interpretations of the law, the administrative agency’s interpretation rules).

(2) “Supported by evidence” review of ordinary facts = SCT should review the factual determinations to ensure that they are supported by the evidence.

(3) De novo review of constitutional facts = SCT created a different standard of review for constitutional facts, defined as those upon which the enforcement of a constitutional right depends.  In this case, SCT thus had the power to review de novo the factual question of whether  was employed by  at the time he was injured, since his recovery under the statute turned on that fact.   Heightened review for constitutional facts has been maintained in most subsequent cases.

(4) De novo review of jurisdictional facts = SCT also created different standard of review for jurisdictional facts, defined as those upon which the agency’s jurisdiction depended. The distinction b/w ordinary facts and jurisdictional facts has NOT been retained by subsequent decisions.

b. Public rights = Where the dispute is b/w the citizen and the government, it does NOT have to be adjudicated in an Article III court.  When Congress creates a right, it has the power to prescribe the manner in which it will be adjudicated.  Greater power includes the lesser.  
2. United States v. Raddatz (1980, p. 439) Questioned the validity of the Magistrates Act.   was indicted for violation of federal firearm statute and made motion to suppress certain evidence.  Judge referred motion to magistrate judge, who heard evidence, proposed findings of fact, and recommended that motion be denied.  Court upheld Act under DP clause.

a. Rejecting de novo review of constitutional facts = SCT rejected Crowell’s suggestion that Article III requires a trial de novo on constitutional facts in suppression motion.  Held that firearm statute required de novo decision by judge, but not de novo hearing of evidence.

b.  Sufficient district court control = SCT noted that DCT had plenary discretion to decide to use a magistrate, to accept or reject the magistrate’s recommendation, and to hear the evidence de novo.  The entire process took place under DCT control, so OK.

3. Northern Pipeline Construction Co. v. Marathon Pipe Line Co. (1982, p. 399) Question was whether the jurisdiction granted to bankruptcy judges in the Bankruptcy Act of 1978 violated Article III.  Under old system, bankruptcy cases were heard by referees, whose decisions were appealable to DCTs.  The courts had “summary jurisdiction”—jurisdiction only over cases involving property in the possession of the court.  With consent of DCT, the courts could have jurisdiction over some “plenary” matters.  Under the new system:

· Judges, not referees, serving 14 year terms.

· Jurisdiction over all cases related to Title 11, whether state or federal claim.

· Panels of three bankruptcy judges hear appeals.  If no panel, appellate review by DCT then CTA.

a. Brennan’s decision (plurality) = The plurality invalidates the Bankruptcy Act.  There are two parts to the decision, which ultimately boils down to an “essential attributes” test:

(1) Begin with a reading of Article III = Article III §1 states that the judicial power shall vest in courts governed by judges who have life tenure + salary protection.  An impartial decision maker in an Article III forum is necessary for:

· Checks & balances 

· Protection of individual rights.

(2) Exceptions to Article III = Article III, however, cannot be read so literally.  Throughout history, all of the adjudicative power has not been assigned to Article III courts alone.  Indeed, the Madisonian Compromise left a good deal of power to state courts.  Brennan focuses on 3 exceptions to Article III:

(a) Territorial courts = In geographical areas where states had not yet developed, Article IV granted Congress the right to govern with non-Article III courts.  The justification was basically efficiency.  The framers knew that many of the territories would become states, and didn’t want to create new Article III courts that would be running around once the states developed.

(b) Courts martial = Congress and the Executive historically have held the power over the military.  There’s a strong argument that Congress needs the flexibility to provide the appropriate adjudication in an independent and isolated environment.   

(c) Public rights = While common law private rights must be adjudicated (or at least reviewed) in Article III courts, the same is not true for public rights, created by the government.  See Crowell.

(i) Government must be party = For the right at issue in a suit to qualify as a public one, the United States must be a party to the suit. (FN 23).  Party status is a necessary, but not sufficient condition.  Fact that right may have been created by government entity and part of complex regulatory scheme does not matter.

(ii) Need for narrow definition of public rights = The government-as-a-party requirement ignores many rights that are really public—rights that exist by virtue of a regulatory scheme are private rights in furtherance of a public goal.  But a broader definition would subsume almost every sort of right.  There would be no stopping point.

(iii) Bifurcation of private rights = Relying on Crowell, Brennan goes on to divide private rights into two categories: “While Crowell endorsed the proposition that Congress possesses broad discretion to assign fact-finding functions to an adjunct created to aid in the adjudication of congressionally created private rights, Crowell does not support the proposition that Congress possesses the same decree of discretion in assigning the judicial power to adjuncts engaged in the adjudication of rights not created by Congress.”  So there are three types of rights, each meriting a different degree of Article III protection:

· Public rights ( No Article III review required.

· Congressionally created private rights ( Agency adjudication OK as long as there is Article III review.

· Common law private rights ( Must have Article III forum.

(iv)  Problem with distinction between “public” and “private” rights = One would think that Article III protections would be most important when one party is the government:

· Individual rights = Due process supposedly requires that a person have a meaningful opportunity to be heard before she is deprived or liberty or property. See Goldberg v. Kelly.  Without an Article III forum, there is a much greater risk that individual rights will not be protected.  But, then again, Goldberg was eviscerated by Arnick v. Kennedy (clarifying that welfare recipients have to take the bitter with the sweet).

· Structural protections = Can we really trust Congress and the Executive to watch themselves?  Not if we expect Monica to keep her dresses clean.

(3)  “Essential attributes” test = Because it is unlikely that rights will qualify as public ones and thus fall into one of the historic exceptions to Article III, an administrative scheme will satisfy Article III only when the essential attributes of the judicial power are preserved in an Article III forum.  Look at the following:

(a) Scope of jurisdiction = What is the scope of the agency’s jurisdiction?  Narrow jurisdiction will pass the test.  But it’s not really clear why general jurisdiction wouldn’t be just fine.

(b) Enforceability of orders = Can the agency enforce its own orders, or does it depend on an Article III forum for enforcement?

(c) Power to issue remedies = Does the agency have the power to issue coercive remedies (contempt, injunctions)?

(d) Availability and standard of appellate review = What is the availability of appellate review?  

(i) Standards =  It is assumed that there will be de novo review of law, subject to Chevron.  The fight is over the review of the facts.  De novo or substantial evidence standard of review?

(ii) Article III appellate review is not enough by itself = In FN 39, Brennan suggests that the “essential attributes” must be met at ALL stages of adjudication, rather than only on appeal, where all the facts have been determined and the only issues left are those of law (this is why the standard of factual review is so important).

b. White’s balancing test = White dissented, rejecting the “essential attributes” test.  He argued that the Court should look at Article III values, and balance them against (1) the rights at stake, (2) Congress’s intent in creating the administrative agency.  This eventually becomes the law in CFTC v. Schor.  

c. Brennan test applied to facts = In applying his two-part test to the facts, Brennan invalidated the Bankruptcy Act.

(1) Article III exceptions inapplicable = None of the exceptions to Article III apply.  Many of he rights at issue were common law private rights (e.g., breach of contract), and thus deserved the strictest Article III protection. 

(2) Essential attributes not preserved = Brennan distinguished the bankruptcy scheme from that in Crowell, and argued that the Act vested all of the essential attributes of the judicial power in the bankruptcy court:

· Court had broad jurisdiction, hearing all cases related to Title 11.

· Court could exercise “all jurisdiction,” not just fact-finding.

· Court could exercise all enforcement power of district court with permission.

· Facts were reviewed under deferential “clearly erroneous” standard.

· Court could issue final judgments, not dependent on district court for enforcement.

4. Thomas v. Union Carbide Agricultural Products (1985, p. 430) Case arose under some fungus act (FIFRA), which requires EPA approval of pesticides.  To streamline process, statute permits EPA to use data submitted by previous registrant in approving similar product of another registrant.  Later registrant has to compensate the original registrant.  If they disagree on terms of compensation, FIFRA requires that they submit to binding arbitration, subject to judicial review only for fraud or misrepresentation.  SCT upheld arbitration scheme.

a. Private rights bound up in regulatory scheme will be viewed as public rights = The claim b/w the registrants appeared to be a private one—liability of one to the other.  Government clearly was not a party.  But SCT classified the right as a public one, because it was federally created and it arose under a complex regulatory scheme.  This definition includes everything that the government gives to anybody.  Only garden variety common law claims are excluded.

b. Rejecting bright-line distinction b/w public and private rights = SCT stated that Northern Pipeline adopted too categorical an approach in suggesting that the Crowell distinction b/w public and private rights served as a bright-line tests.   Rejects this approach.

c. Adopts functional approach = SCT said that it would pay practical attention to the substance of the administrative scheme, rather than relying of formal categorical distinctions.  Here, the administrative scheme represented a “pragmatic solution to the problem of spreading the costs of generating adequate information regarding the safety, health, and environmental impact of a potentially dangerous product.”  Efficiency concerns.  So it didn’t matter that the arbitration mechanism was basically self-enforcing, and that the rights at stake looked like private ones.  

d. Narrow reading of Northern Pipeline = “Congress may not vest in a non-Article III court the power to adjudicate, render final judgment, and issue binding orders in a traditional contract action arising under state law, w/o the consent of the litigants, and subject only to ordinary appellate review.”

5. Commodities Futures Trading Ass’n v. Schor (1986, p. 422) Issue is constitutionality of CFTC, created as a quick way to address claims of clients against cheating brokers.  Clients would apply to CFTC for reparations, and DCT would enforce orders.  There was a permissive counterclaim rule—in conformance w/ efficiency goal, CFTC could adjudicate brokers’ counterclaims arising out of the transaction set forth in the complaint.   allowed CFTC to hear his counterclaim, but got pissed when CFTC found for client .  He challenges CFTC’s authority to adjudicate a common law counterclaim of “I didn’t cheat the client, he owed me money.”  CTA agrees, invalidates scheme in order to avoid Article III problem (Ashwander).  SCT reverses and upholds power of agency to hear common law counter-claim.

a. Adopts balancing test = The adjudication of a common-law counter-claim would have been dispositive under Northern Pipeline.  But SCT holds that the non-Article III adjudication of common law claims may be OK under certain circumstances.  The Court will balance 3 factors:

(1) Essential attributes of judicial power = SCT will look at the practical effect that the action has on the “constitutionally assigned role of the federal judiciary.”  SCT still doesn’t define this role. Use Brennan’s checklist from Northern Pipeline.  Focus on “the extent to which the essential attributes of judicial power are reserved to Article III courts and, conversely, the extent to which the non-Article III forum exercises the range of jurisdiction and powers normally vested only in Article III courts.  Look at:

(a) Fairness to litigants = Does the scheme protect the rights of litigants?

(b) Checks and balances = Are the check’s and balances of SOP preserved?

(2) Nature of the right = What sort of right is implicated?  Usually, common law private rights will be reserved for Article III adjudication.  Historical justification.

(3) Congressional motivation = What were the concerns that drove Congress to depart from the requirements of Article III?  Ask if Congress had a good reason for creating the administrative scheme, or whether it intended to create a substantial threat to Article III.  

(a) Bad intent hard to uncover = Congress is never going to put a statement in the legislative history of a statute like: “We hate judges and want to destroy them.”  So  you have to look at the effect of the scheme (which really brings you back to Brennan’s Northern Pipeline checklist).

(b) Motivation now important = Remember that, in looking at Congress’s regulation of Article III courts, Congressional intent was irrelevant.  It becomes important only once we move outside of the Article III context.

b. Applied to facts = On balance, the CFTC scheme survives, even though it never would have been upheld under Crowell or Northern Pipeline:

(1) Essential attributes = Cuts against agency adjudication.  Individual rights goes out the window.  SCT says that broker consented to having his counterclaim heard by CFTC, so he waived any constitutional right that he might have had.  Brennan objects to this point in his dissent.

(2) Nature of right = Cuts against agency adjudication.  This was common-law private right (“You owe me money”), the only kind left for strict Article III protection after Union Carbide.  

(3) Congressional motivation = Cuts against agency adjudication.  SCT says it’s more efficient for CFTC to hear the state law counterclaims.  BUT, the Court ignores the fact that Congress wanted to create the inexpensive and quick alternative for the customer, not the brokers.  Expanding CFTC’s power to hear broker’s claims goes directly against Congressional purpose.

c. Result of balancing test = After Schor, Congress can set up an administrative scheme basically whenever and however it wants.  It doesn’t need a compelling reason for doing so—efficiency will suffice.  It doesn’t matter that the rights at issue are private common law rights.  And it may not even matter if Article III’s purposes of preserving SOP and fairness to litigants are served.

d. Brennan’s dissent = Our biggest concern should not be whether Congress intends to hurt Article III, but whether Congress’s actions will result in a slow, incremental erosion of Article III.  That’s exactly what will happen.  Efficiency will always win the balancing test.  Cases will accumulate.  And the short-term benefits of efficiency will outweigh the long-term interests of an independent judiciary.  The structural protections of Article III will fall apart, and you can’t waive these.

6. Granfinanciera v. Nordberg (1989, p. 433) Arose when trustee in bankruptcy court filed suit in federal court to recover money alleged to have been fraudulently transferred to G.  DCT referred case to bankruptcy court, which rejected G’s claimed right to a jury trial on ground that an action to recover a fraudulent conveyance is equitable, not legal.  SCT classified right as a legal one, and reversed.

a. 7th Amendment poses no independent bar to agency adjudication = SCT held that G’s desire for a jury trial would not prevent agency adjudication of the claim if the agency’s power to hear the claim was otherwise appropriate. “If Congress may assign the adjudication of a statutory cause of action to a non-Article III forum, then the 7th Amendment poses no independent bar to the adjudication of that action by a non-jury fact-finder.

b. Distinction b/w public and private rights revived = Brennan held that crucial question was whether the right at issue was a public right or private right, as defined by Union Carbide.  Have to ask whether “Congress has created a seemingly private right that is so closely integrated into a public regulatory scheme as to be a matter appropriate for agency resolution w/ limited involvement by the Article III judiciary.”  The right to recover a fraudulent conveyance was not a public right under this standard, so G was entitled to a jury trial.

c. Open question = SCT left open the question as to whether a jury trial could be heard by a non-Article III decision-maker.

C. Section Summary

1. Four-part test = To determine whether Congress’s allocation of Article III decision-making to an administrative agency is OK, ask 4 questions:

a. Historical exceptions = Does the agency fall under one of the historic exceptions to Article III? Or can the non-Article III body be considered an adjunct of the Article III court? 

b. Schor balancing = If no exceptions apply, move to the Schor balancing test.  Place a lot of weight on litigant consent to the non-Article III forum.  

c. 7th Amendment = Once the agency survives Schor (it always does), ask whether the 7th Amendment grants a jury trial for the adjudication of the right in question.  

d. Compatibility of right with agency adjudication = If a jury trial is required, ask whether the right is incompatible with the Article I scheme.  If so, go back and rethink whether the initial allocation of power to the Article I decision-maker was appropriate.  Assume that you would have to siphon off a jury trial from the Article I forum.

2. Connection to Article III = ALWAYS remember when doing an Article I analysis to make the connection b/w Article I and Article III.  The larger question is what Article III says that the judicial power should encompass, and how non-Article III forums either further or undermine Article III goals.

3. Random thoughts by Helen Hershkoff
a. SCT has too narrow a view of SOP = HH says that SOP is very connected to the enforcement of individual rights.  We disperse government power so that no one branch will be able to control the citizenry.  Power corrupts, and individual rights suffer. But SCT views SOP as threatened only when Congress says “I hate judges” out loud and really grabs at their power.  As a result, individual rights are often eroded in these cases.

b. Efficiency should not suffice as congressional motive = HH says that administrative convenience and efficiency are not compelling enough reasons to override Article III decision-making.  The quality of judicial decision-making inevitably will decrease given:

· The lower budgets of administrative agencies.

· Their policy-making obligations.

c. Public rights theory is upside down = It’s in public rights cases that we should be the most concerned about having an Article III forum to protect individual liberty.  Instead, the Court is most protective of common law private rights.  But judges HATE hearing garden variety common law claims, they find them insulting.  The Court protects these claims on an outdated, historical rationale.  And its welfare, immigrations,  or other “public rights” cases that suffer.

III.   CONGRESSIONAL POWER TO REGULATE STATE COURT JURISDICTION
A. Federal Preemption of State Court Jurisdiction: Exclusive v. Concurrent Jurisdiction

1. General Question = We started out by saying that Congress did not have to create the federal courts, since states could hear federal claims subject to federal appellate review.  So when can states hear federal claims?

2. Three theories
a. International = The fifty states are analogized to foreign countries, with the national government being a separate sovereign.  Since foreign countries have the power to enforce the laws of other sovereigns, the states have the power to enforce the laws of the national government.

b. Statutory = States have jurisdiction over federal claims when a federal statute gives it to them.  Congress can explicitly withhold jurisdiction from the states, or explicitly give it to them.

c. Constitutional = A statutory grant of jurisdiction is not necessary.  States can enforce federal rights even if Congress never says a word.  That was what the Madisonian Compromise was all about.  

3. General Rule = The background presumption is that states have concurrent jurisdiction over federal claims, and that presumption is rebuttable by an act of Congress making jurisdiction exclusive.

a. Tafflin v. Levitt (1990, p. 444) Question was whether state courts had concurrent jurisdiction over civil RICO claims.  SCT says they do.

(1) Presumption of concurrent jurisdiction = In our system of dual sovereignty, states possess sovereignty concurrent with that of the federal government, subject only to the limitations of the Supremacy Clause.  So they have inherent authority to adjudicate claims arising under the laws of the US.  Exclusive jurisdiction is the exception rather than the rule.

(2) Three ways Congress can rebut presumption = Congress can rebut the presumption of concurrent jurisdiction by:

(a) Explicit statutory directive = Congress can create exclusive jurisdiction by saying in the statute “State judges are too retarded to hear these claims.”

(b) Implicit legislative history = If the language of the statute is not explicit, then Congress can oust the state courts of jurisdiction over a federal claim “by unmistakable implication from legislative history.”

(c) Incompatibility b/w state jurisdiction and federal interests = Look to see whether there is a clear incompatibility b/w state court jurisdiction and federal interests.  Consider 3 factors:

(i) Uniformity = Exclusive jurisdiction may be desirable to secure uniform interpretation of federal law.  BUT state courts are bound by the Supremacy Clause, so there really shouldn’t be a problem.

(ii) Expertise = Federal court judges have more expertise in interpreting federal law.  BUT state court adjudication will be guided by federal precedent, and state court judgments misinterpreting federal law will be subject to SCT review.

(iii) Sympathy = Federal courts may be more hospitable to federal claims than state court forums.

(3) Applied to facts = There was neither an explicit Congressional statement of exclusive jurisdiction over RICO claims, nor did the legislative history imply one.  Moreover, state court entertainment of RICO claims was not incompatible w/ federal interests, especially since many RICO violations involve violations of state laws over which state courts have greater expertise.

b. Tarble’s Case (1872, p. 459) Father alleged that military had wrongfully enlisted his son, who was a minor.  Question was whether state court had jurisdiction to issue a writ of habeas corpus for the discharge of a person held under the authority of the federal government. This was right after Civil War, where SCT  had held that states could not give habeas relief to those imprisoned under Fugitive Slave Act for assisting slaves. SCT said states could not grant habeas in this context either.

(1) Dual federalism = In addition to dual sovereignty, there is dual federalism.  The states and federal government are separate and equal.  Each have independent spheres in which they act, and are antagonistic to each other in that respect.  The power to raise and support armies belongs to the national government alone.  If the validity of enlistment could be questioned by the states, national control of the military could be undermined by states who don’t want their citizens going off to fight wars they don’t believe in.

(2) Support for exclusive jurisdiction = Congress does have the power to create exclusive jurisdiction:

(a) Supremacy clause = Laws of the US are the supreme laws of the land, and the states are bound by them.  Gives Congress no substantive power, but must be read in conjunction w/ necessary and proper clause.

(b) Necessary and proper clause = Congress has the power to make the rules that it needs to secure the supremacy and uniformity of federal law.  

(c) Myth of parity = State forums are not equivalent to federal forums in their protection of federal rights.  State judges aren’t insulated from political process, and they might not be as smart.  Goals of uniformity, supremacy, and a sympathetic forum suffer.

(3) Problems with exclusive jurisdiction = But the exclusive jurisdiction of federal courts is problematic in a number of different respects:

(a) Inconsistent with international theory, constitutional theory, and precedent = Exclusive jurisdiction in the absence of a Congressional mandate is not required by the Constitution and contradicts the background presumption rule.

(b) Docket control = We need the help of the state courts to hear federal claims.  Federal courts can’t do it by themselves.

(c) Forces Congress to create lower courts = The Madisonian Compromise was based on an assumption of concurrent jurisdiction and the availability of state courts to hear federal claims.  If we remove the state forum, it would seem that Congress would have to create lower federal courts.  That’s not right, is it?

(d) Bifurcation of claims = Exclusive jurisdiction may force parts of cases into federal courts, while the rest stay behind in state court

(e) Individual rights = Litigants’ rights are better protected when they have the opportunity to choose the forum that they want.  More forums are available when state courts are open.

(4) Limitations of Tarble’s Case = Despite its language, Tarble’s Case probably does not mean that Congress could not grant the states the power to give habeas relief against federal officials if it wanted to do so.  Dual federalism is pretty unrealistic.

4. Removal in state actions against federal officers
a. Tennessee v. Davis (1880, p. 455)  was indicted for murder under state law.  He was a tax collector, and was shot at by several men when he was attempting to collect “illicit spirits” (during time of Prohibition).  He returned fire in self-defense, and killed someone.  His defense was that he was acting by and under authority of laws of US, as a tax collector.  Court recognized the power of removal in cases against federal officers extended to criminal context.  Removal necessary to guard against state hostility.

b. Mesa v. California (1989, p. 458) Limited federal officer removal to only those cases when  avers a federal defense. 

B. State Court Duties to Entertain Federal Claims

1. General Question = Given the presumption that state courts can hear federal claims, must they ?  When do state courts have an obligation to hear federal claims?

2. General Rule = Congress has the power to authorize states to hear federal claims.  And when Congress does not make federal jurisdiction exclusive, states have an obligation to hear federal claims.

a. Testa v. Katt (1947, p. 469) Action was brought under § 205(e) of EPA, allowing buyer to sue seller who sold goods above the ceiling price.  EPA provided for concurrent state and federal jurisdiction.  State court refused the hear the claim.  It reasoned that the statute was a penal one, that US law was foreign to the state of Rhode Island, and that a state need not enforce the penal laws of a foreign government. SCT reversed.

(1) Supremacy clause requires state court jurisdiction = SCT rejected the analogy of the US to a foreign nation, whose laws the state could refuse to enforce if it so wished.  The analogy “flies in the face of the fact that the States of the Union constitute a nation” and disregards the supremacy clause entirely.  SCT holds that the supremacy clause does not only bind the states to follow the laws of the US, but requires them to entertain federal claims.

(a) In support of reading = If states were not required to hear federal claims, then Congress would have to establish federal courts.  This would be at odds with the Madisonian Compromise. BUT, Congress created lower courts, so maybe concurrent jurisdiction isn’t necessary.

(b) Opposite reading = But one can just as easily read the supremacy clause to say that, while the states are required to uphold the Constitution when hearing federal claims, they have a choice as to whether or not to exercise jurisdiction over those claims to begin with.  BUT, supremacy clause must be read consistently with the Madisonian Compromise and the necessary and proper clause.

(2) Anti-discrimination rule = State court cannot refuse to hear a claim simply because it arises under federal law.  Where the state has a claim analogous to the one brought under federal law, it must hear the federal claim just as if the claim were being brought under its comparable state law.

b. Mondou v. New York (1912, p. 473) Question was whether rights arising under Federal Employers’ Liability Act (FELA) could be enforced by state courts, where the local laws provided that the courts could NOT hear the federal claims.  SCT said that courts had obligation to hear the claims.

(1) Anti-discrimination rule = Setting forth the anti-discrimination rule relied upon in Testa, the court held that the state could not refuse to enforce the federal statute where its state tort laws provided for comparable actions.

(2) Disagreement with underlying policy is not valid excuse = But the state had a policy against the enforcement by its courts of penal statutes of other states and the US.  SCT held that the state’s disagreement with the policy underlying the federal statute was not a valid excuse that would permit the state to refuse to hear the federal claim. 

3. Valid Excuse Doctrine
a. General Question = In what grounds may a state court refuse to accept jurisdiction over a federal claim?  What will constitute a “valid excuse”?

b. Douglas v. New York (1929, p. 473) NY court dismissed a claim under FELA brought by a CT resident against a CT corporation for an accident occurring in CT.  NY statute permitted actions by a non-resident against a foreign corporation only in certain classes of cases, and this wasn’t one of them.  SCT recognized the limitation as valid.  It stated that the statute “does not purport to require state courts to entertain suits arising under it, but only to empower them to do so…”
c. McKnett v. St. Louis (1950, p. 474) AL statute opened doors of AL courts to suits against foreign corporations arising under laws of sister states.  AL court dismissed out-of-state action under FELA on ground that statute lifted prior bar only for causes of actions arising under laws of sister states.  SCT reversed, applying anti-discrimination principle.  The denial of jurisdiction by the AL court was based only upon the source of the law to be enforced.  No valid excuse.
d. Howlett v. Rose (1990, p. 475) SCT ruled that FL courts were obliged to entertain a §1983 action against a local school board.  A state court may not deny a federal right, when the parties and controversy are properly before it, in the absence of a valid excuse.  Because a state statute waived sovereign immunity in comparable actions under state law, SCT found the state’s excuse—that the waiver did not extend to § 1983 actions—invalid.  States cannot disguise substantive disagreements w/ federal law by cloaking them as procedural rules. 
e. Felder v. Casey (1988, p. 475) SCT refused to permit the application of a state notice-of-claim statute to a § 1983 action.  The statute made it a condition of a state court suit against a governmental officer that the  be notified of the claim w/ in 120 days.  Although the statute treated state and federal law claims against government officers identically, the SCT held that the provision discriminated against the type of civil rights action that Congress created in § 1983.  Doesn’t make sense.  A better analysis of the decision is to say that a state procedural rule cannot serve as a valid excuse for refusing the enforcement of a federal right where the rule operates as an undue burden on the federal right.
C. The 10th Amendment and Federal-State Judicial Reactions

1. General question = How do we reconcile Testa’s holding that state courts must hear federal claims (absent very-hard-to-find valid excuses) with the 10th Amendment?

2. Cases
a. National League of Cities v. Usery (1976, p. 476) Invalidated amendments to the Fair Labor Standard’s Act that extended the statute’s minimum wage and maximum hours provisions to most state employees.

(1) Cannot regulate “state qua state” = SCT distinguished federal regulation of private activity from regulations directed to the states as states.  Held that the regulation of traditional governmental functions involving matters “essential to the separate and independent existence of the states” lay beyond Congress’s power under the commerce clause and the 10th amendment.

(2) 10th Amendment judicially enforceable = It had always been assumed that federalism was enforced through the political process.  The state representatives vote laws up or down, and you don’t need judicial regulation. Usery said for the first time that the 10th amendment was judicially enforceable.

b. Garcia v. San Antonio Metropolitan Transit Authority (1985, p. 477) Overruled Usery.  

(1) “State qua state” distinction too difficult = First, SCT held that it was too difficult to determine when legislation is regulating the state directly, or state citizens.

(2) Removed judicial enforceability of 10th Amendment = More importantly, there is no need for judicial enforcement of the 10th Amendment.  “The principal and basic limit on the federal commerce power is that inherent in all congressional action—the built-in restraints that our system provides through state participation in federal government action.”

c. New York v. United States (1992, p. 477) SCT invalidated a statute that required states to provide for disposal of internally generated radioactive waste by a certain date.  If states failed to do so, they had to take title to the waste and assume the associated liabilities.  

(1) Congress cannot “commandeer” states = SCT held that Congress lacked power under the commerce clause to commandeer the states into either regulating waste or to take title to waste, so it necessarily lacked the power to offer the states a choice b/w those two courses.

(2) 10th Amendment judicially enforceable if process of state representation is distorted = Despite Garcia, SCT held that the 10th Amendment is judicially enforceable in certain circumstances.  It makes a difference whether the legislation is directed at the states (as in Usery and Garcia), or at private citizens.  When federal legislation is directed a private citizens, there is a risk that they will perceive the rules as state-imposed.  In order for people to be able to monitor the political process, they need to know who their agents are.  Political accountability requires some transparency.  Where you can’t trust the political process to police itself, you need judicial enforcement.

(3) Distinguishing Testa = SCT distinguished Testa as follows: “Federal statutes enforceable in state courts do, in a sense, direct state judges to enforce them, but this sort of federal direction of state judges is mandated by the text of the supremacy clause.  No comparable constitutional provision authorizes Congress to command state legislatures to legislate.”

d. Gregory v. Ashcroft (1991, p. 477) SCT held that the federal Age Discrimination in Employment Act (ADEA), which forbids age-based mandatory retirement, did not apply to Missouri state judges, who are required by the state constitution to retire at age 70.

Plain statement required to alter federalism = SCT reasoned that congressional interference w/ the people of Missouri’s decision in defining their constitutional officers would upset the usual constitutional balance of federal and state powers.  Held that if Congress intends to alter the usual constitutional balance b/w the states and the federal government, it must make its intention to do so unmistakably clear in the language of the statute.

3. Full Faith and Credit Clause

a. Extending FFC to state-federal relations = In Tafflin, Scalia notes in his concurrence that state courts have jurisdiction over federal causes of action not b/c it is conferred upon them by Congress, but b/c “the laws of the US are laws in the several states, and are just as much binding on the citizens and courts thereof as the laws are…”  Although the full faith and credit clause applies to interstate relations rather than state-federal relations, we can extend the principle.  The idea is that the supremacy clause is necessary to make the nation cohere, so the states should enforce federal laws.

b. Limitation = The problem, of course, is that there is no notion of reciprocity in a state-federal full faith and credit clause.  The federal government doesn’t have to enforce the laws of the states.  BUT, that’s just part of the constitutional plan.

IV.   SUPREME COURT REVIEW OF STATE COURT DECISIONS
A. The Establishment of Jurisdiction

1. Source of SCT authority
a. Constitutional basis = Article III does not expressly grant SCT review of state court decisions.

b. Statutory basis 
(1) Judiciary Acts = § 25 of 1789 act mandated SCT review of final state court decisions denying federal rights, 1914 act extended jurisdiction to state court decisions upholding federal rights.  Later acts moved towards a discretionary docket, with full discretion granted in 1988 act.

(2) 28 USC § 1257 = Final judgments or decrees rendered by the highest court of a State in which a decision could be had, may be reviewed by the SCT by write of certiorari where the validity of a treaty  or statute of the US is drawn in question on the ground of its being repugnant to the Constitution, treaties, or laws of the US, or where any title, right, privilege, or immunity is specially set up or claimed under the Constitution, or the treaties or statutes of, or any commission held or authority exercised under the US.”

c. Precedent
Martin v. Hunter’s Lessee (1816, p. 495) Hunter filed ejectment action against Martin.  Large piece of land owned by Lord Fairfax prior to his death was at issue. Hunter claimed right to land under grant from commonwealth of VA made in 1789.  Martin was Lord Fairfax’s nephew and claimed right to land as devisee of Fairfax estate.  VA court held for Martin, VA appellate court reverses, SCT reverses again, ordering that VA lower court decision be reinstated.  VA appellate court refuses to obey mandate, claiming that SCT had no power over its court.  Held = 

SCT has power to review state court decisions involving federal claims:

(1) Constitution 
(a) Article III = Plain language of the Constitution says so (but not really).  The judicial power extends to all cases…, not just those arising in federal court.  It is the type of case, not the court from which it comes, that gives SCT jurisdiction.  

(b) Supremacy clause = Obligation of state courts to obey US law as articulated by SCT is made clear in supremacy clause.

(2) History 
(a) Madisonian Compromise = If Congress chose not to establish federal courts, then the appellate jurisdiction of the US would having nothing to act upon unless it could act upon state court decisions.

(b) 1789 Judiciary Act = SCT appellate power over state courts is an historical fact, as evidenced by the grant of such power under § 25 of the 1789 Judiciary Act.

(3) Policy = Federal goals can be secured and effectuated only by adequate federal review of state court decisions that involve federal law

2. Scope of SCT authority = Does SCT review extend to only federal questions, or does SCT jurisdiction extend to each and every issue in the case?
Murdock v. City of Memphis (1875, p. 510) Congress was planning to establish a naval site in Memphis.  Murdock ceded the land to the city expressly for that purpose.  But the deed was badly written, it didn’t contain a condition precedent.  It only says that the land will be held in Wheatly trust if not used for the intended purpose.  US takes possession of the land, but never builds the naval deport.  US enacts federal cession statute, through which it gives the land back to Memphis “for the use and benefit of the city.”   charged that land should have been placed into Wheatly trust in accordance with deed once US decided that it would not use land to build naval depot.   also said that, even if the federal statute superseded the original deed, it created a constructive trust which incorporated the terms of the original deed. 

a. SCT review is limited to federal questions raised in state decision = SCT limited its review to the federal issues raised in the state decision.  Rationales:
(1) Weak statutory basis = SCT first looked to the language of the 1789 and 1867 Judiciary Acts.  The 1789 act expressly limited SCT review to federal questions raised in the state court decision.  But the 1867 act omitted this limiting language.  Although one would assume that the omission was intentional, SCT finds the omission an inadequate basis on which to broaden SCT power.  The motives of Congress in making the omission were not clear.  

(a) Clear statement doctrine = SCT holds that, if Congress wants to make a significant change in the scope of SCT jurisdiction, it must make an affirmative statement to that effect.

(b) SCT review of state law claims in other situations = SCT ignored the fact that it hears state law questions through both supplemental jurisdiction and diversity jurisdiction.  Casebook editors say that it’s one thing for SCT to decide state law questions where it has the case before it as an original matter, but quite another for SCT to review state questions indirectly in every exercise of appellate review.  HH says they have it backwards—hearing state questions as an original matter is more of an affront to state courts.  

(2) Policy justifications
(a) Competency of state courts to answer state questions = State courts are the appropriate tribunals to decide questions that arise under their local laws.

(b) State court independence = We don’t want to create friction b/w state and federal courts.  The purpose of SCT review is to secure the uniformity and supremacy of federal law.  Once this purpose is served, there is no need to take SCT review any further.

(c) Problem of advisory opinions = If SCT were to review state law issues, and reversed a state law question, then its opinion on the state law issue presumably would be advisory.  But advisory opinions have been barred since 1793.  

b.    Lies framework for IASG doctrine = In addition to defining the scope of SCT review of state decisions,   the Court laid the framework for the independent and adequate state grounds doctrine.   The Court states that, where it has jurisdiction over the federal issue in a state decision, it must do the following:

(1) Federal Q decided correctly = Look at the federal question.  If it is decided correctly, affirm the state court decision.

(2) Federal Q decided incorrectly, but IASG = If the state court has decided the federal question incorrectly, ask whether there are state law bases for the decision, such that the state court would reach the same result despite the correction of the federal question.  If so, affirm.

(3) Federal Q decided incorrectly, no IASG = If the state court has decided the federal question incorrectly, and there is no IASG, then reverse the state court decision on the federal issue.
B. Independent and Adequate State Grounds

1. General rule = SCT has no jurisdiction over a state law case that presents a federal question if the decision of the state’s highest court is supported by a state law rationale that is independent of federal law and adequate to sustain the result.   Idea is that SCT review will not change the result of the case, so there’s no point to jurisdiction.  See Fox Film Corp. v Muller (1935, p. 522).

a. In support of the rule:

(1) Avoid advisory opinions = Commentators assume that if there is IASG, then SCT opinion would have no force and would be an impermissible advisory opinion.  

(2) Avoid unnecessary constitutional decisions = Constitutional decisions are binding on everybody and very hard to change.  We don’t need extra ones running around.

(3) Minimize friction b/w state and federal courts = Why create a conflict where there doesn’t need to be one?  Defer to state courts and make them happy.

(4) Conserve SCT resources = SCT hears precious few cases.  Don’t waste its time.

b. In opposition to rule

(1) Desire to avoid advisory opinions inapplicable = Assume that a state supreme court holds that a property tax violates both the state and federal constitutions.  Assuming the state constitutional ground is IASG, there will be no SCT review.  Now assume that the finding of unconstitutionality is flat wrong.

(a) Opinion is not advisory where there is federal basis for decision = If we gave SCT review, would its opinion really be advisory?  There is not only a state basis for the decision, but a federal basis too.  If SCT is allowed to say why the federal basis is insufficient, that’s not an advisory opinion.  It’s binding on everybody.

(b) Policy reasons for opposing advisory opinions are not present = Furthermore, the reason that we don’t want to give SCT advisory power is b/c we don’t want the Court commenting on speculative issues on an incomplete record.  If the parties have not briefed an issue and brought it before the Court, we don’t want the Court to be at liberty to decide the issue anyway.   That’s not the problem in most IASG cases.  Both the federal and state issues may have been briefed, but the SCT loses its power over the federal issue b/c the state ground is independent and adequate.

(2) Takes federal questions out of SCT review = Article III is explicit in its statement that the federal judicial power shall extend to all cases arising under the laws of the US.  IASG takes away federal jurisdiction where it would otherwise be appropriate.

(3) Leaves erroneous interpretations of federal law intact = IASG erodes the supremacy and uniformity of federal law by leaving the state’s incorrect interpretations of federal law intact.   This freezes federal doctrine and sends out the wrong message to state legislatures about what federal law is.  

(4) Encourages narrow view of SCT role = IASG doctrine forces us to view SCT as only an error-corrector.  It’s role as securer of the uniformity and supremacy of federal law is lost to some degree.
2. Independence and Ambiguity 
a. General question = What happens when the grounds upon which the state supreme court rested its decision are not clear?  That is, the decision is not clear as to whether the state law ground provides and independent and adequate basis for its decision.  In ambiguous cases, SCT has several options:

(1) Presume no jurisdiction and dismiss = SCT can dismiss the case on the ground that, in view of the ambiguity, the obligation to affirmatively establish the Court’s jurisdiction has not been satisfied.  See Eustis v. Bolles (1893, p. 538).  This is pretty harsh, given that the petitioner doesn’t have the facts that enable him to affirmatively establish jurisdiction.  He can’t subpoena Judge Kay and ask her what she was thinking when she decided his case.

(2) Seek clarification from state court = SCT can either vacate and remand, or stay the proceedings and direct the parties to seek clarification of the bases for decision from the state court.  

Herb v. Pitcairn (1945, p. 531)  files FELA claim in city court.  While the claim is pending, SCT says that city has no power to hear FELA claims.  So  transfers case to state court.   moves to dismiss.  B/c city lacked jurisdiction, there is no case to transfer.  must file de novo.  But  cannot file de novo, b/c statute of limitations has run. State court dismisses case, but doesn’t say on what grounds.  SCT stays proceedings and directs parties to seek clarification from state court about what the hell is going on.  SCT also stated that it is preferable that state courts “be asked rather than told what they intended.”

(3) Resolve ambiguity by examining state law = SCT can try to resolve the ambiguity itself by examining the relevant state law materials.

(4) Presume federal jurisdiction = Or, the Court can just assume that the decision rested on federal law, and hear the case.  This is the least deferential approach and was adopted in Michigan v. Long. 

b. Michigan v. Long (1983, p. 528) Search and seizure case.   was convicted for possession of marijuana found in car by police when they pulled him over.   challenged validity of search.  State court applied general principles of search and seizure, referred to state law, and cited Terry.  Held that search was proscribed by both the state and federal constitution.  Question was whether SCT had jurisdiction over federal constitutional claim.

(1) Presume federal jurisdiction absent clear statement of IASG = “When a state court decision fairly appears to rest primarily on federal law or to be interwoven with federal law, and when the adequacy and independence of the state law ground is not clear from the face of the opinion, the Court will assume that the state court decided the case the way that it did b/c federal law required it to do so.”   
(2) Rationale = SCT explained why it was opting for what appeared to be the most intrusive of its alternatives:

(a) Cannot presume no jurisdiction and dismiss = SCT said that there is a need for uniformity in federal law, and that need goes unsatisfied when the Court fails to review an opinion that rests primarily upon federal grounds and where the independence of an alleged state ground is not apparent from the state court opinion.

(b) Cannot seek clarification from state court = Seeking clarification would cause unnecessary delay and inappropriately burdens state courts to demonstrate the presence or absence of federal court jurisdiction.  

(c) Cannot examine state law = Allowing SCT to resolve the ambiguity itself by examining state law is unsatisfactory b/c it requires the Court to interpret state laws with which it is unfamiliar and which may have not been discussed at length by the parties.

(d) Presume federal jurisdiction = SCT says this is the preferable course of action because:

(i) Avoids advisory opinions = If SCT exercised jurisdiction and remanded the case to state court, and the state court reinstates its original judgment on state law grounds, then SCT opinion is only advisory.  Presuming that the state court has relied on federal law, absent a clear statement to the contrary, avoids this danger.

(ii) Respects state court independence = Presuming federal jurisdiction also avoids the “unsatisfactory and intrusive practice of requiring state courts to clarify their decisions to the satisfaction of this Court…[S]uch an approach will provide state judges w/ a clearer opportunity to develop state jurisprudence unimpeded by federal interference, and will yet preserve the integrity of federal law.”  But isn’t this approach much more intrusive than SCT is admitting??

(3) Stevens’ dissent = Stevens wants SCT  to retreat back to the old days.  He says that SCT should not review state court decisions that enforce federal rights.  We shouldn’t be concerned with the over-enforcement of federal rights, but should be worried only when federal rights are subverted.

(a) Supporting Stevens:

(i) Normative view of SCT = SCT exists to protect federal rights.  It’s job is done once it’s done this.

(ii) Analogy to international law = We are concerned about what foreign sovereigns are doing only when they are not enforcing federal rights.  We don’t mind when foreign sovereigns overprotect their citizenry.

(iii) Encourage states to develop local norms = So long as the states adhere to the federal floor, we should allow and encourage them to articulate rights responsive to local concerns.

(iv) Efficiency = SCT has limited resources and should use them only when it’s really necessary.

(b) Opposing Stevens:

(i) Collision of rights = When rights are in collision, you can’t always tell when there’s an under- or over-enforcement of them (e.g., affirmative action, free exercise v. establishment).  SCT acts as an umpire and balances rights against one another.  Rights aren’t absolute, and overprotection of them will throw off the balance.

(ii) Uniformity = It’s important to have uniformity of federal rights, and we can’t do it if there are different rights—albeit all above the federal floor—in all fifty states.

(iii) Educative function of SCT = If states are over-enforcing rights based on a misunderstanding of federal law, then maybe SCT should tell them so.  

(4) Long is probably a bad decision = Putting aside the fact that SCT completely went against a long history of presuming the absence of federal jurisdiction, there are some other problems with the majority rule:

(a) End-driven decision = SCT just wanted to undo some of the Warren Court’s overprotection of individual rights, especially where criminal s were involved.  The Court was telling the states, “We don’t like Terry anymore, and we want you to stop paying so much attention to it.”

(b) Takes issues too soon = Decision allows SCT to grab at issues too soon, before they’ve fully percolated at the state level.  

3. Independence and State Incorporation of Federal Standards 

a. General question = What happens when a state incorporates federal law into state law standards?  Can the state law ever be an independent and adequate ground for judgment if it incorporates federal standards?

b. General answer = Where a state incorporates a federal standard into a state law, there is no IASG b/c the state law ground is not independent of federal law.  

(1) Delaware v. Prouse (1979, p. 547) State supreme court reversed a conviction on the ground that illegally seized evidence had been introduced in violation of both 4th Amendment and the Delaware Constitution.  Text of Delaware Constitution tracked language of 4th amendment.  SCT upheld its jurisdiction.

(a) No independence where state and federal constitutions parallel = Delaware Constitution would be interpreted at least as broadly as federal Constitution.  B/c the meaning of the state constitution is dependent on SCT interpretation of 4th amendment, there must be SCT review.  The state constitution cannot serve as an independent ground b/c it is interwoven w/ federal law. 

(b) No independence where state constitution goes above federal floor = In this case, the state constitution was not entirely coextensive with the federal constitution.  It could not go below the federal floor, but could go higher.  SCT doesn’t seem to distinguish b/w these two cases. Long allows SCT to reach out and ratchet state constitutions down to the federal floor.

(2) Standard Oil v. Johnson (1942, p. 549) In compliance with McCulloch, CA tax on fuel exempted any motor vehicle sold to US or its instrumentalities from tax.  PX (commissioner on army base) sued for a tax refund arguing (a) that the state tax did not apply to him, and (b) that if it did, it violated the federal constitution.  State supreme court denied his claims.

(a) No independence where state law depends on construction of federal law = Scope of CA law depended on SCT’s construction of McCulloch, so jurisdiction was proper.

(b) Disposition = SCT made interesting moves.  It wanted to tell the state court that, if it had understood federal law correctly, then it wouldn’t have decided the issue the way that it did.

(i) Articulated federal standard and decided state law issue = SCT explained that, historically, PX’s operated as arms of the government.  Their fuel was exempt from taxation as long as it was used exclusively for work on military bases.  

(ii) Vacated and remanded = After deciding the legal status of PXs, SCT vacated and remanded so that the state could decide—consistent with the opinion—whether it could constitutionally tax the PX.

(iii) Avoided federal issue = In accordance with the Ashwander avoidance doctrine, SCT did NOT decide whether taxing the PX would violate the federal constitution. 

(c) Important federal interests as basis for jurisdiction = How did SCT have the power to decide the state law issue?  There was not really a federal constitutional issue at stake, b/c the claim was characterized as a state law claim.  No formal basis for appellate jurisdiction.  But there was a federal interest at stake, since the correctness of the state law decision would turn on the state court’s having a correct understanding of federal law.   BUT if we are going to rest SCT jurisdiction on the presence of a federal interest, how do we determine which ones will count?  Allowing a “federal interests” to serve as basis for jurisdiction is problematic.

4. Adequacy and Procedural Rules
a. General question = What makes a state ground for decision an adequate one?  In particular, when are state procedural rules adequate bases for avoiding SCT review?

b. General answer = SCT will not allow state procedural rules to undermine constitutional rights.  A state procedural ground for a decision is NOT adequate if (1) it violates the Constitution, (2) it is novel and the state refuses to exercise its discretion where appropriate, or (3) it is inconsistently applied.  

(1) Early cases = In the early 1900s, SCT gave strong deference to the states and recognized state procedural rules as valid bars to SCT jurisdiction.

(a) Herndon v. Georgia (1935, p. 578) Black organizer for the communist party was convicted of attempt to incite violence.  On appeal,  argued that there was insufficient evidence to convict him.  While appeal pending, Supreme Court of Georgia decided case that construed statute in question as not requiring proof of immediacy of violence.  SC of GA thus affirmed his conviction under statute.   challenged construction of statute as violation of his 1st Amendment rights on motion for rehearing.  SC of GA denied motion, holding that objection was untimely.  He should have anticipated the construction of the statute of which he complained and challenged it on his initial appeal in state court.

(i) Untimeliness of objection sufficient bar to SCT review = SCT agreed w/ SC of GA and held that  defaulted by not challenging the statute until his motion for rehearing.  

(ii)   Cardozo dissent = “It is novel doctrine that a  must place a statement on the record that if some other court at some other time shall read the statute differently, there will be a denial of liberties that at the moment of protest are unchallenged and intact.”

(b) Williams v. Georgia (1955, p. 588) Black  was convicted of inter-racial murder by all-white jury.  Decision handed down after ’s conviction but a month b/f his lawyer filed an amended motion for new trial, SCT held system of jury selection unconstitutional.  ’s counsel first raised jury discrimination claim 6 months later in an unusual new trial motion filed after ’s conviction was affirmed.  GA held motion untimely under state law, which required a challenge to jury pool before trial.

(i) Untimeliness of objection does not bar SCT review = SCT granted review, despite the untimeliness of the motion under state law.  Made sort of a Standard Oil move.  SCT acknowledged validity of state rule, but also noted that state courts had discretion to hear unusual motions in extraordinary circumstances.  So SCT vacated and remanded case back to state court for reconsideration.  GA court upheld the conviction anyway.

(ii) Turning point = After Williams, SCT takes a turn in its review of state procedural bars to its jurisdiction.  The Southern states were making up rules as the cases came before them in order to deny civil rights claims.  EP arguments were hard to make b/c the rules prejudiced both blacks and the whites who sympathized with them.  

(2) Later cases = A number of new rules began to emerge to address the problem:

(a) Due Process
(i) Brinkerhoff-Faris Trust & Savings Co. v. Hill (1930, p. 577) EP challenge to state tax was denied by state appellate court b/c taxpayer had failed first to seek administrative relief (which was no longer available)—even though earlier state decisions had held that the state administrative body lacked the power to award relief. 

Procedural rule that violates DP cannot serve as adequate state ground = SCT held that this action by the state denied due process.  Judgment was reversed and remanded so that state court could consider EP claim on merits.

(ii) Reece v. Georgia (1955, p. 578)  Black  was arrested for raping a white woman.  Three days later he was indicted by a grand jury.  His lawyers were appointed the day after indictment, and six days later challenged the exclusion of blacks from the grand jury.  GA law required that such challenges be made prior to indictment.  

Strict time-limits may violate DP = SCT held that the application of the state procedural rule to ’s case violated DP.   had no opportunity to challenge the grand jury selection prior to indictment, b/c he didn’t have an attorney until after he was indicted

(b) Novel Rules
NAACP v. Alabama (1958, p. 580) NAACP had been held in contempt for failing to produce its membership lists, as required by a trial court order that the NAACP argued was unconstitutional.  NAACP petitioned SC of AL for certiorari to review the contempt judgment.  AL court refused to consider constitutional issues, holding that NAACP should have sought appellate review prior to the contempt adjudication by filing a petition for mandamus to quash the discovery order.  

(i) Novel procedural rule cannot serve as adequate state ground = SCT first noted that it found no evidence that mandamus was exclusive remedy for reviewing contempt order.  But Court stated that, if that was the rule, it was a new one, and NAACP “could not fairly be deemed to have been apprised of its existence.  Novelty in procedural requirements cannot be permitted to thwart review in this Court applied for by those who, in justified reliance upon prior decisions, seek vindication in state courts of their federal constitutional rights.”

(ii)          State court must exercise discretion where appropriate = Where the state court is faced with a novel procedural rule, it must exercise its discretion in deciding whether or not to apply it to the case before it.  If the parties were understandably unaware of its existence, the state court should decline to apply the procedural rule to bar relief.

(c) Inconsistently Applied Rules
Staub v. City of Baxley (1958, p. 571) S was convicted of violating a city ordinance which prohibited soliciting membership for an organization w/o first obtaining written permission of mayor and city council.  On appeal, S alleged that the ordinance violated her 1st and 14th amendment rights.  State procedural rule required that a person challenging an enumerated statute must specify which part of the statute she is challenging, rather than challenge the statute as a whole.  B/c S did not comply w/ rule, State court of appeals refused to hear her constitutional claims. 

(i) Rule was “arid ritual of meaningless form” = SCT noted that the sections of the statute were interdependent and worked together to prohibit what she contended was a constitutionally protected activity.  So to require her to list the sections one by one would be to “force result to an arid ritual of meaningless form.”

(ii)           Inconsistently applied rule cannot serve as adequate state ground = SCT next noted that the rule was arbitrarily applied.  Prior decisions indicated that a general attack on a statute was sufficient if every part of the statute was alleged to be invalid.

(d) Unacceptably Burdensome Rules

Davis v. Wechsler (1923, p. 581) Federal official defending a state court action entered a general denial and also pleaded a special federal jurisdictional objection.  The officer’s successor, substituting as , entered an appearance and adopted the previous pleadings.  But the state court ruled that the appearance coming just b/f the adoption of the pleadings, was a general one and waived the jurisdictional objection.  

(i) Rule that unacceptably burdens federal rights cannot serve as adequate state ground = SCT found that the state ground was unduly burdensome and therefore inadequate.  “Whatever springs the state may set for those who are endeavoring to assert rights that the state confers, the assertion of federal rights, when plainly and reasonably made, is not to be defeated in the name of local practice.”

(ii) 
Remaining problem is what rule SCT should apply = If the state rule is not unconstitutional, but is not IASG b/c it impermissibly interferes w/ a federal right, then can the state continue to apply the state rule?  Possibilities:

· State does what it wants and continues applying its old rule, and SCT continues to review its decisions in vain.

· SCT directs state to come up w/ a new rule that comports w/ federal standards.

· SCT creates a federal common law rule (disregarding Erie) that the state must follow on remand.  Meltzer says this is the right way to go (See p. 583).

C. Procedural Requirements for SCT Review

1. Cardinale v. Louisiana (1969, p. 566)  murdered woman in LA and fled.  Flagged down police car in AZ and confessed.  Police gave Miranda warnings, but he continued to talk. Confession was admitted in its entirety in LA court, in accordance with LA statute.   did not object at state court level, but challenged constitutionality of statute on appeal to SCT.  In particular,  objected to the admission of those parts of his confession which were both irrelevant and prejudicial in his trial for murder.

a. Federal question must be raised in state court in order to preserve SCT review = SCT will not decide federal constitutional issues raised here for the first time on review of state court decisions.  There is no jurisdiction unless a federal question was raised and decided in the state court below.

b. Rationale = There are 2 primary reasons for the rule:

(1) Inadequate record = Questions not raised below are most likely those on which the record is inadequate, since it wasn’t compiled w/ those questions in mind.

(2) Federalism concern = It is important that state courts be given the first opportunity to consider the applicability of state statutes in light of constitutional challenges, since the statutes may be construed in a way which saves their constitutionality.

2. Yee v. City of Escondido (1992, p. 568) In state court, litigant claimed that rent control ordinance was physical taking under 5th amendment.  On appeal, litigant wanted to make a substantive due process challenge to the ordinance and to argue that it constituted a regulatory taking.  

Different arguments can be presented as long as federal claim raised = SCT held that, if a federal claim has been raised properly in state court, a party can raise b/f SCT any argument in support of that claim, even if the argument was not raised in state courts.  In this case, the litigant could make the regulatory taking argument, since it was another variation of the 5th amendment claim, but not the substantive due process challenge, which was entirely different.

3. Batson v. Kentucky (1986) Litigants wanted to challenge the use of race-based peremptory challenges during jury selection.  They challenged race-based peremptory challenges on 6th amendment grounds, arguing that the challenges deprived litigants of a right to an impartial jury.  They did not make an EP challenge, b/c of the restrictions imposed by Swain v. AL.  But SCT decided the case on EP grounds.  Hard to reconcile w/ Cardinale and Escondido.  How can EP only be a variation on 6th amendment claim?  It’s not, but SCT was serving a signaling function.  It was letting litigants know that it didn’t want to stagnate the growth of EP doctrine under Swain, but wanted to develop it.

D. Final Judgments and the Highest State Court

1. General question = § 1257 says that there must be a final judgment from the state’s highest court b/f SCT review can be sought.  Question is whether the finality requirement of § 1257 means finality as to the entire case, or just as to the federal issue.

2. General answer = Final judgment rule precludes review where anything further remains to be decided by the state court, even if the federal question has been decided.  

a. Supporting final judgment rule 

(1) Ashwander doctrine = We want to avoid unnecessary constitutional decisions.  If the federal claim might disappear after resolution of the state law questions, let it.

(2) Comity concerns = We don’t want to interfere w/ state court proceedings while they are still going on.  We want to minimize friction b/w federal and state courts.

(3) Preserve quality of lawmaking = If we give federal courts a license to decide issues that wouldn’t otherwise reach it, then the quality of lawmaking will decline.

b. Supporting interlocutory review = 

(1) Avoid unnecessary delay = Imagine a class action which will give rise to a class certification challenge.  We don’t want to make the litigants put on an entire case only later to find out that the class wasn’t certifiable.
(2) Avoid unnecessary harm = Some delays are intrinsically damaging (e.g., prior restraint in free speech cases), so we can’t just ignore them.
3. Exceptions = There are 4 circumstances in which SCT will treat decision on the federal issue as a final judgment:

a. Preordained outcome = Cases in which there are further proceedings to occur in the state court, but the federal issue is conclusive or the outcome of further proceedings is preordained.  B/c the case has concluded for all practical purposes, the judgment of the state court of the federal issue is deemed final.

(1) Requirements = So in order for a case to fall into this exception, you have to show:

· Decision on the federal issue is dispositive.

· Decision on the state law claim is preordained ( there is no factual dispute or defense to the state issue.

(2) Mills v. Alabama (1966, p. 629) State trial court dismissed a criminal complaint on federal constitutional grounds.  State SC reversed and remanded for new trial.  SCT took jurisdiction.   had no defense other than his federal claim and could not prevail at trial on the facts or any nonfederal ground.  To dismiss the appeal would just be a waste of time and judicial resources.

b. Survival of federal issue = Cases in which the federal issue, finally decided by the highest state court, will survive and require review regardless of the outcome of future state court proceedings.

Radio Station WOW, Inc. v. Johnson (1963, p. 629) Nebraska SC directed the transfer of the properties of a federally licensed radio station and ordered an accounting, rejecting the claim that the transfer order would interfere w/ the federal issue.  SCT took review since nothing could happen in the course of the accounting, short of settlement of the case, that would foreclose the federal question.

c. Now or never = Cases where the federal claim has been finally decided w/ further proceedings on the merits in state court to come, but where later review of the federal issue cannot be had, whatever the ultimate outcome of the case.  

(1) Requirements = To show that later review of the federal issue will be impossible,  you have to show:

· If the party seeking interim review prevails on the merits, the federal issue will be mooted.

· If the party seeking interim review loses on the merits, the state law issue will bar review (IASG).

(2) Conflicts with IASG = This exception is hard to reconcile with the IASG doctrine.  Why shouldn’t the state law ground trump review of the federal issue?

(3) California v. Stewart (1966, p. 630) Most criminal cases fit into this exception and the government is granted interlocutory review.  State court reversed conviction on federal constitutional grounds, and remanded for a new trial.  SCT granted state’s petition for review.  If state won on remand, the federal issue would be mooted.  But acquittal of  at the new trial would preclude an appeal by the state.

(4) North Dakota State Bd. of Pharmacy v. Snyder’s Drug Stores (1973, p. 630) Applicant sought permit for pharmacy under statute, and permit was denied b/c applicant did not meet all of necessary requirements.  State SC held the licensing statute violated the federal constitution, and remanded the applicant’s case to the Board for further consideration, freed from the restraints of the statute.  SCT granted the Board review.  If the Board denied the application on state law grounds, IASG would preclude review.  If the applicant satisfied the state law requirements, the federal issue would be mooted.  

d. Erosion of federal policy = Cases where the federal issue has been finally decided in the state courts w/ further proceedings pending, where the party seeking review might prevail on the merits on state law grounds (rendering review of the federal issue unnecessary), and where reversal of the state court on the federal issue will end the litigation.  If refusal of immediate review might seriously erode federal policy, SCT will review.

(1) Requirements = You have to show 4 things to fall into this exception:

· Final judgment on federal issue has been rendered by highest state court.

· Petitioner’s winning at state level would obviate need for SCT review and prevent SCT from reaching federal issue (b/c of IASG).

· Reversal of the state court on the federal issue would end the litigation.

· Refusal to grant immediate review will threaten a serious erosion of an important federal policy.

(2) Cox Broadcasting Corp. v. Cohn (1975, p. 627) Father brought action against television reporter for invasion of his right to privacy, when station broadcast his daughter’s name in reporting her rape and murder.  Father relied on state statute which made the broadcast of the identity of a rape victim a misdemeanor.   stated that statute violated his 1st amendment rights.  State trial court granted summary judgment to father.  State SC reversed, holding that state statute contained no private c/a.  Did not reach 1st amendment.  Remanded case for consideration of privacy claim under common law.  On rehearing, state SC rejected 1st amendment challenge to statute. SCT granted review.  

(a) Requirements satisfied = SCT articulates the 4th exception to the finality requirement and holds that the case falls w/in this exception.

· State SC issued final judgment on 1st amendment issue.

· If reporter won trial on common law privacy issues, IASG would bar review of 1st amendment challenge.  Unreviewed decision of state SC upholding civil action against reporter for publishing the name of a rape victim would remain in effect, despite 1st amendment.

· If SCT found the statute to be unconstitutional, litigation would end.

· Refusal to grant immediate review would have a chilling effect on others speaking on a matter of public concern.

(b) Rehnquist dissent = Rehnquist makes a number of good points, probably for the first time in his whole damn judicial career:

(i) Comity and federalism  = The finality requirement of § 1257 reflects Congress’s view that uncontrolled federal judicial interference w/ state administrative and judicial functions disrupts the smooth functioning of the federal system.  What has happened to IASG?

(ii) SCT must look to merits to determine jurisdiction = In order to determine whether SCT review will terminate the litigation, it must decide whether or not it agrees w/ the merits of the decision of the state SC.

(iii) Preference for First Amendment = Rehnquist suggests that the new finality exception seems to be driven by a desire to protect the 1st amendment, but § 1257 provides no basis for preferring 1st amendment rights to any others.

(iv) Disregards Ashwander doctrine = Creating another exception to the finality requirement ignores the principle of constitutional avoidance.

(c) Other problems with Cox exception:
(i) Potential trap = Litigants can’t tell ahead of time whether the Cox exception applies and it will be hard for them to know when they should file for appeal.  If you don’t appeal, you may have waived the right to appeal.  But if you do appeal and are denied certiorari, you may have given up the right to certiorari at the end of the case.

(ii) Hard to tell what federal interests are important enough = What values are so important that we will worry about a “serious erosion” of them?  SCT has suggested that the following interests aren’t good enough:

· Double jeopardy

· Speedy trial

E. Final Judgment Rule and District Court Decisions

1. General question = What limitations are there on a litigant’s desire for immediate appeal from a district court, rather than state supreme court, decision?

2. General answer = § 1291 sets out the final judgment rule for review of district court decisions, and appears to be linguistically broader than § 1257.  § 1291 provides that the courts of appeals shall have jurisdiction of appeals from all final decisions of the district courts.  By contrast, § 1257, provides that final judgments of the highest state courts may be reviewed by SCT.  Broader interlocutory review would make sense—federalism concerns are no longer present since we are talking about hierarchical review w/in a single system.  See Rehnquist’s dissent in Cox, p. 633.

V.  FEDERAL QUESTION JURISDICTION
F. Introduction

1. Justifications

a. Uniformity = Uniformity of federal law is best preserved by allowing federal courts to interpret federal law as an original matter, rather than leaving interpretation to the 50 states.  BUT the result is often differing interpretations in the 94 districts.

b. Parity = Federal courts are better equipped to interpret federal law than the states are.

c. Protect appellate jurisdiction = If we do not preserve federal question jurisdiction, then the appellate review of many federal questions embedded in state law causes of action will be barred by IASG.  We need a broad enough reading of Article III to protect appellate jurisdiction, but reading that is narrow enough to respect federalism.  

2. General questions 

a. Can we equate the scope of original jurisdiction with the scope of appellate jurisdiction?  Despite the language of Article III, we reject a reading of Article III that equates original and appellate jurisdiction.

b. Can we equate the “arising under” jurisdiction of Article III with the “arising under” jurisdiction of § 1331? Despite the identical language, we interpret the Article III “arising under” jurisdiction as much broader than the federal question jurisdiction granted by § 1331.

G. Scope of the Constitutional Grant of Federal Question Jurisdiction

1. Article III § 2 = “ The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the US, and treaties made under their authority…”

2. Osborne v. Bank of United States (1824, p. 883) States were pissed about the existence of federal banks.  Despite McCulloch, OH set up a prohibitive tax on Bank.  Bank obtained injunction in federal court. Osborne ignores it, comes in and take the money himself.  Bank seeks another injunction.  OH raises two constitutional questions: whether the Congressional charter establishing bank conferred jurisdiction on the federal courts and, if so, whether the jurisdictional grant was constitutional.  If SCT answered either question in negative, Bank would be relegated to state court and would have no chance of winning.  

a. Act of incorporation conferred federal jurisdiction = Bank’s charter granted Bank the right to sue and be sued in every circuit court of the US.  Grant of jurisdiction is plain.  SCT rejects another very realistic interpretation of the “sue and be sued” clause, namely that the clause gave the Bank the power to sue IF there are federal questions and IF federal courts have jurisdiction.

b. Grant of federal jurisdiction was constitutional = SCT cites the arising under language of Article III in support of its decision that the grant of jurisdiction was constitutional.  There was no § 1331 jurisdiction at the time.  Congressional act created the Bank.  B/c Bank is a creature of US law, questions involving it arise under laws of US.  

c. Ingredient test of jurisdiction = OH argued to SCT that case arose under general contract laws of state as well.  SCT said that this didn’t matter.  When a  federal question forms an ingredient of the original cause, federal courts have jurisdiction even though other questions of fact and law may be involved.

Bank of United States v. Planter’s Bank of Georgia (1824, p. 899) Bank sued to collect interest on payments made by states with state bonds.  So basis for suit is state K issue.  Case is harder one than Osborne, since there is no McCulloch question, no question of Bank’s capacity to sue or enter into K. SCT said that there was jurisdiction under the ingredient test.

(1) Parties do not have to raise federal question = If there is a federal question that could potentially be raised by the parties, that is sufficient to confer original jurisdiction on the courts.  It does not matter that a federal question has not been raised by the parties.  Here, the Bank’s capacity to sue MIGHT be at issue, so jurisdiction was OK.

(2) Parties do not have to contest federal question = So long as a federal question exists in the background, it doesn't matter that it’s uncontested by the parties.  Here, the parties had stipulated to the Bank’s right to enter into the contract.  SCT said that this didn’t matter.

d. Johnson dissenting

(1) Ingredient test too broad = Johnson argued that “arising under” jurisdiction should not be so broadly construed.  Federal question jurisdiction could almost always exist, given that the ingredient test requires only the possibility that a federal question will be raised.  Test creates huge friction w/ state sovereignty.

(2) Allow removal once federal question is actually raised = Johnson argued that the better solution would be to require that the federal question actually be raised, and then allow for removal to federal court.  

3. Textile Workers Union v. Lincoln Mills (1957, p. 891) Labor union sought to compel arbitration action under collective bargaining agreement.  Taft-Hartley Act § 301 conferred jurisdiction on federal courts over suits for violation of labor-management contracts in industries affecting commerce. 

a. Majority = SCT interpreted the act as not only conferring subject matter jurisdiction, but as permitting SCT to apply federal common law when resolving the dispute.  SCT held that the case “arose under” federal common law.

b. Concurrence = The federal interest at stake supports the exercise of “ protective jurisdiction” but state law should govern the dispute.

c. Dissent = Frankfurter dissented, rejecting the ingredient test and arguing for a limit on the “protective jurisdiction” exercised in this case.  He described the different theories that were used to support the exercise of jurisdiction over § 301 claims, and explained why they should be rejected. 

(1) Ingredient theory = Under Osborne, Congress may confer federal question jurisdiction where “there exists in the background some federal proposition that might be challenged, despite the remoteness of the likelihood of actual presentation of such federal question.”  

Reject b/c supports issue-based jurisdiction = This theory of jurisdiction should be rejected, b/c the effect is to give the parties a federal forum whenever “important federal issues” are at stake.

(2) Wechsler’s protective jurisdiction = In any case for which Congress has the constitutional power to prescribe federal rules of decision and thus confer true federal question jurisdiction, it may, w/o so doing, enact a jurisdictional statute, which will provide a federal forum for the application of state law.  B/c Congress could have legislated substantively (under Article I) and thereby could give rise to litigation under a statute of the US, it can provide a federal forum for state-created rights (under Article III) although it chose not to adopt state law as federal law or to originate federal rights.

(a) Greater power does not include the lesser = There is nothing in the Constitution that suggests that Congress’ power under Article I can be transformed into a grant of Article III power where the technical restrictions of Article III have not been met.

(b) Reject b/c no federal statute or regulatory scheme = Under protective jurisdiction, every contract or tort affecting commerce might be a potential c/a in federal court even though only state law was involved in the decision of the case.  A federal question doesn’t even have to be in sight—there is no federal statute, no federal regulatory scheme, no anything.

(c) Presupposes the inadequacy of state courts = The theory  thus presupposes the inadequacy of state courts in determining state law.  We accept this supposition ONLY in diversity cases, where we want to ensure impartiality to an out-of-state litigant.

(3) Mishkin’s protective jurisdiction = Where Congress has an articulated and active federal policy regulating a field, then Article III permits the conferring of jurisdiction on the federal courts over all cases in the area, including those substantively governed by state law. The protection is being offered not to the litigants, but to a congressional legislative program.  

(a) Federal regulatory scheme required = This view is only slightly better than Wechsler’s, as it does require that a federal regulatory scheme be in place to give rise to Article III jurisdiction. 

(b) Reject b/c state law governs dispute = Although Mishkin’s theory requires the existence of a federal regulatory scheme,  it still allows for federal jurisdiction where the law governing the case is state law.   So the theory is no good.

(4) Frankfurter’s theory = In rejecting the ingredient theory and all versions of protective jurisdiction, Frankfurter doesn’t make his own view of federal question jurisdiction very clear.  It seems that he is not disagreeing that the scope of Article III power is coterminous with Article I power, but simply disagreeing about which power has to be exercised first.  Frankfurter seems to be saying that a court cannot exercise Article III jurisdiction until Congress has exercised its Article I jurisdiction.  This leaves you with “arising under” jurisdiction in 2 circumstances:

(a) Federal statute = Where Congress has enacted a federal statute, all claims arising under it belong in Article III courts.

(b) Federal regulatory scheme + federal common law = It may be sufficient that Congress has a regulatory scheme in place, but there will be no Article III jurisdiction unless that scheme is enforced through federal common law principles.  If state law governs a dispute involving the federal scheme, there should be no Article III jurisdiction.

4. Verlinden v. Central Bank of Nigeria (1983, p. 903) Suit by Dutch corporation against instrumentality of Nigerian government for breach of contract, allegedly having effects in US.  Foreign Sovereign Immunities Act (FSIA) abrogated foreign immunity in suits by foreign s against foreign states.  CTA held FSIA unconstitutional insofar as it permitted federal courts to entertain such actions when substantive claim itself was not federal.  SCT reversed.

a. Reaffirming Osborn ingredient test = SCT held that Osborne was the controlling decision, reflecting a broad conception of  “arising under” jurisdiction according to which Congress may confer on federal courts jurisdiction over any case or controversy that might call for the application of federal law.  Here, federal claim was not merely speculative.  Case arose under FSIA.

b. Article III jurisdiction broader than § 1331 jurisdiction = SCT rejected argument that § 1331 limited application of FSIA.  Article III jurisdiction is broader than § 1331 jurisdiction.  Pursuant to its Article I powers, Congress enacted FSIA.  It deliberately sought to channel cases against foreign sovereigns away from states and into federal courts.  Resulting jurisdictional grant is w/in the bounds of Article III, since every action against a foreign sovereign necessarily involves application of FSIA.

H. Scope of Statutory Grant of Federal Question Jurisdiction

1. 28 USC § 1331 = “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the US…”  Despite the fact that the language tracks Article III, it has been given a much narrower interpretation.

2. The Well-Pleaded Complaint Rule
Louisville & Nashville R. Co. v. Mottley (1908, p. 907) Husband and wife brought suit for specific performance of K against RR.  K provided that they would release RR from all claims arising from accident in return for free passes on RR.  Congress passes law forbidding the giving of free passes.  RR refused to perform on K.   s alleged that act did not apply retroactively to their K and that, if it did, it constituted a taking of property under the 5th amendment.

a. Federal question must appear on face of complaint = SCT held that, in order for a suit to arise under the Constitution and laws of the US, the  must show on his well-pleaded complaint that his c/a is based upon the Constitution or those laws.  It is not enough that , as here, alleges some anticipated defense to his c/a and asserts that the defense is invalidated by the Constitution.

b. Against the rule
(1) Rule not consistent with text of § 1331 = The language of the statute tracks the language of Article III. Wouldn’t this mean that Congress intended to grant federal courts the full scope of arising under jurisdiction?  Indeed, the legislative history indicates that § 1331 jurisdiction was meant to be coterminous with Article III.

(2) Does not serve traditional goals of federal jurisdiction = The rule does not advance the goals of federal jurisdiction—uniformity, supremacy, and sympathy—b/c it refuses federal jurisdiction based upon federal defenses.  How a state defines its c/a is dispositive of whether or not there is jurisdiction, and this ignores how important the federal defense may be.

c. Supporting the rule
(1) Timing = Allows court to resolve the jurisdictional issue as early as possible in the litigation.  BUT what’s the big deal about waiting for the answer?   has 30 days to remove anyway.

(2) Indicates likelihood that federal question will be reached = Another rationale for the rule is that it supports jurisdiction only in those cases where the federal issue is likely to be litigated.  BUT is that really true?  Sometimes the federal defense will necessarily be raised b/c it’s what’s dispositive.

(3) Federal claims are the most important federal questions = STUPID.  States don’t always allocate important issues to  and unimportant ones to No one thinks about it this way.

(4) Administrability = The rule avoids making the court make predictions about what claims will be raised and what claims won’t.  BUT the rule is not as easy to administer as everyone thinks.  SCT basically has to resolve m/d when making the jurisdictional inquiry. 
d. Alternative of removal = As an alternative to the Mottley rule, allow  to remove once he’s raised a valid federal defense.  BUT Posner says that it’s too easy to allege a federal defense and cause delay, and we don’t want to have to rely on Rule 11 sanctions to deal with the problem.  Just stick w/ Mottley.

3. Declaratory Judgments
a. General question = If a party seeks an answer to a federal question under a federal or state declaratory judgment act, is there federal question jurisdiction?

b. General answer = No.  In a declaratory judgment suit,  § 1331 jurisdiction is available only if, in the underlying coercive action, the federal issue would appear on the face of the well-pleaded complaint.

c. Federal declaratory judgments 
Skelly Oil v. Phillips Petroleum Co. (1950, p. 940) Skelly and Phillips had contract for sale of gas.  K entitled Skelly to terminate K at any time by Dec. 1, 1946, if FPC had not yet issue a certain certificate to the 3d party to whom Phillips intended to sell the gas.  FPC informed 3d party on Nov. 30 that it would issue certificate, but did not do so until Dec. 2.  By this time, Skelly had already notified Phillips of decision to terminate K.  Phillips brought declaratory judgment under federal Declaratory Judgment Act § 2201 seeking declaration that K was still in effect.  SCT said no jurisdiction.

(1) Federal declaratory judgment act only procedural = SCT held that § 2201 was only procedural—it doesn’t create jurisdiction.

(2) No FQJ unless federal Q otherwise would appear on well-pleaded complaint = In a declaratory judgment action, there is no jurisdiction under § 1331 unless, in a traditional coercive action, a federal question would appear on the face of the well-pleaded complaint.  If, but for the declaratory judgment action, the federal issue would arise by way of defense, there is no jurisdiction under Mottley.

(3) Applied to facts = In this case, the underlying coercive action would have been under state law.  Phillips would have sued Skelly for breach of K, and the validity of the federal certificate would have come up by way of defense.

d. State declaratory judgments
Franchise Tax Board v. Construction Laborers Vacation Trust (1983, p. 937)  is state tax collector.  is CVLT, a union trust fund established to provide paid vacations to construction workers.  sued  in state court for failure to pay taxes, and sought declaratory judgment that ERISA did not preempt state tax laws.  removed to federal court.  Ultimate question was whether ERISA supplemented state tax laws or replaced them.  SCT applies Skelly Oil to state declaratory judgments and says no jurisdiction. 

(1) Possible coercive actions:

· FTB sues CVLT for failure to pay taxes ( no jurisdiction, no federal Q on face of complaint.

· CVLT seeks to enjoin FTB from collecting taxes ( jurisdiction, ERISA preempts state law.

· CVLT sues ERISA for refund action ( jurisdiction, ERISA preempts state law.

(2) Federal question must appear on ’s well-pleaded complaint = SCT says DCT had no jurisdiction under § 1331, so removal improper.  Despite the fact that the federal issue would appear on the face of the complaint in actions brought by CVLT, SCT says that only the ’s coercive action is relevant.  So no jurisdiction here.
(a)   Too narrow a reading of Skelly Oil = On p. 942, Brennan acknowledges: “Federal courts have regularly taken original jurisdiction over declaratory judgment suits in which, if the declaratory judgment  brought a coercive action to enforce its rights, that suit would present a federal question.”   And FN 19 seems to leave open the possibility of federal jurisdiction over declaratory judgments in which  would have coercive action under § 1331.  Who knows what the hell he was doing.

(b)   Promotes race to courthouse = By looking only to ’s coercive action, the existence of § 1331 jurisdiction may end up just being a race to the courthouse.  If  gets there first,  is denied a federal forum when he is entitled to one and could have brought any number of lawsuits under § 1331.

(c) But consistent with Mottley = For whatever it’s worth, the narrower reading of Skelly Oil is consistent with the well-pleaded complaint rule.  BUT it creates all sorts of confusion and undermines the efficiency goal of Mottley.

(3) Look at nature of the right being enforced = SCT seemed to really base its decision on special limitations of ERISA.  ERISA creates rights on behalf of the taxpayer, not the state.  SCT did not want to permit states to bootstrap federal jurisdiction through declaratory judgment statutes.  Unfortunately, all the concern for the poor taxpayer ended up working against him.
4. The Incorporation Problem

a. General question = If the federal issue that appears on the face of the well-pleaded complaint is only part of a state cause of action, is there § 1331 jurisdiction under Mottley?

b. General answer = Whenever a suit is based on a state c/a that incorporates federal law, there is § 1331 jurisdiction if and only if the party asserting the claim could enforce the federal law independently through a private cause of action (Merrell Dow).

c. American Well Works Co. v. Layne and Bowler Co. (1916, p. 913)  brings action under state trade libel law.   removed to federal court, claiming that ’s pump was a copy of ’s pump and thus violated patent laws. 

A suit arises under the law that creates the cause of action = Holmes said no jurisdiction.  Action arose under state libel law, so no § 1331 jurisdiction.  The test is whether the law that creates the c/a on the face of the complaint is state or federal.  Where c/a is state claim, no § 1331 jurisdiction. 

d. Smith v. Kansas City Title & Trust (1921, p. 928)  shareholders sue corporation for breach of fiduciary duty by making investments in certain federal bonds, which they claimed were issued unconstitutionally. 

(1) Jurisdiction where right to relief depends on construction or application of federal law = Despite American Well Works, SCT didn’t look at source of the law creating c/a.  Court held that there was jurisdiction b/c “the controversy concerns the constitutional validity of an act of Congress, which is drawn directly into question.”

(2) Holmes dissenting = Holmes was pissed that no one paid attention to his last opinion, and dissented.  Suit arose under state law.

e. Moore v. Chesapeake & Ohio R. Co. (1934, p. 930)  sued under state FELA that was basically a copy of the federal statute.   claimed that  was contributorily negligent.   ultimately would reply that contributory negligence was irrelevant—state FELA allowed  to recover despite contributory negligence where employer violated safety rules.  Pleading rules required that  plead the safety violation on his complaint.  Thus ’s complaint contained allegation that  violated federal Safety Appliance Act.  But SCT said no jurisdiction.

(1) Inconsistent with Smith = Employee’s right to relief turned on the construction of the federal Safety Appliance Act.  Whether or not there was a violation of federal law would determine whether his contributory negligence would prevent his recovery. Casebook editors say that the federal issue was really a reply to a defense.  But  had to plead the federal violation on the face of his complaint, and he did.

(2) Nature of right important = The apparent inconsistency of Smith and Moore is another of example of how the nature of the right being enforced is an important consideration in determining whether there is jurisdiction.  In Smith, the constitutionality of an entire federal scheme was at stake.  By contrast, Moore involved only a federal defense to a state tort claim.  To determine how important the right is, ask whether a federal scheme will be affected by either the recognition or denial of the federal right.  If adjudication of right will have only intra-state effects, no jurisdiction.

(3) Footnote 12 = Stevens tries to reconcile Smith and Moore in FN 12 of Merrell Dow.  He says that they are not irreconcilable when you look at the strength of the federal interests at stake.   He supports a balancing of the federal interests.  

f. Merrell Dow Pharmaceuticals Inc. v. Thompson (1986, p. 915)  action for birth defects caused by use of Bendectin in pregnancy.  Action based on state tort law, under which drug company’s violation of FDCA created presumption of negligence.  drug company removes to federal court to take advantage of forum non conveniens and dismissal.  SCT says no § 1331 jurisdiction.

(1) Federal private right of action required = Whenever a suit is based on a state c/a that incorporates federal law, there is § 1331 jurisdiction if and only if the party asserting the claim could enforce the federal law independently through a private cause of action.   

(2) Footnote 12—Steven’s balancing test = Stevens advocates a balancing test in FN 12.   He appears to agree w/ commentators who suggest that the Court’s § 1331 decisions can best be understood as an evaluation of the nature of the federal interest at stake.  Where the federal interest is really important, grant jurisdiction.  Lower courts generally take this approach.

(a) Ask two questions = The basic question is whether the under- or over-enforcement of the state scheme will undermine federal interests.  Break this down into 2 questions:

(i) Is the state relying on federal standards in a way that implicates federal interests?

· Are there adverse consequences in other states?

· Is there spill-over for the federal system?  If so, there should be original jurisdiction.

(ii) Or is the state using federal law for administrability purposes and in a way that has only intrastate implications?

· If  so, appellate review is sufficient to protect federal interests.
· Example = FRCP.
(b) Problems with balancing test

(i) Completely inconsistent with holding = A balancing test is entirely inconsistent with the majority’s holding that there will be no federal jurisdiction where the statute upon which a party relies contains no private right of action.  This is UNLESS we say that an indication of the importance of the federal interest is whether Congress has created a private right of action for it.

(ii) Completely inconsistent with Mottley = A balancing test is also directly contrary to Mottley, which was justified by its easy, bright-line applicability.  Now look what we’ve done to it.  Mottley sucks.

(3) Applying the various tests = Did the majority decide Merrell Dow correctly?  Putting the private right of action test aside, look at whether there would have been jurisdiction under other tests.

(a) American Well Works = C/a arose under state law, so no jurisdiction.

(b) Smith = Right to relief depends upon construction of FDCA, so jurisdiction.

(c) Moore = Right at stake does not implicate federal scheme (only intra-state effects), so no jurisdiction.

(d) Steven’s balancing test = The misapplication of the federal standard may have inter-state effects.  For example, a company with national distribution of a drug product will not be able to predict its liability if federal drug standards are being interpreted differently in 50 states.  So grant jurisdiction.

5. Federal Question Removal
a. 28 USC § 1441 = “Except as otherwise expressly provided by Congress, any civil action brought in a state court of which the district courts of the US have original jurisdiction, may be removed by .”

b. General question = DCT has original jurisdiction only if federal Q appears on face of ’s well-pleaded complaint.  What happens when  claims that federal law preempts the state claim (as in Franchise Tax)?  Shouldn’t we allow for removal?

c. General answer = If a federal c/a completely preempts state c/a, then any complaint that comes w/in the scope of the federal c/a necessarily arises under federal law.

d. Avco Corp. v. Aero Lodge (1968, p. 949)  sues in state court under state K law, alleging that  has violated collective bargaining agreement.   removes to federal court under § 301 of Taft-Hartley Act, which he claims preempts state claim.   wants to go back to state court b/c injunction remedy that he was seeking was not available under § 301.  SCT held that DCT had jurisdiction.

(1)  cannot avoid federal jurisdiction with “artful pleading” = Relying on Franchise Tax, SCT held that a claim of federal preemption is usually a defense to a state coercive action, and thus typically does not serve as a basis for removal.  But if ’s claim, cast as a state law claim, is really a federal claim, removal will be permitted on the ground that  should not be able to negate ’s right to removal by artful pleading.  Here, state claim was actually a federal claim b/c, under § 301, all claims affecting collective bargaining must be decided by federal common law.  

(2) Rationale
· Federal interest in uniformity in supremacy is paramount where federal law is supposed to preempt state law.

· Preemption is evidence of Congress’ intention to take over the field.

· If federal law does in fact preempt state law, then there is no state action that can be brought.

(3) Reconciling Mottley = ’s choice of state c/a was a mistake, so the well-pleaded complaint rule can’t apply in its usual form.

(4) Reconciling Franchise Tax = Recall that, in Franchise Tax,  claimed federal preemption under ERISA, but SCT said no jurisdiction b/c federal issue would not appear on fact of ’s well-pleaded complaint.  Different from Avco, b/c ERISA applies only to specific parties and does not entirely preempt state law according to the plain language of the statute.  See also Met Life, p. 950.

I. Section Summary

How to approach an federal question problem:

1. Apply Osborne ingredient test = Is there “arising under” jurisdiction w/in the meaning of Article III?  

· Does a federal issue form the ingredient of the cause of action?

· Is there a federal question that potentially could be raised by the parties?

2. Note literal reading of § 1331 = If there is “arising under” jurisdiction under Osborne, it would seem that there should be “arising under” jurisdiction under § 1331.  Note that the language of § 1331 tracks the language of Article III, but that cases starting with Mottley tell us the two aren’t the same.

3. Apply Mottley’s “well-pleaded complaint” rule = Does the federal question appear on the face of ’s well-pleaded complaint?  If the federal issue comes up only by way of defense, there is no jurisdiction. 

4. Apply Merrell Dow to hybrid causes of action = Does the complaint present a state cause of action that incorporates a federal standard? 

a. Private right of action = Under a strict reading of Merrell Dow, there is jurisdiction only if the federal right contained in the cause of action would be enforceable by a private right of action contained in the federal statute.

b. Nature of the right = BUT lower courts pay attention to the strength of  the federal interest at stake.  SO:

· If the federal statute creates a private cause of action, then there is prima facie evidence of the strength of the federal interest.  Grant jurisdiction.
· If there is no private cause of action, still examine the strength of the federal interest, but balance the federal interest against other interests.
c. Stevens’ balancing test = In other words, apply Stevens’ balancing test from FN 12.  Basic question is whether the under- or over-enforcement of the state scheme will undermine federal interests.  

· Is the state relying on federal standards in a way that implicates federal interests?  That is, does the state scheme have only intra-state effects (Moore), or are there inter-state consequences (Smith)?

· If the state scheme has inter-state effects, there should be original jurisdiction.  But if the state is using federal law for administrability purposes and in a way that only has intra-state implications, then there should be no original jurisdiction.  Appellate review will be sufficient to protect the federal interest.

5. Apply Franchise Tax to declaratory judgments = Is the complaint filed pursuant to a state or federal declaratory judgment act?  If so, then there is jurisdiction only if, in the underlying coercive action, the federal issue would appear on the face of the ’s well-pleaded complaint.

· Note that Franchise Tax adopts a narrow reading of Skelly Oil, and says that we only look to the coercive action of the party seeking the declaratory judgment to see whether a federal question exists.

· Under a broad reading of Skelly Oil, there should be jurisdiction over the declaratory judgment action if coercive action of either  or  would present a federal question.

6. Apply Avco to preemption removals = Has  removed to federal court on the basis of a claim that federal law preempts the state cause of action?  

· If so, there is typically no jurisdiction, b/c federal preemption will be a defense to the state coercive action (Franchise Tax).

· But, if the state claim is really a federal claim (given that federal law preempts the field), then there is jurisdiction.   will not be allowed to take away ’s right to a federal forum through artful pleading.

VI.   THE LAWMAKING FUNCTION OF FEDERAL COURTS
A. The Erie Problem

1. General Rule = There is no federal common law.  Federal courts are to apply state law (including state common law) to state claims.

2. Defining federal common law
a. Broad definition = “Any rule of federal law that is created by the federal court when the substance of that rule is not clearly suggested by federal enactments, whether statutory or constitutional.” (Bivens).

b. Narrow definition = Where federal courts create rules b/c they are explicitly delegated that power by Congress.

3. Swift v. Tyson (1842, p. 676) Dispute over whether a pre-existing debt could constitute valuable consideration on a contract.  Answer was no under NY law, but yes under general commercial law.  SCT applied federal common law instead of state common law.  Rules of Decision Act provided that “the laws of the several states, except where the constitution, treaties or statutes of the US shall otherwise provide, shall be regarded as rules of decision, in trials at common law, in courts of US, in cases where they apply.”  SCT interpreted RDA to require that federal courts apply state laws enacted by Congress, but not state common law promulgated by state courts. 

4. Erie Railroad Co. v. Tompkins (1938, p. 687) T was PA citizen who was injured at night by passing train.  Brought suit against RR in SDNY, which had jurisdiction b/c RR was incorporated in NY.  RR contended that T was trespasser, and so it owed no duty of care to him under PA law.  T contended that jury should be free to find that RR owed him duty of care and that RR violated that duty under general common law.

a. There is no federal common law = Overruling Swift, SCT held that there was no such thing as federal common law.  Under RDA, the rule to be applied is the rule of the state, except in matters governed by the Constitution or acts of Congress.

b. Reasons for overruling Swift:
(1) Swift misinterpreted RDA = SCT said that court in Swift misread RDA.  It looked to the original wording of RDA and argued that the phrase “rules of decision” referred to both state legislative enactments and state common law rules.  This is a pretty weak argument—the history of RDA seemed to suggest that federal courts apply state common law only until federal common law developed to replace it.

(2) Swift reading of RDA unconstitutional = SCT said that Congress had no power under Article I to declare substantive rules of “general” common law that bind the states.  B/c Congress was w/o power, it could not confer this law-making authority on the federal courts.

NOTE: Later cases expansively interpreting Congress’ Article I power make it clear that Congress could create a national commercial law if it wanted to.  What Erie says that Congress does not have the power to do is to impose some form of NATURAL law upon the states.   This is what was unconstitutional.

(3) Swift was bad policy
· Difficult to apply.

· Created lack of uniformity b/c states refused to apply federal common law.

· Federal common law applied only in diversity suits, so discriminated in favor of non-citizens.

c. Reasons to keep Swift = It isn’t clear that Swift had it all wrong.  There are reasons that we want federal courts to articulate principles of common law.

(1) Consistent w/ separation of powers = Allowing federal courts to create common law is not inconsistent w/ SOP.

(a) Common law-making is part of what it means to be a court = Judge-made law is really unavoidable, and common law-making is part of what it means to be a court.  No one disputes the power of state courts to create common law.  B/c common law-making is a conventionally accepted feature of all courts, it is w/in federal courts’ power under Article III.

(b) Legislature represents special interests = We may want the courts to make laws, b/c legislatures are not as representative as they may seem.  The laws that legislatures pass represent the special interests of narrow groups.

(c) Judge-made law can be overruled by Congress = When a court exercises its common law-making power, Congress can always undo the rule.  So we shouldn’t be all that concerned.

(2) Protective of individual rights = Not everyone can participate in the political process.  Litigation opens up doors to outsiders whose issues might otherwise be submerged in the political process.  If courts can make laws that address the needs of these groups, then we should let them.

(3) Normatively preferable = It may be better normatively to have laws from different sources. Democracy shouldn’t be the only guiding principle.  We need to look to other principles and ideals set out in the Constitution, and the Court is best situated to address these. 

(4) Convenience and expediency = Legislators cannot anticipate every problem that needs a rule.  We have to let the courts step in to fill the gaps.

d. Erie redefined = Federal courts are not prohibited from fashioning genuine federal common law, but articulating “general” or “natural” common law principles is unconstitutional.

B. Source of Federal Common Law-making Power

1. Four possibilities = There are four possible theories regarding the source of federal courts’ law-making power:

a. Where Constitution authorizes common law-making = If you take the view that courts can make federal common law only where the Constitution says they can, then common law-making would never be permitted.  There is no explicit authorized grant of common law-making power to federal courts. 

b. Where Constitution prohibits common law-making = If you take the view that courts can engage in common-law making EXCEPT where the Constitution prohibits it, then courts could always make laws.  There is no explicit prohibition of the federal courts’ common law-making.  

c. Where Constitution speaks to subject = The most controversial position is that the Constitution needs to speak to a subject before the federal courts can assume common law-making power over that subject.  

d. Where Constitution says nothing about a subject = Most people agree that, when the Constitution says nothing about a subject, then the federal courts can step in and fill in the gaps.  We need some sort of rule.

2. Source of power is connected to scope of power = The way that you choose to define the constitutional or statutory basis of jurisdiction determines how narrow or broad the scope of that jurisdiction will be.   Assuming that federal courts have broad common law-making power, when should they use it?

C. Scope of Federal Common Law-making Power 

1. General question = When should courts create federal common law? What are the federalism and SOP limitations on common law rule-making?

2. General answer = In general, courts can fashion federal common law where (a) there are uniquely federal interests at stake, (b) where creation of federal common law is consistent w/ Congressional intent, and (c) in suits against federal officers who violate federal rights (Bivens actions)

3. Uniquely Federal Interests
a. Clearfield Trust Co. v. United States (1943, p. 749) US issued a check, check was lost, check is endorsed at JC Penny, who sends it to Clearfield Trust, CT collects from US.  After US pays on the check, it finds out that it was stolen. US sues CT to get $ back, b/c CT guaranteed all endorsements.  Question was whether US delay in notifying CT of theft and forgery precluded recovery under guarantee.  Lower court applied PA law and ruled that delay precluded US recovery.  

(1) Federal interest justifies use of federal common law = SCT held that Erie didn’t apply b/c check was issued on US paper.  Duties imposed on US and rights acquired by US as a result of check issued on US paper is to be determined by federal law, not state law.

(2) Federal courts can make common law in absence of Congressional act = Where there are strong federal interests at stake, it is for the federal courts to fashion the governing rule of law according to their own standards, absent an applicable Act of Congress to the contrary.

b. Banco Nacional de Cuba v. Sabbatino (1964, p. 806) American commodity broker contracted to purchase sugar from subsidiary of a Cuban corporation that was largely owned by US residents (Sabbatino). Cuban government took over all property of Cuban corporation.   American businesses went ahead and paid Sabbatino instead of Cuban government, leading government to sue.

(1) International interests justify use of federal common law = At outset, SCT explained that federal law would have to be formulated to resolve the matter.  “The competence and function of the Judiciary and the National Executive in ordering our relationships w/ other members of the international community must be treated exclusively as an aspect of federal law.”

(2) Act of state doctrine = SCT ultimately found for Cuban government under the “act of state doctrine,” a common law doctrine which precludes the courts of this country from inquiring into the validity of the public acts that a recognized foreign sovereign power has committed w/in its own territory.  Application of doctrine would protect the interests of the federal government, minimizing conflicts w/ foreign nations and avoiding interference w/ negotiations carried on by the executive branch.

c.  Bank of America National Trust & Savings Ass’n v. Parnell (1956, p. 772) Diversity suit where bank sued to recover funds an individual obtained by cashing bonds issued by US Home Owner’s Loan Corp. CTA applied Clearfield Trust and ruled that federal law should be created b/c federal bonds were involved.  SCT held that state law should be used to decide issue.

Miree v. DeKalb County (1977, p. 773) Victim of plane crash and survivors of deceased passengers sued, based on diversity, to recover from county that owned airport from which plane had taken off.  s claimed that county had breached K w/ FAA by maintaining large garbage dump near airport runways.  Birds were attracted to dump and drawn into plane engines, causing accident.  s urged that SCT apply federal common law to uphold federal regulatory interest in aviation safety.  SCT held that state law should apply.

(1) No unique federal interest in suit b/w private parties = In both cases, SCT found that the federal interest was not sufficiently strong b/c suit was b/w private parties.  In most suits b/w private parties, no need for application of federal law b/c rights and duties of US will be untouched.

(2) Parnell-Miree three-part test for when federal common law should apply:
(a) Presence of federal interest = Is there a need for a national, uniform rule?  Is there a federal interest at stake?

(b) State law frustrates national interest = Will the application of state law frustrate the national interest?

(c) National rule does not disrupt state scheme = Conversely, will the creation of a national rule disrupt the state scheme?  

d. Boyle v. United Technologies Corp. (1988, p. 770) Military pilot’s plane crashes.  He survives crash, but drowns b/c of improper design/operation of safety hatch.  Estate sues manufacturer of airplane for negligent design.  Could not sue US b/c of discretionary acts immunity (i.e., US had discretion to contract for cheaper, not-so-safe equipment).  Jury brings in large damage award.  CTA reverses.  SCT concludes that federal common law will apply, and affirms reversal of damage award.

(1) Scalia’s test for when federal common law should apply:

(a) Uniquely federal interest = Is there a uniquely federal interest that justifies the use of the court’s common law-making power?  The interests that will be unique enough typically have been:

· US contracts

· Civil liability of federal officers

· Military disputes

· Immigration disputes

· Copyright/ patent actions

· Admiralty

(b) Conflict between state and federal law = Is there a significant conflict b/w  an identifiable federal policy or interest and the operation of state law, such that state law should be displaced?   This is a preemption test—there will be a significant conflict only where federal law is a defense to a state c/a.

(c) Historical common law rule must exist = Is there an existing common law rule that would apply to the action?  If the common law right or immunity does not exist as part of a historical common law baseline, then the court cannot create one.  In other words, whether an applicable common law rule exists is a proxy for whether the federal interest at stake is “uniquely federal” enough. 

(2)   Applied to facts = Although the suit is b/w private parties, Scalia concludes that government Ks for military equipment will be directly affected by the outcome, so federal common law should apply.  The imposition of liability on government contractors under state law would cause contractors to either stop doing business w/ the government or to raise their prices.  So, SCT held that liability for design in military equipment could not be imposed pursuant to state law where: US approved reasonably precise specifications, equipment conformed to those specifications, and supplier warned US about dangers in use of equipment. 

4.  Effectuating Congressional Intent
Textile Workers Union v. Lincoln Mills (1957, p. 784) Employer sued union for injunction to enforce an arbitration agreement. Taft-Hartley Act § 301 grants federal courts jurisdiction to decide disputes under labor-management Ks in industries affecting interstate commerce.  But law did not enact any substantive principles for federal courts to use in deciding cases.  Issue was whether case arose under federal law since a jurisdictional authorization existed w/p any substantive federal provisions.  

Congressional intent justified creation of federal common law = SCT upheld federal jurisdiction on ground that Congress intended for federal courts to develop a body of common law principles to resolve such labor-management disputes.  Jurisdiction was appropriate b/c case arose under federal common law.

D. Implication of Private Remedies for Statutory Violations

1. General question = What happens when Congress passes a statute, but does not say how it is to be enforced?  Can the court imply a remedy in a statute that has no enforcement mechanism for individuals?

2. Two theories to implying remedies:
a. Narrow = Federal statute fixes a standard or norm.  The standard is taken as evidence of a duty enforceable w/in an existing common law framework.  In other words, there is an existing common law remedy for enforcing the norm (e.g., negligence, trespass actions).

b. Broad = Federal statute creates a norm, and the court creates a new remedial vehicle for enforcement that is not defined by common law.

3. Three different approaches
a. Effectuating statutory purpose

J. I. Case Co. v. Borak ( 1964, p. 839) Securities Exchange Act of 1934 stated that it was unlawful for a person to solicit proxies in violation of rules prescribed by SEC.  Rule 14(a) prohibits proxy statements that contain false or misleading information.  Federal courts are given exclusive jurisdiction under the statute.  Issue was whether shareholder had a private right of action for damages for violation of § 14(a).

(1) Private right of action effectuates statutory purpose = SCT recognized that act did not create a private right of action, but explained that Congress’ goal of preventing communication of false information on proxy statements could best be accomplished by allowing private actions for money damages.

(2) Private right of action OK in absence of legislative history to contrary = Borak represented the height of SCT’s willingness to imply private remedies.  SCT seemed willing to create a private right of action where it would help effectuate the purpose for a statute and if no legislative history mitigated against authorizing  such a remedy.

b. Examining congressional intent

(1) Cort v. Ash (1975, p. 830) Issue was whether a civil c/a existed under a criminal statute prohibiting corporations from making contributions in connection w/ any presidential campaign.

(a) Four-part test for whether to imply private right of action:

(i) Intended beneficiary of statute = Does the statute create a right on behalf of ?  Look to see if  is a member of a special class of beneficiaries for which the statute was intended.

(ii) Legislative history = Does the legislative history indicate that Congress envisioned that the statute would be enforced through a private right of action?

(iii) Statutory purpose = Would a court-created remedy be consistent w/ the underlying purpose of the legislative scheme?  Will a private remedy compliment the scheme or undermine it?

(iv) Federalism = Is the implication of a federal remedy inappropriate b/c the subject matter is an area of regulation traditionally of concern to the states?

(b)   Broad test = Cort was applied to allow courts to create remedies consistent w/ its common law-making powers.  Congress often created statutes w/o remedies w/ the assumption that the courts would create the remedies consistent w/ their common law power.

(c)   Applied to facts = SCT refused to create c/a under laws regulating campaign contributions by corporations.  SCT reasoned that no evidence proved that  was part of class especially benefiting from the law, that Court had no reason to believe that such actions would further the legislative scheme, and that regulation of corporations was generally left to the states.

(2) Cannon v. University of Chicago (1979, p. 830) Involved Title IX of Education Amendments of 1972, which prohibited discrimination by educational institutions on basis of sex.

(a) Majority = Using Cort’s 4-part test, SCT implied private right of action.  SCT said that it was appropriate to create a private right of action under the statute b/c , who claimed that she had been denied to medical school b/c of her gender, was part of the social class designed to benefit from the law.  SCT also found that Congress intended a broad remedial scheme, including lawsuits, and that private actions would effectuate the statute’s objective of ending discrimination.

(b) Concurrence = Rehnquist points out that there’s a difference b/w state courts exercising their common law-making power, and federal courts doing the same.  State courts are courts of general jurisdiction and they therefore have broad common law-making power.  Federal courts, on the other hand, are courts of limited jurisdiction.  They necessarily have less power.

(c) Dissent = Powell wrote a sharp dissent, and it eventually won out (see Touche below):

(i) Inconsistent with SOP = Allowing the judiciary to imply c/a is completely inconsistent w/ separation of powers.  Congress alone has the authority to create c/a, and courts should establish them only in the rarest of circumstances.

(ii) Require clear congressional intent = Powell stated that federal courts should not infer a private c/a, absent “the most compelling evidence of affirmative congressional intent.”

c. Requiring affirmative statement of congressional intent

Touche Ross & Co. v. Redington ( 1979, p. 840) Court considered whether c/a could be brought under § 17(a) of Securities Exchange Act of 1934, which imposes duty for maintenance of records as required by SEC.  SCT refused to imply c/a.

(1) Affirmative indication of legislative intent to create private remedy required = SCT stated “our task is limited solely to determining whether Congress intended to create the private right of action asserted.”  Statute did not grant private c/a and legislative history did not speak to issue.  Court said “our inquiry ends there.”

(2) Problems with this approach: 
(a) Old statutes = Many old statutes don’t have private remedies precisely b/c of the old assumption that courts would create them.  What do you do w/ these statutes?

(b) Legislature not good at creating remedies = We assume legislative superiority at creating statutory remedies.  But most commentators are skeptical of legislators’ abilities to draft good statutes.

4. Consequences of refusal to imply remedy
a. Dismissal for failure to state a claim (12b-6) = If federal court dismisses for failure to state a claim, s presumably can re-plead in state forum.

b. Dismissal for lack of subject matter jurisdiction (12b-1) = If federal court dismisses for lack of subject matter jurisdiction, s would still have state forum.

c. Dismissal on merits = If court dismisses on merits, that’s the end of the matter (res judicata).  No state remedy available.

d. Bell v. Hood (1946, p. 934) This was the case that foreshadowed Bivens.  Suit was against FBI agents, seeking damages for violations of 4th and 5th amendments.  DCT dismissed for lack of jurisdiction, on ground that suit did not arise under laws of US (b/c no private right of action in 4th and 5th amendments).  

(1)   Dismissal for lack of subject matter inappropriate = SCT reviewed jurisdictional issue, and held that DCT’s dismissal under 12b-6 was inappropriate.    SCT held that whether ’s had claim depended upon the scope of the 4th and 5th amendments, so claim arose under Constitution.  DCT must take jurisdiction to determine whether there is a federal cause of action.  It could not dismiss for failure to state a claim when the question before it was whether, in fact, there was a claim under the Constitution.

(2)   Must find failure to state claim and dismiss on merits = SCT remanded case to DCT to examine merits of whether s had claim.  DCT stated that Constitution did not give rise to c/a for s and dismissed for failure to state a claim. 

e. Merrell Dow = Under Merrell Dow, shouldn’t dismissal be for no subject matter jurisdiction?  There is no § 1331 jurisdiction b/c there is no private right of action.  The problem with this approach is that it conflates the 12b-6 and 12b-1 analysis.  So Merrell Dow is not merely a contraction of federal court jurisdiction, but also a contraction of federal court common law power.

E. Implication of Private Remedies for Constitutional Violations

1. General question = What happens when someone’s constitutional rights are violated, but the Constitution does not provide for a private remedy?  

· 42 USC § 1983 does not apply to federal officials.

· 28 USC § 1331 is only jurisdictional.

2. General answer = A federal forum must be available to hear claims that allege violations of the Constitution.

3. Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics (1971, p. 858)  alleged that he had been subjected to illegal search by agents of FBN and sought money damages for harm suffered.  DCT dismissed for failure to state a claim, CTA affirmed.  SCT (Brennan) reversed and held that a federal c/a for money damages could be inferred directly from 4th Amendment.

a. Source of the remedy:

(1) Marbury = For every right, there must be a remedy.

(2) Constitution = The enforcement of the Constitution is part of the Constitution.  The judiciary has the authority and the duty to adjust its remedies so as to ensure the necessary relief for violations of federal rights.

b.    Rationale for requiring a federal forum = CTA held that the remedy against federal officers was under state tort law, not pursuant to a federally created c/a.  Why did Brennan think that a federal forum was required?

(1) State forum may be inadequate = Brennan thought that there were a few problems leaving the enforcement of constitutional violations to the states:

· State courts are not obliged to enforce federal interest if there is no corresponding state action (Testa v. Katt).

· State cause of action may be inadequate.

· States may be hostile to the federal constitutional interest

(2) Removal inadequate = Removal is insufficient as an alternative.  We can’t make ’s right to a remedy dependent on ’s assertion of a federal defense and desire to remove.

c.    Situations in which federal cause of action may not be implied = Majority suggested 2 situations in which it would not recognize c/a for constitutional violations.

(1) Special factors = Where there are “special factors” that counsel hesitation in implying a right of action absent affirmative action by Congress, the Court will not imply an action.  But it didn’t say what would constitute special factors.

(2) Equally effective substitute = SCT also will not create c/a if Congress has specified an alternative mechanism for enforcing federal rights that Congress believes provides an equally effective substitute.

d.    Harlan’s concurrence = Harlan agreed that there has to be a federal remedy for constitutional violations and didn’t see any separation of powers problem with the judiciary’s creation of the remedy.  But he disagreed with Brennan on the source of the remedy.  Harlan said that the remedy is derived from the statutory scheme that Congress has created for the enforcement of the Constitution—§ 1331.  § 1331 gives the judiciary the common law-making power to enforce the Constitution. Why does the source matter?

(1) Affects whether Congress can change the rule = Under Brennan’s rule, when SCT creates a common law remedy under the Constitution, Congress can come forward and change the rule.  Not so under Harlan’s rule. Congress gives the Court the power under § 1331, and can’t change the rules that the judiciary promulgates under § 1331 w/o repealing the jurisdictional grant altogether.

(2) Affects what would happen in absence in § 1331 = According to Harlan, if there were no § 1331, the Constitution would have to be enforced through state courts and use of state common law.  Under Brennan’s rule, if Congress repealed § 1331, the states would have an obligation to enforce the Constitution.  If they weren’t doing it, then Congress would be obligated to create Article III courts with such jurisdiction.

4. Expansive application of Bivens
a. Davis v. Passman (1979, p. 867) Court considered whether a female aide could sue a congressman for gender discrimination based on c/a inferred from 5th Amendment.  SCT held that, generally, federal officers could be sued for money damages for violations of the Constitution.

(1) Presumption that constitutional rights will be enforced through courts = SCT held that unless constitutional rights are to become merely precatory, litigants whose rights have been violated and who have no effective means other than the judiciary to enforce these rights must be able to invoke the jurisdiction of the courts for the protection of their constitutional rights.

(2) Evidence of congressional intent to the contrary not dispositive = An amendment to Title VII of the Civil Rights Act specifically exempted congressional employees.  argued that this was a congressional determination that representatives and senators should not be subject to such suits.  Court rejected this argument, narrowly construing the exemption as removing congressional employees from statutory liability under Title VII and not precluding all suits for employment discrimination under the Constitution.

b. Carlson v. Green (1980, p.869) Mother sued federal prison officials on behalf of her deceased son, claiming that he was the victim of gross inadequacies of medical facilities and staff, which caused his death and constituted cruel and unusual punishment.  A remedy was available under the Federal Tort Claims Act, so the issue was whether a Bivens suit should be allowed in light of the alternative remedy.

(1) Bivens remedy will always be available unless:

(a) Special circumstances  = The ever-elusive “special circumstances” counsel hesitation.

(b) Equally effective substitute = Congress has provided an alternative remedy which it explicitly declares to be a substitute for recovery and which it views as equally effective.

(2)   Applied to facts = FTCA allowed recovery against the US for intentional torts of the kind at issue, but the Court found nothing in the text or legislative history to indicate that the amendment was to be a substitute, rather than just an alternative.   Court suggested 4 ways that the Bivens remedy was a better alternative:

· An action against the individual wrongdoer is a more effective deterrent than an action against the government.

· Unlike FTCA, Bivens remedy permits punitive damages.

· Unlike FTCA, Bivens  can opt for jury trial.

· FTCA remedy applies only to acts that would be actionable under state law if committed by a private person.

5. Erosion of Bivens

a. Alternative remedies
(1) Bush v. Lucas (1983, p. 870) Aerospace engineer employed at space center operated by NASA claimed that he was demoted b/c of his public statements, which were highly critical of NASA.  Civil Service Commission found in favor of Bush on 1st Amendment grounds, and recommended reinstatement w/ backpay (which agency accepted).  During pendency of administrative procedure, Bush filed suit in state court against his superiors, seeking damages for defamation and for violation of 1st Amendment rights.

(a) Bivens remedy foreclosed by alternative remedy = SCT stated that Bivens remedy did not exist b/c of existence of alternative remedy.  Court assumed that civil service remedies were not as effective as damages remedy, and that Congress had not explicitly precluded the creation of a Bivens suit.  Nonetheless, the existence of comprehensive civil service remedies prevented c/a under 1st Amendment.

(b) Express congressional declaration not required = Previously, Court said that Congress must expressly declare that it was providing equally effective substitute in order to preclude a Bivens remedy.  But Court said here that Congress could indicate its intent by clear legislative history, or perhaps even by the statutory remedy itself.

(2) Schweiker v. Chilicky (1988, p. 871) Pursuant to a congressionally created policy of disability review, SSA wrongfully discontinued benefits to almost 200,000 individuals.  Congress concluded that SSA was abusing the review process and adopted emergency legislation to stop the disqualifications.   was recipient who experienced many months of financial hardship and loss of medical benefits b/f benefits were restored.  Filed DP suit.

(a) Bivens remedy foreclosed by elaborate administrative scheme = SCT compared case to Bush and refused to imply a remedy under 14th amendment.  SCT held that an elaborate administrative scheme was a “special factor” that counseled against an implied constitutional remedy.  “When the design of a governmental program suggests that Congress has provided what it considers adequate remedial mechanisms for constitutional violations that may occur in the courts of administration, we have not created additional Bivens remedies. 

(b) Brennan dissenting = Brennan argued that Bush did not control for several reasons:

· Civil service system in Bush offered more comprehensive remedies than SSA, which limited remedy to full restoration of improperly denied benefits.

· Congress had special expertise over government employment but not over welfare system.

· Congress did not anticipate that federal officials would violate constitutional rights when reforming disability system, and there fore did not purport to offer appropriate redress for constitutional violations in administrative scheme.

b. Suits arising from military service

(1) Chappell v. Wallace (1983, p. 872) Allegation of racially discriminatory practices by superior officers in Navy.  Court held that special nature of military was a factor counseling hesitation, and declined to imply a Bivens remedy.

(2) United States v. Stanley (1987, p. 872) Former servicemen sued b/c of severe injuries he sustained as result of having been given LSD, w/o his knowledge or consent, in an army experiment.  SCT held that government was immune from suit under Federal Tort Claims Act, and concluded that Bivens suit was not available for injuries arising out of or incident to military service.  O’Conner dissented—“conduct of the type alleged in this case is so far beyond the bounds of human decency that as a matter of law it simply cannot be considered a part of the military mission.”

VII.  STATE SOVEREIGNTY AND THE 11TH AMENDMENT
A. Introduction

1. General question = When does state sovereign immunity insulate states from suit, and when are the states properly subject to Article III power?

a. Eleventh Amendment = “The judicial power of the United states shall not be construed to extend to any suit in law or equity, commenced against one of the United States by citizens of another state, or by citizens or subjects of any foreign state.

b. Article III = Text permits suits “between a state and citizens of another state” and “between a state and foreign citizens.”

2. General answer = The 11th amendment prohibits suits in federal courts against state governments in law, equity, or admiralty, by a state’s own citizens, by citizens of another state, or by citizens of foreign countries.  But there are exceptions:

· Citizens can sue state officers.

· State or US can sue another state in federal court.

· 11th amendment does not extend to local government.

· If a state sues an individual in the criminal context, he can appeal.

· State can consent to suit.

· Congress can abrogate state immunity to suit under 11th amendment when exercising its power under § 5 of the 14th amendment.

3. Rejecting a literal reading of 11th amendment
a. Undermines essential function of federal courts = Literally read, the 11th amendment bars even jurisdiction over the states even in federal question cases.  If this is the case, courts’ role in interpreting and enforcing federal norms is undermined.

b. Contrary to Madisonian compromise = Literally read, the 11th amendment does not distinguish b/w original and appellate jurisdiction.  If the 11th amendment barred SCT review of state court decisions where the state is , this would be at odds with the structure of Article III and the Madisonian compromise.

c. Contrary to accepted notion of state consent to suit = If the 11th amendment is read as a jurisdictional rule, then it is not waivable by the parties.  So the state would not be able to consent to federal jurisdiction.

4. Rejecting reading based on party status
Atascadero State Hospital v. Scanlon (1985, p. 1052)  Brennan articulated a revisionist view of the meaning of the 11th amendment:

a. Distinguishing  sovereign immunity from 11th amendment jurisdictional bar = First, Brennan distinguished sovereign immunity from the jurisdictional bar to suit in federal court erected by the 11th amendment.  11th amendment had nothing to do w/ sovereign immunity (e.g., in suits in state court).  It was designed only to regulate the scope of federal judicial power.

b. Distinguishing b/w party-based jurisdiction and subject matter jurisdiction = Brennan next distinguished b/w jurisdiction based on subject matter and jurisdiction dependent upon diversity.  11th amendment barred federal jurisdiction in suits based on party status, but not those based on subject matter (federal question or admiralty).  BUT this argument is not entirely persuasive—there was no federal question jurisdiction at time 11th was passed, even though it’s in Constitution and Osborne wasn’t far away.

B. Origins and Interpretation of 11th Amendment

1. Chisholm v. Georgia (1793, p. 1047)  Attempt by SC citizen to recover money owed by state of GA.  SC citizen had supplied materials to GA during Revolutionary War.  Although GA legislature appropriated the funds, they wouldn’t pay up.  Citizen died, executor of his estate sued.  SCT upheld jurisdiction in 4-to-1 decision.

a. Article III explicitly authorizes suits against state by non-citizens = Majority concluded that unmistakable language of Article III authorized suits against state by citizens of another state.  And 2 of these judges were delegates to Constitutional convention, the 2 others presided over state ratification, and 1 was one of the authors of the Federalist Papers!

b. Justice Iredell’s dissent = Justice Iredell argued that the suits against the government were not permitted at English common law.  The general language of Article III was therefore insufficient to authorize suit against the state w/o its consent.

c. Congress passed 11th Amendment in response = Everyone was so horrified by the majority’s decision that the 11th amendment was passed 3 weeks later.  Historical consensus is that states were so concerned b/c they feared suits against them (like the one in Chisholm) to collect unpaid war debts.

2. Hans v. Louisiana (1890, p. 1041) LA citizen sues LA to recover amount of interest which had accrued on bonds.  Hans argued that amendment to state constitution barring payment of interest was an unconstitutional impairment of K.

a. Suit against state by its own citizens prohibited = SCT held that 11th amendment bars suits against the state, whether brought by the state’s own citizens or by citizens of another state.  It would be anomalous to allow a state’s own citizens to sue the state when no other citizens can.

b. Different readings of Hans
(1) Limiting subject matter jurisdiction = One theory is that sovereign immunity creates a constitutional restriction on SMJ, by precluding federal courts from hearing any suits against state governments.  The fundamental principle of sovereign immunity limits the grant of judicial authority in Article III.

(2) Reinstates common law immunity = Another theory is that the 11th amendment reinstates the common law immunity from suit enjoyed by the states prior to the adoption of Article III and prior to Chisholm.  Under this view, a state can waive its immunity and consent to suit.  Furthermore, Congress should have the ability to abrogate immunity (as a common law rule) under this view. 

C. Suits Against Officers versus Suits Against States

1. Party of Record Rule
a. Osborne v. Bank of United States (1824, p.  1049) Meanie tax collector case.  SCT allows Bank to sue the state tax collector.

(1) Party of record rule = In all cases where jurisdiction depends on the party, it is the party named in the record that matters.  11th amendment precludes suits against a state only when the state is actually named as  in the litigation. 

(2) Officer personally responsible for wrong = SCT was saying that Bank was suing the state officer under a state cause of action, and that the officer was personally responsible for the wrong.  Similar to principle of sovereign immunity derived from English common law.  The King could do no wrong, but any of his officials could. 

b. Elliot v. Jumel (1883, p. 1063) LA bondholders wanted state officials to honor contractual obligations to collect a property tax and devote its proceeds to paying state bonds.  They sued state officials under Osborne.  SCT said jurisdiction was barred by 11th amendment.

Officer cannot be party of record where not personally responsible for wrong = SCT said that the bondholders could not really sue the state officials b/c they were not personally liable on Ks.  In Osborne, the Bank was asking the official to do something that he could do—give back the money that you took from our Bank.  The state officials in this case had no authority to go out and levy the tax themselves.  So suit was really against the state.

c. Virginia Coupon Cases (1995, p. 1064) VA statute repudiated prior legislation authorizing the payment of state taxes w/ interest coupons on state bonds.  When citizens insisted on paying w/ coupons, collectors seized their property for the payment of taxes.  

(1) Preexisting cause of action required = SCT held that citizens could sue state collectors b/c they were personally liable for their actions under state trespass laws.

(2) Sovereign immunity no defense = SCT held that the official’s sovereign immunity could not serve as a defense, b/c the state could not authorize the official to engage in unconstitutional conduct. The official therefore is stripped of his official characteristics and commits a personal violation of the plaintiff’s rights for which he is personally liable.

2. Suits for Injunctive Relief

a. In re Ayers (1887, p. 1064) In response to the Virginia Coupon Cases, VA passed legislation ordering state officials to bring suit to recover taxes from taxpayers who had used the coupons as payment.  In such actions, coupons were to be considered prima facie counterfeit.  T had burden of proving their genuineness, but was barred from introducing expert testimony and to prevail was required to produce the bond.  T sues officers.  SCT holds that 11th amendment is bar to jurisdiction.

(1) No cause of action against officer = SCT held that Ts could not bring an action against the officers b/c they were not personally responsible for the wrong under state law—there was no tort for malicious prosecution at the time.  The Virginia Coupon Cases were distinguished on the grounds that the officers there were violating the property rights of s and were personally responsible for their actions under state trespass laws.

(2) Recharacterize suit against officer as suit against state = SCT said that, where the state is not nominally a party, but the defendants are its officers and agents through whom alone it can act in doing and refusing to do the things that constitute a breach of contract, the suit is in substance, though not in form, a suit against the state.  This screws up the party of record rule.

b. Ex Parte Young (1908, p. 1058)  was shareholder of RR.  State began to regulate rates, punishing violation of rate caps as criminal offenses.   believes rates are confiscatory  and violated the 5th and 14th amendments.   brings action to enjoin attorney general from bringing criminal action against RR.

(1) No jurisdiction under Ayers = As in Ayers, there was no tort for malicious prosecution at the time, so the state officers could not be held personally liable for filing a criminal action against persons who violated the rates.  No jurisdiction.

(2) But 11th Amendment does not bar suits against state officers to enjoin violations of federal law = Despite Ayers, SCT found that there was jurisdiction.  SCT held that 11th amendment cannot bar suits against state officers to enjoin violations of federal law.  State officers have no authority to violate the Constitution.  Their illegal acts are ultra vires, or outside the scope of their authority.

(3) Two different notions of state action = The problem w/ the somewhat fictional distinction b/w the state and its officers is that, if officers are stripped of the state’s authority, where is the state action for purpose of the 14th amendment?  And if there is state action, doesn’t 11th amendment sovereign immunity kick in?

(a) State action for 14th amendment purposes = There is state action for 14th amendment purpose b/c the official is acting as an officer of the state, rather than in his individual capacity.

(b) No state action for 11th amendment purposes = But there is no state action to give rise to 11th amendment immunity b/c the state law pursuant to which the officer is acting is unconstitutional.

(4) Suit against officer will arise under federal common law = The source of SCT jurisdiction in these cases will be federal common law.  The suits could not arise under the 5th or 14th amendments, or they would be against the state.  So the Court implies a federally-created cause of action under the 5th and 14th amendments.

3. Suits for Monetary Relief 

a. Edelman v. Jordan (1974, p. 1066) s sued IL Commissioner of Public Welfare for failure to comply w/ federal standards for processing welfare applications.  s sought 2 types of injunctions: one requiring future  state compliance w/ guidelines, the other requiring the state to give back-payments of all the funds improperly withheld.

(1) Does 11th Amendment bar jurisdiction?

(a) No jurisdiction under Ayers = No state c/a requiring officers to make payments, so no jurisdiction.

(b) Jurisdiction under Young = Claims are against state officials.  Officials are acting pursuant to state law, so 14th amendment applies.  Court will imply a remedy to redress the 14th amendment violation.  There is no 11th amendment bar to jurisdiction b/c the official is stripped of his sovereign immunity when he commits an unconstitutional act.

(2) Prospective relief permitted = SCT held that 11th amendment does not bar the order compelling state compliance in the future, even though compliance will cost the state money.
(3) Retroactive relief not permitted = SCT refused to allow injunction granting payment of previously owed benefits.  Court characterized this relief as “damages.”  SCT said that 11th amendment bars such relief even though the officer, and not the state, is named as party b/c the money obviously would be paid from the state treasury and not from the officer’s own pocket.    
(a) Federalism rationale = SCT acknowledges that both prospective and retroactive relief have fiscal implications.  But retroactive relief is more intrusive on state sovereignty.  With prospective relief, the states can plan for the future and budget accordingly.

(b) Problems with bar on retroactive relief

(i) Hard to draw line = As the cases below demonstrate, it’s hard to draw a clear line b/c prospective and retrospective remedies.  

(ii)   Gives states license to violate federal law = If states never have to pay “damages” for their unconstitutional actions, then the most that they ever have to pay is the cost of prospective compliance.  So they just drag on the litigation forever, knowing that there will be no redress for the period in which violations occur.

b. Milliken v. Bradley (1977, p. 1073) This was the decision that pretty much ended desegregation.  SCT held that remedies could not cross district boundaries.  BUT court ordered provision of remedial education for pupils, in-service training for teachers and administrators, and hiring of more counselors.

(1) Prospective compliance exception applies = SCT upheld plan under Edelman, despite fact that it would be rather costly and that money would come out of state treasury, rather than out of officials’ pockets.   SCT said “the educational components are plainly designed to wipe out continuing conditions of inequality produced by the inherently unequal dual school system long-maintained in Detroit.”

(2) Compensatory purpose okay = SCT also stated: “That the programs are also “compensatory” in nature does not change the fact that they are part of a plan that operates prospectively to bring about the delayed benefits of a unitary school system.”
c. Hutto v. Finney (1978, p. 1074) DCT found that Arkansas penal system constituted cruel and unusual punishment and issued various injunctive orders over period of years.  After concluding that  officials had acted in bad faith, he ordered them to pay $20,000 out of Dept. of Correction funds for ’s attorney fees.  

(1) Attorneys fees characterized as ancillary relief = SCT held that fee award did not violate 11th amendment.  The power to impose a fine is properly treated as ancillary to the federal court’s power to impose relief.  Court held that it served the same purpose as a remedial fine imposed for civil contempt.

(2) Expands definition of “ancillary” relief = In Edelman, the Court seemed to be approving remedies that had an ancillary effect on the state treasury, rather than approving all ancillary orders to pay money.  

d. Quern v. Jordan (1979, p. 1075) After SCT decided Edelman, DCT ordered IL to send every member of ’s class a notice that they were denied money owed to them and informing them of the state administrative procedures available to them for collecting the funds.  

Notices were ancillary to prospective relief = SCT held that the notices were ancillary to prospective relief already ordered by the court.  It did not matter that the notices would have the effect of encouraging claims (and possibly lots of them) for retroactive benefits b/c the availability of such payments would rest entirely w/ the state and its agencies, not with the federal court.

e. Green v. Mansour (1985, p. 1075) sued DSS alleging underpayment of AFDC benefits in violation of federal law.  While suit was pending in DCT, Congress modified program and state came into compliance w/ federal law.  s had requested declaratory judgment that s past conduct violated federal law and for Quern notice relief.  

(1) Notice relief barred where not ancillary to injunctive relief = SCT said that notice relief was barred b/c it was not ancillary to any other prospective injunctive relief. Unlike situation in Quern, there was no claimed continuing violation of federal law, and therefore no occasion to issue an injunction.  There was no existing claim to which Quern relief could be appended.

(2) Arguments that relief would have been proper = Although the action was technically moot once the agency came into compliance, courts have made exceptions and taken jurisdiction where:

· Harm is subject to repetition.

·  voluntarily ceases wrongful behavior.

4. Suits for Violations of State Law

Pennhurst State School and Hospital v. Halderman (1981/ 84, p. 1077) Resident of PA state institution for mentally retarded filed federal class action against institution and various state and county officials, alleging that conditions of institution violated both state and federal law.  DCT found for s and ordered Pennhurst to close facilities as soon as possible and to provide suitable living arrangements for residents.  CTA affirmed, but rested decision solely on federal law.   On initial review, SCT held that federal law relied upon by CTA and DCT did not create any substantive c/a.  Remanded for determination of whether other state or federal law supported relief.  On remand, CTA based relief on state law.  SCT reversed.

a. 11th amendment bars relief against state officials for state law violations = SCT held that 11th amendment barred relief based on state law.  

b. Federalism rationale = Court concluded that federal courts can give relief against state officers on federal law grounds b/c of the importance of securing compliance w/ federal law.  B/c the federal system has no such need to ensure enforcement of state law, there is no reason to create an exception to the 11th amendment and allow suits against state officers on pendent state law claims in federal court.

c. Bad decision = This decision sucks for a number of reasons:

(1) Ex Parte Young should apply = The principle set out in Young—that officers who act illegally are stripped of state authority and may be sued in federal court—should apply no less forcefully when the violation is of state as opposed to federal law.

(a) Ultra vires exception = Powell does say that 11th amendment bar will be lifted where the state officer acts ultra vires.  But he says that the exception can’t apply here, b/c the state statutes commanded “purely discretionary” duties.  The officers made mistakes, big deal.  Conduct cannot be ultra vires unless the underlying statute articulates the specific duties of the officer.  

(b) Too narrow definition of ultra vires = If Powell weren’t being completely idiotic, he would have admitted that there’s always a limit to the exercise of discretion.  Abusing the mentally retarded is not discretionary.

(2) Historical reliance on state cause of action = Historically, we allowed suits against state officers where there existed a state cause of action to vindicate a state law wrong.  The whole reason that we needed to imply a remedy in Young was b/c a state cause of action didn’t exist.  So Pennhurst could have been decided on the basis of precedent w/o ever reaching Young.  BUT there needs to be a “not insubstantial” federal claim in order for the court to have subject matter jurisdiction.

5. Section Summary

Analytical framework for 11th amendment problem:

a. Apply Hans interpretation of 11th amendment = 11th amendment seems to bar suits against the state and codifies common law notions of sovereign immunity.

· But  can litigate against state by naming official as party of record (Osborne).

· No 11th amendment bar if officer would be personally liable under state common law (Ayers).

· State official cannot defend by saying that he acted under authority of unconstitutional law (Virgina Coupon Cases).

b. Apply Young where no state cause of action = Where there is no state cause of action under which the officer could be personally liable, imply a Bivens-like remedy under Young.  This fills the gap.

· There will be state action for purposes of invoking 14th amendment b/c state officer is acting in official, rather than personal capacity.

· No state action for purpose of 11th amendment sovereign immunity b/c state law upon which officer is relying is unconstitutional.

c. Apply Edelman to limit reach of Young = Look to Edelman to see whether court has power to issue remedy sought under Young.

· Prospective relief is permitted.

· Retroactive relief is prohibited.

· Where money is coming out of the state treasury, the action is really against the state, not the officer, so the 11th amendment will bar the suit.

d. Apply Pennhurst to further limit Young 
· Suits against state officers for violation of state law cannot be heard in federal court, even if state claim is pendent to federal claim.

· Suit may be permitted where officer acted ultra vires.  But if his duties under state statute were discretionary, then there is no jurisdiction.

D. Waiver and Abrogation

1. Waiver

a. Very clear statement required = State can consent to suit by a very clear statement that it intends to do so.  According to some cases, a general waiver will not suffice.  State must explicitly say that it is waiving its sovereign immunity under the 11th amendment through:

· Statutory provision

· State constitutional provision.

b. Constructive waiver = Can the federal government condition the receipt of federal funds upon consent to suit in federal courts?

(1) Parden v. Terminal Railway (1964, p. 1099) Court held that AL had constructively consented to federal court negligence action under FELA, brought by an employee of a state-owned railway.  FELA provided that Congress intended to subject the state to suit under the statute.  And the states surrendered a portion of their sovereign immunity when they granted Congress the power to regulate commerce.

(2) Welch v. Texas Dep’t of Highways (1987, p. 1100)  was an employee of TX agency that operated a ferry, and sought damages under Jones Act (which provided for personal injury action under FELA) for injuries suffered on the ferry dock.  After finding that the question of express waiver had not been presented for review, Court declined to find abrogation as well.  The requisite “unmistakable statutory language” was lacking.  Constructive waiver is no longer recognized.

2. Abrogation

a. Power to abrogate depends upon theory of 11th amendment = Whether Congress has power to abrogate the states’ 11th amendment immunity depends upon our theory of the 11th amendment.  There are three:

1. Diversity theory = 11th amendment limits only the diversity jurisdiction of federal courts, its subject matter jurisdiction over suits involving states remains intact.  To the extent that sovereign immunity exists, it exists only as a matter of common law.  We can enforce sovereign immunity, but only until Congress speaks to the contrary.  See Atascadero.

2. Common law theory = 11th amendment reinstated the broad state sovereign immunity that existed at common law.  Congress can override the immunity, like it can any other common law rule.  Hans says more than this.

3. Jurisdictional theory = 11th amendment is a jurisdictional bar to suits against the state.  Hans constitutionalized sovereign immunity. Congress cannot abrogate it.  

b. Abrogation only pursuant to § 5 of 14th Amendment
1. Fitzpatrick v. Bitzer (1976, p. 1100) Title VII action alleging that CT retirement program discriminated against male employees.  SCT held that 11th amendment did not bar an award of retroactive retirement benefits and attorney’s fees as allowed by Title VII.  

Section 5 altered shift in federal-state balance = 11th amendment and state sovereignty were limited by the enforcement provisions of the 14th amendment.  Congress is expressly granted authority to enforce “by appropriate legislation” the substantive provisions of the 14th amendment, which themselves embody significant limitations on state authority.  “When Congress acts pursuant to §5, not only is it exercising legislative authority that is plenary w/in the terms of the constitutional grant, it is exercising that authority under one section of a constitutional amendment whose other sections by their own terms embody limitations on state authority.”

2. Seminole Tribe of Florida v. Florida (1996, Supp. p. 62) Indian Gaming Regulatory Act provided that Indian tribes could conduct gaming activities only in conformance w/ valid compact b/w tribe and state.  IGRA imposed on states a duty to negotiate in good faith w/ Indian tribe toward formation of compact, and authorized tribe to bring suit in federal court against State in order to compel performance of that duty.  Despite clear congressional intent to abrogate, SCT says 11th amendment is bar to suit.

a. Majority reiterates jurisdictional theory of Hans = Hans recognized a broad background principle of sovereign immunity.  When states violate the law, they simply cannot be held liable in federal courts.  Only exception = When Congress acts pursuant to § 5 of 14th amendment.

(1) Justified by precedent = Rehnquist says that the majority’s reading of the 11th amendment is justified by stare decisis, that the trend of decisions since Hans confirms the view that state sovereign immunity underlies the constitution.

(2) Souter’s dissent = Souter points out that Rehnquist takes cases where sovereign immunity was assumed and elevates them to clear statements of immunity by the Court.  The question was technically an open one. 

b. Availability of § 1983 action = Where Congress creates a complex remedial scheme to enforce a statute, it replaces § 1983.  So s could not use § 1983 to enforce the statute and, unless the statute gave s a cause of action against the officer, the Court was not willing to imply one under Young.

c. Young action may still be available = If the state is violating rights pursuant to some program other than the 14th amendment, there still may be a Young action against the state official.  

(1) Remedial scheme will displace Young = SCT said that action was not available here b/c IGRA set up its own enforcement scheme.  B/c a complex regulatory scheme was in place, SCT said that 11th amendment bar to jurisdiction over the state official could not be lifted.  BUT the majority seems to misread Young, b/c it does not simply lift 11th amendment immunity.  It says that there is NO immunity b/c state officials are violating the law and the state cannot authorize them to do this.

(2) Court unwilling to imply right of action = SCT also focused on fact that IGRA provided right of action against the state, but not the state official, and it was unwilling to imply one.  Seemed to ignore that implying an action against the official is what Young was all about.  A refusal to imply a remedy under Young could lead to several problems.

(a) Older statutes = Most older statutes (passed b/f 1996) do not create private rights of action against state officials.

(b) No suit against state in its own name available = Problem is enhanced when a suit against the actual state is impossible:

· Where the suit can’t be characterized as a suit against a state official (e.g., action to quiet title).

· Where state official violates state law (Pennhurst)

· Where state official’s duties are discretionary (Pennhurst)

· Where  asks for damages (Edelman)
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