Civil Procedure Outline 


Background..

Civil: using coercive power of state on behalf of individuals

Procedure: mechanism through which cases are brought to court

U.S. Supreme Court: supervisory authority over state courts ONLY when federal laws are involved
I. Personal Jurisdiction  

A. Overview

1. A court’s jurisdiction is its power to hear the dispute before it
a. in personam jurisdiction: personal jurisdiction over a person (court’s power over the person of the defendant)
b. in rem jurisdiction: personal jurisdiction over a thing 

i. quasi in rem  1 jurisdiction: jurisdiction to adjudicate claims to property by specific persons

ii. quasi in rem 2 jurisdiction: property used as a proxy for the individual
1. judgment limited to the value of the property

2. A judgment rendered by a court without personal jurisdiction over the defendant: 
a. is a violation of defendant’s constitutional right of due process of law; (Pennoyer; Amendment XIV (state court); Amendment V (federal court)) 
b. is not afforded the weight of the “full faith and credit” clause (Art. IV, Constitution) - any other state can refuse to enforce it

3. A court asserts its power over the defendant through service of process

a. Once the court’s jurisdiction over the defendant attaches at the time of proper service of process, jurisdiction has been established for the duration of the case in controversy; a later change in defendant’s status cannot reopen the jurisdictional inquiry (Pennoyer)

i. Service is the court’s formal assertion of power, and

ii. Notice to the defendant of the suit against him 

iii. Attachment: service of process on land (Pennoyer)

iv. Constructive service: form of notice that is not personal 
4. We need personal jurisdiction to:

a. protect the defendant from being hailed into court in an unduly inconvenient forum; 

i. if the court does not have jurisdiction over the defendant, she can:

1. consent/appear and defend on the merits; 

a. MAYBE limited appearance, if available (only for quasi-in-rem) 
2. contest the court’s jurisdiction on the merits;
a. usually by special appearance

b. but if she contests jurisdiction on the merits and loses, she is then subject to the court’s jurisdiction and must defend the lawsuit 
i. she can appeal the court’s finding of personal jurisdiction, 

ii. but not until the conclusion of the lawsuit (no interlocutory appeals)

c. a court always has jurisdiction to determine its jurisdiction

3. or, take a default judgment

a. and collaterally challenge at the enforcement stage (Pennoyer)
b. collateral challenge: ONLY available if there was lack of personal jurisdiction in the first lawsuit; other problems (ie, faulty service) must be taken care of through appeal
ii. only the defendant (not the plaintiff, and not the court) can object to lack of personal jurisdiction 

1. the objection must be timely, or the opportunity to object is lost

iii. it’s all about whether P or D has to bear the cost, time, inconvenience of going to a distant forum 

b. protect the sovereign/territorial interests of the states (Hanson, Worldwide)
B. Federal Court 

a. The federal courts have power to assert personal jurisdiction over a defendant if:

i. authorized under Federal Rule of Civil Procedure 4(k) or (n); and

ii. if the exercise of jurisdiction is constitutional (Amendment V, US Constitution).  

1. Federal Rule of Civil Procedure 4(k) authorizes personal jurisdiction over the defendant if:

a. Piggyback: the defendant would be subject to jurisdiction in the state court of general jurisdiction (4-k-1-a)

i. So apply the applicable tests from the state court test, below.

b. Joinder (4-k-1-b) (applicable only to third parties – rule 14 & 19)
c. Interpleader (4-k-1-c)

d. Statute: look for a specific federal long-arm statute authorizing jurisdiction in a type of case (4-k-1-d) (ie, nationwide service in antitrust cases)
e. Special federal long-arm (4-k-2): personal jurisdiction is authorized for 
i. claims arising under federal law (1331 ONLY!!)
ii. if a defendant would not be subject to jurisdiction in any state; 

1. hard to prove! What standard does P have to meet to assert this? Proving a negative is tricky
2. this basically means it only applies to non-resident aliens, b/c 
a. citizens are subject to jurisdiction in their state of citizenship/domicile (Milliken)  

b. resident aliens are considered domiciliaries of the state in which they reside (China Nuclear)

iii. The exercise of jurisdiction is constitutional (Amendment V)
1. we have no case law saying if shoe is the test! But assume it is.. 
2. Federal Rule of Civil Procedure 4(n) authorizes jurisdiction over property if:

a. a statute of the US so provides (4-n-1); or

b. personal jurisdiction cannot be obtained “with reasonable efforts” (4-n-2)

i. this is quasi-in-rem 2!! Seems inconsistent with Shaffer, but there’s no case law 

3. the exercise of jurisdiction is constitutional:

a. for US citizens, 
i. always (Stafford v Briggs)

ii. or, only if it’s not too inconvenient for D: 5 fairness factors (Oxford)

1. this is the minority view.. we should take care of this w/venue.. 

b. for non-citizens?? Do you need due process?? (Amendment V) is the test contacts? Authority???


C. State Court
a. A court’s jurisdiction is essentially territorial, because each state is its own sovereign and has no power beyond its boarders. 
b. The traditional basis for personal jurisdiction are citizenship, presence, and consent (Pennoyer)
c. A state may also assert jurisdiction over an absent defendant if 

i. the state has a statute authorizing it to do so, and 

ii. if the exercise of jurisdiction under the statute is constitutional. 

1. Citizenship
a. a state may assert jurisdiction over its own citizens (Pennoyer)

i. even in their absence (Blackmer)

1. ie, citizenship is sufficient for jurisdiction even w/out domicile (Blackmer)
ii. but, domicile counts as citizenship for the purposes of personal jurisdiction (Milliken) 

2. Presence

a. A state may assert jurisdiction over a defendant who is found (served) within the state (Pennoyer, Burnham)
i. Transient jurisdiction: It is irrelevant if the defendant leaves afterwards or wasn’t planning to stay; once the court’s jurisdiction attaches through service, she’s on the hook (Burnham)
1. Scalia in Burnham: pedigree 
3. Consent

a. A defendant may consent to subject herself to the court’s power even when jurisdiction would not otherwise be present 
i. We tend to honor consent – even though it leaves states and state interest out of the equation (Zapata, Carnival Cruise)
1. though the standard for when we we’d consider a choice of forum clause “unreasonable” isn’t entirely clear.. 

b. A defendant who appears in court may be deemed to have consented to the court’s jurisdiction 

i. Appearing as D:

1. many states allow for special appearances to contest the court’s jurisdiction (Hess)
a. but if you register a special appearance to contest jurisdiction and lose, you’re on the hook (you can still appeal, but can’t collaterally challenge)

2. limited appearance: 
a. doesn’t HAVE to be available (Gregg); just by showing up to defend on the merits, you may be deemed to have consented to full liability

b. IF it’s available, D may consent to jurisdiction beyond the limited appearance if D raises any add’l issues (Salmon falls)

ii. Appearing as P:

1. there is always personal jurisdiction for a cross-complaint against P, even if P has no contacts w/the forum (Saenger)

c. A defendant who fails to object to the court’s lack of jurisdiction at the pleading stage is deemed to have waived her objection / consented to jurisdiction (authority?)
i. If the defendant contests jurisdiction but does not comply with the court’s jurisdictional inquiry, she may be sanctioned by being deemed to have waived her objection (Ireland)
ii. This is necessary b/c otherwise you’d just leave town if you got sued! 
4. Contacts 
A state may reach beyond its territorial boundaries and assert jurisdiction over an absent defendant if:

a. the state has a long-arm statute authorizing it to do so; 
i. the state statute may authorize jurisdiction in specific circumstances (Hess) 
1. in which case, the exercise of jurisdiction in this case must fall within the authorization of the statute;

a. only specific jurisdiction is possible
ii. or the statute may authorize jurisdiction to the maximum extent allowed under the U.S. Constitution 
1. in which case, the statutory inquiry is collapsed into the constitutional inquiry

a. specific and general jurisdiction are possible

b. and, the exercise of jurisdiction under the statute is constitutional. 

Jurisdiction is constitutional if the defendant has “minimum contacts” with the forum, and the exercise of jurisdiction comports with “traditional notions of fair play and substantial justice”(Shoe quoting Milliken):
i. Minimum contacts:

1. quid pro quo: benefit of conducting activities w/in state may give rise to obligations (Hanson, Shoe)
2. sufficient for general jurisdiction if:

a. de facto presence: contacts are continuous and systematic (Perkins)
i. ad hoc balancing test: circumstances/context matters (Perkins)
ii. very high standard; does general jurisdiction even exist? (Helico)
1. sales not enough (Fisher Governor Co.)
2. doing biz with the state (rather than in the state) isn’t enough (Gator – NOT BINDING)
3. agency relationship IS enough (Frumer) 
b. we don’t know if a reasonableness prong is necessary! 

i. b/c if you’re a de facto domiciliary, then it should automatically be reasonable..?
3. sufficient for specific jurisdiction if: 

a. “quality and nature of the activity in relation to the fair and orderly administration of the laws” (Shoe)
b. the defendant has purposely availed herself of the privilege of conducting business within the forum state, thus invoking the benefits and protections of its laws (Hanson)
i. “affiliating circumstances” (Worldwide)
1. in-state sales, services, solicitation, marketing

2. “mere foreseeability” that a buyer might take your product there is not enough (Worldwide)
ii.  “directed action” (Asahi plurality – NOT BINDING)
1. adapt product for sale in state

2. knowledge is not enough 

iii. need “reasonable anticipation” that you might be subject to suit in the forum (Worldwide)
1. kinda circular, b/c what the law is changes what you’d reasonably anticipate

iv. a “unilateral act” by a third party is not enough (Hanson)
v. “stream of commerce” + knowledge might be good enough (Asahi dissent, Worldwide – citing Gray)
vi. extraterritorial effect w/out wrongful action isn’t good enough (Kulko)
vii. state interest can be a factor (McGee)
c. and, the cause of action arises out of the contacts

i. if D “exercises the privilege of conducting activities within the state, it enjoys the benefits and protection of the laws of that state.. that privilege gives rise to obligations.. so far as those obligations arise out of or are connected with the activities,” jurisdiction is “not undue” (Shoe)
ii. The cause of action arises out of the contacts if the contacts make up the elements of the cause of action
1. Contacts that are part of the story, but not part of the cause of action, aren’t good enough! (Worldwide)
4. BRENNAN: continuum (no authority, b/c dissent) (Worldwide, Asahi, Helico)
a. Triangle: look at relationship between / interests of the state, plaintiff, and defendant;

b. Contacts count if they’re related to the cause of action (not just arising out of) 

i. Cause of action is part of the story of state interest 

c. Abandons general jurisdiction/specific jurisdiction distinction

ii. The exercise of jurisdiction comports with “traditional notions of fair play and substantial justice” if: 
1. the exercise of jurisdiction satisfies a balance of: (Worldwide)
a. plaintiff’s interests;

i. weighed less strongly if P is not a citizen (Worldwide, Asahi, Ratliff)
ii. cross-claimants are same as P for purposes of interest? (Asahi)
b. defendant’s interests;

i. how much of a burden will it be for D to defend this suit away from home? (Asahi)
c. the state’s interests;

i. state regulatory interest in type of case can be demonstrated by statute (McGee – “manifest interest”, Keeton)
1. but is not presumed to be as strong if demonstrated in an omnibus statute (Hanson)
ii. we don’t need the _most_ interested state, just state interest (Empire)
iii. Brennan: thinks you can find state interest even w/out statute (authority??)
d. the interstate judicial system’s interest in the efficient resolution of disputes; and

i. makes more sense to hold the trial where evidence and witnesses are

ii. perkins – there has to be some forum.. 

iii. choice of law might be a factor b/c making a forum apply foreign law isn’t a great idea (Asahi, Brennan in Shaffer) – is it Brennan in Asahi who says this?? Keeton, Hanson say choice of law is irrelevant.. 
e. shared interest of the several states in furthering fundamental substantive social policy (Zapata – int’l trade).

2. we don’t know if the reasonableness prong is necessary for general jurisdiction 
3. lack of reasonableness alone is enough to defeat jurisdiction (Asahi)
5. Property 

a. Property is considered a contact, and the exercise of personal jurisdiction over the defendant must be evaluated under the Shoe test (Shaffer)
i. So, go through the regular two part inquiry – statute? Constitutional? 

ii. But, property (especially real property) is a very strong contact and will probably support jurisdiction 

iii. for other property, LOOK to see how closely the suit approximates a classic in rem  action, because we know a classic in rem  action works

iv. there is a special exception in federal court!! (4-n-2)

1. no case law testing the constitutionality of this..

b. the property (classic in rem action):

i. Property must be attached at the commencement of the lawsuit (Pennoyer)
1. attachment is service of process on the land

ii. land will be a sufficient contact for a classic in rem  action because

1. states have a VERY strong interest in adjudicating disputes concerning their territory (Pennoyer)

2. and such a strong state interest will weigh heavily in favor of the assertion of jurisdiction (McGee)

c. the property owner (quasi-in-rem 1 and 2):

i. under Balk, quasi-in-rem was fine

ii. limited appearance: 

1. doesn’t HAVE to be available (Gregg); just by showing up to defend on the merits, you may be deemed to have consented to full liability

2. IF it’s available, D may consent to jurisdiction beyond the limited appearance if D raises any add’l issues (Salmon falls)

iii. How does this work for an enforcement action?? 

1. jurisdiction in enforcement action can piggyback on first action? (Marshall in Shaaffer)
2. argue that enforcement action is about the property, so different contacts are relevant? 

a. We don’t know the elements of an enforcement action 

3. forum 1 could issue extraterritorial order to seize property – but if they don’t?

iv. quasi in rem  2: where are we, post-Shaffer??? See p.188-190.. 

6. Virtual Reality

a. Law in flux in this area!! 

i. Three theoretical approaches to crafting internet-relevant personal jurisdiction doctrine:

1. Apply current doctrine, trying to fit new stuff into old rules

2. Develop unique doctrine for personal jurisdiction over internet

3. Internet is its own community, and should have its own laws, courts, etc.; and should be self-regulating.

b. Websites have varying weight depending on their categorization: (Zippo)
i. Active – very strong contact, usually will support jurisdiction 

ii. Interactive – kinda strong contact, maybe will support jurisdiction 
iii. Passive – very weak contact, probably won’t support jurisdiction 

c. Where do you locate an intangible? (Harris v Balk)
i. Determined by statute? (Shaffer)
II. Subject Matter Jurisdiction 

A. Overview

1. A court’s subject matter jurisdiction is its power to hear the type of dispute before it
2. Jurisdiction is a two-part inquiry: 

a. Is there a statute authorizing federal subject matter jurisdiction? 

b. And does the statute confer power on the courts that is within the bounds of Art III sect 2?

3. a case can be dismissed for lack of subject matter jurisdiction 

a. at any time in the case (Grupo);

b. by motion from either party;

c. or by the court sui generous;

i. including at the appellate level, even if the issue was not raised in the court of first instance (Capron) 
4. federal subject matter jurisdiction can be invoked by either party;

a. P must invoke by filing in federal court (P can’t remove); and

b. D can remove

i. UNLESS D is a citizen of the forum state

5. only valid for “cases in Law and Equity”

a. so no divorce (Ackenbrandt) or probate

6. The federal courts’ subject matter jurisdiction 

a. derives from Art III sect 2;

i. Art III sect 2 is not self-enacting 

1. it gives Congress authority to create the courts

a. which is read to include the authority to create their jurisdiction 

b. and is authorized by Congress through statute

i. Congress can choose to authorize jurisdiction:

1. to the full extent of art III (1331), 

2. or to limit it further (1332 – amount in controversy). 

3. and can preclude the state courts’ concurrent jurisdiction  (exclusive jurisdiction)

a. there’s no explicit constitutional authority for this, but hasn’t been challenged.. 

4. or even preempt the states from passing laws in this area (complete preemption)

c. the courts have never interpreted their jurisdictional grants of authority to their broadest limits (Strawbridge, Mottley)

d. unless Congress speaks to the contrary (exclusive jurisdiction, complete preemption), the state courts always have concurrent jurisdiction

7. We need federal subject matter jurisdiction because
a. we value state sovereignty and don’t want the federal courts overstepping their bounds;
i. so neither the courts nor the parties can create it by request or consent

b. But, we do want to make available a federal forum if there are compelling reasons to do so, such as 

i. The need to protect out of state defendants against local prejudice (Rose)
ii. Or, to protect a strong federal interest 

1. b/c we don’t trust the states to be neutral (Planter’s of Georgia)
2. or b/c we’re worried about underenforcement of a federal norm (Brennan)
B. Diversity Jurisdiction 

1. Jurisdiction is a two-part inquiry: 

a. Is there a statute authorizing federal subject matter jurisdiction? 

b. And does the statute confer power on the courts that is within the bounds of Art III sect 2?

2. Diversity jurisdiction derives from art III sect 2 (“between citizens of different states”) and is authorized by 1332

a. but 1332 does not authorize jurisdiction to the full scope of art III (amount in controversy)

b. and the courts do not exercise jurisdiction to the full extent of 1332 (Strawbridge)


3. to establish diversity jurisdiction you need (1332)
a. citizens of different states (or citizen and alien, or foreign state as plaintiff);
i. Citizenship for purposes of diversity jurisdiction is: 

1. for people, domicile (Mas)

a. domicile is where you live and intend to return

i. until you switch your domicile, your last domicile is your domicile (Mas)

ii. permanent resident aliens are citizens where they’re domiciled (1332a)

1. open question: could an alien P sue an alien D in federal court? (China Nuclear)

2. art III sect 2: seems to demand at least one citizen; by authorizing cases between two permanent resident aliens, has congress overstepped its bounds??

iii. Stateless persons don’t count for diversity jurisdiction (Blair) 

2. corporate citizenship is (1332c1)
a. state of incorporation, and

b. principle place of business: 3 tests (White)
i. “nerve center” – decision makers

ii. “operations” – volume

iii. “totality of circumstances” – combo of the two

3. LLP citizenship is _every_ state of its partners’ citizenship (Grupo)

a. But not of its state of incorporation! (Carden)

4. Class action: look to citizenship of named Ps only (Walmart)

5. legal representative of estate, infant, incompetent has citizenship of the party they’re representing (1332c2)

ii. real parties at interest (1359)
1. can’t destroy diversity by adding parties (Rose)

a. this isn’t strictly w/in 1359, but courts read it that way.. 

2. can’t manufacture diversity by assignment (Kramer)

a. you can assign claims, but it’ll probably only be seen as legit if the assignment was made _before_ the lawsuit began 
iii. citizenship is established at the time of filing; 
1. subsequent changes 
a. can not create or rectify (Grupo) 
b. unless the mistake would have been rectifiable anyways (Caterpiller) 
2. but a motion to dismiss based on the facts at the time of filing can be brought at any time

iv. need complete diversity (Strawbridge)

1. except in interpleader! (Congress can waive this, it’s only common law..)

b. amount in controversy MORE than $75,000

i. in controversy: look to relief claimed (in pleading??)

1. can be defeated only if can be shown to a legal certainty that P cannot recover more than 75k
a. very high standard; you pretty much need a statute capping damages
ii. aggregation
1. a single P can aggregate all claims against a single D

a. maps rule on joinder of claims (rule 18): you can do anything

2. a single P can aggregate claims against multiple Ds ONLY if Ds’ liability is common and undivided
a. maps substantive law (like rule 20, joinder of parties)

3. multiple Ps can aggregate claims ONLY if Ps share a common and undivided interest

a. again, maps substantive law (rule 20, joinder of parties)
4. class action: EACH P must satisfy amount in controversy 

iii. injunction

1. no clear case law, so measure as either

a. value to P, or

b. cost to D

4. we need diversity jurisdiction to 

a. protect D from in-state prejudice (Rose)

i. even if these fears may not be grounded in fact, we still indulge them (Deveaux)

b. but leads to forum shopping
C. Federal Question Jurisdiction 

1. Jurisdiction is a two-part inquiry: 

a. Is there a statute authorizing federal subject matter jurisdiction? 

b. And does the statute confer power on the courts that is within the bounds of Art III sect 2?

2. The court’s federal question jurisdiction derives from 
a. art III sect 2 (“arising under”) 
b. and is authorized by 1331

3. the tests for the two inquiries are:

a. constitutional inquiry: “arising under”

i. we need a federal ingredient (Osborn) 
1. very broad test.. 

b. statutory inquiry: 1331

i. 1331 tracks the language of art III, but the courts have not interpreted to its broadest extent

ii. we need a federal issue presented on the face of P’s well-pleaded complaint (Mottley) – ie, in the elements of the cause of action
1. in a federal cause of action (American Wellworks)
2. or as an element of a state cause of action if
a. the case “turns on” construction of the federal issue (Smith); 

i. reference to a federal statute as a standard within a state cause of action is not enough (Moore)

b. or, only if congress has created a private right of action (Merrell Dow); 

c. or, if the “nature of the federal interest” is sufficiently strong (Ftnt 12); 

d. or, if there’s danger of underenforcement of a federal norm (Brennan DISSENT)

4. we need arising under jurisdiction because

a. we are worried about protecting the federal interest (Planter’s of Georgia)

b. we are worried about underenforcement of a federal norm (Brennan)

D. Supplemental Jurisdiction and Joinder
1. Jurisdiction is a two-part inquiry: 

a. Is there a statute authorizing federal subject matter jurisdiction? 

b. And does the statute confer power on the courts that is within the bounds of Art III sect 2?

2. supplemental jurisdiction 

a. derives from Art III sect 2 
i. Ability to hear case is interpreted as entire case in controversy

b. And is codified in 1367 
i. Existed earlier as case law??
3. the tests for the two inquiries are: 

a. constitutional test: are the claims part of one case in controversy under Art III?

i. Which is defined as all claims arising from a “common nucleus of operative fact” (Gibbs); 

ii. replaced Hurn: separate but parallel grounds for relief – Gibbs is more functional 

b. statutory test: 1367 
i. allows a court to hear state court claims along with federal claims if they are part of a single “case in controversy” 

1. same as constitutional test

ii. unless there’s a statute that says otherwise

1. lame interpretation: 1332 (as interpreted by Strawbridge) means you need complete diversity for supplemental jurisdiction even w/a 1331 anchor

2. earlier standard: default was jurisdiction only if there WAS a statute (Finley)

iii. joinder: if the federal “anchor” claim is 
1. 1331 – arising under (1367a)
a. joinder of parties is fine 

i. earlier standard: no pendant party jurisdiction (Aldinger)

2. 1332 – diversity (1367b)
a. P can’t join parties that would destroy diversity (Kroger)

b. but D can 

i. b/c D is the prisoner of the lawsuit

iv. supp jurisdiction is discretionary – reasons to decline under 1367c:
1. novel or complex issue of state law

2. state claim “predominates” (we don’t know what that means)

3. district court has dismissed all claims over which it had original jurisdiction 

4. “other compelling reasons”

v. if you ask and the court declines, the statute of limitations is tolled for long enough for you to refile in state court (1367d)

4. we need supplemental jurisdiction because

a. it would be inefficient to split a case

b. it would create risk of inconsistent judgments 

c. we want to give P the opportunity to litigate all in one forum

E. Protective Jurisdiction
1. Jurisdiction is a two-part inquiry: 

a. Is there a statute authorizing federal subject matter jurisdiction? 

b. And does the statute confer power on the courts that is within the bounds of Art III sect 2?

2. Protective jurisdiction 

a. for the purposes of Art III sect 2, the case “arises under” the statute authorizing jurisdiction (rather than a substantive law)

i. doesn’t work for 1331 b/c Mottley
b. is present when authorized by a statute conferring federal jurisdictional authority over state law causes of action 

i. Osborn – first instance of protective jurisdiction 

3. Congress can authorize protective jurisdiction in the absence of federal substantive law if 

a. Congress could have passed a substantive law in that area and didn’t; 

b. Or, there’s a strong federal interest (Osborn)
4. There are three theories as to why Congress can authorize protective jurisdiction:
a. If there’s an active and articulated federal policy regulating a field 

i. and we’re worried about state prejudice undermining federal regulation

b. if congress could have enacted a substantive law in that area, but didn’t

c. Congress may grant arising-under jurisdiction over all cases involving an entity or instrumentality of federal law, even when those cases are governed by state-law rules of decision

5. We need protective jurisdiction 

a. to protect a strong federal interest

b. but protective jurisdiction has not been clearly authorized by the Supreme Court

c. and so is almost never exercised in the absence of another basis for federal subject matter jurisdiction 

i. even when it could be

III. Venue, Transfer, Forum Non 

A. Overview

1. Venue, transfer, and forum non conveniens: concerned with location 

a. (we are concerned with federal court, not state court)

2. Restrictions on where a suit may be brought in federal court
a. do not derive from the constitution;
b. are created by Congress through statute

3. We care about location because

a. we want to allow a plaintiff broad latitude in choosing where to file her suit, 

i. and so the statutes on venue present few restrictions

b. but we want to protect the defendant from being forced to defend a lawsuit in an unduly inconvenient location

i. so we allow the defendant to 

1. transfer to another location within the same jurisdiction; or

2. move to dismiss the suit on grounds of forum non conveniens 

ii. Protection is only against unconstitutional inconvenience; does NOT guarantee D the MOST convenient forum (Burlington)

B. For venue to be proper, 

1. it must be chosen as specified by a statute

a. specific venue requirements for specific types of cases

i. land (1392)

ii. interpleader (1397)

iii. patents and copyrights (1400)

iv. stockholder’s derivative action (1401)

v. US as defendant (1402)

b. general venue requirements (1391) depend on the source of subject matter jurisdiction;
i. for diversity cases (1391-a)

1. any D resides

2. activity took place

3. any D subject to personal jurisdiction at time action is commenced

a. commenced: when is that? Is transient jurisdiction okay? 

ii. for everything else (1391-b)
1. any D resides

2. activity took place

3. any D may be found (BROADER, at least in theory..)
a. still the prob w/commenced – served v filed – so trans jurisdiction, or no?

iii. corporation (1391c)

1. resides in any district in which is subject to personal jurisdiction 
2. if state has multiple districts and corporation is subject to jurisdiction in the state, it “resides” in the district in which it would be subject to jurisdiction if the district was a state

a. so it’s a mini shoe inquiry!!! 

iv. Alien – ANY district (1391d)

v. Employee of US (1391e)

vi. Foreign state (1391f)

vii. 1369 (1391g)

c. but even where venue is proper, the defendant may move to 

i. transfer (1404), which the court may grant at its discretion

ii. or dismiss on grounds of forum non (at court’s discretion; can dismiss even when there would be personal jurisdiction)
1. comes up between states

2. or when the alternative is an international forum
2. If venue is improper under the relevant statute, defendant may move to (1406)

a. Transfer within the same jurisdiction, or

b. Dismiss 

i. Which, if the court has the option of transferring, it should only do if plaintiff really screwed up (on purpose??) (Walmart)

ii.  But it can if transfer is not an option (b/c the court can only transfer within its jurisdiction, so a state court can’t transfer to another state, and a federal court can’t transfer to another country (Piper))
1. the court will probably consider several factors in deciding whether or not to dismiss (Piper), including:

a. convenience balancing test (Gulf Oil)

i. P’s interest

1. unless other factors weigh heavily, P’s choice of forum should NOT be disturbed 

ii. Availability of evidence/witnesses

iii. Enforceability of a judgment 

iv. Factors of public interest (jury, conflict of law, controversy decided close to home)

b. the availability of a foreign forum

i. but suit can be dismissed even if there’s NO other forum (Iran v Pahlavi)

c. the interest of the foreign forum

d. whether P is a citizen

i. if not, P’s interest counts for less

e. BUT change in law/outcome is NOT enough to defeat forum non motion (Piper)

2. forum non conveniens is common law (no statute)

IV. Erie 

A. Overview

1. A federal court sitting in diversity

a. Must apply state law (Erie)

b. But may apply federal procedural law (Hanna). 

2. The federal courts do not have the power to create law if Congress doesn’t have the authority under the Constitution to grant them that power, 

a. so, when a federal court sits in diversity jurisdiction, it must apply state law (2071 - ??)
i. because the federal courts don’t have the power to create general law (Erie) 

1. (the federal courts can create common law for federal causes of action? Protective jurisdiction?? Or just for procedure?? What does the RDA really say??) what if the basis for jurisdiction had been a jurisdictional statute other than 1332?
2. State law includes state statutes and state common law (Erie)

a. before Erie, 2071 was interpreted as only including statutes (Swift)

b. and the court had to constitutionalize the issue to overturn it (Erie)

i. because otherwise they’d run into stare decisis. 
b. but a federal court may apply federal procedural law (Hanna), (rephrase???)
i. because Congress does have the authority 

1. impliedly under Art III sect 2 

a. which gives Congress authority to create the courts, which implies the ability to create rules for their operation

2. and under Art I sect 8 (“necessary and proper”)

ii. to empower the courts (2072) to create procedural laws

c. however, even if the exercise of power in creating? / applying? procedural law is legit, 
i. we still want to avoid (Erie)

1. forum shopping (Black and White Taxi), and

2. the inequitable administration of the laws

3. so a federal court sitting in diversity should be just like a state court (York)

ii. but we don’t want to compromise the integrity of the federal court system (Byrd)
d. so, there’s an Erie/Hanna problem when a federal court is sitting in diversity and
i. There is a clash between a federal and state law, and

ii. The law is both procedural and substantive.
1. The federal law is both procedural and substantive? Or the state law? Or both? 

B. To determine whether federal or state law applies if you have an Erie/Hanna problem, 
1. Ask whether there is a conflict between a federal procedural law and a state law 

a. They do conflict if

i. They are in direct collision 

1. in which case, apply a narrowing construction to try to avoid the collision (Walker)

a. if the law can be narrowed but the practice still differs, analyze the federal practice as judge-made law (below)

ii. the federal law “covers the issue” 

b. if there’s no conflict, no problem, apply both; 

c. if there is a conflict, 

2. ask whether the federal law is procedural.
a. The federal law is procedural if
i. It really regulates procedure (Sibbach)

1. totally circular! 

2. “arguably procedural, ergo constitutional”

3. use this for judge-made law? (move this??..)
ii. it is a Federal Rule of Civil Procedure 

1. it will probably be considered procedural per se (Hanna)

a. because to get into the Federal Rules of Civil Procedure, it had to be approved by

i. the judicial advisory committee;

ii. the Supreme Court; and

iii. Congress; 

b. And it’s very unlikely that the Supreme Court would then turn around and find that it’s not procedural.

iii. It is a federal procedural statute not within the Federal Rule of Civil Procedure 

1. it will probably be considered procedural per se

a. because Ricoh assimilates all procedural laws to Hanna

b. AND it does not abridge any substantive right (2072-b)

i. Ask if the state law:
1. affects primary behavior (Harlan)

a. how you behave outside the courthouse

2. affects rights and obligations (Brennan)

a. how is this different from Harlan? Do we even need to apply this?
3. affects the outcome of the case (York)

ii. Ask of the federal law:

1. if there are “affirmative countervailing considerations” that mandate the application of the federal law even in the face of a substantive state law? (Byrd)

3. if the federal law is procedural and does not abridge any substantive right, 

a. apply the federal law 

i. if doing so wouldn’t undermine the twin policy aims of Erie:
1. avoidance of forum shopping (Black and White Taxi); and

2. avoidance of inequitable administration of the laws 

ii. and/or if the federal law is tied up with the integrity of the federal justice system (Byrd)

1. in which case you might apply the federal law even if the state law has substantive effects (Byrd)
b. OR, look for a way to realize the aims of the state substantive policy without mucking up the operation of the federal court system by creating a new procedural rule (Gasperini)
V. Pleading, Discovery, Summary Judgment 

A. Overview

1. Pleading, discovery, and summary judgment set the requirements P and D have to meet as the case progresses. 

a. Funnel: easy to get in first time – notice pleading; narrows as we winnow out cases – discovery, summary judgment; hard to come back second time - preclusion


i. We want to make it really easy for P to get into court in the first place 

1. because we believe adjudication is an important right

ii. We want to make it pretty easy to discover information

1. but there are limits b/c we don’t like fishing expeditions

iii. we want to try cases only if there’s a material issue 

1. so if P really doesn’t come up with any evidence, we want to get rid of the case before trial

iv. and, once you’ve had your day in court, we really don’t want to let you back in on the same issue 

1. because we run the risk of inconsistency 

2. and it’s really inefficient

3. and unfair to D 
2. most of this is really about who bears the cost of discovery and at what stage..

B. Pleading
1. Is the complaint sufficient on its face?

a. Notice pleading: all we need is enough information for the defendant to formulate a response (Dioguardi)

i. “short and plain statement”

ii. Generally we don’t allow D to ask for more info in the complaint (12-e)

1. b/c that’s essentially shifting the cost of D’s discovery on to P

2. But, if the complaint states too much, D may be able to ask for more info on a partial statement (Garcia)

iii. Too much info ( can potentially plead yourself out of court (American Nurses)
b. The complaint doesn’t have to explicitly state a legal theory

i. But it does have to present/track the elements of a cause of action 

ii. To what extent should the court reformulate P’s complaint? 

1. court can’t infer facts that exist in the world
2. but conflicting approaches on whether court should infer a legal theory where the elements aren’t tracked/cleanly presented in the complaint:

a. be generous (Rosen, Dioguardi)

b. or not (Case)

c. comes down to how you parse the term “claim”

c. complaint also must include demand for damages and jurisdictional allegations (Capron)
d. your complaint has to be based on (rule 11):

1. Good law, or

2. A non-frivolous argument for reform

a. Argue: changes in the world

b. Sources: extra-judicial
2. Burden of Pleading
a. usually on party who has burden of proof at trial

i. D must plead affirmative defenses
1. unless listed in the enabling clause

2. (usually P must plead everything in the enabling clause)

b. five theories, all problematic, on who should have to plead what:

i. affirmative/negative

ii. essential element

iii. probability

iv. access to information

v. public policy
3. motion to dismiss for failure to state a claim on which relief can be granted? (12-b-6)

a. complaint can be either:

i. factually insufficient

1. in which case the court should dismiss w/leave to amend;

ii. or, legally insufficient

1. which means there is no possible legal theory that could support the claim for relief

2. in which case the court should dismiss on the merits

iii. but it’s manipulable, which you qualify it as, and it makes all the difference!

4. Rule 11: everything you give to the court has to be

a. Based on “reasonable inquiry”
i. But there can be a higher standard – ie, actual veracity instead of reasonable efforts - in certain types of cases (Rule 23, Surowitz)

ii. change from old standard: “good heart, empty head”

b. obligation is ongoing – submissions must be updated if new facts come to light

c. Otherwise you face sanctions

i. At the judge’s discretion

ii. sanctions paid to court, not opposing party

d. Designed to prevent litigation as harassment..

i. so even if your facts are good, you can’t bring motions, etc for impermissible reason

1. like publicity.. 

C. Discovery

1. begins with mandatory disclosure

a. default: just lists, not the stuff itself

i. at this stage you have to list stuff relevant to YOUR claim or defense (not any party’s)

b. but if you agree to more, we’ll hold you to it (Comas)

2. then proceeds independently 

a. the parties can discover anything relevant to any party’s claim or defense

i. or can discover anything relevant to the subject matter of the dispute (old standard) with special permission from the court on showing of good cause
1. (some courts still always apply the old standard)

2. new standard: ties discovery more closely to substantive law (how elements of claim are defined becomes very important)

3. standard changed to prevent fishing expeditions

b. the parties have 5 discovery devices at their disposal:

i. depositions

1. expensive

ii. interrogatories

1. limited number

2. only for parties

iii. production
1. any tangible thing (usually documents)
iv. physical examination

1. only for parties, by request

v. request for admission 

1. totally underused!

3. The court can sanction you if you don’t comply w/discovery (Rule 37)
a. Sanctions: not just monetary, can substantively affect your case (ie, exclude evidence as a sanction)

4. International discovery: a court can assist a foreign tribunal (Intel, 1782)

a. What counts as a tribunal? 

b. Whose rules of discovery should apply? 

D. Summary judgment (Rule 56)
1. designed to winnow out cases if there’s no material dispute

a. material: element of cause of action/defense

i. so again, back to the substantive law..

2. the moving party has to meet their initial burden of proof
a. which varies depending on who has the burden of production/persuasion at trial

b. if the moving party does NOT have the burden at trial, their initial burden is:

i. foreclose all possibility (Adickes)

ii. just saying “prove it” (Celotex)

iii. comb through the evidence and affirmatively investigate (Brennan/White)

3. if they meet their initial burden, the non-moving party has to show that there is a material issue for trial

a. do they have to present evidence in form that would be admissible at trial? (Celotex)

i. realigning summary judgment burden w/directed verdict

4. summary judgment dismissal is on the merits and final 

a. but you can appeal

b. and: partial summary judgment (just get rid of certain issues)

VI. Preclusion  

A. Overview

1. Preclusion doctrine is about when and how a second forum will recognize (give effect to) a previous lawsuit
2. Preclusion derives from
a. The “full faith and credit” clause (Art. IV)

i. And § 1738 (applying the full faith and credit clause to the federal courts)

b. and so, preclusion does not apply unless
i. the original forum had personal jurisdiction over the defendant

ii. and subject matter jurisdiction over the dispute
1. that was the traditional rule; 

2. current restatement rule: it’s okay to give preclusive effect to judgment rendered by a court without subject matter jurisdiction unless

a. the court exercised a “manifest abuse of authority”

b. or “substantially infringed” on the sovereignty of another tribunal 

c. but couldn’t you argue that this is the case every time a court oversteps its jurisdictional bounds?

c. the preclusive effect of a judgment
i. is determined by the preclusion law of the rendering forum 

ii. (we give full faith and credit, not just to the judgment, but to the rules governing the effect of the judgment)

d. preclusion must be raised in the pleadings

i. not by the court sui generous 

e. if a claim is res judicata, dismissal is mandatory 

i. issue preclusion??

3. Preclusion

a. Is good because 

i. It’s judicially efficient

ii. it protects against inconsistent judgments

iii. gives finality, “repose to the individual”

b. but we’re concerned with

i. fairness, and

ii. replicating error

B. Claim Preclusion 

1. Claim preclusion/res judicata bars relitigation of all claims that could have been brought in a previous lawsuit

2. Policy and tension:

a. Policies supporting claim preclusion:

i. Judicial efficiency

ii. Preventing inconsistent judgments

iii. Finality, repose to the individual (there is an end to litigation, judgment won’t be undone)
b. Tensions

i. To what extent will we let P be the master of her claim? When will we require her to bring all her claims in one suit, at the risk of preclusion? 

3. For a later suit to be claim precluded, the judgment in a previous suit must have been:

a. on the same claim;
i. which encompasses all transactionally related claims (Rush)
1. Gibbs test: “common nucleus of operative fact”

ii. the scope of the transaction is defined by the substantive law 
1. just because a claim arises under multiple statutes doesn’t make it multiple claims

a. but, if there is one really distinct, important statute, maybe we’ll see the claim under that one as a separate claim

2. you have to ask for all possible relief, including future/expected damages

a. if something new is discovered later, no new claim

i. but, Rule 60: we’ll let you go back to the court and amend the original judgment 
1. only if it’s based on facts that couldn’t have been discovered at time of trial

ii. AND: two disease rule exception 

1. for latent diseases

2. mainly for asbestos cases
3. continuous/repeated wrongful activity 

a. can be seen as multiple transactions
i. ie, discrimination 

ii. corporate fraud

iii. if you go first to a court of limited jurisdiction 

1. you should not be precluded if the court could not have heard your claim

a. though there might be a state substantive law saying the preclusive effects of the judgment reach even claims that the court could not have heard

2. you do have to ask the court to exercise the fullest extent of its jurisdiction 

a. including asking for 

i. supplemental jurisdiction 

ii. and the fullest possible reach of personal jurisdiction  

b. but if the court declines, you should not be issue precluded 

b. between the same parties; 
i. or parties in privity

1. privity is a legal conclusion;

2. look to the substantive law to determine privity

a. spouses are not in privity

b. child/guardian, estate/trustee, named/unnamed plaintiffs are in privity 

ii. look to privity at the time of the original lawsuit

c. and, final and on the merits 

i. default judgment 

1. won’t be given preclusive effect in a collateral challenge for lack of personal jurisdiction 

a. because the first judgment is not valid

2. will be given preclusive effect if there was no subject matter jurisdiction 

a. because it was your obligation to show up and argue that in the first suit 

ii. initial judgment that’s currently up on appeal

1. is usually thought to be enough

2. but that’s shifting.. 

4. Stare decisis 
a. Is res judicata for questions of law

b. Can be overturned 

c. But is binding beyond “transactionally related” claims

C. Issue Preclusion 

1. Issue preclusion/collateral estoppel bars relitigation of issues that actually were brought in a previous lawsuit
2. Policies and tensions: 

a. Policies for issue preclusion: 

i. Judicial efficiency
ii. Protection against inconsistent judgments

b. we’re concerned with

i. fairness, and

ii. replicating error

3. The Issue: 
a. For a party to be collaterally estopped from litigating an issue in a later suit, the issue in the previous suit must have been
i. The same issue litigated in the first forum
1. the issue is defined as narrowly as possible
a. otherwise issue preclusion becomes claim preclusion

2. actually litigated

a. we want to make sure the issue was actually in contention

i. because if it wasn’t, the policies for issue preclusion break down:

1. there’s a greater chance of replicating error 
2. and the efficiency argument is much weaker: the system isn’t doing something redundant
b. evidence presented: 

i. majority view (Hazard):

1. actually litigated means some evidence presented to a factfinder on that issue
a. look to the trial record, pre-trial order, jury instructions, etc

b. default judgment, settlement, stipulation not good enough
2. no “conviction by silence”: if an issue was plead, but there’s no evidence, that’s not good enough

ii. minority view (Vestal)

1. if an issue is plead, it has been litigated

2. doesn’t matter if there was evidence actually presented
a. if an issue is plead and no evidence is presented, that’s tantamount to an admission that there is no evidence 

c. full procedural opportunity to litigate:
i. if the first tribunal is of a different type than the second,

1. if the first tribuanal had more limited procedural rules, 
a. issues may not count as having actually been litigated

2. but if procedurally it was a satisfactory proxy for a court

a. issues probably will count as having been actually litigated 

d. standard of proof: 
i. if the standard of proof in the first case 

1. was higher 

a. issue preclusion is allowed in the second forum

2. was lower 

a. no issue preclusion 

b. b/c it hasn’t been actually litigated under this standard

ii. essential to the judgment

1. we want to make sure the issue was essential to the judgment

a. because then we’re confident that the court and the parties gave it their full attention

2. what is essential to the judgment turns on the substantive law

3. essential to the judgment means 

a. majority view: 

i. that the ruling on the issue was essential to the outcome (Rios)
1. ie, it was an element of P’s cause of action, or D’s affirmative defense

a. so if it had been decided the other way, the case would have gone the other way

2. if it didn’t affect the outcome, you can’t appeal (Rios)

a. but, there’s no right to appeal in a civil case..

b. minority view (Northwestern Fire): 

i. some courts hold that even if a finding wasn’t essential to the judgment, 

ii. but it’s clear that the court treated the issues underlying the finding as essential, 
iii. it counts as essential to the judgment 

c. alternative grounds for judgment 

i. if the opinion presents multiple grounds for the judgment

1. each of which would have been a sufficient basis for the judgment 
ii. and the ruling on the issue was essential to one of them

iii. modern view is, that counts as essential to the outcome
4. actually decided

a. if we can’t tell if an issue was actually decided, we can’t tell if it was essential to the judgment;

i. sometimes we can tell just because the outcome wouldn’t have been possible without a given decision on the issue 

ii. but, if there were multiple issues in the previous suit, each of which would have been sufficient to decide the case 

1. a general verdict may not tell us what was actually decided (Russell) 

2. but a directed verdict will   

4. Mutuality 

a. Traditional rule of mutuality: “take the bitter with the sweet”
i. the parties must be the same as in the first suit

1. or in privity
2. codefendants:
a. three theories on when codefendant relationship satisfies mutuality:

i. if they were actual adversaries (there was a cross-claim)

ii. if they were adversaries in fact

iii. if they could have cross-claimed, even if they didn’t

1. this looks like claim preclusion! 

2. no court has gone this far

ii. the classic rule: only a party bound by the previous judgment can assert it
1. mutuality is still sufficient

2. indemnification exception established early 

3. it’s been stretched even further since.. 
b. Erosion of mutuality 

i. Policy and tension

1. Policy for:

a. Efficiency: 

i. mutuality requirement creates perverse joinder incentives in the first forum

b. Fairness

i. Inconsistent judgments (indemnification problem)

ii. Not fair to give P more than one day in court

2. tension: 

a. Is it really more efficient to create one mammoth, complicated lawsuit than multiple smaller suits?

i. especially with some claims that might not need to be brought at all, depending on the outcome of one of the claims?

ii. aren’t we shifting litigation costs onto secondary defendants, who otherwise wouldn’t have been joined? 

b. Your first day in court isn’t necessarily fair.. 

ii. indemnification exception established early 

1. sometimes extended to vicarious liability 

2. needed because high risk of inconsistent judgments

iii. Traynor: 

1. completely eliminates mutuality

a. no distinction between offensive and defensive

2. the party against whom preclusion is asserted must have been a party (or privity) to the first suit

a. no additional factors (“full and fair”)

iv. Blonder Tongue 

1. limits preclusion to DNMIP (Defensive Non-Mutual Issue Preclusion)
a. where preclusion is being used to defeat liability 

2. the party against whom preclusion is asserted must have been a party to the first suit

3. must have had a “full and fair” chance to litigate in the first suit 

a. lets courts peer over each others’ shoulders!! 

b. procedural, substantive, and evidentiary fairness

c. incentives in the prior suit matter

v. Parklane

1. allows ONMIP (Offensive Non-Mutual Issue Preclusion)

a. where preclusion is being used to establish liability

2. the party against whom preclusion is asserted must have been a party (or privity) to the first suit

3. application is at the court’s discretion,
a. depending on factors including: 
i. efficiency: 
1. did P have an opportunity to join previous suit?

a. we don’t like to let plaintiffs “wait and see”

ii. fairness to D:

1. foreseeability 

a. if you didn’t know the issue might come up in a subsequent lawsuit, you might not have rigorously litigated it if the stakes weren’t high

2. consistency 

a. if there are inconsistent prior judgments, not fair to give offensive preclusive effect to one of them
3. full and fair opportunity 

a. ie, did D have full access to witnesses, evidence in the first suit?

i. The forum was not of D’s chosing..

b. Incentives/stakes in the prior suit matter

b. we want to be particularly careful

i. because D was the prisoner of the first lawsuit

Civ Pro Checklist
Personal Jurisdiction 

5. A court’s personal jurisdiction is its power over the defendant.

a. in personam jurisdiction: personal jurisdiction over a person 

b. in rem jurisdiction: personal jurisdiction over a thing 

6. A court can assert personal jurisdiction over the defendant if there is a statute authorizing the exercise of personal jurisdiction; if the exercise of jurisdiction comports with due process under the Constitution (Pennoyer); and if service of process was proper. 

a. So, assuming service of process was proper, to determine if the court can exercise jurisdiction over (xxx), we have to satisfy the statutory and constitutional tests. 

7. Statute

a. Federal: 4k

i. 1a: piggyback (state court of general jurisdiction in state in which..)

ii. 1d: federal long arm statute

iii. 2: special long arm

1. 1331 ONLY

2. how do you prove not subject to jurisdiction in ANY state??

b. “tracks the language” of constitution – might still be different standard!

8. Constitution

a. State: 14th am; Federal: 5th Am

b. The traditional constitutional basis for jurisdiction are citizenship/domicile, consent/appearance, and presence; jurisdiction over an absent defendant on the basis of contacts with the forum can also be constitutional (Shoe). 

c. Citizenship/domicile (Millikin)

d. Consent/appearance (Zapata, Carnival Cruise)

i. implied consent (Hess, Shaffer – but Shoe?)

e. Present & served (Burnham)

f. Contacts

i. General jurisdiction 

1. subject to jurisdiction on ANY cause of action, so only if contacts are enough to be surrogate for domicile/consent

2. Perkins: de facto presence, contacts cumulatively, jur. by neces

3. Helico: contacts seriatim, not enough

4. reasonableness test: don’t know, b/c domicile ( reasonable

a. but, Shaffer: EVERYTHING subject to min con, reasonableness? 

ii. Specific jurisdiction: subject to jurisdiction on a specific cause of action IF: 

1. contacts are sufficient (quality and quantity; characterize!);

a. purposeful availment (Hanson) - reciprocity

i. Affiliating circumstances (WWide)

ii. Reasonable anticipation (WWide)

iii. NO mere foreseeability (WWide)

iv. Directed action (Asahi)

v. NO portable torts (WWide)

vi. NO unilateral act (Hanson)

vii. Stream of commerce + knowledge? (Asahi, WWide)

viii. Extrater. + wrongful + commercial (Kulko)

2. cause of action arises out of/related to the contacts (NO unrel.)

3. Reasonable (“traditional notions of fair play and substantial justice”): 5 factors (WWide)

i. P’s interests obtaining convenient relief

1. less if P is not citizen (Asahi)

ii. D’s interests 

1. burden of foreign forum

iii. state interest

1. statute (McGee, Keeton); no con max

2. downstream effects/other ways to regulate? (Asahi)

iv. interstate judicial system’s interest – efficiency

1. trial where evidence and witnesses are

v. shared interest of several states in sub policy

1. ie, int’l trade (Zapata)

iii. Brennan: continuum

1. Triangular: balance interests of P, D, forum

g. Property (federal: 4n)

i. Property = contact, Shoe test (Schaffer)

1. real property (classic in rem) = OK, STRONG state interest

2. quasi in rem  1 – see how close to classic in rem 

a. enforcement: integrity of system at stake

no j under c/a chief; j under sep c/a; or brennan

h. Virtual Reality

i. Three theoretical approaches

1. apply current doctrine

2. develop unique doctrine

3. self-regulating

ii. weight of websites (Zippo)

iii. where do you locate an intangible? (Harris)

iv. biz w/forum v in forum (Gator)

v. look to nature of relationship between contact and forum

Federal Question Jurisdiction

5. The federal courts’ subject matter jurisdiction defines its power to hear the type of dispute before it. 

Federal subject matter jurisdiction must be authorized by Congress via statute, and Congress must derive authority for the statute from Art III Sect 2 of the Constitution. So to see if this exercise of federal subject matter jurisdiction would be valid, we have to see if the exercise of jurisdiction is proper under the Constitution and under a Congressional statute. 

6. Constitution: “arising under” (Art 3 sect 2)

i. federal ingredient lurking (Osborn) – only constitutional test

7. statute: 1331

a. tracks the language, but not interpreted to its broadest extent

b. 7 tests:

i. face of P’s well-pleaded complaint (Mottley)

1. ie, in the elements of the cause of action

ii. cause of action arises under sovereign that creates it (American Wellworks)

iii. the case “turns on” construction of federal law (Smith); 

iv. reference to a federal statute as a standard is not enough (Moore)

v. only if congress has created a private right of action (Merrell Dow); 

vi.  “nature of the federal interest” is sufficiently strong (Ftnt 12); 

1. emphasis on constitution 

vii. danger of underenforcement of a federal norm (Brennan DISSENT)

8. Policy 

a. Protect federal interest

Protective Jurisdiction

6. Where Congress has enacted a jurisdictional statute in the absence of rules of decision, the federal courts could exercise protective jurisdiction to protect a strong federal interest. 
a. Osborn – first instance; Planter’s of Georgia better 
7. three theories 
a. active and articulated federal policy 

b. congress could have enacted substantive law in area, didn’t (interstate commerce)
c. entity or instrumentality of federal law (ie, Red Cross)
8. Policy  

a. protect a strong federal interest

almost NEVER exercised 

b. Diversity Jurisdiction
5. Constitution: art III sect 2 “citizens of different states”

6. Statute: 1332

a. 1332 not as broad as Constitution, and common law not as broad as 1332

b. citizens of different states (or alien, or foreign state as plaintiff);

i. Citizenship =  

1. domicile: live + intend to return

a. switch (Mas)

b. permanent resident aliens = domicile (1332a)

2. corporate (1332c1)

a. state of incorporation, and

b. principle place of business: 3 tests (White)

i. “nerve center” – decision makers

ii. “operations” – volume

iii. “totality of circumstances” – combo of the two

3. LLP = _every_ state of partners’ citizenship (Grupo)

a. But not state of incorporation! (Carden)

4. Class action: citizenship of named Ps only (Walmart)

5. legal representative = citizenship of party they represent (1332c2)

ii. real parties at interest (1359)

1. can’t destroy by adding parties (Rose)

2. can’t manufacture by assignment (Kramer)

iii. time of filing; 

1. subsequent changes can not create or rectify (Grupo) 
iv. complete diversity (Strawbridge)

c. amount in controversy MORE than $75,000

i. standard: legal certainty that P cannot recover 

ii. aggregation

1. P v D okay (rule 18)

2. multiple Ps, Ds: only if common and undivided interest (rule 20)

3. class action: NO aggregation  

iii. injunction: EITHER value to P, or cost to D

7. Policy  

a. protect D from in-state prejudice (Rose)

b. DON”T like forum shopping

Erie

The case between P and D has been brought in federal court under diversity jurisdiction, so the Erie doctrine dictates that the federal court is bound to follow state law (because the federal courts do not have the power to create law if Congress does not have the authority under the Constitution to give them that power). 

However, the Hanna prong of the Erie doctrine tells us that the federal courts are allowed to apply federal procedural law in diversity cases because federal procedural law is validly enacted pursuant to Constitutional authority (art I sect 8, impliedly under art III sect 2) and a Congressional grant of power (2072). 

So, to decide whether the federal or state law applies here, we have to ask if the federal and state laws are in conflict; if they are, we ask if the federal law is procedural and validly enacted under 2072a and b; if they are not, we ask whether we should apply the state law under the Erie doctrine (same analysis as under 2072b). 

1. Are the laws in conflict (SAY which laws are which)?

	Direct collision 

Walker: narrowing construction 

Coexist(Erie (under 2072b) 
	Covers the issue: Ricoh 

Burlington-underlying purposes are coextensive 


a. Conflict ( federal rule validly enacted?

i. under the constitution? Yes, procedural law is valid (above).

ii. under the REA/2072?

	No- violates 2072(b) 

abridging, enlarging or modifying a substantive right- (hard b/c approved by SC and congress) 
	Yes- IF - Sibbach test- rule “really regulates procedure” 

FRCP and statutes valid per se (Hanna, Ricoh)


2. Erie: use state substantive law (RDA)

a. Is the state law substantive or procedural?

i. Harlan’s concurrence: regulate primary activity 

	York- outcome determinative 

Federal court in diversity = state court 
	twin aims of Erie: discourage (1)unequal admin of law and (2)forum shopping.


b. Byrd balancing test: state interest v. federal interest: Is the federal law central to an independent fed. system of admin. justice under Byrd?

	No. No other interest besides the 7th ammendment has been cited.
	Yes – 7th ammendment is only one we have so far.


c. hybrid procedural rule (Gasperini) 

accommodate state substantive interest and federal procedural interest 

Pleadings

A. In filing a 12b6 motion to dismiss, D is alleging that P has failed to state a claim on which relief can be granted. 

a. Need only facts; 

i. legal theory: tracked, not stated 

b. To decide: 

i. Define elements from statute;

ii. Burden of pleading

1. theories:

a. pos/neg

b. essential element

c. probability 

d. access to info

e. public policy

f. affirmative defenses: enabling clause

2. burden of proof usually ( burden of pleading 

iii. Sufficient facts alleged 

1. can’t infer facts

2. can infer theory

a. generous (Dimock)

b. not (Case) 

c. standard: appears to legal certainty that facts alleged do not support legal theory 

i. factually insufficient: dismiss w/leave to amend

ii. legally insufficient: final and on the merits

B. more info

a. only “a short and plain statement of the claim” (rule 8); 

i. enough info for notice to D,

ii. and formulate a response 

b. 12e: rare (shifts costs)

i. but maybe, if P pleads too much (American Nurses)

Discovery

5. begins with mandatory disclosure

a. just lists of info

i. relevant to YOUR claim or defense 

b. agree to more than just lists (Comas)

6. then proceeds independently 

a. relevant to ANY party’s claim or defense

i. relevant to the subject matter of the dispute w/good cause (ask court)

1. no fishing 

b. 5 discovery devices 

i. depositions

1. expensive

ii. interrogatories

1. limited number

2. only for parties

iii. production

1. any tangible thing (usually documents)

iv. physical examination

1. only for parties, by request

v. request for admission 

1. totally underused!

7. sanctions (Rule 37)

a. not just monetary, can exclude evidence, etc

8. International discovery: a court can assist a foreign tribunal (Intel, 1782)

a. What counts as a tribunal? 

b. Whose rules of discovery should apply? 

Summary Judgment

A. Summary judgment (rule 56) is designed to winnow out cases before trial if there is no genuine issue of material fact. 

a. Material = element of claim or defense 

B. Has the movant met their rule 56 burden? 

a. If no, no reply required. 
b. affidavits not required. (56b – or 56a for P)
c. movant w/out burden of proof: 
i. three definitions of rule 56 initial burden 
1. Adickes: foreclose all possibilities  
2. Rehnquist in Celetex: “prove it” is enough
a. Formal language: “inform the court; identify portions of record”
3. Brennan/White in Celetex: affirmative showing, or comb through evidence and affirmatively investigate 
C. Has non-movant sufficiently responded?

a.  If movant meets initial burden, then non-movant must demonstrate material issue 

b. respond by 

i. claiming movant hasn’t met initial burden

ii. point to evidence already on record

1. Can NOT just rest on pleadings (56e)

iii. produce more evidence 

1. in rule 56 form (admissible at trial)

2. Rehnquist: not in rule 56 form okay, if could be reduced to admissible form 

iv. ask for more time (56f)

D. partial summary judgment
Claim Preclusion

5. Claim preclusion/res judicata bars relitigation of all claims that could have been brought in a previous lawsuit

6. Requirements

a. Same Claim;

i. transactionally related 

1. Gibbs test: “common nucleus of operative fact”

ii. scope of the transaction: from substantive law 

1. multiple statutes = single claim

a. distinct statute exception

2. something new ( no new claim

a. Rule 60: amend the original judgment 

b. two disease rule exception 

3. continuous/repeated wrongful activity ( multiple transactions

iii. court of limited jurisdiction ( no preclusion

1. you have to ask for full jurisdiction 

b. Same Parties; 

i. privity: legal conclusion

c. Final and on the merits 

i. personal jurisdiction 

ii. subject matter jurisdiction 

1. “manifest abuse of authority”

2. “substantially infringed” on sovereignty 

3. “insufficient information”

iii. preclusion law of rendering forum 

7. Stare decisis: res judicata for law 

8. Policy 

a. Judicial efficiency

b. inconsistent judgments

c. Finality, repose 

Issue Preclusion

5. Issue preclusion/collateral estoppel bars relitigation of issues that actually were decided in a previous lawsuit. To determine whether issue preclusion applies here, we have to see if the requirements of the issue and the parties are met. 

6. The Issue: 

a. Same Issue (narrow)

b. Actually litigated

i. evidence presented to a factfinder (Hazard)

1. Vestal: pleadings w/out evidence 

ii. full procedural opportunity (admin tribunal)

iii. standard of proof 

c. Actually decided 

d. Essential to the judgment

i. essential to outcome (Rios)

1. minority view: treated as essential (Northwestern Fire): 

ii. alternative grounds for judgment – debatable 

7. The Parties

a. Mutuality (traditional rule): same parties or in privity

i. codefendants:

1. actual adversaries (cross-claim)

2. adversaries in fact

3. could have cross-claimed

ii. indemnification exception 

b. DNMIP

i. party against whom 

1.  “full and fair” (Blonder-Tongue)

a. (no full and fair in Bernhard)

c. ONMIP

i. party against whom; (full and fair??)

ii. discretionary

1. factors (Parklane): 

a. P’s opportunity to join first suit

b. foreseeability

c. consistency 

8. Policies 

c. judicial efficiency

d. inconsistent judgments

e. fairness

f. replicating error
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