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Chapter 1: A Survey of Civil Action

Notes: 
· Civil: Contrasted with criminal.  In both there is a “moving party” – the petitioner, plaintiff, appellant, etc.  A criminal case is intended to punish or deter.  In a civil case, both the plaintiff and the defendant can be a private entity or the government.  The goal of a civil case is compensation or injunction.

· Ambiguities between civil and criminal: There can be involuntary civil confinement – which resembles punishment and criminal law.  Is the goal punishment or rehabilitation?
· Criminal triggers certain constitutional concerns and rights and civil triggers other concerns.

· Can look at the distinction between civil and criminal on a functional level.  H. talks about reducing error.

· Procedure: Traditionally contrasts with substance.  Substance refers to rights and obligations of law.  Procedure is involved in mechanisms of enforcement.

· Line between procedure and substance can also be ambiguous.  H. raises the question of why we would reject a settlement if the ultimate reward is likely to be less than the cost of litigating.  There are many ways that information deficits or irrationality can lead to these sorts of situations.  How do procedures affect these?  
· Civil Law System: Opposed to common law system, which is an adversarial model where the litigants are autonomous in the sense that it is the parties have responsibility for bringing motions to court and unearthing evidence.

· Equity: Part of the system, which allows the court to use discretion and mercy.  Today, the common law and equity systems are combined in civil actions.

· Coleman v. Thompson: Example of the importance of small question such as whether weekends are counted as part of the time limit for serving papers.  The defendant was put to death because of the error in not counting weekends.
· Exercise: Question of what should be done if an HMO refuses to allow an operation that the patient thinks is necessary.  What should the patient do?
· Mediation – helps parties come to an agreement.

· Arbitration – private decision making that is bound by contract law rather than tort law.  One of the claims is that the court system cannot understand or effectively regulate a complex area like health care.  An important point is that arbitration does not create precedents.

Assignment: Casebook 62-73

Chapter 2: Jurisdiction Over the Parties or their Property
Section A: The Traditional Bases for Jurisdiction
Pennoyer v. Neff (U.S. 1877)
· Justice Field

· Holding:  The State of Oregon did not have personal jurisdiction over a non-resident (Neff) who owns property within the state in an in personam case, unless the property has already been attached to the state.  The judgment of the Circuit Court, to dismiss the appeal by Pennoyer, is upheld, although supported by a different legal rationale than that of the lower court.

· Facts:  Mitchell, a lawyer in Oregon, sued his client Neff for non-payment of legal fees.  Neff had retained Mitchell to help get a land patent from the U.S. government, and then had left Oregon and become a resident of California without paying him.  The state court in Oregon allowed Mitchell to go ahead with the suit and serve notice through publication in an Oregon newspaper.  Mitchell won by default and, a year later, he went forward with the writ of execution.  The sheriff then attached the land and auctioned it off to pay for his claim.  Mitchell himself bought the land and turned it over to Pennoyer.  Neff then reappeared and sued Pennoyer in U.S. Circuit Court.  Neff won on grounds that an affidavit for the service by publication was faulty.  Pennoyer appealed to the U.S. Supreme Court.
· Important Legal Reasoning:  

· The initial grounds for the U.S. Circuit Court to dismiss the case, because the affidavit was faulty, were not sufficient for that court to dismiss Mitchell v. Neff.  First, the Supreme Court thought that Mitchell had fulfilled his obligation by getting the editor of the newspaper (rather than the printer) to sign the affidavit.  Second, if the affidavit was the problem, Neff should have appealed to a higher court within the Oregon state system.  By moving the case in U.S. federal court, Neff was issuing a collateral challenge rather than an appeal.

· Oregon had the power to assert jurisdiction over 1) residents, 2) persons physically within its borders, and 3) property, but only when it has been attached by the state.  In the case of Neff, none of these applied because the property hadn’t been attached by the state until after the initial judgment in Mitchell v. Neff.
· To allow citizens to sue non-residents and serve notice to them in the newspaper would make the law a tool of oppression and fraud.  At the same time, service of a resident of State A by an agent of State B within State A would violate the sovereignty of State A, so personal service would be inappropriate.  However, because a non-resident owner of property in a state would presumably be aware of the status of his or her property, it is acceptable to serve notice of the seizure of property of a non-resident in a publication within the state.
· States A would be required to cooperate with State B in cases where State B had personal jurisdiction over a person within the borders of State A.  However, the Constitution does not require State A to go along with State B if State B does not have personal jurisdiction.

· Precedents:

· Article 4 of Constitution: “Full faith and credit shall be given in each state to the public Acts, records and judicial proceedings of every other state.”

· Act of Congress: “They shall have such faith and credit given to them in every court within the United States as they have by law or usage in the courts of the State from which they are or shall be taken.”

· Dissenting Remarks

· None recorded in opinion.

Squibs

Grace v. McArthur

· Holding:  An airline passenger is under the jurisdiction of the state he or she is flying over at any given moment.

· Facts:  A passenger was served by an Arkansas court while flying over Arkansas en route from Tennessee to Texas.

Blackmer v. United States

· Holding:  The U.S. may legally serve its citizens in another country without violating that country’s autonomy.

· Facts:  A U.S. resident living in France was served in France.

Milliken v. Meyer

· Holding: A state can serve its residents while they are in another state (applied Blackmer to states).
· Facts:  A resident of Wisconsin was served in Colorado.

Adam v. Saenger

· Holding: If a plaintiff who is a resident of State B brings a civil action against a resident of State A in a court in State A, and the defendant issues a counter action, then the plaintiff is considered under personal jurisdiction of State A.  State B is required to respect the rulings of State A.
· Facts: A Texas-based corporation, Beaumont Export & Inport Co., brought a civil action against Montes, a resident of California, in California state court.  Montes then issued a counter action.  Beaumont defaulted on its action and Montes won his counter action by default.  Montes then assigned his judgment to Adam, who tried to have it enforced in Texas.  The Texas court struck down Adam’s claim by saying that California law did not allow for the method of service employed by Adam and that California had no other jurisdiction over Beaumont.

Section B: Expanding the Bases of Personal Jurisdiction
Hess v. Pawloski (U.S. 1927)
· Justice Butler

· Holding:  The state may declare that the use of the highway by the nonresident is the equivalent of the appointment of the registrar as an agent on whom process may be served.  The difference between the formal and implied appointment is not substantial, so far as concerns the application of the due process clause of the 14th Amendment.  Judgment affirmed.
· Facts:  Hess was driving through Massachusetts and negligently struck and injured the defendant Pawloski.  Massachusetts served Hess by mail at his Pennsylvania home, summoning him for trial under jurisdiction established by state legislation.  Hess entered a special appearance in Massachusetts court to dispute that his due process rights were being violated by the service.

· Procedural History:  The plaintiff made a special appearance in Massachusetts court to dispute state jurisdiction.  State Supreme Court held that jurisdiction was warranted.  At trial, the jury returned a verdict for the defendant in error.  Plaintiff appealed to Supreme Court.

· Precedents:
· Pennoyer v. Neff:  Notice sent outsident the state to a non-resident is unavailing to give jurisdiction in an in personam action.

· McDonald v. Mabee:  A personal judgment against a nonresident defendant who neither has been served process nor appeared in court is without validity.

· Flexner v. Farson:  The mere transaction of business in a state by a nonresident does not imply consent to be bound by the process of its courts.

· Kane v. New Jersey:  The case recognizes the power of a state to exclude a nonresident [from state highways] until the formal appointment [of an agent] is made.

· Important Legal Reasoning:

· The Mass. Statute makes no hostile discrimination against nonresidents, but tends to put them on the same footing as residents.
· The state’s power to regulate the use of its highways extends to their use by nonresidents as well as by residents.

· In advance of the operation of a motor vehicle on its highway by a nonresident, the state may require him to appoint one of its officials as his agent on whom process may be served in proceedings growing out of such use.

· Dissenting Opinions:

· None.

Notes

· Hess indicates a separation of power and notice, i.e. the physical presence of the nonresident defendant is no longer needed for service.  “Consent” here is a legal fiction.

· State is only allowed to assert jurisdiction on those issues that relate to the defendant’s business and actions in the state.  Under Hess, could the state have brought a suit for a tort unrelated to automobiles?

· After Pennoyer v. Neff, the court used theories like “Presence”, which says that “a foreign corporation is amenable to process if it is doing business within the State in such a manner and to such extent as to warrant the inference that it is present there.”

Section C: A New Theory of Jurisdiction

International Shoe Co. v. Washington (U.S. 1945)
· Chief Justice Stone

· Holding:  Appellant having rendered itself amenable to suit upon obligations arising out of the activities of its salesmen in Washington, the state may maintain the present suit in personam to collect the tax laid upon the exercise of the privilege of employing the appellant’s salesmen within the state.
· Facts:  Plaintiff is a Delaware corporation with its principal place of business in Missouri.  Plaintiff does business in Washington State through salesmen who refer customers to the Missouri office for sales and are paid on commission.  The Washington salesmen are residents of Washington and conduct almost all of their business in Washington.  Washington State has an employment insurance program funded through contribution required to be made by employers.  Plaintiff had not paid its contributions and was being sued by the state for back payments.

· Procedural History:  Plaintiff brought action against State of Washington for violation of its due process rights.

· Precedents:

· Pennoyer v. Neff:  Presence within the territorial jurisdiction of a court was prerequisite to its rendition of a judgment personally binding him.

· Milliken v. Meyer:  Due process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with, such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice.”

· Hutchinson v. Chase & Gilbert:  The terms ‘present’ or ‘presence’ are used merely to symbolize those activities of the corporation’s agent within the state which courts will deem to be sufficient to satisfy the demands of due process.

· Kane v. New Jersey; Hess v. Pawloski:  Some single or occasional acts, because of their nature and quality, may be deemed sufficient to render the corporation liable for suit.

· Important Legal Reasoning:

· The regular and systematic solicitation of orders in the state by appellant’s salesmen was sufficient to constitute doing business in the state.
· The statute does not impose an unconstitutional burden on interstate commerce.

· Corporate personality, unlike an individual, can manifest its presence without as well as within the state of its origin only by the activities carried on in its behalf by those who are authorized to act for it.

· An “estimate of the inconveniences” which would result to the corporation from a trial away from its “home” or principal place of business is relevant in this connection.

· There are instances in which the continuous corporate operations within a state were thought so substantial and of such a nature as to justify suit against it on causes of action arising from dealings entirely distinct from those activities.

· Whether due process is satisfied must depend on the quality and nature of the activity in relation to the fair and orderly administration of the laws which it was the purpose of the due process clause to insure.

· To the extent that a corporation exercises the privilege of conducting activities within a sate, it enjoys the benefits and protection of the laws of that state.

· No reason for reading the due process clause so as to restrict a State’s power to tax and sue those whose activities affect persons and businesses within the State, provided proper service can be had.

· Dissenting Opinions:

· None.

Section D: Specific Jurisdiction and State Long-Arm Laws

Gray v. American Radiator & Standard Sanitary Corp. (Ill. 1961)
· Justice Klingbeil
· Holding:  The defendant [Titan]’s association with the State is sufficient to support the exercise of jurisdiction.  Reversed and remanded, with directions.

· Facts:  A water heater manufactured by American Radiator exploded after being installed in Illinois, injuring the plaintiff.  The explosion was traced back to a faulty valve, which was manufactured by Titan Manufacturing of Ohio.  Titan had no direct sales to Illinois and no other contacts with the state.  Gray sued American Radiator and Titan under an Illinois statute that claimed that corporations and individuals were liable in Illinois courts for tortious acts committed in Illinois.
· Procedural History:  Gray sued American Radiator and also Titan Value Manufacturing Co., which supplied a faulty part to American Radiator.  Titan filed a motion to quash based on lack of jurisdiction.  The trial court granted Titan’s motion and the plaintiff appealed.

· Precedents:
· Nelson v. Miller:  The Illinois statute comtemplates the exertion of jurisdiction over nonresident defendants to the extent permitted by the Due Process clause.

· International Shoe v. Washington:  The power of a state depends on two questions: (1) whether the defendant has certain minimum contacts with the state and (2) whether there has been a reasonable method of notification.

· Perkins v. Benguet Consolidated Mining Company: Where the business done by a foreign corporation in the State of the forum is of a sufficiently substantial nature, it has been held permissible for the State to entertain a suit against it even though the cause of action arose from activities entirely distinct from its conduct within the State. (note: was an argument for general jurisdiction)

· McGee v. International Life Insurance Co.:  It is sufficient for the purposes of due process that the suit was based on a contract which had substantial connection with the forum state.

· Smyth v. Twin State Improvement Corp.: Continuous activity within the state is not necessary as a prerequisite to jurisdiction.

· Nelson v. Miller:  The commission of a single tort within this state was held sufficient to sustain jurisdiction under the present statute.

· Hanson v. Denckla:  Courts cannot “assume that this trend [away from territorial justifications of jurisdiction] heralds the eventual deminse of all restrictions on the personal jurisdiction of state courts.”

· Travelers Heath Association v. Virginia:  A Nebraska insurance corporation was held subject to the jurisdiction of a Virginia regulatory commission although it had no paid agents within the state … “suits on alleged losses can be more conveniently tried in Virginia where witnesses would most likely live and where claims for losses would presumably be investigated.”

· Important Legal Reasoning:

· On the issue of a distinction between the place of a “tort” and a “tortious action”: We think it is clear that the alleged negligence in manufacturing the valve cannot be separated from the resulting injury; and that for present purposes, like those of liability  and limitations, the tort was committed in Illinois.

· We do not think that doing a given volume of business is the only way in which a nonresident can form the required connection with this State … at the present time it is sufficient if the act or transaction itself has a substantial connection with the forum.

· The relevant inquiry is whether the defendant engaged in some act or conduct by which he may be said to have invoked the benefits and protections of the law of the forum.
· The trend in defining due process of law is away from the emphasis on territorial limitations and toward emphasis on providing adequate notice and opportunity to be heard: from the court with immediate power over the defendant, toward the court in which both parties can most conveniently settle their dispute.

· When the alleged liability arises, as in this case, from the manufacture of products presumably sold in contemplation of use here, it should not matter that the purchase was made from an independent middleman or that someone other than the defendant shipped the product into this State.

· It is not unreasonable, where a cause of action arises from alleged defects in his product, to say that the use of such products in the ordinary course of commerce is sufficient contact with this State to justify a requirement that he defend here.

· Dissenting Opinons:

· None.

Notes:
· Forum non conveniens: The doctrine that court with jurisdiction should yield to another court with jurisdiction if trial in the second court is more convenient to the parties.

· The words “within the state” have been interpreted more liberally when the relevant act is an intentional tort.
McGee v. International Life Insurance Co. (U.S. 1957)
· Holding:  California’s claim of jurisdiction based on a contract with substantial connection to the state was held to be proper.

· Facts:  The plaintiff, a California resident, was the beneficiary of a life insurance policy issued by Empire Mutual Insurance Co. of Arizona.  International Life assumed responsibility for Empire’s insurance obligations.  Plaintiff and International Life had continuous contact over a series of years.  Neither Empire nor International Life had any agents in California and neither did any other business in California.  When International Life refused to pay McGee’s claim, he sued under the California Unauthorized Insurer’s Process Act, which subjects foreign corporations to suit on insurance contracts with in-state residents.

· Procedural History:  California ruled in favor of McGee, who then sought to enforce the judgment in Texas, where International Life was based.  A Texas court refused to uphold the California judgment, holding it void under the 14th Amendment.  

· Precedent:

· None listed in Excerpt.

· Important Legal Reasoning:

· Because of the nationalization of commerce during the 20th century, there is a clearly discernible trend toward expanding the scope of permissible state jurisdiction over foreign corporations and other nonresidents.

· Dissenting Opinions:

· None.

Hanson v. Denckla (U.S. 1958)
· Chief Justice Warren

· Holding:  Because the trustee’s contacts with Florida had been less than minimal, that state could not assert personal jurisdiction over it.  Since Florida had not obtained personal jurisdiction over an indispensable party to the action, the trustee, Delaware was justified in refusing full faith and credit to the Florida decree.

· Facts:  Dora Denckla, a resident of Pennsylvania, established a trust in Delaware, naming a Delaware bank as trustee.  Upon her death, the remainder of the trust would pass to whomever she had appointed as beneficiaries.  Later, Mrs. Donner moved to Florida.  While in Florida, she executed her will, which named two of her daughters as beneficiaries. She then executed the last change in her trust, designating two grandchildren (children of a third daughter) beneficiaries of the trust, with the remainder going to her estate.  After Mrs. Donner’s death, the two daughters named in a will brought an action in Florida claiming that the appointment of their sister’s children as beneficiaries of the trust had been ineffective.

· Precedents:

· None.

· Important Legal Reasoning:
· Restrictions on the personal jurisdiction of state courts are more than a guarantee of immunity from inconvenient or distant litigation.  They are a consequence of territorial limitations on the power of the respective States.  

· However minimal the burden of defending in a foreign tribunal, a defendant may not be called upon to do so unless he has had the “minimal contacts” with that State that are a prerequisite to its exercise of power over him.
· The unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum state.

· The defendant must purposely avail itself of the privilege of conducting activities within the forum state.

· Choice of law is a different issue than personal jurisdiction.

· Dissenting Opinions:  Justice Black

· The question whether the law of a State can be applied to a transaction is different from the question whether the courts of that State have jurisdiction to enter a judgment, but the two are often closely related.
· Where a transaction has as much relationship to a State as [this] appointment had to Florida its court ought to have power to adjudicate controversies arising out of that transaction.

Squibs

Empire Abrasive Equip. Corp. v. H.H. Watson, Inc.
· Important Legal Reasoning:  Although some other sovereign state may have a superior interest in having the controversy finally adjudged in its courts, our system of federalism has recognized that such conflicts between states will often arise, and has concluded that as long as the forum’s interest in opening its courts to the litigants is of due process dimensions, the sovereign rights of a sister state are not unconstitutionally abridged.
World-Wide Volkswagen Corp. v. Woodson (U.S. 1980)
· Justice White

· Holding:  Because we find the petitioners have no “contacts, ties, or relations” with the State of Oklahoma, the judgment of the Supreme Court of Oklahoma is reversed.

· Facts:  The plaintiffs in the original case (respondents here) bought an Audi from defendant (petitioner) Seaway Volkswagon in New York State.  At the time, the plaintiffs were residents of New York.  The next year, they moved to Arizona.  While in Oklahoma on the way to their new home, their Audi was struck by another car, causing them injury.  They subsequently brought a product liability suit against Audi, World-Wide Volkswagen (the regional distributor), and Seaway in Oklahoma.  Neither World-Wide nor Seaway had any previous contacts with the State of Oklahoma.
· Procedural History:  The defendants entered special appearances to contest jurisdiction of the suit in Oklahoma.  The trial court rejected their claim, so they sought a writ of prohibition from the Oklahoma Supreme Court to restrain the trail judge (Woodson).  The writ was denied, so they appealed to the U.S. Supreme Court.

· Precedents:

· International Shoe Co. v. Washington:  The reasonableness of asserting jurisdiction over the defendant must be assessed ‘in the context of our federal system of government.’

· Hanson v. Denckla:  It is a mistake to assume … the eventual demise of all restrictions on personal jurisdiction of state courts.  These restrictions are more than a guarantee of immunity from inconvenient or distant litigation.  They are a consequence of territorial limitations on the power of the respective States … it was foreseeable that the settler of a Delaware trust would move to Florida … yet we hold that Florida courts could not constitutionally exercise jurisdiction … the mere ‘unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum State.’

· Important Legal Reasoning:

· The concept of minimum contacts performs two related but distinguishable functions.  It protects defendants against the burdens of litigating in a distant or inconvenient forum.  And it acts to ensure that the States, through their courts, do not reach out beyond the limits imposed on them by their status as coequal sovereigns in the federal system.
· The sovereignty of each State, in turn, implied a limitation on the sovereignty of all of its sister States – a limitation express or implicit in both the original scheme of the Constitution and the Fourteenth Amendment.

· The forseeability that is critical to due process analysis is not the mere likelihood that a product will find its way into the forum State.  Rather, it is that the defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there.  The Due Process Clause … gives a degree of predictability … that allows potential defendants to structure their primary conduct.

· Financial benefits accruing to the defendant from a collateral relation to the forum State will not support jurisdiction if they do not stem from a constitutionally cognizable contact with that State.

· Dissenting Opinions: (Justice Brennan)

· The clear focus in International Shoe was on fairness and reasonableness.  The existence of contacts, so long as there were some, was merely one way of giving content to the determination of fairness and reasonableness.

· Even under the most restrictive view of International Shoe, several States could have jurisdiction over a particular cause of action.

· It may be true that the petitioners sincerely intended to limit its commercial impact to the limited territory … But obviously these were unrealistic hopes that cannot be treated as an automatic constitutional shield.

· The sale of an automobile does purposefully inject the vehicle into the stream of interstate commerce so that it can travel to distant States.

· It is difficult to see why the Constitution should distinguish between a case involving goods which reach a distant State through a chain of distribution and a case involving goods which reach the same State because a consumer took them there.

· International Shoe, with its almost exclusive focus on the rights of defendants, may be outdated.

· The ‘orderly administration of the laws’ provides a firm basis for according some protection to the interests of plaintiffs as well as of defendants.

Notes

· Hershkoff says there is a suggestion that personal availment is a threshold inquiry in World-Wide.

· There are at least 5 factors in the reasonableness of a forum: (1) Plaintiff interests (2) Defendant interests (3) State interest (4) Shared efficiency (5) Interest in enforcement of shared norms.

· In World-Wide, the majority seems to assume the defendant should have an opportunity to escape a particular forum.

Squibs

Keeton v. Hustler Magazine Inc.

· Important Legal Reasoning:  

· We have not to date required a plaintiff to have ‘minimum contacts’ with the forum State before permitting that State to assert personal jurisdiction over a nonresident defendant.

· A plaintiff’s residence in the forum, because of the defendant’s relationship with the plaintiff, may enhance the defendant’s contacts with the forum.

· We do not think that such choice of law concerns [i.e. the plaintiff choosing a forum because of favorable laws] should complicate or distort the judicial inquiry.

Kulko v. Superior Court

· Important Legal Reasoning:

· We cannot accept the proposition that appelant’s acquiescence to Ilsa’s desire to live with her mother conferred jurisdiction over appellant in the California courts in this action.

· Nor can we agree with the assertion that the exercise of in personam jurisdiction here was warranted by the financial benefit appellant derived from his daughter’s presence in California [i.e. not having to pay her costs of living].

Burger King Corp. v. Rudzewicz (U.S. 1985)
· Justice Brennan

· Holding:  Because Rudzewicz established a substantial and continuous relationship with Burger King’s Miami headquarters, receiving fair notice from the contract documents and the course of dealing that he might be subject to suit in Florida, and has failed to demonstrate how jurisdiction in that forum would otherwise be fundamentally unfair, we conclude that the District Court’s exercise of jurisdiction did not offend Due Process.  The judgment of the Court of Appeals is accordingly reversed, and the case is remanded for further proceedings consistent with this opinion.

· Facts:  The plaintiff is a Florida corporation whose principal offices are in Miami.  Franchises are licensed to sue its trademarks and service markets.  The governing contracts provide that the franchise relationship is established in Miami and governed by Florida law, and call for payment of all required monthly fees and forwarding of all relevant notices to the Miami headquarters.  Day-to-day monitoring of franchisees, however, is conducted through districted offices.  Defendant is a Michigan resident who entered into a twenty-year franchise contract with Burger King to operate a restaurant in Michigan.  Subsequently, franchisees fell behind in their monthly payments.  Burger King then brought a diversity action in Federal District Court in Florida.

· Procedural History:  Franchisees appealed to U.S. Court of Appeals for an injunction based on lack of jurisdiction.  The injunction was granted.  Burger King then appealed injunction to Supreme Court.

· Important Legal Reasoning:

· Where the defendant “deliberately” has engaged in significant activities within the State or has created “continuing obligations” between himself and residents of the forum, he manifestly has availed himself … it is not unreasonable to require him to submit to the burdens of litigation in that forum as well.

· Contacts may be considered in light of other factors to determine whether the assertion of personal jurisdiction would comport with “fair play and substantial justice.”
· The Court has emphasized the need for a “highly realistic” approach that recognizes that a “contract” is “ordinarily but an intermediate step serving to tie up prior business negotiations with future consequences which themselves are the real object of the business transaction.”

· Nothing in our cases suggests that a choice-of-law provision should be ignored in considering whether a defendant has “purposefully invoked the benefits and protections of a State’s laws.”

· Dissenting Opinions: (Justice Stevens)

· The Court seems to rely on nothing more than standard boilerplate language contained in various documents … such superficial analysis creates a potential for unfairness not only in negotiations between franchisors and their franchisees but in the resolution of disputes that inevitably arise from time to time in such relationships.

· The particular distribution of bargaining power in the franchise relationship further impairs the franchisee’s financial preparedness … Jurisdiction under these circumstances would offend the fundamental fairness which is the touchstone of due process.

Notes:

· Hershkoff raised a point about the nature of consent and the conditions in jurisdiction cases where implied consent really may leave a potential defendant with no choice.  The two examples of this are Hess v. Pawloski and Burger King.  What nature of real consent should be required?

· In Burger King, power relationships were a factor, but they could not be considered by the Circuit Court because they represented a finding of fact and was not challenged as such.

· Note that in general McGee v. International Life was an important precedent in this case.  Brennan seems to have a pronounced interest in “nationalizing” the State Court system.  This appears previously in World-Wide.

Asahi Metal Industry Co. v. Superior Court (U.S. 1987)
· Justice O’Connor

· Holding:  The petitioner did not purposely avail itself of California and its only contact with California was through a middleman distributor.  Therefore, California does not have jurisdiction over the petitioner and the decision of the California Supreme Court is reversed.
· Facts:  Gary Zurcher lost control of his Honda motorcycle and collided with a tractor.  Zurcher was severely injured, and his wife was killed.  Zurcher filed a product liability action in California against Cheng Shin Rubber Industrial Co., Ltd., the manufacturer of the motorcycle’s tire tube.  Cheng Shin then sought indemnification from Asahi, a Japanese company that manufactured the tube’s valve.
· Procedural History:  Cheng Shin settled with Zurcher, who then dropped out of the suit.  Only the indemnification action between Cheng Shin and Asahi remained.  Asahi issued a motion to quash summons, which was denied by the Superior Court.  The State Court of Appeals then issued a peremptory writ commanding the Superior Court to quash summons.  The Supreme Court of California then reversed the State Court of Appeals.  Asahi appealed to the U.S. Supreme Court.

· Precedents:

· Hanson, Burger King:  Minimum contacts must have a basis in “some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.  

· World-Wide Volkswagen:  Minimum contacts must be based on an act of the defendant.

· Important Legal Reasoning:

· We now find this latter position [that the defendant’s awareness of its product’s entry into the forum State is in itself insufficient to establish jurisdiction] to be consonant with the requirements of due process.  The “substantial connection” between the defendant and the forum State necessary for a finding of minimum contacts must come about by an action of the defendant purposefully direct toward the forum state.
· A defendant’s awareness that the stream of commerce may or will sweep the product into the forum State does not convert the mere act of placing the product into the stream into an act purposefully directed toward the forum State.

· When minimum contacts have been established, often the interests of the plaintiff and the forum in the exercise of jurisdiction will justify even the serious burdens placed on an alien defendant.

· The State Supreme Court’s definition of California’s interest in “protecting its consumers by ensuring that foreign manufacturers comply with the state’s safety standards” is overly broad.

· “Great care and reserve should be exercised when extending our notions of personal jurisdiction into the international field.”

· Dissenting Opinions: (Justice Brennan)

· The stream of commerce refers not to unpredictable currents or eddies, but to regular and anticipated flow of products from manufacture to distraction to retail sale.  As long as a participant in this process is aware that the final product is being marketed in the forum State, the possibility of a lawsuit there cannot come as a surprise.

· The defendant benefits economically from the retail sale of the final product in the forum State … These benefits accrue regardless of whether that participant directly conducts business in the forum State.
· Dissenting Opinions: (Justice Stevens)

· An examination of minimum contacts is not always necessary to determine whether a state court’s assertion of personal jurisdiction is constitutional.

· “Minimum requirements inherent in the concept of fair play and substantial justice may defeat the reasonableness of jurisdiction even if the defendant has purposefully engaged in forum activities” (Burger King).   Accordingly, I see no reason in this case for the plurality to articulate ‘purposeful direction’ or any other test as the nexus between an act of a defendant and the forum State that is necessary to establish minimum contacts.
Notes

· The intent to serve a large market may be a factor in determining whether a defendant can be haled into a forum.  Isn’t it reasonable to assume that a large-scale manufacturer should be liable in a state with a major market for its goods?

· The metaphor of a stream of commerce is in Asahi interpreted as a scattering or as a regulated flow.

Section E: General Jurisdiction and State Long-Arm Laws

Perkins v. Benguet Consolidated Mining Co. (U.S. 1952)
· Holding:  Under the circumstances above, it would not violate federal due process for Ohio either to take or decline jurisdiction of the corporation in this proceeding.

· Facts:  The defendant, a Phillipine corporation, was sued by a nonresident of Ohio in an Ohio state court on causes of action arising from activities conducted by the defendant outside of Ohio.

· Procedural History:  The Ohio state courts granted the defendant’s motion to quash the summons.  Plaintiff appealed to the Supreme Court.

· Precedents:

· None listed.

· Important Legal Reasoning:

· The corporate activities of a foreign corporation which, under state statute, make it necessary for it to secure a license and to designate a statutory agent provide a helpful but not a conclusive test of general jurisdiction.

Helicopteros Nacionales de Colombia, S.A. v. Hall (U.S. 1984)
· Justice Blackmun

· Holding:  We hold that Helicol’s contacts with the State of Texas were insufficient to satisfy the requirements of the Due Process Clause of the Fourteenth Amendment.  Accordingly, we reverse the judgment of the Supreme Court of Texas.

· Facts:  The petitioner is a Colombian corporation with its principal place of business in Bogota.  A helicopter owned by Helicol [petitioner] crashed in Peru.  Four U.S. citizens were killed.  Respondents’ decedents were employed by Williams-Sedco-Horn (WSH), a jointed venture with its headquarters in Houston, Texas.  Helicol had an established working relationship with WSH and also had bought helicopters and trained pilots in Texas.
· Procedural History:  Respondents instituted a wrongful death action in State District Court.  Helicol filed to dismiss on lack of jurisdiction.  Motion was denied and jury found in favor of plaintiffs.  Texas Court of Civil Appeals reversed this judgment and then the Texas Supreme Court reversed the judgment of the intermediate court.

· Precedents:

· Rosenberg Bros. & Co. v. Curtis Brown Co.:  Makes clear that purchases and related trips, standing alone, are not a sufficient basis for a State’s assertion of jurisdiction.

· Important Legal Reasoning:

· All parties to the present case concede that respondents’ claims against Helicol did not “arise out of” and are not related to Helicol’s activities within Texas.

· Even when the cause of action does not arise out of or relate to the foreign corporation’s activities in the forum State, due process is not offended by a State’s subjecting the corporation to its in personam jurisdiction when there are sufficient contacts between the State and the foreign corporation.

· Dissenting Opinions: (Justice Brennan)

· On the basis of continuous commercial contacts with the forum, I would conclude that the Due Process Clause allows the State of Texas to assert general jurisdiction over the petitioner.

· Contacts between the defendant and the forum are significantly related to the cause of action alleged in the original suit filed by the respondents.

· There is a substantial difference between contacts that are “related to” and those that “give rise” to the underlying cause of action.

· Limiting the specific jurisdiction of a forum to cases in which the cause of action formally arose out of the defendant’s contacts with the State would subject constitutional standards under the Due Process Clause to the vagaries of the substantive law or pleading requirements of each State.

Notes:

· The question of whether you can consent to jurisdiction depends on whether the law is based on individual rights and Due Process or state sovereignty.

· Brennan’s test is that we have to look at the ‘entire narrative structure’ of the grievance.  How this affects jurisdiction depends on the justification that underlies one’s rule of jurisdiction.

Section F: New Bases of Jurisdiction – Technological Contacts

Bellino v. Simon (E.D.La.. 1999)
· Judge Vance

· Holding:  Unsolicited calls to a nonresident defendant do not constitute purposeful availment necessary for personal jurisdiction.  However, extending a conversation by sending emails or making phone calls to a party within a state can count as minimum contacts.  Court grants motion to dismiss for defendant Spence but denies it for defendant Simon.
· Facts:  Christopher Aubert, a Louisiana resident, made contact with defendant Simon, a New York resident and owner of a sports memorabilia company, via Mr. Simon’s Internet web site.  After Aubert initiated the conversation, Simon called or emailed Aubert several times.  In these emails and calls, Simon allegedly libeled plaintiff Bellino.  Additionally, Simon referred Aubert to defendant Spence, a resident of Pennsylvania, who allegedly libeled Bellino during an unsolicited call from Aubert.
· Procedural History:  The defendants made a motion to dismiss to the trial court.

· Precedents:  

· Saktides v. Cooper (W.D. Tex. 1990):  The fiduciary shield doctrine protects corporate officers and employees from personal jurisdiction based on contacts with the forum state made solely in their corporate capacity.  However, because it is an equitable,  not a constitutional, doctrine, “[s]ome Courts have … stated that the fiduciary shield doctrine is unnecessary where the State’s long-arm statute has been held to extend to the limits of due process.”
· D.J. Investments Inc. v. Metzeler Motorcycle Tire Agent Gregg, Inc. (5th Cir. 1985):  “Considerations such as the quality, nature, and extent of the activity in the forum, the forseeability of consequences within the forum from activities outside it, and the relationship between the cause of action and the contacts relate to whether it can be said that the defendant’s actions constitute ‘purposeful availment’.”

· Brown v. Flower Indus., Inc. (5th Cir. 1982):  “Personal jurisdiction existed in Mississippi over three nonresident defendants as a result of a single long-distance telephone call initiated by one defendant to a third party residing in Mississippi … found that the defendants could have easily foreseen that the injurious effect of the tort would be felt by plaintiffs in Mississippi.”

· Wilson v. Belin (5th Cir. 1994):  “The court distinguished Brown, emphasizing that the Wilson defendants merely answered one uninitiated and unsolicited phone call.”

· Millennium Enterprises, Inc. v. Millennium Music, LP (D.Or. 1999): “District court declined to exercise specific jurisdiction over a nonresident defendant based on the sale of one compact disc into the forum because the record demonstrated that an acquaintance of plaintiff’s counsel instructed a third party to purchase the disc from the defendants.”

· Important Legal Reasoning:

· In a diversity action, personal jurisdiction may be exercised over a nonresident defendant if (1) the long-arm statute of the forum state confers personal jurisdiction over that defendant; and (2) exercise of such jurisdiction comports with the 14th Amendment’s due process clause.

· The exercise of personal jurisdiction satisfies due process when (1) the defendant has purposefully availed himself of the forum state by establishing ‘minimum contacts’ with that state; and (2) the exercise of jurisdiction comports with ‘traditional notions of fair play and substantive justice.’

· Court must examine whether the defendant purposefully directed his activities toward the forum state … and whether the cause of action arises out of or relates to those activities.

· Fairness factors considered include (1) defendant’s burden, (2) forum state’s interest, (3) plaintiff’s interest in convenient and effective relief, (4) judicial system’s interest in efficient resolution of controversies; and (5) the state’s shared interest in furthering fundamental social policies.

· Dissenting Opinions:

· None.

Notes
· Courts have been reluctant to find jurisdiction based solely on the existence of website advertisements.  The 9th Circuit held that ‘something more’ that mere maintenance of a website view by members of a forum is required to show that the defendant purposefully directed its activities at the forum.

· The W.D.Pa. developed a sliding scale test where “the likelihood that personal jurisdiction can be constitutionally exercised is directly proportionate to the nature and quality of commercial activity that an entity conducts over the Internet.”  The place on the scale is often determined by the degree of interactivity on the website.

Section G: Jurisdiction based upon Power over Property

Harris v. Balk (U.S. 1905)
· Holding:  Debt is considered to be attached to a person.  Thus, a court can exercise in rem jurisdiction over debt if the debtor is physically present in the forum.

· Procedural History:  Trial court ruled for appellant and North Carolina upheld trial court verdict.  Appealed to Supreme Court.
· Facts:  Harris, a citizen of North Carolina, owed a debt of $180 to Balk, also of North Carolina.  Balk, in turn, owed $344 to Epstein of Maryland.  When Balk took a trip to Maryland, Epstein instituted a garnishee on Harris to satisfy part of the debt that Balk owed Epstein.  Harris consented to the judgment and paid the money.  When Balk brought an action against Harris to recover the $180 debt, Harris claimed that he had already satisfied the debt by paying Epstein.

· Precedents:
· None.

· Important Legal Reasoning:

· Power over the person of the garnishee confers jurisdiction on the courts of the state where the writ issues.

· He is as much bound to pay his debt in a foreign state when therein sued upon his obligation by his creditor, as he was in the state where the debt was contracted … It is nothing but the obligation to pay which is garnished or attached.

· The Court indicated in dictum that the result might have been different if Balk had not been given notice of the attachment and an opportunity to defend in the Maryland action. (Does this refer to posting the notice on the Maryland courthouse?  Was that notice sufficient?)

· Dissenting Opinions:

· None.

Notes

· If Harris hadn’t paid, then Epstein could have sued Harris in personam to enforce the quasi in rem judgment.

· “vel non” means “or the absence of it (them)”

· The comment that the result might have been different if Balk had not been given notice of the attachment seems to reflect Pennoyer v. Neff.

Shaffer v. Heitner (U.S. 1977)
· Justice Marshall

· Holding:  Delaware’s assertion of jurisdiction over appellants in this case is inconsistent with that constitutional limitation on state power.  The judgment of the Delaware Supreme Court must, therefore, be reversed.

· Facts:  Heitner, a nonresident of Delaware, brought a shareholder’s derivative suit against 28 present or former officers of the Greyhound Corp.  Simultaneously, he filed a motion of sequestration of the Delaware property of the individual defendants.  The sequestrator “seized” approximately 82,000 shares of Greyhound stock and options belonging to 21of the defendants.  The stock was considered to be in Delaware because of a state statute that makes Delaware the situs of ownership of all stock in Delaware corporations.  Subject to Delaware law, defendants must enter a general appearance to contest sequestration, thus making themselves available for in personam jurisdiction.
· Procedural History:  Defendants put in a special appearance to contest jurisdiction to the Court of Charcery.  Court ruled against defendants, who then appealed to Delaware Supreme Court.  Delaware Supreme Court affirmed judgment of lower court.  Defendants then appealed to U.S. Supreme Court.

· Precedent:

· Mullane v. Central Hanover Bank & Trust Co.:  We have held that property cannot be subjected to a court’s judgment unless reasonable and appropriate efforts have been made to give the property owners actual notice of the action.  We held that 14th Amendment rights cannot depend on the classification of an action as in rem or in personam.

· Restatement (Second) of Conflicts:  A wrongdoer should not be able to avoid payment of his obligations by the expedient of removing his assets to a place where he is not subject to an in personam suit.

· Hanson v. Denckla:  The argument that by accepting a position with a Delaware corporation, the officers availed themselves of benefits which should confer jurisdiction is an argument for choice of law, not choice of jurisdiction.  It does not demonstrate that appellants have “purposefully availed themselves of the privilege of conducting activities within the forum State.”
· Important Legal Reasoning:

· The overwhelming majority of commentators have rejected Pennoyer’s premise that a proceeding “against” property is not a proceeding against the owners of that property.

· To justify an exercise of jurisdiction in rem, the basis for jurisdiction must be sufficient to justify exercising “jurisdiction over the interests of persons in a thing.”  The standard for determining whether an exercise of jurisdiction over the interests of persons is consistent with the Due Process Clause is the minimum-contacts standard elucidated in International Shoe.

· In cases where the property which now serves as the basis for state-court jurisdiction is completely unrelated to the plaintiff’s cause of action … the presence of the property alone would not support the State’s jurisdiction.
· The express purpose of the Delaware sequestration procedure is to compel the defendant to enter a personal appearance.  In such cases, if a direct assertion of personal jurisdiction over the defendant would violate the Constitution, it would seem that an indirect assertion of that jurisdiction should be equally impermissible.

· All assertions of state-court jurisdiction must be evaluated according to the standards set forth in International Shoe and its progeny.

· As Heitner’s failure to secure jurisdiction over seven of the defendants named in his complaint demonstrates, there is no necessary relationship between holding a position as a corporate fiduciary and owning stock or other interests in the corporation.

· Concurring Opinions (Justice Powell):

· In the case of real property, in particular, preservation of the common law concept of quasi in rem jurisdiction arguably would avoid the uncertainty of the general International Shoe standard without significant cost to “traditional notions of fair play and substantial justice.”
· Concurring Opinions (Justice Stevens):

· I would also not read this decision as invalidating other long-accepted methods (like what?) of acquiring jurisdiction over persons with adequate notice of both the particular controversy and the fact that their local activities might subject them to suit.  My uncertainty as to the reach of the opinion, and my fear that it purports to decide a great deal more than is necessary to dispose of this case, persuades me merely to concur in the judgment.

· Dissenting Opinions (Justice Brennan): 

· Recognizing that today’s decision fundamentally alters the relevant jurisdictional ground rules, I certainly would not want to rule out the possibility that Delaware’s courts might decide that the legislature’s overriding purpose of securing the personal appearance in state courts of defendants would be best served by reinterpreting its statute to permit state jurisdiction of the basis of constitutionally permissible contacts rather than stock ownership.

· I am convinced as a general rule a state forum has jurisdiction to adjudicate a shareholder derivative action centering on the conduct and policies of the directors and officers of a corporation chartered by that State.
· The chartering State has an unusually powerful interest in insuring the availability of a convenient forum for litigating claims involving a possible multiplicity of defendant fiduciaries.

· State courts have legitimately read their jurisdiction expansively when a cause of action centers in an area in which the forum State possesses a manifest regulatory interest.

· Practical considerations argue in favor of seeking to bridge the distance between the choice-of-law and jurisdictional inquiries.

· Once we have rejected the jurisdictional framework created in Pennoyer v. Neff, I see no reason to rest jurisdiction n a fictional outgrowth of that system such as the existence of a consent statute, expressed or implied.

Notes

· For shareholder lawsuits, you must sue the board of directors.

· Central lesson of Shaffer is that minimum contacts should apply to quasi in rem jurisdiction.
· If a court does have in personam jurisdiction over a defendant for a particular cause of action, it is unclear whether the court can attach out-of-state property were there isn’t minimum contacts.  Would enforcement of a verdict in that other state be an in rem-proper action?

· Property is generally not attached for jurisdictional purposes but rather for security.

· Note that the enforcement action may deal with cases where assets are located in a place where the defendant doesn’t otherwise have contacts.

· On what basis would a state that is the locus of a defendant’s property be able to attach the property?

· Quasi in rem (1) is where two parties have a dispute over property.  Quasi in rem (2) is where one party attempts to assert jurisdiction over another’s property for causes unrelated to the property.

· Part of the issue for Marshall and Powell is that defendant’s roles as officers and as shareholders should be separated.

Section H: A Refrain: Jurisdiction based upon Physical Presence

Burnham v. Superior Court (U.S. 1990)
· Justice Scalia

· Holding:  Because the Due Process Clause does not prohibit the California courts from exercising jurisdiction over petitioner based on the fact of in-state service of process, the judgment is affirmed.

· Facts:  Petitioner Dennis Burnham was married to Francie Burnham in West Virginia.  The couple moved to New Jersey, where their two children were born.  They then separated and Francie moved to California with the children, under the agreement that Dennis Burnham would file for divorce on the grounds of “irreconcilable differences.”  Dennis instead filed under “desertion.”  Francie brought suit in California to change the grounds of the divorce.  While Dennis was in California for business and to visit his children, Francie had him served with process for the California suit.

· Procedural History:  Petitioner made a special appearance to contest jurisdiction, which was denied.  California Court of Appeals denied mandamus relief.  The U.S. Supreme Court then granted certiorari.

· Precedents:
· Pennoyer v. Neff: We stated that due process “means a course of legal proceedings according to those rules and principles which have been established in our systems of jurisprudence for the protection and enforcement of private rights”, including the “well established principles of public law respecting the jurisdiction of an independent State over persons and property.”

· International Shoe Co. v. Washington:  Personal jurisdiction satisfies the Due Process Clause if it does not violate “traditional notions of fair play and substantial justice.”

· Commentaries on the Conflict of Laws, Justice Story (1846): “By the common law, personal actions, being transitory, may be brought in any place, where the party defendant may be found,” for “every nation may rightfully exercise jurisdiction over all persons within its domains.”

· Shaffer v. Heitner: was saying not that all bases for the assertion of in personam jurisdiction (including, presumably, in-state service) must be treated alike and subjected to the “minimum contacts” analysis of International Shoe; but rather that quasi in rem jurisdiction, that fictional “ancient form,” and in personam jurisdiction, are really one and the same and must be treated alike.
· Important Legal Reasoning:

· We do not know of a single state or federal statute, or a single judicial decision resting upon state law that has abandoned in-state service as a basis of jurisdiction.  Many recent cases reaffirm it.

· Jurisdiction based on physical presence alone constitutes due process because it is one of the continuing traditions of our legal system that define the due process standard of “traditional notions of fair play and substantial justice.”

· The logic of Shaffer’s holding … does not compel the conclusion that physically present defendants must be treated identically to absent ones.

· Brennan’s “contemporary notions of due process” are subjective and hence inadequate.  This becomes apparent when he tries to explain why the assertion of jurisdiction in the present case meets its standard of continuing-American-tradition-plus-innate-fairness.  In the end, he relies completely on the very factor he sought to avoid: the existence of a continuing tradition is not enough, fairness also must be considered; fairness exists here because there is a continuing tradition.

· Brennan’s approach does not establish a rule of law, only a totality of the circumstances tests, guaranteeing uncertainty and litigation over the issue of a forum’s competence.
· We believe progressive changes should be adopted through the legislature and not through the courts.

· Dissenting Opinions (Justice Brennan):

· The “minimum contacts analysis” developed in International Shoe represents a far more sensible construct for the exercise of state-court jurisdiction than the patchwork of legal and factual fictions that has been generated from the decision in Pennoyer v. Neff.

· I find the historical background relevant because one hundred years of precedent provides the defendant with clear notice that he will be subject to suit because of physical presence.

· Dissenting Opinions (Justice Stevens):
· The unnecessarily broad reach of both Scalia and Brennan’s opinions prevent me from joining.  The considerations of historical consensus and fairness combine to demonstrate that this is a very easy case.

Notes

· Scalia argued that Pennoyer was based in the common law tradition, and not necessarily on the 14th Amendment.  What is the significance of this distinction – that territoriality maintains common law importance?

· Totality, which is what Scalia accuses Brennan of using as a test, relies on rhetoric or at least rhetorical thinking to enumerate possibilities and weigh them according to respectable standards.

Section I: Another Basis of Jurisdiction: Consent

Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee (U.S. 1982)
· Holding:  The insurers’ failure to supply the requested information as to their contacts with Pennsylvania supports ‘the presumption that the refusal to produce evidence was but an admission of the want of merit in the asserted defense.’  The sanction too as established the facts – contacts with Pennsylvania – that CBG was seeing to establish through discovery.

· Facts:  CBG, a bauxite producer incorporated in Delaware but doing business only in the Republic of Guinea, purchased business-interruption insurance from a Pennsylvania-based insurer and a group of foreign insurance companies.  Insurers refused to pay on a claim and CBG sued them in federal court.  Foreign companies contested personal jurisdiction.  CBG attempted to use discovery to establish facts, but companies failed to comply with court’s orders to produce information.  District Court imposed a sanction of a presumptive finding of jurisdiction.

· Procedural History:  Insurance companies appealed sanction to Supreme Court.

· Precedents:

· None listed.

· Important Legal Reasoning:

· The requirement that a court have personal jurisdiction flows not from Art. III, but from the Due Process Clause.  Because the requirement of personal jurisdiction represents first of all an individual right, it can, like other such rights, be waived.

· By submitting to the jurisdiction of the court for the limited purpose of challenging jurisdiction, the defendant agrees to abide by that court’s determination on the issue of jurisdiction.
· Dissenting Opinions:

· None.

Notes

· What does the court’s assertion that personal jurisdiction is an individual right say about the presence test – which doesn’t seem to have a justification outside of state sovereignty?

· States refuse to enforce forum selection clauses in contracts when 1. a state interest is at stake or 2. it was an adhesive (boilerplate) contract.

· Does the Due Process Clause require the plaintiff to make a showing of any kind before the defendant can be forced to produce documents and witnesses for discovery in a distant forum?  What if it is unfairly inconvenient for the defendant to produce these documents and witnesses for the court?

Squibs

M/S Bremen v. Zapata Off-Shore Co. (U.S. 1972)
· Holding:  We hold that far too little weight and effect were given to the forum clause in resolving this controversy.

· Facts:  Plaintiff Zapata contracted with Unterweser, a German corporation, to tow Zapata’s drilling rig from Louisiana to Italy.  The contract contained a provision that all disputes were to be litigated before the “London Court of Justice.”  After the rig was damaged in a storm and towed to Tampa, Zapata commenced suit against Unterweser in federal court in Florida.  Unterweser, citing the forum selection clause, moved to dismiss or to stay the action pending submission of the dispute to London.

· Procedural History:  District Court refused to dismiss and Court of Appeals affirmed.  Case taken to Supreme Court.

· Important Legal Reasoning:  The expansion of American business and industry will hardly be encouraged if, notwithstanding solemn contracts, we insist on a parochial concept that all disputes must be resolved under our laws and in our courts.

Carnival Cruise Lines Inc. v. Shute (U.S. 1991)
· Holding:  The forum clause in the contract between Carnival and Shute may be upheld and because of the contract, Washington state does not have jurisdiction over the defendant in this case.

· Facts:  The Shutes purchased passage for a seven-day cruise on Carnival’s ship.  On their ticket, there was a forum selection clause calling for parties to adjudicate disputes in Florida.  During the cruise, Mr. Shute was injured and allege negligence on Carnival’s part.  The Shutes filed suit in Washington State, where they had bought the ticket.
· Procedural History:  District Court held that defendant Carnival had insufficient contacts to warrant jurisdiction.  Court of Appeals reversed, arguing that there were sufficient contacts.

· Important Legal Reasoning:  Including a reasonable forum clause in a form contract of this kind may be permissible for several reasons:

· A cruise line has a special interest in limiting fora for lawsuits.

· A clause establishing forum ex ante dispels confusion, sparing litigants the time and expense of determining correct forum.

· Passengers benefit from clause in the form of lower ticket prices. (does this mean that there is consideration?)

Section J: Jurisdictional Reach of the Federal District Courts
Rule 4, Federal Rules of Civil Procedure

· In 1993, the Rule was amended to broaden substantially the reach of federal judicial process.

· The federal court may assert jurisdiction over a defendant in a state when a court of that state would be empowered to do so. 

· Rule 4(k)(1)(B) permits service outside the forum state (but within 100 miles of the court where the action is commenced or is to be tried) if such service is necessary to add or join a third party.

· Rule 4(k)(1)(D) recognizes that Congress has in some instances expressly authorized nationwide, or even worldwide service of process.

Squibs

Omni Capital International v. Rudolf Wolff & Co. (U.S. 1987)
· Holding: Foreign defendants doing business in the United States might not be amenable to service of process in any particular state and thus would be unaccountable in the United States for alleged violations of federal law.  Thus, the lower courts’ findings that jurisdiction was unobtainable is upheld.
· Facts:  Omni, a New York corporation, hired Wolff to handle its trades in London.  A private investor brought an action against Omni in Louisiana.  Omni attempted to implead Wolff.  Wolff argued that the Louisiana Court lacked personal jurisdiction.

· Procedural History:  District Court and Court of Appeals denied jurisdiction.  Motion appealed to Supreme Court.

· Important Legal Reasoning:  The Court was well aware of the consequences of its ruling, but insisted that it was for the legislature and not the courts, to fashion a rule authorizing service of process in this situation.

Stafford v. Briggs (U.S. 1980)
· Dissenting Opinions (Justice Stewart):  Due process requires only certain minimum contacts between the defendant and the sovereign that has created the court.  The issue is not whether it is unfair to require a defendant to assume the burden of litigating in an inconvenient forum, but rather whether the court of a particular sovereign has power to exercise personal jurisdiction over a named defendant.  The cases before us involve suits against residents of the United States in the courts of the United States.  No due process problem exists.

Oxford First Corp. v. PNC Liquidating Corp. (E.D. Pa. 1974)
· Judge Becker

· Important Legal Reasoning:  Although federal statutes authorizing extra-district service of process are not constrained by the constitutional strictures defined in International Shoe, their application is limited by fundamental notions of “fairness” derived from the Due Process Clause of the Fifth Amendment.  Among the factors identified as relevant to the “fairness” inquiry were:

· The extent of the defendant’s contacts with the place where the action was brought.

· The inconvenience of defending in a distant forum.

· Judicial economy.

· The probable locus of discovery.

· The interstate character and impact of the defendant’s activities.

Notes

· The “minimum contacts” standard of International Shoe does apply when a federal court, pursuant to Rule 4(k)(1) resorts to the law of the forum state to serve process on an out-of-state defendant.

Section K: Challenging a Court’s Exercise of Jurisdiction over the Person or Property

Squibs

Data Disc, Inc. v. Systems Technology Associates, Inc. (9th Cir. 1977)
· Important Legal Reasoning:  

· The limits which the district judge imposes on the pre-trial proceedings will affect the burden which the plaintiff is required to meet to demonstrate jurisdiction.

· If the court will receive only affidavits or affidavits plus discovery materials, these very limitations dictate that the plaintiff must make only a prima facie showing of jurisdictional facts.

· Where the jurisdictional facts are intertwined with the merits, a decision on the jurisdictional issues is dependent on a decision on the merits.  In such a case, the district court could determine its jurisdiction in a plenary pretrial proceeding.

· At any time when the plaintiff avoids a preliminary motion to dismiss by maing a prima facie showing of jurisdictional facts, he must still prove the jurisdictional facts at trial by a preponderance of the evidence.

Baldwin v. Iowa State Traveling Men’s Ass’n (U.S. 1931)
· Holding:  Those who have contested an issue shall be bound by the result of the contest; and that matters once tried shall be considered forever settled as between parties.  Thus, the verdict against the defendant is enforceable under the full faith and credit clause.

· Facts:  Defendant corporation lost motion to dismiss based on lack of jurisdiction during trial in Missouri court.  Judgment was then entered against defendants and suit was brought to Iowa to be enforced.  Defendant attempted to bring a motion to dismiss based on Missouri’s lack of jurisdiction in the Iowa court.
· Important Legal Reasoning:  The Baldwin opinion repeats the established rule that a defendant who makes no appearance whatsoever remains free to challenge a default judgment for want of personal jurisdiction.
U.S. Industries, Inc. v. Gregg (D.Del. 1973)

· Holding:  The constitution does not require states to have a general jurisdiction as opposed to a limited jurisdiction rule in cases where the plaintiff seeks to recover under quasi-in-rem jurisdiction.  Therefore, if the defendant defends against the quasi-in-rem suit on the merits, he may create additional contacts that also make him eligible for in personam jurisdiction.
· Facts:  Defendant, a Florida resident whose property had been sequestered in Delaware was refused the right to make a limited appearance and told that any judgment the court might enter in favor of the plaintiff would be an in personam on.

· Important Legal Reasoning:

· This Court has already held that the acquisition of quasi-in-rem jurisdiction by sequestration is constitutional.

· Put in Gregg’s “contact” terminology, if he defends upon the merits he has created an additional relationship with the forum jurisdiction; he is present in the fourm court to litigate the factual and legal issues upon which the claim turns.  This is sufficient contact to permit the court to adjudicate that very claim once and for all.

Notes

· It seems that the argument in Gregg attempts to create rightness by making an analogy to a case where inconvenience is tolerated.

Chapter 3: Providing Notice and an Opportunity to be Heard
Section A:  The Requirement of Reasonable Notice

Mullane v. Central Hanover Bank & Trust Co. (U.S. 1950)

· Justice Jackson

· Holding:  We hold the notice of judicial settlement of accounts required by the New York Banking Law is incompatible with the requirements of the Fourteenth Amendment as a basis for adjudication depriving known persons whose whereabouts are also known of substantial property rights.  This is not because it fails to reach everyone, but because under the circumstances it is not reasonably calculated to reach those who could easily be informed by other means at hand.  Reversed.

· Facts:  In 1946, defendant established a consolidated trust fund in accordance with New York banking laws.  In March 1947, it petitioned the Surrogate’s Court for settlement of its first account as common trustee.  The only notice given beneficiaries of this specific application for judicial settlement of the account was publication in a local newspaper in strict compliance with the minimum requirements of banking law.  Beneficiaries had previously received a notice from the defendant by mail that included a copy of the provisions of the Act relating to the sending of the notice and the judicial settlement of common trust fund accounts.
· Procedural History:  The appellant, representing unknown members of the trust fund that might have an interest in income from the fund, appeared specially objecting to the notice.  His motion was entertained and overruled by the Surrogate Court.  That Court’s decision was then affirmed by the state Appellate Division and the Court of Appeals.

· Precedents:

· Citing Gannis v. Ordean (U.S.):  The fundamental requisite of due process of law is the opportunity to be heard.

· Important Legal Reasoning:

· Whatever the technical definition of its chosen procedure, the interest of each state in providing means to close trusts that exist by the grace of its laws and are administered under the supervision of its courts is so insistent and rooted in custom as to establish beyond doubt the right of its courts to determine the interests of all claimants, resident or nonresident, provided its procedure accords full opportunity to appear and be heard.  A construction of the Due Process Clause which would place impossible or impractical obstacles in the way could not be justified.

· Personal service has not in all circumstances been regarded as indispensable to the process due to residents, and it has more often been held unnecessary as to nonresidents.

· The reasonableness and hence the constitutional validity of any chosen method may be defended on the ground that it is in itself reasonably certain to inform those affected, or, where conditions do not reasonably permit such notice, that the form chosen is not substantially less likely to bring home notice than other of the feasible and customary substitutes.

· This court has not hesitated to approve of resort to publication in the case of persons missing or unknown, employment of an indirect and even a  probably futile means of notification is all that the situation permits and creates no constitutional bar to a final decree foreclosing their rights.

· Nor do we consider it unreasonable for the State to dispense with more certain notice to those beneficiaries whose interests are either conjectural or future or, although they could be discovered upon investigation, do not in due course of business come to knowledge of the common trustee.

· Exceptions in the name of necessity do not sweep away the rule that within the limits of practicability notice must be such as is reasonably calculated to reach interested parties.

· This type of trust presupposes a large number of small interests.  The individual interest does not stand alone but is identical with that of a class.  The rights of each in the integrity of the fund and the fidelity of the trustee are shared by many other beneficiaries.  Therefore notice reasonably certain to reach most of those interested in objecting is likely to safeguard the interests of all.
· Dissenting Opinions:

· None.

Notes

· It’s important to note that Mullane, representing the recipients of income from the fund, has different interests than Vaughan, representing the interests in the principal.  Principal has to pay for the notice.

· Due Process is always a balance having to do with the interests of the parties and the resources available.

Section D:  Opportunity to be Heard.

Fuentes v. Shevin
· Justice Stewart

· Holding:  We hold that the Florida and Pennsylvania prejudgment replevin provisions work a deprivation of property without due process of law insofar as they deny the right to a prior opportunity to be heard before chattels are taken from their possessor … We do not question the power of a State to seize goods before a final judgment in order to protect the security interests of creditors so long as those creditors have tested their claim to the goods through the process of a fair prior hearing.  Vacated and remanded.

· Facts:  Combination of cases in Florida and Pennsylvania.  In general, plaintiffs purchased items on a payment plan.  Some sort of dispute emerged over the items and the plaintiffs refused to pay the remainder of their payments.  The sellers then moved in small claims court for repossession and obtained writs of replevin before the plaintiffs had time to answer the complaints.  Under Florida law, the party seeking a writ of replevin doesn’t have to make a convincing showing; replevin is granted on the sole basis of the complaint and a bond.  The defendant against a writ of replevin has no opportunity for a hearing until after the property is seized.  Pennsylvania law is essentially the same, except that it does not require that the defendant will ever have a chance to have a hearing of the merits.
· Procedural History:  Both Florida and Pennsylvania cases were brought to Supreme Court on grounds of Due Process violations.

· Precedents:  

· Citing Baldwin v. Hale (U.S.): Parties whose rights are to be affected are entitled to be heard; and in order that they may enjoy that right they must be notified.

· Citing Armstrong v. Manzo (U.S.):  Notice and opportunity to be heard must be granted at a meaningful time and in a meaningful manner.

· Citing Joint Anti-Fascist Refugee Committee v. McGrath (U.S.):  Fairness can rarely be obtained by secret, one-sided determination of facts decisive of rights.  And no better instrument has been devised for arriving at truth than to give a person in jeopardy of serious loss notice of the case against him and opportunity to meet it.

· Citing Stanley v. Illinois (U.S.):  No later hearing and no damage award can undo the fact that the arbitrary taking that was subject to the right of procedural due process has already occurred.  This Court has not embraced the general proposition that a wrong may be done if it can be undone.
· Distinguishing Mullane v. Central Hanover (U.S.): Although the Court has held that due process tolerates variances in the form of a hearing appropriate to the nature of the case and depending upon the importance of the interests involved and the nature of the subsequent proceedings, the Court has traditionally insisted that, whatever its form, opportunity for that hearing must be provided before the deprivation at issue takes effect.

· Citing Boddie v. Connecticut (U.S.): There are “extraordinary situations” that justify postponing notice and opportunity for a hearing … only in a few limited situations has this Court allowed outright seizure … First, the seizure has been directly necessary to secure an important governmental or general public interest.  Second, there has been a special need for very prompt action.  Third, the State has kept strict control over tis monopoly of legitimate force.

· Important Legal Reasoning:

· The requirement that a party seeking a writ must first post a bond … is hardly a substitute for a prior hearing, for it tests no more than the strength of the applicant’s own belief in his rights.

· The minimal deterrent effect of a bond requirement is, in a practical sense, no substitute for an informed evaluation by a neutral official.  As a matter of constitutional principle, it is no replacement for the right to a prior hearing that is the only truly effective safeguard against arbitrary deprivation of property.

· It is now well settled that a temporary, nonfinal deprivation of property is nonetheless a “deprivation” in the terms of the Fourteenth Amendment.
· A waiver of constitutional rights [as in a contract calling for foreclosure for non-payment] in any context must, at the very least, be clear.  The contractual language relied upon must, on its face, amount to a waiver.

· Dissenting Opinions (J. White):
· Dollar and cents considerations weigh heavily against false claims of default as well as against precipitate action that would allow no opportunity for mistakes to surface and be corrected.

· I would not ignore, as the Court does, the creditor’s interest in preventing further use and deterioration of the property in which he has substantial interest.

· The result reached by the court will have little impact: creditors could withstand attack under today’s opinion simply by making clear in the controlling credit instruments that they may retake possession without a hearing, or, for that matter, without resort to judicial process at all.

Squibs

Sniadach v. Family Finance Corp. (U.S. 1969)

· Holding:  A Wisconsin prejudgment wage garnishment procedure violated due process because it imposed an unacceptable hardship on wage earners with families to support.
· Important Legal Reasoning:  Where the taking of one’s property is so obvious, it needs no extended argument to conclude that absent notice and a prior hearing, this prejudgment garnishment procedure violates the fundamental principles of due process.  

Mitchell v. W.T. Grant Co. (U.S. 1974)

· Justice White

· Holding:  Unlike the statutes struck down in Fuentes, in Louisiana the facts relevant to obtaining a writ of sequestration are narrowly confined.  There is thus far less danger here that the seizure will be mistaken and a corresponding decrease in the utility of an adversary hearing which will be immediately available in any event.  Our conclusion is that the Louisiana standards regulating the use of the writ of sequestration are constitutional.

· Facts:  A Louisiana state trial judge ordered  sequestration of goods bought on an installment plan.  Louisiana statues provide for sequestration where “one claims the ownership or right to possession of property … if it is within the power of the defendant to conceal, dispose of, or waste the property during the pendency of the action.

· Precedents:
· Distinguishing Sniadach v. Family Finance Corp.:  In Sniadach, the suing creditor had no prior interest in the property attached, and the opinion did not purport to govern the typical case of the installment seller.

· Distinguishing Fuentes v. Shevin:  Under the Florida and Pennsylvania statutes, property could be replevied if it had been wrongfully detained.  This was too broad a standard.

· Important Legal Reasoning:

· Key benefits of the statute include the fact that writs must be approve by a judge, a bond must be issued, and there is immediate opportunity for a hearing so the debtor can seek dissolution of the writ.  The debtor may get back his property for the interim by filing a bond to protect the creditor against interim damage to the property.

· Dissenting Opinion (Justice Stewart):

· Mitchell completely overruled Fuentes, without any change in societal values, denying the principle of stare decisis.  

Notes

· White, dissent in Fuentes and writing for the majority in Mitchell, said that the two cases could be reconciled.

· Is it of constitutional significance that the person who signs the writ is a judge rather than a clerk.

North Georgia Finishing, Inc. v. Di-Chem, Inc. (U.S. 1975)
· Justice White

· Holding:  The standards that govern due process for installment consumers also govern corporate bank accounts.  Therefore, the same test of due process as in Fuentes and Mitchell applies here.  The judgment of the Georgia Supreme Court is reversed.
· Facts:  Respondent had filed suit against petitioner, alleging that petitioner owed it $51,279 for goods sold and delivered.  Under Georgia statute, plaintiffs in pending suits are “entitled to the process of garnishment.  To employ the process, plaintiff or attorney must make an affidavit before some officer authorized to issue an attachment, stating the amount due and that he has reason to apprehend the loss of the same or some part thereof unless process of garnishment shall issue.  The statute also requires the plaintiff to file a bond in a sum double the amount sworn to be due.
· Procedural History:  Appeal from the Georgia Supreme Court.

· Precedents:

· Analyzing Fuentes v. Shevin:  Because the official seizures had been carried out without notice and without opportunity for a hearing or other safeguard against mistaken repossession, they were held to be in violation of the Fourteenth Amendment.

· Distinguishing Mitchell v. W.T. Grant Co.:  Unlike the Louisiana statute, the writ may be approved by a clerk, the affidavit may be filed by counsel for the creditor – who would not have first-hand knowledge of the debt, and there is no provision for an early hearing. 

· Important Legal Reasoning:

· While corporations may not suffer as much as consumers (as in Fuentes), they are still entitled to the same protections and the same standards.  The probability of irreparable injury in the case of corporations is sufficiently great that some procedures are necessary to guard against the risk of initial error.

· Dissenting Opinions:

· None.

Connecticut v. Doehr (U.S. 1991)
· Justice White

· Holding:  Because Connecticut’s prejudgment remedy provision violates the requirements of due process by authorizing prejudgment attachment without prior notice or a hearing, the judgment of the Court of Appeals is affirmed and the case is remanded to that court for further proceedings consistent with this opinion.

· Facts:  Petitioner DiGiovanni accused respondent Doehr of assaulting him and sued him in Connecticut state court.  In a pretrial motion, DiGiovanni attached Doehr’s house under Connecticut’s prejudgment remedy statute.  This statute allows a judge or court to allow a prejudgment remedy without a hearing upon verification by oath of the plaintiff or of some competent affiant, that there is probable cause to sustain the validity of the plaintiff’s claims.  The statute only applies to real property.  The plaintiff is not required to post bail.

· Procedural History:  Doehr sued DiGiovanni in Federal District Court, claiming the Connecticut statute violated his constitutional rights.  District Court issued summary judgment for DiGiovanni.  Doehr appealed to Court of Appeals, which upheld District Court.  Doehr then appealed to the Supreme Court.

· Precedents:
· Analyzing Mathews v. Eldridge (U.S. 1976):  For the government to deprive a private citizen of property without trial, courts must apply a three-part test:
1. Consideration of the private interest that will be affected by the official action.

2. Consideration of the risk of an erroneous judgment and the probably value of additional safeguards.

3. Consideration of the government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirements would entail.

· Distinguishing Mitchell v. W.T. Grant Co.:  In Mitchell, the risk of error in pretrial remedy was minimal because recovery involved uncomplicated matters like recovery of a lien and the plaintiff was required to put up a bond.  None of these factors diminish the need for a predeprivation hearing in the present case.

· Important Legal Reasoning:

· In disputes between private parties, the test is much like that in Matthews, except that in contract to Matthews, the third factor considers principally the interest of the party seeking the prejudgment action and secondarily the interests of the government in efficiency, etc.
· The attachment of real property is a deprivation sufficient to merit due process protection, especially since it might affect the defendant’s credit, the status of his mortgage, etc.

· The risk of erroneous deprivation is substantial: all that is required of the affidavit is that the plaintiff shows a good faith belief that the suit will succeed.

· It doesn’t matter whether a judge reviews the application for a writ in this case, because she wouldn’t be able to make a realistic assessment of the action’s likelihood of success based on the information provided by the plaintiff.

· Absent any allegations that the defendant was going to transfer or encumber his real estate, the plaintiff’s interests aren’t sufficient to justify the burden to the defendant.

· No interests of the government affect this analysis – the interest of protecting the rights of the plaintiff can’t be greater to the government than to the plaintiff himself.

· Bonds are an important tool in statutes that adhere to due process and perhaps should be required.  But they are not sufficient in themselves.  If a bond cannot serve to dispense with a hearing immediately after attachment, neither is it sufficient basis for not providing a preattachment hearing in the absence of exigent circumstances.  A wrongful injury cannot be redressed through the bond.

· Concurring Opinions (Rehnquist):

· Connecticut’s statute does not deprive the defendant of the use of the property – thus the defendant’s interests are in less danger.
· The requirement of a bond in the abstract means little if we don’t know its terms and conditions.

Notes

· Hershkoff asked us to think of this in the context of Shaffner v. Heiter.  What does this mean?  

· The dissent points to a possible future distinction in these cases between chattel and real property.

· In light of the cases we have just read, what is the status of pre-action attachment to create quasi-in-rem jurisdiction?  Is the availability of in personam jurisdiction relevant to your answer?

Chapter 4: Jurisdiction over the Subject Matter of the Action – the Court’s Competency
Section A. Subject-Matter Jurisdiction in State Courts

Lacks v. Lacks (NY C. of A. 1976)

· Chief Judge Breitel

· Holding:  Despite her characterization of subject matter jurisdiction to undo a final judgment of four years’ standing, the defects to which she points relate only to substantive elements in a cause of action adjudicable by the Supreme Court, a court competent to decide all substantive issues.  Accordingly, the order of the Appellate Division should be affirmed, without costs.
· Facts:  The parties were married in New York in 1938.  The husband was granted a judgment of divorce on March 16, 1970 and that substantive final judgment was beyond further review.  

· Procedural History:  Two years after the final judgment, the wife appealed on the grounds that because the couple hadn’t met the requirement of residency, the court did not have jurisdiction to issue the divorce and the action of divorce should be vacated.

· Precedents:

· Citing Thrasher v. United States Liab. Ins. Co.:  This court drew a clear distinction between a court’s competence to entertain an action and its power to render a judgment on the merits.  Absence of competence to entertain an action deprives the court of subject matter jurisdiction; absence of power to reach the merits does not.

· Distinguishing Section 230 of the Domestic Relations Law:  It provides that “an action for divorce on separation may be maintained only when” the residence requirements are met.

· Important Legal Reasoning:

· Any error of law or fact which might have been committed in the divorce action did not deprive the court of jurisdiction to adjudicate the case.
· The overly stated principle that lack of subject matter jurisdiction makes the final judgment absolutely void is not applicable to cases which, upon analysis, do not involve jurisdiction, but merely substantive elements of a cause for relief.

· Dissenting Opinions:

· None.

Squibs

Hughes v. Fetter (U.S. 1951)

· Holding:  Wisconsin may not close its courts to a wrongful death suit arising under an Illinois statute in the absence of a valid Wisconsin policy to weigh against the national interest favoring the availability of a Wisconsin forum.

· Important Legal Reasoning:  A state cannot escape its constitutional obligation to enforce the rights and duties validly created under the laws of other states by the simple device of removing jurisdiction from courts otherwise competent.

Howlett v. Rose (U.S. 1990)

· Holding:  Florida may not dismiss a federal cause of action in state court on the grounds of state sovereign immunity.

· Facts:  Plaintiff, a former high school student, sued the local school board for violating his constitutional rights by searching his car and suspending him without due process.

· Important Legal Reasoning:  A state policy of not recognizing federal actions in state court by refusal to give state courts subject matter jurisdiction over them flatly violates the Supremacy Clause.
Notes

· Subject matter jurisdiction in the state system is determined by state constitutions and statutes.

· Subject matter jurisdiction is not self-executing.

· State courts can hear any case where Congress hasn’t conferred exclusive jurisdiction to federal courts (e.g. anti-trust, NLRA) or certain Constitutionally prohibited cases (admiralty disputes between states, etc.)

· It is the obligation of the court to determine whether it has subject matter jurisdiction.

· The parties cannot consent to or confer subject matter jurisdiction on a court.  Limits imposed on courts protect institutions of government.

· If a court has jurisdiction to decide a divorce, its jurisdiction is not taken away if it turns out that the parties do not meet the requirements for divorce.

· Hershkoff says:  The residence provision went to the heart of the definition of divorce (does she question the court’s ruling?).

Section B:  The Subject Matter Jurisdiction of the Federal Courts – Diversity of Citizenship
Squibs
Strawbridge v. Curtiss (U.S. 1806)

· Justice Marshall

· Holding:  There is no diversity jurisdiction if any plaintiff is a citizen of the same state as any defendant, no matter how many parties are involved in the litigation.

Bank of the United States v. Deveaux (U.S. 1809)

· Important Legal Reasoning:  However true the fact may be, that the tribunals of the states will administer justice as impartially as those of the nation, it is not less true that the constitution itself either entertains apprehensions on this subject, or views with such indulgence the possible fears and apprehensions of suitors, that it has established national tribunals for the decision of controversies between citizens of different states.

Notes

· There are five problems resulting from the creation of diversity jurisdiction:

1. Congestion these cases cause in federal courts.

2. Application of state law to substantive issues in diversity cases by federal judges is unnecessary, wasteful, and inappropriate.

3. Judicial and legislative authority should be coextensive – for federal courts to decide cases arising under case law interferes with state autonomy.

4. Federal litigation of state issues retards the growth of state common law.

5. Diminishes the incentives for state court reform.

· On the other hand, diversity jurisdiction is necessary in order to implement the constitutional guarantee that the citizens of each state shall be entitled to all the privileges and immunities of citizens of the several states.

· Further argument for diversity: federal courts are qualitatively superior in terms of their professionalism and intellectual tone.  Thus, it is desirable to channel as many cases into federal court as possible.

· There have been long periods when procedural differences have led to suspicion that the federal courts are rich people’s courts or defendants’ courts.

· The coexistence of two systems may create competition leading to higher standards for both.

· However, forum shopping seems more an abuse of concurrent jurisdiction than an argument for it because it allows parties to act strategically.

· There are two important areas, probate matters and domestic relations cases, in which judicially created exceptions to the statute provide that the federal courts will not act even though diversity is present.

Mas v. Perry (5th Cir. 1974)

· C.J. Ainsworth

· Holding:  Under section 1332(a)(2) of U.S.C. title 28, federal judicial power extends to the claim of Mr. Mas, a citizen of France, against the appellant, a citizen of Louisiana.  Because Mrs. Mas is considered a citizen of Mississippi for diversity purposes, the district court also properly had jurisdiction under section 1332(a)(1) of her claim.

· Facts:  Appellees Jean Paul Mas, a citizen of France, and Judy Mas were married at her home in Jackson, Mississippi.  Prior to their marriage, they were graduate students at Louisiana State University.  They remained in Baton Rouge for two years after their marriage and then moved to Park Ridge, Illinois.  At the time of the trial, they intended to return to Baton Rouge so Mr. Mas could finish his Ph.D.  While they were living in Baton Rouge after their marriage, their landlord, a resident of Louisiana, spied on them through two-way mirrors in their bedroom and bathroom.  They sued him in federal district court.  The defendant appealed on grounds of lack of diversity jurisdiction.
· Procedural History:  Appeal from district court.

· Precedents:

· Citing Strawbridge v. Curtiss (U.S. 1806):  Complete diversity of parties is required to sustain diversity jurisdiction.

· Important Legal Reasoning:

· Diverse jurisdiction between the parties is required at the time that the complaint is filed.

· For diversity purposes, citizenship means domicile; mere residence in a State is not sufficient.

· A change of domicile may be effected only by the combination of two elements: (a) taking up residence in a different domicile with (b) the intention to remain there.

· An American woman is not deemed to have lost her U.S. citizenship solely by reason of her marriage to an alien.  Similarly, for diversity purposes a woman does not have her domicile or State citizenship changed solely by reason of her marriage to an alien.

· Though Mrs. Mas had no intention of returning to Mississippi, she was still not considered to be domiciled in Louisiana because she and her husband were only students there and lacked the requisite intention to stay there.
· We also note the propriety of having the federal district court entertain a spouse’s action, even if the spouse isn’t diverse, where the district court already has jurisdiction over a claim, arising from the same transaction, by the other spouse against the same defendant.

· Dissenting Opinions:

· None.

Squibs

China Nuclear Energy Indus. Corp. v. Andersen, LLP (D. Colo. 1998)

· Holding:  28 U.S.C. 1332(a) does not permit an alien corporation to sue a partnership made up of both U.S. citizens and permanent resident aliens.

· Important Legal Reasoning:  Granting diversity jurisdiction would contravene Article III’s grant of constitutional authority and the complete diversity rule.

Blair Holdings Corp. v. Rubinstein (S.D.N.Y. 1955)

· Holding:  For a party to be considered an alien, the court must have proof that it is a citizen of another country.  The defendant, who had registered as a stateless person with the State Department, could not be sued in federal court.

Kramer v. Caribbean Mills, Inc. (U.S. 1969)
· Holding:  Assignments of interest in suits for the sake of satisfying diversity jurisdiction may not be made within the meaning of 28 U.S.C. 1359.

Rose v. Giamatti (S.D.Ohio 1989)

· Holding:  The District Court may establish diversity jurisdiction if the principal (non-formal or non-nominal) parties are completely diverse.
· Facts:  Rose, an Ohio resident, was suing in state court for a temporary restraining order over Giamatti.  He added other parties located in Ohio to the suit.  Giamatti asked to remove to federal court.

· Important Legal Reasoning:  

· A federal court in its determination of whether there is diversity of citizenship between the parties must disregard nominal or formal parties to the action, and determine jurisdiction based solely upon the citizenship of the real parties to the controversy.
Notes

· The Circuit Courts use three different tests to determine a corporation’s principal place of business:

1. Nerve Center Test:  locus of corporate decision-making.

2. Corporate Activities or Operating Assets Test:  Where the production or service activities are located.

3. Total Activity Test:  Hybrid of nerve center and corporate activities tests.  More flexible and less formulaic.

A.F.A. Tours, Inc. v. Whitechurch (2nd Cir. 1991)
· C.J. Kearse

· Holding:  The record as it existed in the district court did not permit the court to find with legal certainty that the value of AFA’s claims did not exceed $50,000.

· Facts:  Plaintiff AFA operates a tour business.  Defendant was employee of plaintiff and was accused of stealing a client list in order to organize his own tours.  The client list was considered a trade secret.  Plaintiff sued for injunctive relief.  District court dismissed the complaint on the ground that it would not be possible for AFA to prove damages amounting to more than $50,000.

· Procedural History:  Appeal from district court.

· Precedents:

· Citing St.Paul Mercury Indemnity Co. v. Red Cab Co. (U.S. 1938):  The rule governing dismissal for want of jurisdiction in cases brought in the federal court is that, unless the law gives a different rule, the sum claimed by the plaintiff controls if the claim is apparently made in good faith.  It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify a dismissal.

· Important Legal Reasoning:

· The amount of damages recoverable in an action for misappropriate of trade secrets may be measured either by the plaintiff’s losses, or by the profits unjustly received by the defendant.  In addition, punitive damages may be included if permitted.

· Where the plaintiff seeks injunctive relief, the value of his claim is generally assessed with reference to the right he seeks to protect … in calculating the impairment to his rights, the court may look at past losses and potential harm.

· Court must afford plaintiff a reasonable opportunity to show good faith in believing the recovery threshold is possible to reach.

· Dissenting Opinions:

· None.

Squibs

Arnold v. Troccoli (2nd Cir. 1965)

· Important Legal Reasoning:  Statistics used to determine average judgment for claims of the given type (i.e. personal injury from car accident).

McCarty v. Amoco Pipeline Co. (7th Cir. 1979)

· Holding:  The value of an injunction to the plaintiff should be considered the standard to determine whether federal jurisdiction is present.

· Important Legal Reasoning:  In injunctive relief cases, the value of the remedy (e.g. a restraining order) can be thought of in terms of the plaintiff’s viewpoint or the defendant’s.  

· Dissenting Opinions (General Comment):  Other courts have viewed the amount in controversy from the perspective of the party seeking to invoke federal jurisdiction.

Notes

· Amount in controversy is only for diversity cases.

· In general, single plaintiffs can aggregate claims against single defendants.  

· Two plaintiffs may not aggregate if they have separate and distinct claims.  

· If there is a single indivisible harm (as to joint owners of a property), plaintiffs may aggregate (but this is rare).

· If defendants’ liability is joint and not several, plaintiffs can aggregate.

· It is unclear whether a plaintiff whose claim meets the required amount can join plaintiffs who don’t.  

· Administrative efficiency and 7th Amendment concerns are 2 criteria.
Section C:  The Subject Matter Jurisdiction of the Federal Courts – Federal Questions
Osborn v. Bank of the United States (U.S. 1824)

· J. Marshall
· Holding:  The act of Congress gives federal courts jurisdiction over all cases where the Bank of the United States was a party. The contract in question could never have been made, but under the authority of that act.  The act itself is the first ingredient in the case, is its origin, is that from which every other part arises.  That other questions may also arise cannot change the case.

· Facts:  The Bank of the United States brought suit in federal court to enjoin the state auditor of Ohio from collecting from it a tax alleged to be unconstitutional.  The state auditor forcibly entered the bank and took the money.  The court ordered the state officials to return the money.  The officials appealed on the grounds that the federal court lacked subject-matter jurisdiction over the case.

· Procedural History:  Appeal from district court to Supreme Court.

· Important Legal Reasoning:

· The congressional act chartering the bank authorized it “to sue and be sued in any Circuit Court of the United States.”  

· When the Bank sues, the first question which presents itself, and which lies at the foundation of the cause, is, has this legal entity a right to sue.

· The question respecting the right to make a contract, acquire property, or sue for a particular injury belongs to every particular case, and may be renewed in every case.  The question forms an original ingredient in every cause.

· Dissenting Opinions:

· None.
Notes

· The Bank’s claim against Osborn was for trespass, a state tort.  The state replied that they have the power to tax.  The Bank responded by saying that this right was limited by the Supreme Court ruling in McCollough v. Maryland.

· Hershkoff distinguished between a juridical question and a jurisdictional question when referring to Marshall’s characterization of the Bank’s right to sue.  I guess that means that Congress granted the Bank the power to sue, but didn’t necessarily grant the courts the power to hear the suits.  
· The “essential ingredient” test seems to be different than “arising under” test.  This might be because Marshall wants, ex ante, to make a federal forum available for cases where federal interests are at stake.  In some cases, the federal government may have a strong interest in adjudicating a case even if the parties don’t raise the issues in their cause of action.

· Part of the justification for the essential ingredient test is that court should have parity with Congress and the executive branch.

· The Osborn decision has been said to allow Congress to confer jurisdiction whenever there exists in the background some federal proposition that might be challenged, despite the remoteness of the likelihood of actual presentation of such a federal issue.  This federal proposition does not have to be in the “cause of action” necessarily.  Either that, or the concept of cause of action is expanded to include it.

· Osborn does claim that federal courts can constitutionally hear cases where the only federal statute in question is that which grants jurisdiction (i.e. over a federal corporation) in general, not over a claim from a specific law.  This, of course, is up to the limits of the Constitution.  
Louisville & Nashville R. Co. v. Mottley (U.S. 1908)

· Justice Moody
· Holding:  The plaintiff must state the cause of action without stating anticipated defenses that may include Federal questions.  If the plaintiff doesn’t raise a federal question in this cause of action, then the case does not arise under the Constitution or laws of the U.S.  Judgment reverse and case remitted to circuit court with instructions to dismiss for want of jurisdiction.

· Facts:  The plaintiffs (respondents) had received an unlimited lifetime rail pass in a settlement with the defendant (appellant).  The defendant declined to renew the pass, citing a law recently enacted by Congress prohibiting railroads from giving away free rail passes.  Plaintiffs sued the defendant in federal court for breach of contract.
· Procedural History:  Judgment for the plaintiffs.  Defendants appealed to Supreme Court.

· Precedents:
· Citing Tennessee v. Union & Planters’ Bank (U.S.):  A suggestion of one party, that the other will or may set up a claim under the Constitution or laws of the U.S., does not make the suit one arising under that Constitution or those laws.
· Citing Boston & M. Consol. Copper v. Montana Ore Purchasing Co. (U.S.):  It is unnecessary and improper, in order to prove the plaintiff’s cause of action, to go into any matters of defense in order to show that a Federal question might or probably would arise.  

· Important Legal Reasoning:

· It is the duty of the Supreme Court to see to it that the jurisdiction of the circuit court, which is defined and limited by statute, is not exceeded.

· It is the settled interpretation of the Constitution that a suit arises under the Constitution and laws of the United States only when the plaintiff’s statement of his own cause of action shows that it is based upon those laws or the Constitution.

· Dissenting Opinions:

· None.

Notes

· Hershkoff doesn’t believe in the administrative efficiency argument for Mottley.  

· The rule might allow states to shield certain cases where the federal question is important from federal court.  This would hurt both the defendant and possibly the interests of the federal government itself.

· Note that federal courts do have authority to handle injunctions and declaratory judgments with the same parties and the same facts (see the section on collateral challenges to subject matter jurisdiction).

Squibs

Franchise Tax Board v. Construction Laborers Vacation Trust (U.S. 1983)

· Holding:  The district court laced subject-matter jurisdiction because, under the well-pleaded complaint rule in Mottley, the federal question did not appear in the tax board’s complaint.
· Facts:  A state tax board sued a trust in state court, claiming that the trust had “failed to comply with three tax levies issued under California law.  The trust answered that it was regulated under the Employee Retirement Income Security Act of 1974 (ERISA), and that, under ERISA, it did not have to comply with the state regulations.  The trust sought to remove the action to federal court.

· Procedural History:  District Court ruled that ERISA did not pre-empt state taxes.  Defendant appealed.  U.S. Court of Appeals reversed.  

· Important Legal Reasoning:  

· The express grant of federal jurisdiction in ERISA is limited to suits brought by certain parties.  It did not go so far as to provide that any suit against such parties must be brought in federal court when they themselves did not choose to sue.
· The federal court’s ability to make a declaratory judgment must be construed according to what the claim would be if it were a regular suit or injunction.

Bright v. Bechtel Petroleum, Inc. (9th Cir. 1986)

· Important Legal Reasoning:  Although the plaintiff is generally considered the “master of his complaint” and is free to choose the forum for his action, this principle is not without limitation.  A plaintiff will not be allowed to conceal the true nature of a complaint through “artful pleading.”

T.B. Harms Co. v. Eliscu (2nd Cir. 1964)
· C.J. Friendly

· Holding:  The jurisdictional rule turns solely on whether the complaint alleged any act or threat of copyright infringement.  Since it did not, there is no federal jurisdiction.  Infringement, as used in copyright law, does not include everything that may impair the value of the copyright; it is doing one or more of those things which the Act reserves exclusively to the copyright owner.

· Facts:  Plaintiff Harms claims that defendant Eliscu sold his share of the copyright in question to Harms.  Eliscu denied this and tried to assign his share to defendant Jungnickel, Inc.  Harms began an action for a declaratory judgment against Eliscu and equitable relief.
· Procedural History:  Appeal from dismissal in district court for lack of jurisdiction.

· Precedent:

· Distinguishing Osborn v. Bank of the United States:  Although Marshall construed arising under according to his “essential ingredient” test, the Supreme Court has long given a narrower meaning to the “arising under” language in statutes defining the jurisdiction of the lower federal courts.

· Distinguishing American Well Works Co. v. Layne & Bowler Co.:  Holmes states that a suit arises under the law that creates the cause of action … if the question of whether it is a wrong or not depends upon the law of the State where the act is done, then it is not within federal jurisdiction.  

· Important Legal Reasoning:
· The Holmes test is more useful for inclusion than exclusion, because there may be state remedies that are based on federal laws.  
· The federal grant of a patent or copyright has not been thought to infuse with any national interest a dispute over ownership or contractual enforcement.  In these cases, it is particularly important that state courts have control, since many of the matters that routinely come before state courts involve copyrights or patents.

· The relevant statutes create no explicit right of action to enforce or rescind assignment of copyrights, nor does any copyright statute specify a cause of action to fix the locus of ownership.

· In general, an action arises under the Copyright Act if and only if the complaint (1) is for a remedy expressly granted by the Act, (2) asserts a claim requiring construction of the Act, or (3), most doubtfully, presents a case where a distinctive policy of the Act requires that federal principles control the disposition of the claim.

· Dissenting Opinions:

· None.

Notes
· Hershkoff says that (3) in Friendly’s opinion implies that there are some cases where federal common law should determine jurisdiction.

· Cause of action is different than remedy.  We see this in Smith and Merrill Dow.  In Harms, the cause of action must fit with the remedy.  It must be specific to the relief you are seeking.

· Does Harms suggest that there are some cases where federal common law, and not state common law, should determine jurisdiction?

Squibs
Smith v. Kansas City Title & Trust Co. (U.S. 1921)

· Holding:  The general rule is that where it appears from the bill or statement of the plaintiff that the right to relief depends upon the construction or application of the Constitution or laws of the United States, and that such federal claim is not merely colorable, and rests upon a reasonable foundation, the District Court has jurisdiction.

· Facts: A shareholder sued to enjoin the Trust Company, a Missouri corporation, from investing in certain federal bonds on the ground that the Act of Congress authorizing their issuance was unconstitutional.  The plaintiff claimed that under Missouri law an investment in securities, the issuance of which had not been authorized by a valid law was ultra vires [beyond the scope of power granted to the corporation] and enjoinable.

· Dissenting Opinion (Holmes):  The cause of action had been created by state law and not by federal law, and, therefore, did not arise under federal law.

Moore v. Chesapeake & Ohio Ry. Co. (U.S. 1934)

· Holding:  A suit brought under the state statute which defines liability to employees who are injured while engaged in intrastate commerce, and brings within the purview of the statute a breach of the duty imposed by the federal statute, should not be regarded as a suit arising under the laws of the United States.

· Facts:  Plaintiff brought an action under Kentucky’s Employer Liability Act, which provided that a plaintiff could not be held responsible for contributory negligence or assumption of risk where his injury resulted from the violation of any state or federal statute enacted for the safety of employees.  Plaintiff alleged that his injury was due to the defendant’s failure to comply with the Federal Safety Appliance Act.

Shoshone Mining Co. v. Rutter (U.S. 1900)

· Holding: Inasmuch as the suit to determine the right of possession may not involve any question as to the construction or effect of the Constitution or laws of the United States, but may present simply a question of fact … or the effect of state statutes, it would seem to follow that it is not one which necessarily arises under the Constitution and laws of the U.S.

· Facts:  Congress had established a system which allowed miners to file patents on their claims … the federal statute provided that the right to possession was to be determined by the “local customs or rules of miners in the several mining districts, so far as the same are applicable and not inconsistent with the laws of the U.S.”

Cort v. Ash (U.S. 1975)

· Important Legal Reasoning:  Supreme Court announced a four-part test for determining whether a private right of action should be implied from a federal statute:

· First: is the plaintiff one of the class for whose especial benefit the statute was enacted?

· Second: is there any indication of legislative intent, explicit or implicit, either to create a remedy or to deny one?

· Third: is it consistent with the underlying purposes of the legislative scheme to imply a remedy for the plaintiff?

· Fourth: is the cause of action one traditionally relegated to state law?

Notes

· Is the difference between Smith and Moore simply the strength of the federal interest?  Does it have to do with the initial pleading?

· In Moore, since the Federal Safety Appliance Act doesn’t reach in cases of intrastate commerce, the federal statute is not a cause of action.

· Smith seems to articulate the principle that claims which turn on the construction of federal law are non-colorable.

· In Moore, the federal statute was necessary to satisfy the requirements of the state statute, and thus it is necessary to construe it, but the cause of action still doesn’t arise under federal law.

· Three prongs:

· Is there a cause of action?

· Does the claim require the construction of a federal law?  Does the case invoke the policies that underlie federal jurisdiction?

· Should federal principles (e.g. common law) resolve the case?

Merrell Dow Pharmaceuticals Inc. v. Thompson (U.S. 1986)

· Justice Stevens
· Holding:  We conclude that a complaint alleging a violation of a federal statute as an element of a state cause of action, when Congress has determined that there should be no private, federal cause of action for the violation, does not state a claim “arising under” 28 U.S.C. §1331.  The judgment of the Court of Appeals is affirmed.

· Facts:  Thompson and MacTavish, both foreign citizens, filed separate cases in state court against Merrill Dow, alleging negligence, breach of warranty, strict liability, fraud, and gross negligence concerning the drug Bendectin.  In part of their pleading, they alleged that the drug was “misbranded” in violation of the Federal Food, Drug, and Cosmetic Act because its labeling did not provide adequate warning that its use was potentially dangerous.  Merril Dow filed to remove case to federal court.  After removal, two cases were consolidated.  Plaintiffs filed a motion to remand the cases to the state.

· Procedural History:  District court denied plaintiff’s motion to remand and then granted defendant’s motion to dismiss on forum non conveniens grounds.  Court of Appeals reversed.  Defendants appealed to Supreme Court.

· Precedents:

· Distinguishing American Well Works Co. v. Layne & Bowler Co.:  The vast majority of cases that come within this [§1331] grant of jurisdiction are covered by Justice Holmes’ statement that a ‘suit arises under the law that creates the cause of action.’

· Citing Smith v. Kansas City Title & Trust Co.:  We have, however, also noted that a case may arise under federal law “where the vindication of a right under state law necessarily turned on some construction of federal law.”
· Following Cort v. Ash: Under the settled framework for evaluating whether a federal cause of action lies, some combination of the following factors is present: (1) the plaintiffs are not part of the class for whose special benefit the statute was passes; (2) the indicia of the legislative intent reveal no congressional purpose to provide a private cause of action; (3) a federal cause of action would not further the underlying purposes of the legislative scheme; and (4) the respondents’ cause of action is a subject traditionally relegated to state law.

· Important Legal Reasoning:

· The significance of the necessary assumption that there is no federal private cause of action thus cannot be overstated.

· We think it would similarly flout congressional intent to conclude that the federal courts might nevertheless exercise federal-question jurisdiction solely because the violation of the federal statute is said to be a “rebuttable presumption” or a “proximate cause” under state law, rather than a federal action under federal law.

· We simply conclude that the congressional determination that there should be no federal remedy for the violation of this federal statute is tantamount to a congressional conclusion that the presence of a claimed violation of the statute as an element of a state cause of action is insufficiently “substantial” to confer federal question jurisdiction.

· We reject the argument that there are special circumstances that justify federal-question jurisdiction in this case.  Petitioner emphasizes that it is unclear whether the FDCA applies to sales in Canada and Scotland.  We do not believe the question whether a particular claim arises under federal law depends on the novelty of the federal issue.

· Dissenting Opinions (Justice Brennan):

· Both the plaintiff and the defendant base their claims substantially on the construction of the FDCA.
· The decision not to provide a private federal remedy should not affect federal jurisdiction unless the reasons Congress withholds a federal remedy are also reasons for withholding federal jurisdiction.  Thus, it is necessary to examine the reasons for Congress’ decisions to grant or withhold both federal jurisdiction and private remedies, something the Court has not done.

· Congress recognized the importance and even necessity of uniformity of decisions throughout the whole U.S., upon all subjects within the purview of the constitution.

· The federal courts are comparatively more skilled at interpreting and applying federal law, and are much more likely correctly to divine Congress’ intent in enacting legislation.

· Congress passes laws in order to shape behavior; a federal law expresses Congress’ determination that there is a federal interest in having individuals or other entities conform their actions to a particular norm established by the law.

· Given the relative expertise of the federal courts interpreting federal law, the increased complexity of federal argues rather strong in favor of recognizing federal jurisdiction.

· Given that Congress structured the FDCA so that all express remedies are provided by the federal courts, it seems rather strange to conclude that it either “flouts” or “undermines” congressional intent for the federal courts to adjudicate a private state-law remedy that is based upon violating the FDCA.

Notes

· The Cort/Ash test makes it highly unusual for acts not mentioning causes of action to be assumed to provide for causes.

· In past generations, Congress determined policy criteria and left causes of action to courts.  Now, in Rhequist court, there is not a presumption that Congress wants remedies.

· There is jurisdiction under Smith (according to Merrill Dow) if and only if Congress has created a cause of action, federal courts may try the case even if the cause listed is a state cause.

· Is the New York case that involves the definition of divorce in its decision on jurisdiction relevant to the case for not considering federal law as necessary for per se negligence?

Section D: The Subject-Matter Jurisdiction of the Federal Courts – Supplemental Claims and Parties
United Mine Workers of America v. Gibbs (U.S. 1966)

· Justice Brennan
· Holding:  The state and federal claims must derive from a common nucleus of operative fact.  But if, considered without regard for their federal or state character, a plaintiff’s claims are such that he would ordinarily be expected to try them all in one judicial proceeding, then, assuming substantiality of the federal issues, there is power in the federal courts to hear the whole … Once it appears that a state claim constitutes the real body of the case, to which the federal claim is only an appendange, the sate claim may fairly be dismissed … We are not prepared to say that in the present case the District Court exceeded its discretion in proceeding to judgment on the state claim … We cannot confidently say, however, that the federal issues were so remote or played such a minor role at the trial that in effect the state claim only was tried.  Reversed.

· Facts:  Plaintiff [respondent] Gibbs was awarded compensatory and punitive damages in this action against defendant [petitioner] UMW for alleged violations of §303 of the Labor Management Relations Act, 1947, and of the common law of Tennessee.  Plaintiff was given a contract to haul a mine’s coal to a railroad.  The plaintiff would use scab union labor.  Armed members of the UMW, which was barred from the mine, forcibly prevented the opening of the mine and threatened plaintiff.  Plaintiff lost his job and never entered into performance of his haulage contract.  He testified that he soon began to lose other trucking contracts and mine leases he held in nearby areas.  He brought action based on a federal claim of illegal secondary boycott and a state claim of unlawful conspiracy.

· Procedural History:  U.S. District Court set aside verdict on federal claim but sustained a remitted award on the state claim.  The Court of Appeals Affirmed.
· Precedents:

· Examining Hurn v. Oursler (U.S. 1933):  State law claims are appropriate for federal court determination if they form a separate but parallel ground for relief also sought in a substantial claim based on federal law.  The Court distinguished permissible from non-permissible exercises of federal judicial power over state law claims by contrasting “a case where two distinct grounds in support of a single cause of action are alleged, one only of which presents a federal question, and a case where two separate and distinct causes of action are alleged, one only of which is federal in character.  In the former, where the federal question averred is not plainly wanting in substance, the federal court, even though the federal ground be not established, may nevertheless retain and dispose of the case upon the nonfederal ground; in the latter it may not do so upon the nonfederal cause of action.”

· Citing Baltimore S.S. Co. v. Phillips (U.S.):  A cause of action does not consist of facts, but of the unlawful violation of a right which the facts show.  The number and variety of the facts alleged do not establish more than one cause of action so long as their result, whether they be considered severally or in combination, is the violation of but one right by a single legal wrong.
· Following U.S. Const., Art. III, §2:  Pendant jurisdiction, in the sense of judicial power, exists whenever there is a claim “arising under the Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority.”

· Citing Levering & Garrigues Co. v. Morrin (U.S.):  The federal claim must have substance sufficient to confer subject matter jurisdiction on the court.

· Citing Erie R. Co. v. Tompkins (U.S.): Pendent jurisdiction is a doctrine of discretion, not of plaintiff’s right.  Its justification lies in considerations of judicial economy, convenience and fairness to litigants; if these are not present a federal court should hesitate to exercise jurisdiction over state claims, even though bound to apply state law to them.

· Important Legal Reasoning:

· A threshold question is whether the District Court properly entertained jurisdiction of the claim based on Tennessee law.

· The relationship between that [federal] claim and the state claims made in the complaint permits the conclusion that the entire action before the court comprises but one constitutional “case.”

· Needless decisions of state law should be avoided both as a matter of comity and to promote justice between the parties, by procuring for them a surer-footed reading of applicable law.

· Certainly, if the federal claims are dismissed before trial, even though not insubstantial in a jurisdictional sense, the sate claims should be dismissed as well.  Similarly, if it appears that the state issues substantially predominate, the state claims may be dismissed without prejudice and left for resolution to state tribunals.

· In the present case, for example, the allowable scope of the state claim implicates the federal doctrine of pre-emption; while this interrelationship does not create statutory federal question jurisdiction, its existence is relevant to the exercise of discretion.

· Dissenting Opinions:

· None.

Notes

· Supplemental jurisdiction defines the extent to which claims can be precluded.  Preclusion doctrine says that if you could have brought separate cases together, you may not litigate them separately.

· This raises question of whether Article III is self-executing.

· What is the distinction between a “ground” and a “cause of action”?  Is that is like res ipsa and custom may be separate grounds for a negligence action?

· Hurn (mentioned above) still has effects on res judicata.
· In Gibbs, Brennan shades §1331 like Marshall shaded the Constitution in Osborn.

· Brennan’s justification goes back to Osborn and the need for a federal forum for all federal issues.

· The problem is that if litigants couldn’t try state issues in federal courts, they would just use state courts.

· Test – common nucleus of operative fact.

Aldinger v. Howard (U.S. 1976)

· Holding:  Supreme Court refused to apply pendent jurisdiction to an additional party with respect to whom no independent basis of federal jurisdiction existed.

· Facts:  The suit was brought by a citizen of Washington against several officers of Spokane County and alleged violations of the Civil Rights Act.  Plaintiff sough to join the county itself as an additional defendant, but under the construction given the federal statute at the time, counties were not considered to be subject to it.  Therefore, the plaintiff was forced to sue the county under state law, and argue that a federal court could hear her claim under its pendent jurisdiction.

· Precedents:

· Distinguishing UMW v. Gibbs (U.S.):  It is quite different to join an entirely different defendant on the basis of a state-law claim over which there is no independent basis of federal jurisdiction, simply because the plaintiff’s claim against the first defendant and his claim against the second defendant “derive from a common nucleus of operative fact.”

· Important Legal Reasoning:

· While the same considerations of judicial economy would be served (as in Gibbs), but the addition of a completely new party would run counter to the well-established principle that federal courts, as opposed to state trial courts of general jurisdiction, are courts of limited jurisdiction marked out by Congress.

· The question here is whether by virtue of the statutory grant of subject-matter jurisdiction, upon which petitioner’s principal claim against the treasurer rests, Congress as addressed itself to the party as to whom jurisdiction pendent to the principal claim is sough.  And it undoubtedly has done so.

· Other statutory grants and other alignments of parties and claims might call for a different result.  When the grant of jurisdiction to a federal court is exclusive, for example, as in the prosecution of tort claims against the United States, the argument of judicial economy and convenience can be coupled with the additional argument that only in a federal court may all of the claims be tried together.

Notes

· Adding state claims to an action against an existing federal defendant does not abrogate constitutional authority in the same way that adding a new defendant would.

· Jurisdiction is about the status of parties, not of claims.

Owen Equipment & Erection Co. v. Kroger (U.S. 1978)

· Justice Stewart
· Holding:  Neither the convenience of the litigants nor considerations of judicial economy can suffice to justify extension of the doctrine of ancillary jurisdiction to a plaintiff’s cause of action against a citizen of the same State in a diversity case.  To allow the requirement of complete diversity to be circumvented as it was in this case would simply flout the congressional command.

· Facts:  Mrs. Kroger, a citizen of Iowa, sued Omaha Publich Power District (OPPD), a Nebraska corporation, for the wrongful death of her husband.  OPPD, in turn, filed a third-party complaint pursuant to Federal Rule 14(a) against Owen Equipment and Erection Company alleging that the crane was owned and operated by Owen.  Plaintiff was then allowed to amend her complaint to name Owen as a defendant, who she alleged was a Nebraska corporation.  OPPD then requested, and was granted, summary judgment, leaving Owen as the sole defendant.  During the course of the trial, it was discovered that Owen’s principal place of business actually was in Iowa.  As a result, Owen moved to dismiss the case based on a lack of subject-matter jurisdiction.

· Procedural History:

· Citing Aldinger v. Howard (U.S.):  Aldinger makes it clear that a finding that federal and nonfederal claims arise from a “common nucleus of operative fact,” the test of Gibbs, does not end the inquiry into whether a federal court has power to hear the nonfederal claims.  Beyond this constitutional minimum, thre must be an examination of the posture in which the nonfederal claim is asserted and of the specific statute that confers jurisdiction over the federal claim.

· Citing 28 U.S.C. §1332(a)(1): It and its predecessors have consistently been held to require complete diversity of citizenship.
· Important Legal Reasoning:

· Constitutional power is merely the first hurdle that must be overcome in determining that a federal court has jurisdiction over a particular controversy.  Must then look at enabling statute.

· Under the reasoning of the Court of Appeals in this case, a plaintiff could defeat the statutory requirement of complete diversity by the simple expedient of suing only those defendants who were of diverse citizenship and waiting for them to implead non-diverse defendants.

Finley v. United States (U.S. 1989)
· Justice Scalia

· Holding:  All our cases have held that the grant of jurisdiction over claims involving particular parties does not itself confer jurisdiction over additional claims by or against different parties.  Our decision today reaffirms that interpretive rule; the opposite would sow confusion.
· Facts:  Plaintiff’s husband and two children were killed when their plane struck electric power lines.  Suit was filed in federal district court against the United States under the Federal Tort Claims Act (FTCA) alleging that the FAA had been negligent.  The plaintiff later was allowed to amend her complaint to include state-law tort claims against both the city of San Diego and the utility company that maintained the power lines.

· Procedural History:  District Court’s decision to allow the amendment was reversed by the Court of Appeals.

· Precedents:
· Citing The Mayor v. Cooper (U.S. 1868):  As regards all courts of the United States inferior to this tribunal, two things are necessary to create jurisdiction, whether original or appellate.  The Constitution must have given to the court the capacity to take it, and an act of Congress must have supplied it.  To the extent that such action is not taken, the power lies dormant.

· Distinguishing FTCA §1346(b): Confers jurisdiction over “civil actions on claims against the United States.”  It does not say “civil actions on claims that include requested relief against the United States,” nor “civil actions in which there is a claim against the United States.”

· Important Legal Reasoning:

· Our cases show, however, that with respect to the addition of parties, as opposed to the addition of only claims, we will not assume that the full constitutional power has been congressionally authorized, and will not read jurisdictional statutes broadly.

· Just as the statutory provision “between citizens of different States” has been held to mean citizens of different States and no one else, so also here we conclude that “against the United States” means against the United States and no one else.

· What is of paramount importance is that Congress be able to legislate against a background of clear interpretive rules, so that it may know the effect of the language it adopts.

· Dissenting Opinion (Justice Stevens):

· In Aldinger, we adopted a rule of construction that assumed the existence of pendent jurisdiction unless “Congress in the statutes conferring jurisdiction has expressly or by implication negated its existence.”

· Our statement in Aldinger that before a federal court may exercise pendent party jurisdiction it must satisfy itself that Congress “has not expressly or by implication negated its existence”, it now instructs that “a grant of jurisdiction over claims involving particular parties does not itself confer jurisdiction over additional claims by or against different parties.”
Mengler, Burbank & Rowe on §1367
· In Finley, Justice Scalia invited Congress to fill the jurisdictional gaps its decision had created.

· In reaching the limits of Article III, subsection (a) codifies supplemental jurisdiction at the outer constitutional boundary that existed before Finley’s statutory revisionism.

· Subsection (b) alters pre-Finley law in one important way.  Now, a person can neither intervene as a plaintiff under FRCP 24(a) nor be joined as a plaintiff under FRCP 19 if intervention or joinder would be inconsistent with the diversity requirements.

· Subsection (c) provides federal courts with discretion in some circumstances to decline to exercise supplemental jurisdiction.

· In effect, section 1367(d) contemplates, without specifically addressing the procedural means of doing so, that some parties will desire to take their entire action to state court if they are prohibited from raising some or all of their supplemental claims in federal court.

Executive Software North America, Inc. v. United States District Court for the Central District of California (9th Cir. 1994)

· D.W. Nelson, Circuit Judge

· Holding: §1367(c)(4) requires the District Court not only to determine if consideration of the Gibbs values provides compelling reasons for a remand, but also to articulate how the circumstances that warrant declining jurisdiction are exceptional.  The District Court clearly erred by articulating a basis for declining jurisdiction that is unauthorized by statute.

· Facts:  Page, a black female, asserts that her employer unfairly criticized her performance and then terminated here as a mere “subterfuge for illegal discrimination against non-believers in the Church of Scientology, women and racial minorities.”  In her complaint, Page alleged two federal causes of action as well as three state-law causes of action.  Based on the two federal claims, defendants removed the action to federal court.  The district court remanded the three state-law claims to state court, saying that it interpreted §1367 as allowing the same breadth of discretion to refuse jurisdiction as had been allowed under Gibbs.  It did not offer any specific reasons for remanding the state-law claims.
· Important Legal Reasoning:

· Once it is determined that the assertion of supplemental jurisdiction is permissible under section 1367(a) and (b), section 1367(c) provides the only valid basis upon which the district court may decline jurisdiction and remand pendent claims.

· Subsection (c)(4) permits a court to decline jurisdiction when, “in exceptional circumstances, there are other compelling reasons,” channeling the district court’s discretion to identify new grounds for declining jurisdiction more particularly than did preexisting doctrine.

· By the use of the word “shall”, the statute makes clear that if power is conferred under section 1367(a), and its exercise is not prohibited by section 1367(b), a court can decline to assert supplemental jurisdiction over a pendent claim only if one of the four categories specifically enumerated in section 1367(c) applies.

· A consequence of the statutory structure chosen by Congress is that section 1367(c) somewhat changes the nature of the Gibbs discretionary inquiry.

· We believe that “compelling reasons” for the purposes of subsection (c)(4) similarly should be those that lead a court to conclude that declining jurisdiction “best accommodates the values of economy, convenience, fairness, and comity.”
· In short, although we find that “other compelling reasons” clearly refers the district court back to the subsection (c)(1)-(3) categories, and thus requires the court to balance the underlying values that they embody, we think “exceptional circumstances” requires an additional inquiry.

· Declining jurisdiction outside of subsection (c)(1)-(3) should be the exception, rather than the rule.

· The inquiry is not particularly burdensome.  Acourt simply must articulate why the circumstances of the case are exceptional in addition to inquiring whether the balance of the Gibbs values provide compelling reasons for declining jurisdiction in such circumstances.

· Dissenting Opinion (Leavy, Circuit Judge):

· Because the court made no findings, we do not know which one or more of the grounds it relied on.  On that basis alone, however, the majority concludes that the district court may have relied on a ground not enumerated in section 1367(c); that this was in error, and not only error, but clear error for the purpose of mandamus.

· The fact that the district court does not interpret the 1990 enactment of 1367 as restricting the discretionary factors set forth in Gibbs is of no moment unless we can say that the trial court exceeded its lawful authority wherever it may be found.

· The sentence that Congress used to confer jurisdiction excepts from its scope those claims over which the district court may decline to exercise jurisdiction.  The statute does not say that the court shall “exercise” jurisdiction.

Squibs

Shanaghan v. Cahill (4th Cir. 1995)

· Holding: When the federal basis for an action disappears, a district court is free to decide whether to assert jurisdiction over the remaining claims, in accordance with Section 1367; it went on to hold that similar discretion exists when the amount in controversy falls below the statutory minimum.

· Facts:  Plaintiff brought a diversity action to recover from the defendant three separate debts, in the amounts of $40,000, $23,696, and $14,700.  The district court granted summary judgment for the defendant on the $40,000 claim and dismissed the remaining claims, noting that the amount in controversy had fallen below $50,000.

Section E.  The Subject-Matter Jurisdiction of the Federal Courts – Removal
Shamrock Oil & Gas Corp. v. Sheets (U.S. 1941)

· Justice Stone

· Holding: Not only does the language of the Act of 1887 evidence the Congressional purpose to restrict the jurisdiction of the federal courts on removal, but the policy of the successive acts of Congress regulating the jurisdiction of federal courts is one calling for the strict construction of such legislation.  Therefore, a plaintiff cannot remove because a defendant interposes a federal-question counterclaim.

· Precedents:

· Citing Section 12 of the Judiciary Act of 1789:  If a suit be commenced in any state court against an alien or against a citizen of another state, and the matter in dispute exceeds the jurisdictional amount and the defendant shall, at the time of entering his appearance in such state court, file a petition for the removal of the cause.

· Citing West v. Aurora City (U.S.): This Court held that removal could be effected under §12 only by a defendant against whom the suit is brough by process served upon him.

· Distinguishing Section 3 of the Act of 1875:  Authorized either party, or any one or more of the plaintiffs or defendants entitled to remove any suit from the state court to do so upon the petition in such suit to the state court before or at the term at which said cause could be first tried and before the trial thereof.  These provisions were continued until the adoption of the provisions of the present statute so far as now material by the Act of 1887.

· Following Act of 1875: The omission from the earlier act of the phrase “either party” and the substitution for it of the phrase authorizing removal by the “defendant or defendants” in the suit, or the like omission of the provision for removal at any time before the trial, and the substitution for it of the requirement that the removal petition be filed by the defendant at or before the time he is required to plead in the state court.
Squibs
Thermtron Prods., Inc. v. Hermansdorfer (U.S. 1976)

· Holding: Sections 1447(c) and (d) should be read together so that remand may be directed only if it is based on the grounds specified in subsection (c) – removal was improvident and without jurisdiction – and only an order invoking these reasons is immune from review under subsection (d).

Carnegie-Mellon University v. Cohill (U.S. 1988)

· Holding: A district court has discretion to remand a case to state court after determining that retaining jurisdiction over the case would be inappropriate.

· Facts: Defendants removed the case to federal court.  Plaintiffs moved to amend their complaint to delete the federal claims, and for remand to state court.

· Important Legal Reasoning:

· A remand may best promote the values of economy, convenience, fairness and comity.

· A district court can consider whether the plaintiff has engaged in any manipulative tactics when it decides whether to remand a case.  The district courts thus can guard against forum manipulation without a blanket rule that would prohibit the remand of all cases involving pendent state-law claims.

American Fire & Cas. Co. v. Finn (U.S. 1951)

· Holding:  The company against which judgment had been entered then sought to vacate the judgment on the grounds that the action had been improperly removed and that the federal court lacked jurisdiction.  The Supreme Court agreed, concluding that “where there is a single wrong to the plaintiffs, for which relief is sought, arising from an interlocked series of transactions, there is no separate and independent claim or cause of action under §1441(c).”

· Facts:  Finn, a Texan, sued two foreign insurance companies and their local agent, also a Texan, in a Texas state court.  The complaint contained alternative claims for recovery for a fire loss suffered by plaintiff alleging that one or the other insurer had issued policies that covered the loss or that the local agent was liable for having failed to keep plaintiff’s property insured.  The foreign insurance companies removed.

Borough of West Mifflin v. Lancaster (3rd Cir. 1995)
· Pratt, Circuit Judge

· Holding:  If the factual allegations of the complaint are accept at face value, as we are required to do at this point, this case involves several substantial claims that the plaintiffs constitutional rights have been infringed.  In such circumstances, we believe it will be the rare case, at least where the addition of straightforward negligence claims based on the same facts as the constitutional claims will cause the state issues to substantially predominate.  While we do not foreclose the parties from hereafter arguing, and the district court from hereafter considering, the issue posed by §1367(c)(2), we think it unlikely that either will be able to point to a countervailing interest that would justify bifurcating this case into a federal and a state suit that will essentially duplicate each other.

· Facts:  Lindsey and Coughanour claimed they were “harassed, threatened, and assaulted” by security guards and West Mifflin police.  They filed a seven-count complaint in PA state court.  Inter alia, they alleged that 42 US.C. §1983 had been violated.  The municipal defendants relied on the §1983 claim to remove the case to the U.S. District Court.  Lindsey and Coughanour moved to remand.  District Judge Lancaster granted the motion to remand the entire case.
· Procedural History:  Municipal defendants sought a writ of mandamus.

· Precedents:

· Distinguishing §1441(c) prior to 1990:  a separate and independent claim, which would have been removable if sued upon alone is joined with otherwise nonremovable claims, the district court may determine all issues therein, or, in its discretion, remand all matters not otherwise within its original jurisdiction.

· Citing Judicial Improvements Acts of 1990:  The district court may determine all issues therein, or, in its discretion, may remand all matters in which State law predominates.

· Citing American Fire & Casualty Co. v. Finn (U.S.): where there is a single injury to plaintiff for which relief is sought, arising from an interrelated series of events or transactions, there is no separate or independent claim or cause of action under §1441(c).

· Citing Sparks v. Hershey (3rd Cir. 1981): The difficulty of avoiding duplicative recoveries is a factor tending to weigh against litigating related federal and state claims in different for a.

· Important Legal Reasoning:

· The amendment to §1441(c) is that it was designed to restrict removal to only those cases falling within the court’s federal question jurisdiction and to bring the remand provisions into harmony with §1367.

· Thus, §1441(c) provides for removal or remand only where the federal question claims are “separate and independent” from the state law claims with which they are joined in the complaint.

· Unless the federal question claims removed by the defendant were “separate and independent” from the state law claims, §1441(c) cannot apply and the district court must retain the federal claim.  Hence, the district court’s discretion to remand under §1441(c) can pertain only to those state law claims which the district court could decline to hear under §1367.

· Nothing in §1367(c) authorizes a district court to decline to entertain a claim over which it has original jurisdiction and, accordingly, that section clearly does not sanction the district court’s remand of this entire case, including the civil rights claims, to state court.

· The result of an exercise of discretion under §1367(c) in circumstances like those before the district court would have been two parallel proceedings, one in federal court and one in the state system, and a district court cannot properly exercise its discretion under §1367(c) without taking that fact into account.

· Under Gibbs jurisprudence, where the claim over which the district court has original jurisdiction is dismissed before trial, the district court must decline to decide the pendent state claims unless considerations of judicial economy, convenience, and fairness to the parties provide an affirmative justification for doing so.

· §1367(c)(2)’s authority should be invoked only where there is an important countervailing interest to be served by relegating state claims to the state court.

· To remand the entire case, the state claims must substantial predominate in terms of the scope of the issues raised.

Notes

· The 1990 amendment of §1441(c) eliminated the use of diversity of citizenship jurisdiction as a basis for removal under §1441(c).

Section F.  Challenging the Subject Matter Jurisdiction of the Court

Squibs

Ruhrgas AG v. Marathon Oil Co. (U.S. 1999)
· Holding:  Since both subject-matter and personal jurisdiction are required by the Constitution and affect a federal court’s power to adjudicate a case, there is no reason to require a district court to decide subject-matter first

· Facts:  Defendant removed the case to federal court, and the plaintiff moved to remand for lack of subject-matter jurisdiction.  The defendant then moved to dismiss for lack of personal jurisdiction, and the District Court dismissed for lack of personal jurisdiction without deciding the subject mater jurisdiction question.

· Important Legal Reasoning:  Where a district court has before it a straightforward personal jurisdiction issue presenting no complex question of state law, and the alleged defect in subject-matter jurisdiction raises a difficult and novel question, the court does not abuse its discretion by turning directly to personal jurisdiction.

Notes

· Because of preclusion doctrine, the order of decision in Ruhrgas is significant.  The plaintiff’s ability to raise the issue in another trial depends on why the case was dismissed.

· For H., it’s intuitive that subject-matter jurisdiction is primary.

· In this case, there was a very complex subject matter problem and a relatively simple personal jurisdiction problem.

United States v. United Mine Workers (U.S. 1947)

· Holding:  The order had to be obeyed until set aside, and that the defendants could not raise the asserted lack jurisdiction as a defense to the contempt charges.

· Facts:  District Court issued a temporary restraining order to prevent a strike in mines that earlier had been seized by the government.  The Union and its officers disobeyed the order, and subsequently were held in contempt of court.

· Dissenting Opinion (J. Frankfurter):  Short of an indisputable want of authority on the part of the court, the very existence of a court presupposes its power to entertain a controversy, if only to decide, after deliberation, that it has no power over the particular controversy.

Willy v. Coastal Corp. (U.S. 1992)
· Holding:  Supreme Court upheld the ability of the District Court to impose sanctions.

· Facts:  Plaintiff brought a wrongful discharge action against his former employer, who removed the action to federal court.  The District Court dismissed the case for failure to state a claim, and imposed sanctions on the plaintiff pursuant to Federal Rule 11.  Plaintiff appealed, claiming the court lacked subject-matter jurisdiction.

· Important Legal Reasoning:  Such an order implicates no constitutional concern because it “does not signify a district court’s assessment of the legal merits of the complaint.”  It therefore does not raise the issue of a district court adjudicating the merits of a case or controversy over which it lacks jurisdiction.
Collateral Attack for Lack of Subject-Matter Jurisdiction

· Maxim that a judgment rendered by a court that lacked jurisdiction over the subject matter is void.  Of course, the subject is more complex than the dogma would indicate.  Collateral attack is not always an available technique for challenging a judgment on the ground that the rendering court lacked subject-matter jurisdiction.

· Restatement (Second) of Judgments says the judgment in a contested action is beyond collateral attack unless there are no justifiable interests of reliance that must be protected and:

· The subject matter of the action was so plainly beyond the court’s jurisdiction that its entertaining the action was a manifest abuse of authority; or

· Allowing the judgment to stand would substantially infringe the authority of another tribunal or agency of government; or

· As a matter of procedural fairness the party seeking to avoid the judgment should have opportunity belatedly to attack the court’s subject-matter jurisdiction.

· In addition, the Restatement (Second) generally permits collateral attack on the original court’s subject-matter jurisdiction, as well as on personal jurisdiction and inadequate notice, in default judgment situations.

Chicot County Drainage Dist. V. Baxter State Bank (U.S. 1940)

· Holding:  The lower federal courts have the authority to determine whether or not they have jurisdiction to entertain the cause and for this purpose to construe and apply the statute under which they are asked to act.  Their determinations of such questions, while open to direct review, may not be assailed collaterally.

· Facts:  Parties who had notice but chose not to appear in the original action attempted to attack collaterally a judgment rendered by a district court.

Kalb v. Feuerstein (U.S. 1940)

· Holding: Congress, because its power over the subject of bankruptcy is plenary, may by specific bankruptcy legislation render judicial acts taken with respect to a debtor whom the bankruptcy law protects nullities and vulnerable collaterally.
· Facts:  The questions for decisions in Kalb were whether a state court had jurisdiction to render a judgment confirming a foreclosure sale while the mortgagor’s petition under the Bankruptcy Act was pending in a bankruptcy court, and, if not, whether the mortgagor was prohibited from attacking the state-court judgment collaterally.

Durfee v. Duke (U.S. 1963)

· Holding: A judgment is ntitled to full faith and credit – even as to questions of jurisdiction – when the second court’s inquiry discloses that those questions have been fully and fairly litigated and finally decided in the court which rendered the original judgment.

· Facts:  A Missouri federal District Court allowed collateral attack on a Nebraska judgment quieting title, on the ground that considerations of territorial sovereignty outweighed the policies of res judicata.  The Nebraska court’s subject-matter jurisdiction depended on whether the land was within Nebraska, which “depended entirely upon a factual question – whether a shift in the rivers course had been caused by avulsion or accretion.”  The question had been fully litigated in the Nebraska action.

· Important Legal Reasoning:  Doctrines of federal preemption or sovereign immunity may in some contexts be controlling.  But no such overriding considerations are present here.

United States Catholic Conference v. Abortion Rights Mobilization, Inc. (U.S. 1988)

· Holding:  The Supreme Court held that a nonparty witness, the Conference, could challenge the court’s lack of subject-matter jurisdiction in defense of a civil contempt citation.

· Facts:  In the underlying action, ARM sued to revoke the tax-exempt status of the Roman Catholic Church because of the church’s intervention in favor of political candidates who supported the church’s position on abortion.
· Important Legal Reasoning:  The distinction between subject-matter jurisdiction and waivable defenses is not a mere nicety of legal metaphysics.  It rests instead on the central principle of a free society that courts have finite bounds of authority.

Notes

· Hershkoff: There are issues of both individual rights and government authority.  Both are implicated here.  But it seems that government authority controls legality.

Chapter 5: Venue, Transfer, and Forum Non Conveniens
Section A.  Venue

General Principles

· Venue is determined by statute, constitutional provision, or rule of court.  The “proper” venue of his action depends on the theory of his claim, the subject matter of his claim, the parties involved, or a combination of these factors.

· A comparative study of contemporary venue provisions reveals some thirteen different fact situations upon which venue statutes are predicated.

· Where the subject of action or part thereof is situated.  For actions which were local, the proper venue for such actions is the county where the subject of the action is situated.

· Where the cause of action, or part thereof, arose or accrued.  Convenience of witnesses.

· Where some fact is present or happened.  Provide for trial of the action in the county where some particular fact or fact situation related to, but no part of, the cause of action is present or happened.

· Where the defendant residents.  Convenience of the defendant.

· Where the defendant is doing business.  Convenience of the defendant, and of witnesses.

· Where defendant has an office or place of business, or an agent.  Quite common when a corporation, company, or some other type of business organization is the defendant.
· Where the plaintiff resides.  Convenience of the plaintiff.  In certain types of cases against certain classes of defendants – such as an action on a foreign cause of action against a nonresident—this type of provision is both logical and practical.

· Where the plaintiff is doing business.  Convenience of the plaintiff.

· Where the defendant may be found.  Common law doctrine that the right of action follows the person.  It is difficult to find any sound reason for venue based upon where the defendant may be found.

· Where the defendant may be summoned or served.  Also based upon the common law doctrine.

· In the county designated in the plaintiff’s complaint.  Venue provisions of this type give the plaintiff an unnecessary economic advantage.

· In any county.  Broadest venue provision.

· Where the seat of government is located.  Convenience of the government appears to be the controlling factor.

Squibs

Burlington Northern RR. Co. v. Ford (U.S. 1992)

· Holding:  Montana could thus have decided that a nonresident defendant’s interest in convenience is too slight to outweigh the plaintiff’s interest in suing in the forum of his choice.

· Facts:  Defendant moved for a change of venue to Hill County, where it claimed to have its principal place of business in Montana.  Court denied the motion.  Montana’s vnue rules permit a plaintiff to sue a corporation incorporated in Montana only in the couny of its principal place of business, but permit suit in any county against a corporation, like the defendant, that is incorporated elsewhere.

· Important Legal Reasoning:  Venue rules generally reflect equity or expediency in resolving disparate interests of parties to a lawsuit in the place of trial.

Section C. Forum Non Conveniens
Gulf Oil Corp. v. Gilbert (U.S. 1947)
· Facts:  The principle of forum non conveniens is simply that a court may resist imposition upon its jurisdiction even when jurisdiction is authorized by the letter of a general venue statute.  Many states have met misuse of venue by investing courts with a discretion to change the place of trial on various grounds.  The federal law contains no such express criteria.
· Important Legal Reasoning:  
· An interest to be considered is the private interest of the litigant.  
· Factors to consider include ease of access to sources of proof; cost of obtaining attendance of willing witnesses; possibility of view of premises; practical problems that make trial of a case easy, expeditious and inexpensive.  
· The enforceability of the judgment should also be considered.

· Plaintiff may not, by choice of an inconvenient forum, “vex” the defendant.
· But unless the balance is strongly in favor of the defendant, the plaintiff’s choice of forum should rarely be disturbed.

· Factors of public interest, such as administrative difficulties, also have place in applying the doctrine.

Notes

· This ruling doesn’t draw a distinction between domestic and foreign plaintiffs.  In an international context, this can be very important.

Piper Aircraft Co. v. Reyno (U.S. 1981)
· Justice Marshall

· Holding:  The Court of Appeals erred in holding that plaintiffs may defeat a motion to dismiss on the ground of forum non conveniens merely by showing that the substantive law that would be applied in the alternative forum is less favorable to the plaintiffs than that of the present forum.  We do not believe that the District Court abused its discretion in weighing the private and public interests.  The American interest in this accident is simply not sufficient to justify the enormous commitment of judicial time and resources that would inevitably be required if the case were to be tried here.

· Facts:  In July 1976, a small commercial aircraft crashed in the Scottish highlands, killing all on board.  The decedents were all Scottish subjects and residents, as are their heirs and next of kin.  There were no eyewitnesses.  The aircraft was manufactured in Pennsylvania by Piper.  The propellers were manufactured in Ohio by Hartzell.  The aircraft was registered in Great Britain.  Reyno was appointed administratix of estates of decedents and commenced wrongful death actions against Piper and Hartzell in California state court.  Reyno admitted that the actions were filed in the U.S. because of favorable products liability laws.  Suit was removed to U.S. District Court in California.  Piper then moved for transfer to District Court in Pennsylvania.  After it was transferred, Piper and Hartzell moved to dismiss on the grounds of forum non conveniens.  District Court granted these motions, relying on balancing test from Gilbert [supra … hehehe].  
· Procedural History:  Reyno appealed to Third Circuit, which reversed District Court and remanded case.  Piper and Hartzell appealed to Supreme Court.

· Important Legal Reasoning:

· Plaintiffs typically select a forum where choice-of-law rules are most advantageous.  Thus, if conclusive or substantial weight were given to the possibility of a change in law, the forum non conveniens doctrine would become virtually useless. 

· Considering change in law would also pose practical problems.  If the possibility of a change in law were given substantial weight, a difficult choice-of-law analysis would become extremely important.

· If the remedy provided by the alternative forum is so clearly inadequate or unsatisfactory that it is no remedy at all, the unfavorable change in law may be given substantial weight.

· Presumption in favor of the plaintiff’s choice of forum applies with less force when the plaintiff or real parties in interest are foreign.

· The forum non conveniens determination is committed to the sound discretion of the trial court.  It may be reversed only when there has been a clear abuse of discretion.

· The District Court did not act unreasonably in concluding that fewer evidentiary problems would be posed if the trial were held in Scotland.

· Defendants must provide enough information to enable the District Court to balance the parties’ interests.  Our examination of the record convinces us that sufficient information was provided here.  

· The District Court correctly concluded that the problems posed by the inability to implead potential third party defendants clearly supported holding the trial in Scotland.

· Forcing petitioners to rely on actions for indemnity or contributions would be “burdensome” but not “unfair.”  Finding that trial in the plaintiff’s chosen forum would be burdensome, however, is sufficient to support dismissal on grounds of forum non conveniens.
Notes

· The doctrine of forum non conveniens operates to ameliorate the burden imposed upon a defendant when jurisdictional rules would permit a plaintiff to force her to litigate in an especially inconvenient forum.  However, the doctrine does not relieve the court of the burden of deciding whether it has jurisdiction to hear the lawsuit.

· One important requirement is that there must exist another more convenient forum where the plaintiff can obtain adequate relief.

· Defendant also may institute a suit in another court to enjoin plaintiff from proceeding in the objectionable forum.  However, defendant usually must demonstrate that plaintiff chose the forum to gain some form of advantage or to harass the defendant.

Squibs

De Cedeno v. Arosa Mercantile, S.A. (NY Sup.Ct. 1977)

· Holding:  A motion to dismiss on the basis of forum non conveniens is addressed to the court’s discretion to refuse to retain and entertain an action, otherwise properly before it, and therefore presupposes the existence of a valid jurisdiction.

Islamic Republic of Iran v. Pahlavi (N.Y. 1984)

· Holding:  The application of the doctrine of forum non conveniens is a matter of discretion for the lower courts and that those courts had not abused that discretion.  New York’s courts were not required to entertain litigation that had no connection with the state – especially when, as in this case, the burden on the state’s courts would be tremendous.

· Facts:  Iran sued the Shah and his wife to recover $35 billion in Iranian funds, which they allegedly had misappropriated.

Chapter 6: Ascertaining the Applicable Law
Section A. State Law in the Federal Courts

Swift v. Tyson (U.S. 1842)

· Justice Story

· Holding:  The Rules of Decision Act commanded federal courts to follow simply the statutory law of the states.  We have not now the slightest difficulty in holding that this section, upon its true intendment and construction, is strictly limited to local statutes and local usages of the character before stated, and does not extend to contracts and other instruments of a commercial nature, the true interpretation and effect whereof are to be sought, not in the decisions of the local tribunals, but in the general principles and doctrines of commercial jurisprudence.

· Facts:  Some Maine land speculators sold land that they did not own to some New Yorkers.  The New Yorkers thought that the speculators already owned the land.  New Yorker Tyson gave the speculators negotiable instruments (e.g. checks) instead of money to pay for their investments.  Tyson “accepted” a bill of exchange in return for a six-month postponement in his payments on the land contract.  One of the speculators gave Tyson’s note to Joseph Swift.  When Swift sought payment from Tyson, Tyson refused to pay on the ground that his obligation was unenforceable since he had been induced to “accept” the bill by the speculator’s fraud.  The principal question before the court was whether the case should be governed by New York contract law, under which the fraud tainting the transaction provided a defense for Tyson, or by the new law of negotiable instruments that was developing in recent English decisions.

· Precedents:

· Interpreting 28 U.S.C. §1652:  The laws of the several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.

· Important Legal Reasoning:

· In the ordinary use of language it will hardly be contended that the decisions of Courts constitute laws.  They are, at most, only evidence of what the laws are, and are not of themselves laws.
· The laws of a state are more usually understood to mean the rules and enactments promulgated by the legislative authority thereof, or long established local customs having the force of laws.

· It never has been supposed by us, that the RDA did apply to the construction of ordinary contracts or other written instruments and especially to questions of general commercial law, where the state tribunals are called upon to perform the like functions as ourselves.

Notes

· Justice Story was a former law professor and wanted to write a national commercial law.

· Under Swift, state courts didn’t have to follow federal decisions.

· Swift is an interesting combination of lack of deference to “judge-made” law and judicial discretion.

Erie R. Co. v. Tompkins (U.S. 1938)

· Justice Brandeis

· Holding:  We merely declare that in applying the doctrine [Swift] this Court and the lower courts have invaded rights which in our opinion are reserved by the Constitution to the several states … The Circuit Court of Appeals ruled that the question of liability is one of general law; and on that ground declined to decide the issue of state law.  As we hold this was error, the judgment is reversed and the case remanded to it for further proceedings in conformity with our opinion.

· Facts:  Tompkins’ arm was severed by a passing train as he was walking along a footpath located on railroad property.  Tompkins accused the railroad of acting negligently.  Under Pennsylvania law, Tompkins was regarded as a trespassed and the railroad merely owed him a duty to avoid wanton negligence.  The majority rule in most states, however, was that a railroad owes a duty of ordinary care to a traveler on a parallel footpath.  Tompkins’ lawyers tried to avoid the harsh Pennsylvania rule by suing the New York-based railroad in federal court.  The District Court applied “general law” and awarded Tompkins damages.

· Procedural History:  Erie appealed to Court of Appeals, which affirmed District Court.

· Precedents:

· Citing Black & White Taxicab v. Brown & Yellow Taxicab (U.S.):  Knowing that its contract would be void under the common law of Kentucky, Brown & Yellow reincorporated in Tennessee for the sake of being able to remove suits in Kentucky to federal court.

· Citing Baltimore & Ohio R.R. Co. v. Baugh (U.S.):  The Constitution of the United States recognizes and preserves the autonomy and independence of the states – independence in their legislative and judicial departments.  Any interference with either, except as thus permitted, is an invasion of the authority of the state, and, to that extent, a denial of its independence.

· Citing Kuhn v. Fairmont Coal (U.S.) (Holmes dissenting): Swift and Tyson doctrine rests upon the assumption that there is “a transcendental body of law outside of any particular State but obligatory within it unless and until changed by statute.”  Law in the sense in which courts speak of it today does not exist without some definite authority behind it.  The authority and only authority is the State, and if that be so, the voice adopted by the State as its own should utter the last word.

· Important Legal Reasoning:
· The more recent research of a competent scholar (Charles Warren), who examined the original Rules of Decision Act, established that the construction given to it by the Court was erroneous.  The purpose of the section on state law was merely to make certain that, in all matters except those in which some federal law is controlling, the federal courts exercising jurisdiction in diversity of citizenship cases would apply as their rules of decision the law of the state, unwritten as well as written.

· Defects of Swift include following: Persistence of state courts in their own opinions prevented uniformity; and the impossibility of discovering a satisfactory line of demarcation between the province of general law and that of local law developed a new well of uncertainties.

· Swift made rights enjoyed under the unwritten “general law” vary according to whether enforcement was sought in the state or in the federal court; and the privilege of selecting the court in which the right should be determined was conferred upon the non-citizen.

· There is no federal general common law.  Congress has no power to declare substantive rules of common law applicable in a state whether they be local in their nature or “general,” be they commercial law or a part of the law of torts.  And no clause in the Constitution purports to confer such a power upon the federal courts.

· Dissenting Opinion (Justice Butler):

· As a general rule, this Court wil not consider any question not raised below and presented by the petition.  Here it does not decide either of the questions presented, but, changing the rule of decision in force since the foundation of the government, remands the case to be adjudged according to a standard never before deemed permissible.

· No litigant has ever challenged the power of Congress to establish the rule as construed by Tyson.

· If defendant had applied for and obtained a writ of certiorari upon the claim that Congress has no power to prescribe the rule of decision, section 34 as construed, it would have been the duty of this Court to issue the prescribing certificate to the Attorney General in order that the United States might intervene and be heard on the constitutional question.
· The constitutional validity of the rule need not be considered, because under the law, as found by the courts of Pennsylvania and generally throughout the country, it is plain that the evidence required a finding that plaintiff was guilty of negligence that contributed to cause his injuries, and that the judgment below should be reversed upon that ground.

· Concurring Opinion (Justice Reed):

· As the majority opinion shows, this Court is now of the view that “laws” include “decisions”, it is unnecessary to go further and declare that the “course pursued” was “unconstitutional,” instead of merely erroneous.

· I am not a all sure whether, in the absence of federal statutory direction, federal courts would be compelled to follow state decisions.

· If the opinion commits this Court to the position that Congress is without power to declare what rules of substantive law shall govern the federal courts, that conclusion also seems questionable.

Notes

· Note that there would have been a different result if the parallel path was declared “customary.”

· Would a federal common law decision create a new jurisdictional niche under federal question subject-matter jurisdiction?

· Federal courts can create common law interpretation on federal questions.

· Courts had used federal general law-making power under Swift more broadly than Congress had the power to legislate.

· There must be a political source of legitimacy for the courts.

· Is Brandeis claiming that the result in Swift was unconstitutional because a regime of federal common law making is not authorized by any constitutional provision?  Or is he claiming that federal courts cannot make common law for traditionally state causes of action, such as contracts, torts, and property?

Guaranty Trust Co. v. York (U.S. 1945)
· Justice Frankfurter
· Holding:  The federal courts enforced State-created substantive rights if the mode of proceeding and remedy were consonant with the traditional body of equitable remedies, practice and procedure, and in so doing they were enforcing rights created by the States and not arising under any inherent or statutory federal law.  It is therefore immaterial whether statutes of limitation are characterized either as “substantive” or “procedural” in State court.  As to consequences that so intimately affect recovery or non-recovery a federal court in a diversity case should follow State law.  The judgment is reversed and the case is remanded for proceedings not inconsistent with this opinion.

· Facts:  York brought a diversity suit alleging that Guaranty had breached its fiduciary duties.  York’s complaint involved allegations of fraud, relief for which was governed by equitable principles.  The Circuit Court of Appeals found that in a suit brought on the equity side of a federal district court the court was not required to apply the state statute of limitations.

· Precedents:

· Construing Erie R. Co. v. Tompkins:  The intent of that decision was to insure that, in all cases where a federal court is exercising jurisdiction solely because of diversity of citizenship of the parties, the outcome of the litigation in the federal court should be substantially the same as it would be if tried in a state court.

· Important Legal Reasoning:

· In diversity cases, federal courts have not differentiated in their regard for State law between actions at law and suits in equity.

· Rights in equity were frequently defined by legislative enactment and as such known and respected by federal courts.

· In giving federal courts “cognizance” of equity suits in cases of diversity jurisdiction, Congress never gave, nor did the federal courts ever claim, the power to deny substantive rights created by State law or to create substantive rights denied by State law.

· In diversity cases, courts cannot afford recovery if the right to recover is made unavailable by the State nor can it substantially affect the enforcement of the right as given by the State.

· We are concerned with whether a statutory limitation is a matter substance in that it significantly affects the result of a litigation for a federal court to disregard a law of a State?
· The operation of a double system of conflicting laws in the same State is plainly hostile to the reign of law.

Notes

· State procedures are substantive when they are inextricably tied to a right.

· The mischief that diversity was intended to cure is judicial bias.  

Squibs

Ragan v. Merchants Transfer & Warehouse Co. (U.S. 1949)

· Holding:  FRCP rule 3 was not intended to govern questions concerning the tolling of statutes of limitations, and, therefore, state law would determine in diversity when the statute was tolled.

Woods v. Interstate Realty Co. (U.S. 1949)

· Holding: A Tennessee corporation could not maintain a diversity action in a federal court in Mississippi if, by virtue of its failure to qualify to do business in Mississippi, the Mississippi state courts were closed to it.

Cohen v. Beneficial Industrial Loan Corp. (U.S. 1949)

· Holding: FRCP rule 23.1 did not contradict the New Jersey statute, but was addressed to independent concerns.

· Dissenting Opinion (Justice Rutledge):  Erie involved an issue that was clearly substantive, while these cases presented issues that were at least arguably procedural.

Byrd v. Blue Ridge Rural Electric Cooperative, Inc. (U.S. 1958)

· Justice Brennan

· Holding:  We do not think the likelihood of a federal jury reaching a different result is so strong as to require the federal practice of jury determination of disputed factual issues to yield to the state rule in the interest of uniformity of outcome.

· Facts:  Plaintiff was injured while connecting power lines.  One of defendant’s affirmative defenses was that under the South Carolina Workmen’s Compensation Act, the plaintiff had the status of a statutory employee of the defendant, and thus was barred from suing the defendant.  Under South Carolina, a judge would make the determination.  Under federal practice, it was a factual issue for jury consideration.  Question concerning this defense is whether plaintiff, state practice notwithstanding, is entitled to a jury determination of the factual issues raised by this defense.
· Procedural History:  District Court ruled for plaintiff.  Circuit Court overruled on grounds that District Court hadn’t followed South Carolina substantive law.  Plaintiff appealed to Supreme Court.

· Precedents:

· Distinguishing Guaranty Trust Co. v. York (U.S.):  Federal courts should conform as near as may be to state rules even of form and mode where the state rules may bear substantially on the question of whether the litigation would come out one way in the federal court and another way in the state court.  But there are affirmative countervailing considerations at work here.

· Citing Herron v. Southern Pacific Co. (U.S. 1931):  A federal judge refused to be bound by a provision of the Arizona Constitution which made the jury the sole arbiter of the question of contributory negligence.  This Court sustained the action of the trial judge, holding that “state laws cannot alter the essential character or function of a federal court and state statutes which would interfere with the appropriate performance of that function are not binding upon the federal court under either the Rules of Decision Act.  The function assigned to the jury is an essential factor in the process for which the Federal Constitution provides.

· Important Legal Reasoning:

· The conclusion is inescapable that the Adams (South Carolina Supreme Court) holding is grounded in the practical consideration that the courts had become accustomed to deciding the factual issue of immunity without the aid of juries.  Thus the requirement appears to be merely a form and mode of enforcing the immunity and not a rule intended to be bound up with the definition of the rights and obligations of the parties.

· The Seventh Amendment assigns the decisions of disputed questions of fact to the jury.  The policy of uniform enforcement of state-created rights and obligations cannot in every case exact compliance with a state rule – not bound up with rights and obligations – which disrupts the federal system of allocating functions between judge and jury.
· The inquiry here is whether the federal policy favoring jury decisions of disputed fact questions should yield to the state rule in the interest of furthering the objective that the litigation should not come out one way in the federal court and another way in the state court.

· There is not present here the certainty that a different result would follow or even the strong possibility that this would be the case.

Notes

· Byrd calls on the Court to first examine whether the state rule in question is bound up with state-created rights and obligations.  Hershkoff says that this emphasizes federalist concerns rather than litigants’ rights.

· Even if the rule does affect rights and obligations, courts have to balance state interest in uniformity with federal interest in procedure.  This balance is ad hoc.

· There is an interest in preventing forum shopping. 

· Court choosing state rule in some procedural cases and federal rule with substantive parts if it is pursuant to Constitutional authority.

· Federal law can displace state law unless it is unconstitutional or unauthorized under REA or RDA.

· The conventional guideline is: substantive = outside courthouse; procedural = inside courthouse.

Squibs

Allstate Ins. Co. v. Charneski (7th Cir. 1960)

· Holding:  Court dismissed an action for a judgment declaring an insurance company’s nonliability, ruling that declaratory relief is discretionary and need not be granted when it would create an unnecessary federal-state conflict.
· Facts:  Wisconsin had passed a general statute providing declaratory relief.  However, this statute was held not applicable by the Wisconsin Supreme Court.  The Wisconsin Supreme Court held that to allow declaratory relief in such circumstances would undercut its policy of direct actions against an insurance company.

· Important Legal Reasoning:  The federal interest in granting declaratory relief is slight.  Relief under the federal Declaratory Judgments Act is discretionary.

Bernhardt v. Polygraphic Co. of America, Inc. (U.S. 1956)

· Holding:  The Supreme Court ruled that the District Court was correct in applying Vermont law concerning arbitration and denying the stay.

· Facts:  Defendant moved for a stay pending arbitration in New York pursuant to a contract. 

· Important Legal Reasoning:  The remedy by arbitration, whatever its merits or shortcomings, substantially affects the cause of action created by the State.  Arbitration carries no right to trial by jury.

Hanna v. Plumer (U.S. 1965)
· Chief Justice Warren

· Holding:  The adoption of Rule 4(d)(1), designed to control service of process in diversity actions, neither exceeded the congressional mandate embodied in the Rules Enabling Act nor transgressed constitutional bounds, and that the Rule is therefore the standard against which the District Court should have measured the adequacy of the service.  Accordingly, we reverse the decision of the Court of Appeals.
· Facts:  Petitioner, a citizen of Ohio, filed her complaint in D.Mass.  Served defendant by leaving copies with his wife at his residence, in compliance with FRCP 4(d)(1).  Defendant claimed service was contrary to provision in Mass. General Laws that required delivery by hand.

· Procedural History:  District Court granted defendant summary judgment and Court of Appeals affirmed.

· Precedents:

· Citing Sibbach v. Wilson & Co. (U.S.):  The test must be whether a rule really regulates procedure, - the judicial process for enforcing rights and duties recognized by substantive law and for justly administering remedy and redress for disregard or infraction of them.

· Citing Mississippi Pub. Corp. v. Murphee (U.S.):  Congress’ prohibition of any alteration of substantive rights of litigants was obviously not addressed to such incidental effects as necessarily attend the adoption of the prescribed new rules of procedure upon the rights of litigants who, agreeably to rules of practice and procedure, have been brought before a court authorized to determine their rights.

· Citing Byrd v. Blue Ridge Rural Elec. Cooperative (U.S.): “Outcome determination” analysis was never intended to serve as a talisman.

· Distinguishing Guaranty Trust Co. v. York (U.S.): Choices between state and federal law are to be made not by application of any automatic “litmus paper” criterion, but rather by reference to the policies underlying the Erie rule.

· Citing Lumbermen’s Mutual Casualty Co. v. Wright (5th Cir. 1963):  Matters which relate to the administration of legal proceedings, an area in which federal courts have traditionally exerted strong inherent power, completely aside from the powers Congress expressly conferred in the Rules.  The purpose of the Erie doctrine was never to bottle up federal courts with ‘outcome determinative’ and ‘integral-relations’ stoppers.

· Important Legal Reasoning:

· It is doubtful that, even if there were no Federal Rule making it clear that in hand service is not required in diversity actions, the Erie rule would have obligated the District Court to follow Mass. Procedure.

· The Eire rule is rooted in part in a realization that it would be unfair for the character or result of a litigation materially to differ because the suit had been brought in federal court.  The decision was also in part a reaction to the practice of “forum-shopping” which had grown up in response to the rule of Swift.

· Not only are nonsubstantial, or trivial, variations not likely to raise the sort of equal protection problems which troubled the Court in Eire; they are also unlikely to influence the choice of forum.

· The difference between the two rules would be of scant relevance to the choice of forum.

· The line between “substance” and “procedure” shifts as the legal context changes.

· When a situation is covered by one of the Federal Rules, the court has been instructed to apply the Federal Rule, and can refuse to do so only if the Advisory Committee, this Court, and Congress erred in their prima facie judgment that the Rule in question transgresses neither the terms of the REA nor Const. restrictions.

· For the Const. provision for a fed. Court system (augmented by the Necessary and Proper Clause) carries with it congressional power to make rules governing the practice in those courts, which includes matters that are rationally capable of being classified as either substance or procedure.

· Concurring Opinion (Justice Harlan): 

· To my mind the proper line of approach in determining whether to apply a state or a federal rule is to stay close to basic principles by inquiring if the choice of rule would substantially affect those primary decisions respecting human conduct which our constitutional system leaves to state regulation.
· The Court would have the federal rule apply no matter how seriously it frustrated a State’s substantive regulation, so long as a reasonable man could characterize it as procedural.

Notes

· While Sibbach doesn’t give great weight to 28 U.S.C. §2072(b), it is still good law.

· How does Warren define the distinction between substance and procedure in Hanna?  How does he define it for the REA?  For the RDA?  Are the two rules the same?

· Hanna’s “arguably procedural” test only controls cases where Congress has passed a statute creating law for diversity actions.

· Where there is no FRCP and the federal rule in question is wholly judge-made, whether state or federal law should be applied is controlled by the RDA.  Where the FRCP controls, the REA is the proper test.

· To understand how Erie operates in diversity cases, it is important to distinguish between the pertinence of federal rules and their validity.

· REA protects state prerogatives LESS than RDA.

Squibs

Sibbach v. Wilson & Co. (U.S. 1941)

· Justice Roberts
· Holding:  The promulgation of Rule 35 was within the ambit of congressional power, since Rule 35 does not “abridge, enlarge, or modify substantive rights, in the guise of regulating procedure.

· Facts:  Plaintiff sued defendant in an Illinois federal district court for damages inflicted in Indiana.  D.Court ordered that P undergo a physical exam pursuant to FRCP 35, despite an Illinois policy forbidding compulsory physical exams.

· Dissenting Opinion (Justice Frankfurter): To draw any inference of tacit approval from non-action by Congress is to appeal to unreality.  And so I conclude that to make the drastic change that Rule 35 sought to introduce would require explicit legislation.

Walker v. Armco Steel Corp. (U.S. 1980)

· Justice Marshall

· Holding:  There is simply no reason why, in the absence of a controlling federal rule, an action based on state law which concededly would be barred in the state courts by the state statute of limitations should proceed through litigation to judgment in federal court solely because of the fortuity that there is diversity of citizenship between the litigants.  The policies underlying diversity jurisdiction do not support such a distinction between state and federal plaintiffs, and Eire and its progeny do not permit it.  The judgment of the Court of Appeals is confirmed.

· Facts:  P. was injured on August 22, 1975.  Sued D, a foreign corporation.  Complaint was filed on August 19, 1977.  Although summons was issued that same day, service of process was not made on respondent’s authorized service agent until Dec. 1, 1977.  State law does not deem the action “commenced” for purposes of the statute of limitations until service of the summons on the defendant.
· Procedural History:  D.Court dismissed.  C. of A. affirmed.

· Precedents:

· Citing Ragan v. Merchants Transfer & Warehouse Co. (U.S.):  We cannot give the cause of action longer life in the federal court than it would have had in the state court without adding something to the cause of action.  Service of summons statute controlled because it was an integral part of the state statute of limitations, and under York, that statute of limitations was part of the state-law cause of action.

· Citing Hanna v. Plumer (U.S.): The Eire rule has never been invoked to void a Federal Rule.  The scope of the Federal Rule (in past cases) was not as broad as the losing party urged, and therefore there was no conflict.

· Important Legal Reasoning:

· Stare decisis weighs heavily against P. because he seeks to have us overrule Ragan.
· Application of Hanna is premised on “direct collision” with federal rule.

· First question must be whether the Federal Rule is sufficiently broad to control the issue.  Only then does the Hanna analysis apply.

· This is not to suggest that the FRCP should be narrowly construed just to avoid conflicts with state law.

Squibs

Burlington Northern R. Co. v. Woods (U.S. 1987)

· Justice Marshall

· Holding:  Whatever circumscriptive effect the mandatory affirmance penalty statute may have on the state court’s exercise of discretion, the state rule provides no authority for defining the scope of discretion allowed under Federal Rule 38.

· Facts:  Woods had obtained a jury verdict against Burlington.  After the verdict, C. of A. affirmed verdict and assessed a 10% penalty as prescribed by Alabama law for all unsuccessful appeals of money judgments.  Burlington objected, arguing that FRCP 38 controlled the case, and under 38, penalties were appropriate only if the appeal was frivolous.

· Important Legal Reasoning:  FRCP 38 affords a court of appeals plenary discretion to assess “just damages” in order to penalize an appellant who takes a frivolous appeal.  Thus, the Rule’s discretionary mode of operation unmistakably conflicts with the mandatory provision of Alabama law.  

Stewart Organization, Inc. v. Ricoh Corp. (U.S. 1988)
· Justice Marshall

· Holding:  Applying the Hanna analysis to this case persuades us that federal law, specifically 28 U.S.C. §1404(a), governs the parties’ venue disputes.  We transfer this case to a court in Manhattan.  The case is remanded so that the D.Court may determine in the first instance the appropriate effect under federal law of the parties’ forum-selection clause on respondent’s §1404(a) motion.  It is so ordered.
· Facts:  Stewart sued Ricoh on contract issues in U.S. D.Court of Alabama.  Relying on the contractual forum-selection clause, Ricoh moved the District Court either to transfer the case from Alabama to New York or to dismiss it for lack of proper venue under §1406.  D.Court denied the motion, reasoning that the transfer motion was controlled by Alabama law, which looks unfavorably on forum selection clauses.

· Procedural History:  Plaintiff appealed to 11th Cir, which reversed the D.Court.  Defendant appealed to Supreme Court.

· Important Legal Reasoning:

· The first and chief question for the D.Court’s determination is whether the statute is “sufficiently broad to control the issue before the Court.

· It proceeds to inquire whether the statute represents a valid exercise of Congress’ authority under the Const.

· A motion to transfer under §1404(a) calls on the D.Court to weigh a number of case-specific factors.

· The flexible and individualized analysis Congress prescribed in §1404(a) thus encompasses consideration of the parties’ private expression of their venue preferences.

· Congress has directed that multiple considerations govern transfer within the federal court system.  A state policy focusing on a single concern or a subset of the factors identified in §1404(a) would defeat that command.  Its application would impoverish the flexible and multifaceted analysis that Congress intended.
· Section 1404(a) is doubtless capable of classification as a procedural rule, and indeed, we have so classified it in holding that a transfer pursuant to §1404(a) does not carry with in a change in the applicable law.  It therefore falls comfortably within Congress’ powers under Article III as augmented by the Necessary and Proper Clause.

Notes

· Does this case demonstrate the difference between RDA’s grant to states (construed as outcome determinant) and REA’s test of substantive rights?

· Forum transfer has value to a litigant: forum selection clauses are negotiated for and have economic value.  Thus they are substantive.

· RDA:  Erie interests are forum shopping and litigant equality.  York test is outcome determinative.  Byrd is federal interest.

· REA:  Test of FRCP is Hanna.

Gasperini v. Center for Humanities, Inc. (U.S. 1996)

· Justice Ginsburg

· Holding:  New York’s law controlling compensation awards for excessiveness or inadequacy can be given effect, without detriment to the Seventh Amendment, if the review standard set out in CPLR §5501(c) (New York law) is applied by the federal trial court judge, with appellate control of the trial court’s ruling limited to review for “abuse of discretion.”  Accordingly, we vacate the judgment of the C. of A. and instruct that court to remand the case to the D.Court so that the trial judge, revisiting his ruling on the new trial motion, may test the jury’s verdict against CPLR §5501(c)’s “deviates materially” standard.
· Facts:  Gasperini loaned photo transparency slides to Center.  Center lost the slides.  Gasperini brought an action in SDNY and won a jury award for $1500 per slide ($450,000 total).  D.Court denied defendant’s motion to strike the verdict without comment.  Court of Appeals then vacated judgment, applying the state standard of “deviating materially from what would be reasonable compensation” rather than the federal standard of “shocks the conscience.”
· Precedents:

· Citing Hanna v. Plumer (U.S.):  The twin aims of Erie rule: discouragement of forum shopping and avoidance of inequitable administration of the laws.

· Important Legal Reasoning:

· Parallel application of §5501(c) at the federal appellate level would be out of sync with the federal system’s division of trial and appellate court functions, an allocation weighted by the Seventh Amendment.  The dispositive question, therefore, is whether federal courts can give effect to the substantive thrust of §5501(c) without untoward alteration of the federal scheme for the trial and decision of civil cases.

· It thus appears that if federal courts ignore the change in the New York standard and persist in applying the “shock the conscience” test to damage awards on claims governed by New York law, substantial variations between state and federal money judgments may be expected.  We therefore agree with the Second Circuit that New York’s check on excessive damages implicates the twin aims of Erie.

· However, the Second Circuit did not attend to an essential characteristic of the federal court system when it used §5501(c) as the standard for federal appellate review.

· The 7th Amend’s Reexamination Clause does not inhibit the authority of trial judges to grant new trials for any of the reasons for which new trials have heretofore been granted in actions at law in the courts of the U.S.

· Appellate review for abuse of discretion is reconcilable with the Seventh Amendment as a control necessary and proper to the fair administration of justice.
· New York’s dominant interest can be respected, without disrupting the federal system, once it is recognized that the federal district court is capable of applying the State’s “deviates materially” standard in line with New York case law.

· District court applications of the “deviates materially” standard would be subject to appellate review under the standard the Circuits now employ when inadequacy or excessiveness is asserted on appeal: abuse of discretion.

· Dissenting Opinion (Justice Stevens):

· There is no reason to suppose that the Court of Appeals has reached a conclusion with which the District Court could permissibly disagree on remand.

· Our decision in Byrd does not make the Reexamination Clause relevant.  There, we considered only whether the 7th Amend’s first clause should influence our decision to give effect to a state-law rule denying the right to a jury altogether.  That holding in no way requires us to consult the Amendment’s second clause to determine the standard of review for a district court’s application of state substantive law.

· Dissenting Opinion (Justice Scalia):

· At common law of 1791, review of judgments was had only on writ of error, limited to questions of law.  As appeals from denial of ‘a motion for a new trial on grounds that damages are excessive’ necessarily pose a factual question, courts of the United States are constitutionally forbidden to entertain them.

· Whether or not it is possible to characterize an appeal of a denial of new trial as raising a “legal question,” it is not possible to review such a claim without engaging in a “reexamination” of the facts tried by the jury in a manner otherwise than allowed by common law.

· Reviewing the size of jury verdicts is a matter of federal law.  State substantive law controls what injuries are compensable and in what amount; but federal standards determine whether the award exceeds what is lawful to such degree that it may be set aside by order for new trial or remittitur.

· The analogy to a statutory cap on damages fails utterly.  There is an absolutely fundamental distinction between a rule of law such as that, which would ordinarily be imposed upon the jury in the trial court’s instructions, and a rule of review, which simply determines how closely the jury verdict will be scrutinized for compliance with the instructions.

· By making the analogy to a statutory cap, the Court commits the classic Erie mistake of regarding whatever changes the outcome as substantive.

· It seems to me far more likely that a difference in appellate standards (which the majority preserves) in reviewing orders for new trials would produce forum shopping.

· FRCP 59 provides that a new trial may be granted for any of the reasons for which new trials have heretofore been granted in actions at law in the courts of the United States.  That is undeniably a federal standard.

· Undeniable that FRCP 59 is sufficiently broad to cause a direct collision with state law.  Thus the court has no choice but to apply the Federal Rule.

Notes

· In this opinion, Ginsburg doesn’t even consider the Hanna implications – i.e. the possible collision of a state law and a federal law.

· Is there really a discernable line between reviewing the reasoning of a judgment and reviewing the application of the facts?

Section B. The Problem of Ascertaining State Law

Introductory Notes

· The states have been allowed great leeway in establishing choice-of-law rules.  A state could apply its substantive law in a case, so long as the state had significant contacts or a significant aggregation of contracts of the parties and the transaction.

Squibs

Klaxon Co. v. Stentor Electric Mfg. Co. (U.S. 1941)

· Holding:  Federal courts must apply the conflicts-of-laws rules of the states in which they sit.

· Important Legal Reasoning:  It is not for the federal courts to thwart such local policies by enforcing an independent “general law” of conflict of laws.

Van Dusen v. Barrack (U.S. 1964)

· Holding: The “critical identity” is between the federal court that decides the case and the courts of the state in which the action was filed.

· Facts:  Defendants sought to transfer the action from federal court in Pennsylvania to federal court in Mass., where the state law was more favorable to their case.

· Important Legal Reasoning:  A change of venue under §1404(a) generally should be, with respect to state law, but a change of courtrooms.

Mason v. American Emery Wheel Works (1st Cir. 1957)

· Magruder, Chief Judge

· Holding:  It is fair to infer from its dictum in Du Pont that the Sup. Court of Miss. is prepared to reconsider and revise the rule of products liability.  A judgment will be entered vacating the order of the District Court, dismissing the complaint and remanding the case to the D.Court for further proceedings not inconsistent with this opinion.

· Facts:  Mason filed complaint in Rhode Island D.Court against Emery for personal injuries resulting from negligent misfeasance.  Defendant argued that it owed no duty to plaintiff because of lack of privity of contract, and moved to dismiss.  D.Court granted motion because it was bound to apply Miss. law, which had a harsh standard concerning privity of contract requirements.

· Procedural History:  Plaintiffs appealed D.Court’s dismissal of their claim.
· Precedents:

· Analyzing E.I. Du Pont De Nemours & Co. v. Ladner (Miss.):  In this recent decision, Miss. Sup.Ct. disposed of the issue without expressly overruling the previous case that established the harsh privity requirement.  However, the court made a long and careful opinion, quoting with approval many authorities in support of the more modern doctrine.

· Important Legal Reasoning:

· If the Miss. Sup.Ct. had recently reconsidered the rule of harsh privity requirements it had adopted in Ford v. Myers and had decided to adhere to it on the ground of stare decisis, no doubt the federal courts would have had to accept the local law as so declared.  But it would be gratuitous and unwarranted to assume that the Sup.Ct. of Mississippi would now so hold.

· It is not necessary that a case be explicitly overruled in order to lose its persuasive force as an indication of what the law is.

· It is relevant to consider what the Miss. Sup.Ct. has subsequently said in dicta on this point.

· Concurring Opinion (Hartigan, Circuit Judge):
· I realize that we present a difficult problem for district judges when they must apply the Eire doctrine to situations wherein the considerations as between conflicting holdings and dicta are not as clearly defined as they are here.  The question of how clear dicta must be to prevail over a prior controlling decision does not lend itself to easy solution.
Squibs

McKenna v. Ortho Pharmaceutical Corp. (3rd Cir. 1980)

· Holding:  Based on a fair scrutiny of the relevant Ohio precedents with an eye toward the principles and policies underlying them,” the Ohio Supreme Court would decide that the applicable statutes of limitation in this case were tolled until the plaintiff knew, or by the exercise of reasonable diligence should have discovered, the cause of her injuries.

· Facts:  Plaintiffs sued for negligence, misrepresentation, and product liability.  Action was commenced in a Pennsylvania state court and removed to U.S. D.Court in Pittsburgh. All of the significant events occurred in Ohio.  Although  Penn. Would normally apply statute of limitations of the forum state, it had a “borrowing statute” that said “when a cause of action has been fully barred by the law of the state in which it arose, such bar shall be a complete defense to an action thereon in any of the courts of this Commonwealth.”  The D.Court reasoned that Ohio’s law said statute began to run when the plaintiff developed symptoms and that the cause of action was barred because it was filed more than two years after that time.  It dismissed.

· Procedural History:  Appeal to C. of A.

· Important Legal Reasoning:

· Essential question posed under the “borrowing statute” is whether the action in question is precluded by the laws of the state in which it accrued, and the answer to that question also must be based on the law of the state in which the claim arose.
· Our disposition of such cases must be governed by a prediction of how the state’s highest court would decide were it confronted with this problem.

Pomerantz v. Clark (D.Mass. 1951)

· Holding:  The Mass. Sup. Judicial Court abides to the ancient faith in the right of men to choose their own associates, make their own arrangements, govern themselves and thus grow in responsibility without much in the way of either hindrance or help from the state.  This basic philosophy permeates the Mass. Rules governing derivative suits.  Therefore no action is maintainable under Mass. Law.

· Facts:  Diversity action by policyholders against directors of an insurance company to retrieve for the company certain sums allegedly improvidently and illegally loaned.

· Important Legal Reasoning:

· This Court is not free to render such decisions as seems to it equitable, just and in accordance with public policy and responsive to all those jurisprudential criteria which so often enter what Justice Cardozo called “The Nature of the Judicial Process.”

· In the Mass. Sup. Jud. Ct., emphasis is on precedent and adherence to the older ways, not on creating new causes of action or encouraging the use of novel judicial remedies that have sprung up in less conservative communities.

Factors Etc., Inc. v. Pro Arts, Inc. (2nd Cir. 1981)

· Holding:  The District Court was bound by the Sixth Circuit’s view of Tenn. Law.  Sixth Circuit was more familiar with Tennessee law since it frequently was required to interpret Tenn. law.

· Facts:  Federal court sitting in New York was required to apply Tenn. law to the question of whether Elvis Presley’s right to publicity survived his death.  Tenn. state courts had never addressed that issue, but the Sixth Circuit (which includes Tenn.) had.

· Dissenting Opinion:  There was no reason to follow the 6th Cir views when they were not derived from the laws or decisions of the state.  Considering the physical size of the circuit, and the relatively small number of diversity cases, 6th Cir. was unlikely to have any special familiarity with Tenn. law.

Notes

· For a long time, federal court followed any state court decision (including lower courts).  Later courts emphasized doing mind experiment to ask how highest state court would rule.  Some say later rule conflicts with Erie.  But the question of whether state law is evolving influences this – a wooden federal court would encourage forum shopping.

· Federal courts can try to avoid the defects associated with prediction and the static approach by employing a presumption in favor of certifying unsettled questions of state law to the highest court of the state whenever state law authorizes this procedure.

· Some evidence suggests that federal courts have shown a preference for citing federal decisions on state law instead of state decisions at rates approaching pre-Erie levels.

· Courts are using 1367(c)(1), remitting cases because of novel state issues – even if those are not supplemental claims but diversity (1332) claims.

Section C. Federal “Common Law”

Meltzer, State Court Forfeitures of Federal Rights
· In a variety of subject matter jurisdictions, there may be federal common law: US as party, strong federal interest, interstate disputes, etc.

· Lawmaking power of federal courts is far more limited than Congress for 2 reasons: 1. ideas of separation of power and supremacy of Congress. 2. Federal law is and should be “interstitial”, operating against a background of existing bodies of state law.

· Court has recognized that federal common law may be necessary expedient.

· Fed. Common law fits most easily when it supplements federal constitutional or statutory provisions, providing rules of decision that implement or safeguard norms embodied in such provisions.

· Fed. Common Law also firmly established in admiralty context and cases implicating international relations of the United States.

Clearfield Trust Co. V. United States (U.S. 1943)
· Justice Douglas

· Holding:  The authority to issue the check had its origins in the Constitution and the statutes of the United States.  In the absence of an applicable Act of Congress it is for federal courts to fashion the governing rule of law according to their own standards.  Thus, if it is shown that the drawee on learning of the forgery did not give prompt notice of it and that damage resulted, recovery by the drawee is barred.  However, no damage resulted, so U.S. may recover.
· Facts:  A check issued by the U.S. was stolen and cashed at J.C. Penney.  Penney turned it over to Clearfield, which endorsed it with a guaranty of all prior endorsements, collected the amount from the Fed and paid it to Penney.  Neither Penney nor Clearfield had suspected forgery.  U.S. sued Clearfield on its express guaranty.  D.Court held that U.S. was subject to Penn. state law, ruled for Clearfield.  

· Procedural History:  U.S. appealed.  C. of A. reversed.

· Precedents:

· Distinguishing United States v. National Exchange Bank (U.S.):  U.S. could recover as drawee from one who presented for payment a pension check on which the name of the payee had been forged, in spite of a protracted delay on the part of the U.S. in giving notice of the forgery.  However, prompt notice of the discovery of the forgery was not a condition precedent to suit.  It did not reach the question of whether lack of prompt notice might be a defense.  We think it may.  The United States does business on business terms.
· Important Legal Reasoning:

· The rule of Erie doesn’t apply.  The rights and duties of the U.S. on commercial paper which it issues are governed by federal rather than local law.

· The application of state law, even without the conflict of laws rules of the forum, would subject the rights and duties of the United States to exceptional uncertainty.

· Cases place the burden on the drawee of giving prompt notice of the forgery – injury to the defendant being presumed by the mere fact of delay.

Notes

· The cause of action would be for breach of contract.  Yet, the U.S. Courts can rule on it because it arises under?  Or just because the U.S. is a party?

Squibs

United States v. Kimbell Foods, Inc. (U.S. 1979)

· Holding: After weighing facts of federal interests with respect to priority rules for the SBA and FHA loans, the Court held that there was no need for an independent federal rule.  Thus, the court chose to adopt the state rule as federal law rather than to develop a separate federal rule.

· Facts:  Question arose whether federal or state rules should be used for SBA and FHA loans in order to determine whether the fed. Gov’t or a private creditor would be able to collect first on a loan.

· Important Legal Reasoning:

· Court interpreted Clearfield broadly as permitting federal courts to develop federal law for “questions involving the rights of the U.S. arising under nationwide federal programs.”

· Controversies directly affecting the operations of federal programs, although governed by federal law, do no inevitably require resort to uniform federal rules.  Whether to adopt state law or to fashion a nationwide federal rule is a matter of judicial policy “dependent upon a variety of considerations always relevant to the nature of the specific governmental interests and to the effects upon them of applying state law.

· Must determine whether state law would frustrate specific objectives of federal programs.  Choice-of-law inquiry must consider the extent to which application of a federal rule would disrupt commercial relationships predicated on state law.
Bank of America National Trust & Savings Association v. Parnell (U.S. 1956)
· Holding:  The only federal interest is in the state laws regulating securities issued by the government and traded among private parties.  A federal interest here is far too remote to justify the application of federal law.  Thus, we reverse the C. of A.

· Facts:  Bank of America alleged Parnell had converted 73 Home Owners’ Loan Corp. bonds which belonged to Bank of America.  Bonds were guaranteed by the U.S.  Principal issue at trial was whether the defendants took the bonds in good faith.  D.Court charged the jury based on state law.  C. of A. applied Clearfield and reversed, saying federal law applied.

· Important Legal Reasoning:  Federal law does govern the interpretation of the nature of the rights and obligations created by the U.S. bonds themselves.  A decision with respect to the “overdueness” of the bonds is therefore a matter of federal law, but this case does not touch on such rights and obligations.

· Dissenting Opinions:  We believe that federal merchant law of Clearfield applies to all transactions of U.S. commercial paper.  Yet the nature of the rights and obligations created by commercial paper of the U.S. is said to be controlled by federal law.

Chapter 8: Modern Pleading
Section A.  The Complaint

Introductory Notes

· FRCP 8(a) requires only a short and plain statement of the claim showing that the plaintiff is entitled to relief.

· By establishing other provisions designed expressly to screen baseless claims (most notably, the motion to dismiss under Rule 12 and summary judgment under Rule 56).

· In recent years, there have been legislative proposals and enactments purporting to “reform” tort law, extending sanctions under Rule 11.

Dioguardi v. Durning (2nd Cir. 1944)

· Clark, Circuit Judge

· Holding:  The plaintiff’s pleading can be interpreted to pose a claim requiring relief and thus meets the requirements under the FRCP.  On remand, the plaintiff may find substance in other claims asserted by the plaintiff.  Judgment is reversed and the action is remanded for further proceedings not inconsistent with this opinion.

· Facts:  Plaintiff alleged a series of grievances in his complaint having to do with the sale his unclaimed goods at a federal auction.  The complaint was dismissed with leave for the plaintiff to remand.  Plaintiff tried again and again the D.Court dismissed.

· Procedural History:  Appeal from dismissal by trial court.

· Important Legal Reasoning:

· Under FRCP, there is no pleading requirement of stating “facts sufficient to constitute a cause of action,” but only that there be “a short and plain statement of the claim showing that the pleader is entitled to relief” in rule 8(a) and the motion for dismissal under rule 12(b) is for failure to state “a claim upon which relief may be granted.”

· Defendant didn’t need to move on the complaint alone; he could have disclosed the facts from his point of view, in advance of a trial if he chose, by asking for a pre-trial hearing or by moving for a summary judgment with supporting affidavits.  As it stands, we do not see how the plaintiff may properly be deprived of his day in court to show what he obviously so firmly believes and what for present purposes defendant must be taken as admitting.
Squibs

Conley v. Gibson (U.S. 1957)
· Important Legal Reasoning:  The FRCP do not require a claimant to set out in detail the facts upon which he bases his claim.  Such simplified “notice pleading” is made possible by the liberal opportunity for discovery and the other pretrial procedures established by the Rules to disclose more precisely the basis of both claim and defense and to define more narrowly the disputed facts and issues.

McHenry v. Renne (9th Cir. 1996)
· Important Legal Reasoning:
· Prolix, confusing complaints such as the ones filed in this case impose unfair burdens on litigants and judges.  As a practical matter, the judge and opposing counsel, in order to perform their responsibilities, cannot use such a complaint.

· The forms of action still shape pleadings, though the rules no longer require pleadings to conform to the ancient forms.  Pleadings of the kind shaped by the traditional forms enable determination of the appropriate procedures for the particular type of adjudication, the type of trial, and the remedies available.

Lodge 743 v. United Aircraft Corp. (D. Conn. 1962)

· Holding:  The defendant’s motion for a more definite statement is granted, but, since the plaintiff has a substantial reason to believe allegations of complaint is true even though it cannot supply more information, the plaintiff shall not be required to answer any part of said motion until its own discovery proceedings are completed.

· Facts:  Plaintiff brought suit alleging violation of a strike settlement – defendant failed to recall strikers to work as jobs became available.  Plaintiff did not have list of particular people who were harmed because it lacked information that only the company had.

· Important Legal Reasoning:  The overwhelming weight of authority says that a motion for a more definite statement of the claim should not be granted if the complaint sets forth a cause of action with sufficient definiteness to enable the defendant to frame an answer.

Garcia v. Hilton Hotels International, Inc. (D.PR. 1951)
· Judge Roberts

· Holding:  The comments when the plaintiff was fired were protected by conditional privilege and comments at the employment hearing were protected by absolute privilege.  The employment hearing comments do not constitute an actionable claim.  However, the other comments, since they were only conditional privileged, are actionable.  Conditional privilege is not a conclusive defense to action based slander, the defendant’s motion to dismiss for failure to state a claim should be denied.  Because of the conditional privilege, though, defendant is entitled for a more definite statement.
· Facts:  Plaintiff was employee of defendant.  Defendant fired plaintiff and allegedly made slanderous comments that he was a pimp.  Plaintiff alleged that defendant made comments both while he was fired and during an employment hearing.  Defendant moved for dismissal on grounds of failure to state a claim.
· Procedural History:  Trial court.

· Precedents:

· Citing Code of Civ. Pro. of Puerto Rico p.309 §4:  A publication or communication shall not be held or deemed malicious when made in any legislative or judicial proceeding.

· Important Legal Reasoning:

· Rule 12(b) requires that every defense in law or fact be asserted in a responsive pleading.  The rule, however, enumerates certain defenses which may be asserted by motion to dismiss, all of which go to jurisdiction except failure to state a claim.

· Communications made during the employment hearings should be absolutely privileged in the same manner as those in a judicial proceeding.

Squibs

Ellis v. Black Diamond Coal Mining Co. (Ala. 1956)

· Important Legal Reasoning:  Even though a complaint at law shows on its face that the cause of action is barred by the statute of limitations the defense of the statute cannot be taken by demurrer (dismissal).

Bagget v. Chavous (Ga.App. 1963)

· Important Legal Reasoning:  Ordinarily, the plaintiff, in his petition, need not anticipate or negative a possible defense.  Where, however, such defense is anticipated, it must be effectively avoided, or the complaint is bad.

Burden of Pleading and Burden of Production

· Plaintiff has the burden of production on two types of issues.  First, plaintiff must put forth evidence on certain matters basic to the claim for relief.  Second, if, but only if, the defendant establishes a defense, plaintiff will then have a second burden of production, this time to introduce evidence as to facts that will avoid defendant’s defense.

· Plaintiff normaly does not have to plead matters on which defendant must introduce proof.

Other Considerations in Allocating the Burden of Pleading

· It is only when a defense goes to the very heart of the action that the burden of pleading and the burden of producing need not coincide.  

· In some jurisdiction, falsity is thought to be so much a part of the basic action of slander that plaintiff must plead it, even though the defendant has the burden of introducing evidence of truth.

· The general thought is that the burden of pleading should be on the party that has more access to information.  

· There are three guidelines that Hershkoff rejects:

· Not proving negative

· Burden of information

· Burden of probability

Section B. Responding to the Complaint
Introductory Notes
· Rule 12(a) gives most defendants twenty days from the service of the complaint to respond either by a motion pursuant to Rule 12 or by answering the complaint.  Defense counsel routinely requests, and plaintiff’s counsel routinely consents to, an extension of the defendant’s time to answer.  These agreements are generally considered a matter of courtesy among counsel.

· The origins of the motion to dismiss can be traced to the common-law demurrer.

· The demurrer was incorporated into code pleading.  In most code states, a complaint could be dismissed on the pleadings for failure to state facts sufficient to constitute a cause of action, absence of subject-matter jurisdiction, and deficiencies in the form of the pleading.

· Few pleadings are likely to fail under Rule 12(b)(6).  This does not mean, however, that the motion is useless.  Pure questions of law can be tested by using the motion.  The availability under the Federal Rules of summary judgment, directed verdict, etc., also diminishes the importance of using Rule 12(b)(6) to screen frivolous cases.

American Nurses’ Association v. Illinois (7th Cir. 1986)

· Posner, Circuit Judge

· Holding:  A complaint does not fail to state a claim merely because it does not set forth a complete and convincing picture of the alleged wrongdoing.  So the plaintiffs do not have to allege steering even if it is in some sense implicit in their claim.  Plaintiffs are entitled to make additional efforts to prove a case of intentional discrimination within the boundaries sketched in this opinion.  Reversed and remanded.

· Facts:  A nurses’ union brought suit against the State of Illinois for sex discrimination in violation of 42 U.S.C. §2000e and the 14th Amendment.  Their complaint alleged some counts that seemed like “comparative worth” – the theory that traditionally female jobs paid less than traditionally male jobs requiring the same skills and workload.  Comparative worth had been rejected as grounds for action under federal civil rights law.  Other counts seemed to allege other sex discrimination violations, such as “steering,” which are actionable under civil rights law.
· Procedural History:  Complaint dismissed by D.Court.  Plaintiffs appealed.

· Precedents:

· Distinguishing Conley v. Gibson:  In the system created by the FRCP a complaint “should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.”  This language should not be taken literally.  If the plaintiff, though not required to do so, pleads facts, and the facts show that he is entitled to no relief, the complaint should be dismissed.

· Important Legal Reasoning:

· The question here is whether a failure to achieve comparable worth – granted that it would not itself be a violation of law – might permit an inference of deliberate and therefore unlawful discrimination, as distinct from passive acceptance of a market-determined disparity in wages.

· Knowledge of a disparity is not the same thing as an intent to cause or maintain it; if for example the state’s intention was to pay market wages, its knowledge that the consequence would be that men got higher wages on average and that the difference might exceed any premium attributable to a difference in relative worth would not make it guilty of intentionally discriminating against women.

· A plaintiff who files a long and detailed complaint may plead himself out of court by including factual allegations which if true show that his legal rights were not invaded.

· A complaint cannot be dismissed merely because it includes some invalid claims along with some valid ones.  Nothing is more common.

· The only thing that would make failure to achieve comparable worth a form of intentional and therefore actionable sex discrimination would be if the motivation for not implementing the study (indicating comparable worth) was the sex of the employees – if for example the officials thought that men ought to be paid more than women even if there is no difference in skill or effort or conditions of work.

· The court is not to pounce on a crabbed and literal reading of the complaint to dismiss.

Section D. Amendments

Beeck v. Aquaslide ‘N’ Dive Corp. (8th Cir. 1977)

· Benson, District Judge (sitting by designation)
· Holding:  The trial court did not abuse its discretion in allowing the defendant to amend its admission that it manufactured the slide in question.  The possible prejudice to the plaintiff of allowing this factual issue to be tried (i.e., preventing them from filing a suit against the true manufacturer because of the statute of limitations) was an insufficient basis on which to deny the proposed amendment.
· Facts:  Plaintiff sued defendant on products liability for a slide allegedly manufactured by defendant.  The defendant admitted to manufacturing the slide because it had no evidence to the contrary and then, afterwards, inspected the slide and found that it was not the manufacturer.  It moved to amend its admission.  Plaintiff objected on the grounds that if defendant was not the manufacturer, it would not have time to file a new complaint against the true manufacturer before the statute of limitations expired.

· Procedural History:  Plaintiff appealed D.Court’s decision to allow amendment.

· Precedents:

· Citing Foman v. Davis (U.S. 1962):  In the absence of any apparent or declared reason – such as undue delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendments previously allowed, undue prejudice to the opposing party, futility, etc. – the leave sought should, as the rules require, be “freely given.”  Allowance or denial of leave to amend is reviewable only for an abuse of discretion.
· Citing Hanson v. Hunt Oil Co. (8th Cir. 1968):  Prejudice must be shown.  The burden is on the party opposing the amendment to show such prejudice.

Notes

· “Delay, standing alone, is an insufficient basis for denying leave to amend, and this is true no matter how long the delay.”  Does this statement go too far?

· Part of the issue in Beeck was that the plaintiff could sue a new defendant for fraud, which has a longer statute of limitations.

Chapter 11.  Discovery

Section A.  Discovery
Introductory Notes

· Governed by FRCP 26

· Modern discovery has three major purposes.  

· First: preservation of relevant information that might not be available at trial.

· Second: To ascertain and isolate those issues that actually are in controversy between the parties.

· Third: Find out what testimony and other evidence is available on each of the disputed facts.

· The argument rages not only as to which witnesses may be questioned before trial, but what questions may be asked – i.e. can you ask questions that would not be admissible on the stand?

· The typical discovery system contains a number of provisions calling for judicial intercession to avoid abuse, but resort to these itself involves some cost.

· Tools of Discovery:

· Depositions
· Interrogatories

· Production of documents

· Physical or mental examination of party

· Requests for admission

· Mandatory disclosure

· Discovery can be used to ratchet up the cost of a case.  It can eliminate cases that should not go to trial.

· The scope of discovery used to be any matter relevant “to the subject matter” but is now “to the claim or defense of any party.”  The new wording is designed to cut off “fishing expeditions.”  Perhaps courts will be reluctant to allow discovery unless claim is in the pleading.

· You can’t use discovery to get information from your client.  

· Note that the FRCP is really a departure from common law.  

· Now, district courts are beginning to sanction parties for violating discovery rules.

· Pretrial disclosure rules in 26(a)(3) are important.  Requires parties to provide names of each witness, separately identifying those whom the party expects to present and those whom the party may call if the need arises.  

Chapter 13: Adjudication without Trial

Section A. Summary Judgment

Adickes v. S.H. Kress & Co. (U.S. 1970)

· Holding:  Because “on summary judgment the inferences to be drawn from the underlying facts ontained in the moving party’s materials must be viewed in the light most favorable to the party opposing the motion,” we think respondent’s failure to show there was no policeman in the store requires reversal.

· Facts:  Adickes, a white teacher, entered Kress’s restaurant with six of her black students.  The waitress took the children’s orders but refused service to Adickes.  The police then arrested Adickes for vagrancy.  Adickes sued under federal civil rights statute and claimed that Kress and the police had conspired against her.  Her complaint alleged that a police officer had been in the restaurant, but she only had circumstantial evidence.  Kress moved for summary judgment.  District Court ruled that Adickes had failed to allege any fact from which a conspiracy might be inferred.

· Important Legal Reasoning:

· Kress failed to fulfill his initial burden of demonstrating that there was no policeman in the store.

· Where the evidentiary matter in support of the motion does not establish the absence of a genuine issue, summary judgment must be denied even if no opposing evidentiary matter is presented.

Celotex Corp. v. Catrett (U.S. 1986)

· Justice Rehnquist

· Holding:  The plain language of Rule 56(c) mandates the entry of summary bjudgment, after adequate time for discovery and upon motion, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case, and on which that party will bear the burden of proof at trial.  The judgment of the C. of A. is reversed and case is remanded.
· Facts:  Asbestos case where Catrett sued Celotex.  Celotex moved for summary judgment, arguing that because Catrett failed to produce evidence that any Celotex product was the proximate cause of the injuries.  Catrett then produced three documents which she claimed demonstrate that there is a genuine material factual dispute.  Celotex argued that three documents were inadmissible hearsay.  District court granted the motion almost two years after the beginning of the trial.

· Procedural History:  C. of A. reversed on grounds that Catrett was responsible for the burden of responding only after Celotex met its burden of coming forth with proof that there was no issue.

· Precedents:

· Criticizing Adickes v. S.H. Kress & Co. (U.S. 1970):  The 1963 Amendment to the FRCP show that it was not intended to modify the burden of the moving party.  It also appears to us that, on the basis of the showing before the court in Adickes that the case was decided wrongly.

· Important Legal Reasoning:

· No requirement in Rule 56 that the moving party support its motion with affidavits negating the opponent’s claim.

· Rule 56(e) requires the nonmoving party to go beyond the pleadings and by her own affidavits, or other methods, designate specific facts showing that there is a genuine issue for trial.
· With the advent of “notice pleading” the motion to dismiss seldom fulfills the function of filtering insufficient claims.  Rule 56 must be construed with due regard for the rights of persons opposing unfounded claims.

· Concurring Opinion (Justice White):

· It is not enough to move for summary judgment without supporting the motion in any way or with a conclusory assertion that the plaintiff has no evidence to prove his case.

· Dissenting Opinion (Justice Brennan): 

· Court has not clearly explained what is required of a moving party seeking summary judgment on the ground that the non-moving party cannot prove its case.

· The burden of establishing the nonexistence of a “genuine issue” is on the party moving for summary judgment.  This burden has two distinct components:

· Initial burden of production, which shifts to the nonmoving party if satisfied by the moving party.

· Ultimate burden of persuasion, which always remains on the moving party.

· If the burden of persuasion at trial would be on the non-moving party, the party moving for summary judgment may satisfy Rule 56’s burden of production in either of two ways.

· Moving party may submit affirmative evidence that negates an essential element of the nonmoving party’s claim.

· Moving party may demonstrate to the Court that the nonmoving party’s evidence is insufficient to establish an essential element of the nonmoving party’s claim.

· If the nonmoving party cannot muster sufficient evidence to make out its claim, a trial would be useless.

· Plainly, a conclusory assertion that the nonmoving party has no evidence is insufficient.

Notes

· As a general rule a party cannot create an issue of fact by submitting an affidavit of a witness in direct conflict with that witness’ prior sworn testimony.  
· Substantive law will determine what counts as “materiality” for the purposes of summary judgment.

· Standard for Rule 56 is the same as that for Rule 50(a).

· If the plaintiff has enough evidence to satisfy each of the elements of the substantive law, then the question of credibility should always go to jury.

· Matsushita v. Zenith (U.S. 1986):  The absence of any plausible motive to engage in the conduct charged is highly relevant to whether a genuine issue for trial” exists within the meaning of Rule 56(e).  Lack of motive bears on the range of permissible conclusions that might be drawn from ambiguous evidence.

· Liberalizing summary judgment may inhibit the filing of otherwise meritorious suits and result in a wealth transfer from plaintiffs as a class to defendants as a class.

· Summary judgment may lead to fewer settlements prior to litigation, actually increasing the burden on the judicial process.

· In a substantial number of jurisdictions the trial court may enter judgment with regard to any single claim that has not been fully adjudicated.

Section C.  Taking the Case from the Jury
General Notes on Directed Verdict

· The only difference among motions under Rule 50(a), Rule 50(b), and Rule 56 is the time when they are made.

· Denman v. Spain (Miss. 1961):  Burden was on plaintiff to prove claim by preponderance of evidence.  This does not mean that the jury can choose from among equally plausible speculations or conjectures.  If there is no sound or reasonable basis upon which a jury could reach a decision, then the court is right in directing a verdict.

· Rogers v. Missouri Pacific (U.S. 1957):  Judicial appraisal of the proofs to determine whether a jury question is presented is narrowly limited to the single inquiry whether, with reason, the conclusion may be drawn that negligence of the employer played any part at all in the injury or death.  

Chapter 17A:  Res Judicata
Introductory Notes

· Four Common-Sense principles of doctrine of former adjudication:

· A party ordinarily gets only one chance to litigate a “claim”; if a party litigates only a portion of a claim the first time around, she risks losing the chance to litigate the rest.

· A party ordinarily gets only one chance to litigate a factual or a legal issue; once litigated, she cannot ask a second court to decide it differently later.

· A party is entitled to at lest one “full and fair” chance to litigate before being precluded.

· Preclusion may be waived unless it is claimed at an early stage in the litigation.

· We don’t require plaintiff to go into “best” court, i.e. the one where you can try all your claims.

· This is a common law doctrine – one of the few in civil procedure.

· Recognition is the effect of a prior judgment on new actions.

· This field also deals with enforcement.  Collateral action is possible.

· Issue preclusion bars the relitigation of issues actually adjudicated, and essential to the judgment in a prior litigation between the same parties.
· A single cause of action cannot be split by advancing one part in a first suit and reserving some other part for a later suit.  

· There is a growing tendency to substitute the word “claim” for the cause of action phrase.

· It is a fundamental proposition that different requirements are appropriate to different preclusive effects.

· A judgment, if rendered upon the merits, constitutes an absolute bar to a subsequent action.

· For claim preclusion to operate, three elements must be present:

· Only judgments that are “final,” “valid,” and “on the merits” have preclusive effect.

· The parties in the subsequent action must be identical to those in the first.

· The claim in the second suit must involve matters properly considered included in the first action.

· Claim-based preclusion is a transactional doctrine, similar to that which is used in questions of supplemental jurisdiction.

· Some states still use older res judicata rules (not transactional) – this causes Erie problems when the rules conflict with federal supplemental jurisdiction rules.
Rush v. City of Maple Heights (Ohio 1958)
· Herbert, Judge

· Holding:  The majority rule of considering property damages and personal damages part of the same action conforms much more properly to modern practice.  We overrule our older rule.  Judgment reversed and final judgment for defendant.

· Facts:  Plaintiff was injured in fall from motorcycle.  She sued city on grounds of negligence.  Two suits: first one in Municipal Court for damage to personal property; second one in Court of Common Pleas for personal injuries.  Her motion to set trial on the issue of damages in the second trial was granted.

· Procedural History:  City appealed.

· Precedents:

· Ciritizing Vasu v. Kohlers (Ohio):  Injuries to both person and property suffered by the same person as a result of the same wrongful act are infringements of different rights and give rise to distinct causes of action, with the result that the recovery or denial of recovery of compensation for damages to the property is no bar to an action subsequently prosecuted for the personal injury.

· Citing Mobile & Ohio Rd. Co. v. Matthews (Tenn. 1906):  A single tort can be the basis of but one action.  All the damages sustained must be sued for in one suit.

· Important Legal Reasoning:

· In those instances where the courts have held to the majority rule, a separation of causes of action is almost universally recognized where an insurer has acquired by an assignment or by subrogation the right to recover for money it has advanced to pay for property damage. 

· Dissenting Opinions (Zimmerman):

· Established law should remain undisturbed in order to insure a stability on which the lower courts and the legal profession generally may rely with some degree of confidence.

Notes

· The binding force of stare decisis is not absolute, and the parties to a later action are free to argue that the law announced in an earlier case should be changed.  But a court will not lightly depart from precedent even though the parties who are before it were not represented in the case that established the precedent.  How does stare decisis differ from claim preclusion?

· When a prior judgment was obtained by the sue of fraud, courts generally will not consider it binding.  Similarly, when there was a clear and fundamental jurisdictional defect that should have prevented the first court from hearing the suit, courts often will hold that the judgment has no preclusive effect.

Jones v. Morris Plan Bank of Portsmouth (VA 1937)
· Justice Gregory

· Holding:  The note and conditional sales contract constituted one single contract.  The sole purpose of the conditional sales contract was to retain the title in the seller until the note was paid.  When that condition was performed, the contract ended.  At the time the defendant lost its right to institute any action for the remaining installments, the title to the automobile passed to the plaintiff.  He was the owner at the time the plaintiff converted it.  Reversed and remanded.

· Facts:  Morris had previously sued Jones to recover payments for two months under a conditional sales contract.  Morris chose not to exercise its option to advance the contract at the time and require Jones to pay the whole thing or return the car.  Morris won the case.  It then instituted another action against Jones for failure to pay during a later month.  While the action was in court, Morris took possession of the car.

· Important Legal Reasoning:

· If a transaction is represented by one single and indivisible contract and the breach gives rise to one single cause of action, it cannot be split into distinct parts and separate actions maintained for each.  On the other hand, if the contract is divisible giving rise to more than one cause of action, each may be proceeded upon separately.
Notes

· In this case, the bank could argue that the nature of the contract made it option for invoking the acceleration clause.

· You don’t want a rule that requires the plaintiff to amend the complaint every step of the way.  Res judicata doctrine sees the transaction as of the day the action was filed.

· It is particularly difficult to define the scope of a prior judgment in controversies involving continuing or renewed conduct.  Restatement (Second) of Judgments suggests evaluating “whether the facts are related in time, space, origin, or motivation, whether they form a parties’ expectations or business understanding or usage.

· If the conduct that is the subject of the first action continues after judgment in the first action, claim preclusion would not prevent a second suit.  Issue preclusion may apply, however, to matters of status or to issues of fact resolved in the first action.
· It is true that a party, when sued, must use all the defenses he has: as to these defenses, whether pleaded or not, the judgment is conclusive.  However, if he has an affirmative right of action (i.e., a counterclaim), he is not compelled to file it in the first trial but may bring suit afterwards.

· Defense preclusion (described in the first part of the point above) typically is raised in a subsequent action by the original plaintiff when the defendant tries to assert a defense that was not raised in the earlier action.  

· It could be argued that defense preclusion should not apply, as often defendants will have very good reasons for not raising a particular defense in the first action (for example, it may have been difficult to obtain the necessary evidence or witnesses).  On the other hand, permitting a new defense to be raised may destroy the plaintiff’s sense of repose.

Chapter 17B:  Collateral Estoppel

Section C.  Issue Preclusion

Introductory Notes

· Southern Pacific v. United States (U.S. 1897):  A right, question, or fact distinctly put in issue and directly determined by a court of competent jurisdiction, as a ground, of recovery, cannot be disputed in a subsequent suit between the same parties or their privies.

· General rule is demanded by the very object for which civil courts have been established, which is to secure the peace and repose of society by the settlement of matters capable of judicial determination.

· To trigger the doctrines of issue preclusion, more than mere duplication of issues is required.  It is necessary to examine the nature of the first action and the treatment that the issue received in it.  The judgment in the first action must have been valid, final, and on the merits.

· Some courts demand that the issue have occupied a high position in the hierarchy of legal rules applied in the first action – that it was important in the holding.  Others require “mutuality” – that is, that the party invoking preclusion would have been bound by an unfavorable judgment in the first suit.

· That an issue could have been raised but wasn’t never provides a justification for issue preclusion (think of contrast with res judicata).  Further, issue preclusion can apply in a later, wholly unrelated lawsuit.

Cromwell v. County of Sac (U.S. 1876)

· Justice Field

· Holding:  There was nothing adjudged in the former action in the finding that the plaintiff had not made such proof in the that case which can preclude the present plaintiff from making such proof here.  The fact that a party may not have shown that he gave value for one bond or coupon is not even presumptive, much less conclusive, evidence that he may not have given value for another and different bond or coupon.  The exclusion of the evidence offered by the plaintiff was erroneous.  Reversed and remanded.
· Facts:  Action on four bonds.  To defeat this action, the defendant relied upon the estoppel of a judgment rendered in favor of the county brought by another plaintiff.

· Precedents:

· Citing Outram v. Morewood (Eng.):  The estoppel precludes parties and privies from contending to the contrary of that point or matter of fact, which, having been once distinctly put in issue by them, or by those to whom they are privy in estate or law, has been, on such issue joined, solemnly found against them.

· Important Legal Reasoning:

· There is a difference between the effect of a judgment as a bar or estoppel against the prosecution of a second action upon the same claim or demand, and its effect as an estoppel in another action between the same parties upon a different claim or cause of action.

· Where the second action between the same parties is upon a different claim or demand, the judgment in the prior action operates as an estoppel only as to those matters in issue or points controverted, upon the determination of which the finding or verdict was rendered.

· Various considerations, other than the actual merits, may govern a party in bringing forward grounds of recovery or defense in one action … such as the difficulty of obtaining evidence or the expense of litigation.  A party acting upon considerations like these ought not to be precluded from contesting in a subsequent action other demands arising out of the same transaction.

Notes

· A good case can be made for saying that if a matter is distinctly put in issue and formally admitted, the party making the admission should be bound by it in subsequent litigation.

· Does the “actually litigated” requirement say that cases that are dismissed cannot be sources of issue preclusion?  Yes:  for a C.E., the issue must be both actually litigated and actually decided.

· If multiple issues were presented to the jury in a way that constituted multiple possible ways of obtaining a certain verdict (imagine a negligence case: defendant could win by contributory negligence or by proving lack of own negligence), does one issue only have the weight of dictum?  Which one?

· In most circumstances, a party bound by C.E. doesn’t have opportunity to appeal.

· Where there is no special verdict, you have to determine whether the issue was actually litigated and essential to judgment.  This is called the problem of “alternative holdings.”

Section E. Persons Benefited and Bound by Preclusion

General Notes

· In order to render a matter res judicata, there must be identity of parties or their privies.

· Wolff v. New Zealand Ins. (Kent. 1933):  In a later action, a party may want to be in privity with parties in a previous action in order to be treated the same regarding damages.  This is part of where “mutuality” comes from, because in the case of Wolff, the party only wanted to be in privity because of the particular way the case came out.  In that case, the insurance companies in the original suit were each responsible for a relatively small share of damages.  The two companies that wanted privity would be outliers and likely would have to pay more.  However, if the judgment against the original parties had been larger, the two companies wouldn’t have wanted to be in privity.
· A theory is that a party is in privity with other parties if it has a shared interest.  However, just having a shared interest is typically not sufficient to find privity (as in Wolff).

· When an action is brought against one who is entitled to be indemnified by another if he should lose (e.g. the owner of an insurance policy), ajudgment against the indemnitee will bind the indemnitor on the issue of the indemnitee’s liability in the first action, if the indemnitor has been “vouched in” – notified of the first action and offered an opportunity to defend.  This is the “indemnity circle” exception to mutuality.

· Should a court that lacks authority over a claim (say, an anti-trust claim) have res judicata effect on that claim if it’s related to other claims?

· Hershkoff:  You should be able to join claims in one court if the adjudication of one would preclude the other.  Note that this contrasts with the “principle” that plaintiffs don’t have to bring claims to courts that have authority over all of their claims.

· Hershkoff:  In Bernhard, Traynor is saying that a “day in court” is not an automatic right and thus rejects the main argument for mutuality.

· Restatement (Second) of Judgments:  The injured person’s claims against the primary obligor and the person vicariously responsible for his conduct (e.g., his employer) are in important respects separate claims.

· Restatement (Second) of Judgments:  The optional additional security thus afforded by rules of vicarious responsibility should not afford the injured person a further option to litigate successively the issues upon which his claim to redress is founded (e.g., loses case against employee and then tries to sue employer).

· Blonder-Tongue v. U. of Illinois:  There seems to be more of an emphasis on the nature of the potentially estopped party’s opportunity to litigate.  

· Blonder-Tongue v. U. of Illinois:  In any lawsuit where a defendant, because of the mutuality principle, is forced to present a complete defense on the merits to a claim which the plaintiff has fully litigated and lost in a prior action, there is an arguable misallocation of resources. (this is defensive non-mutual collateral estoppel)

· Authorities have been more willing to permit a defendant in a second suit to invoke an estoppel against a plaintiff who lost on the same claim in an earlier suit than they have been to allow a plaintiff in the second suit to use offensively a judgment obtained by a different plaintiff in a prior suit against the same defendant.

· Parklane Hosiery v. Shore:  Test of this also asks whether defendant was disadvantaged by the forum.  This is, say, difference between admin hearing and trial court. 
· Guidelines to use offensive non-mutual collateral estoppel:  The preferable approach is not to preclude the use of offense collateral estoppel, but to grant trial courts broad discretion to determine when it should be applied.  The general rule should be that in cases where a plaintiff could easily have joined in the earlier action or where, either for the reasons discussed above or for other reasons, the application of offensive estoppel would be unfair to a defendant, a trial judge should not lalow the use of offensive collateral estoppel..

