Fed Courts: Course Outline

The Nature of the Federal Judicial Function: Cases and Controversies

· Marbury didn’t really establish Jud.Rev.; at most it enshrined it as a constitutional principle.  Judges applied Jud.Rev. when sitting circuit too.  See Hayburn’s Case.

· Articles of Confed: Near consensus even then that there would have to be network of fed courts to enforce state judgments in other states.  Constitution upgraded it.

· ART III is not self-enforcing, so the First Judiciary Act was needed.

· Madisonian Compromise: Rather than creating inferior federal courts absolutely, which many opposed, Madison moved that they leave it to Cong to create them or dissolve them as they wished.

· NO general federal JD until Civil War.  State courts had concurrent authority to hear fed claims.  

· Hart & Wechsler Paradigm: CONG established SCt with limited JD, small number of federal courts, and allowed states to hear federal claims.  
· STRONGLY favors federalist/state-centered approach to fed courts.  
· Review of state court decisions was originally MUCH narrower; could only review in the case of certain conflicts/outcomes (e.g., state ct ruling defeats fed claim).

· NOW we have a hierarchy, but that didn’t exist in 1800s.

Hayburn’s Case (US 1792)

· Finality and extra-judicial duties

F: Invalid Veterans Act of 1792.  SCt judges riding circuit; Evaluate their obligation to review pension claims for wounded war vets.  SCt sends names and amounts to Sec of War and Sec reviews for mistakes.  Pre-dates entire federal structure.

H: UNCONSTITUTIONAL.  These duties are not enumerated in Const.  Cong cannot impose duties not sanctioned by Const.  This is extra-judicial and would invade finality of Ct’s decisions.  

· Necessary for practical reasons.  Ct. couldn’t become administrative state.

· Major concern: Exec or Leg could revise judicial opinions!  USSC has since cited Hayburn for principle that Cong cannot give exec power to review decisions of Art III Courts.
· BUT SEE Extradition Proceedings under 18 USC § 1384: Judge certifies probable cause to Sec.State for further determination; and Deportation/Removal questions under 8 USC § 1228(c): Statute lets court decide whether to rule on deportability but states that denial of a request does not preclude AG from initiating admin proceedings; and problems of legislative revision of judgments against govt, b/c all payments req act of congress, not judicial fiat.  

Finality
· Hayburn has become associated with a specific theory of Sep of Powers; Judiciary is SUPREME with respect to other branches & gets the final word.
· Binds other branches and, via res judicata, binds parties to the litigation.
· Hypo: Cong cannot pass a statute saying Ct must reconsider closed cases.  Plaut v. Spendthrift—securities case.  BUT what if Cong passes a law saying there’s a new statute of limitations that applies retroactively?  

· No clear answer.  Hayburn’s is the law, but the details are hazy.  Many commentators (e.g., Kramer) have begun to question the formal rule of Hayburn.

· Justice Jackson: The Court’s word is final because it comes last, not because it is infallible.
· Jefferson/Madison: Opposed supremacy view; Had a departmental approach & believed in popular constitutionalism like Kramer.

Advisory Opinions
· John Jay advised Wash in personal capacity, but when Jefferson asked USSC 29 Questions, the USSC wrote a terse response saying they do not give advisory opinions.  

· Probably stems from case and controversy requirement.

· Linked to finality: Advisory opinions are not final b/c they are not binding.  
· 20th C. consequences: For a long time this doctrine barred declaratory judgments b/c they seemed like advisory opinions.  NOW fed courts can make declaratory judgments.  
· Breaches: There are lots of suspected breaches of the ban, including literally ALL DICTA (e.g., the entire Part I of Marbury).
Marbury v. Madison (US 1803)

F: Marbury (seeking commission) filed suit in SCt as original matter.  Ct asks if it can issue writ of mandamus.  

H: (1) Marbury has a right, and (2) where there is a right in the U.S., there must be a remedy, but (3) that right cannot be mandamus from this Court!  Judiciary Act grants original JD & mandamus power in this case, but the Constitution grants only APP JD in these cases.  Cong cannot make acts contrary to Const, and USSC says what the law is.  Mandamus is NOT an act of appellate JD.

· Marshall’s reading is VERY textual and places a lot of weight on a comma; there are two diff versions of Judiciary Act that read differently on the question of whether mandamus was a part of their original or app JD.  Alternate reading—that Art III is a floor and not a ceiling—was also quite plausible, esp. considering that Framers wrote the first Judiciary Act.  We’ve taken the opposite approach to Art I, which is read so broadly.

· Violates constitutional avoidance.  He goes right after it and even read statute to create constitutional issue!  Ct plays with this doctrine a lot, but it’s unclear why.

· Writs. Now we understand them to be remedies, plain and simple, so if you have JD you can order them.  That was less clear then, so there was much debate about whether it was tied to app or orig JD.

· Chemerinsky: Traditional take (Marshall as genius).  Established 5 principles of federal judiciary: (1) Power to review acts of exec, (2) Political Question Doctrine, (3) Art III caps SCt JD, (4) Power to declare federal statutes unconst., (5) Ct as arbiter of Constitution.  

· Last one is suspect: Marbury supports all 3: (1) all branches interpret & argue, (2) each branch interprets its parts, (3) Court interprets.

· Fallon: Marbury stands for Private Rights Model.  Ct is there to adjudicate disputes centered around violations of common law rights.  BUT Marshall didn’t agree with this, so it’s probably a bad reading.

· Compare theory that Marbury stands for Public Rights/Special Function Model.  Ct plays a role in umpiring the system and checking govt power.  Supports use of courts by public advocates.

· Compare theory that Marbury stands for Prudential Model.  Sort of a hybrid, but actually says that Ct sometimes has to adjudicate disputes in order to avoid conflict with states or other branches; Not associated with liberals or conservatives.  Much more associated with law scholars (Bickel).

· NONE of these are controlling.  The differences are hashed out by Justiciability Doctrines.
Justiciability

· Chemerinsky: Perhaps most important limit on federal judicial power is result of Justiciability doctrines.  These include:

· No advisory opinions, Standing, Ripeness, Mootness, Political Question Doctrine

· All these doctrines are COURT CREATED.  They are not in Const and were not mentioned by Framers.  

· Roots? Somewhat in Art III; somewhat in PRUDENTIAL JUDICIAL ADMIN.
· Important: Congress can change the latter!  But the COURT says which are which.  Some doctrines (like standing) have MIXED roots in Art III and prudence; others (pol’y question) have not yet been specified as one or the other.  

· Constitutional Avoidance.  Related to Justiciability.  CLASSIC articulation was Brandeis in Ashwander (US 1936).  “The Court will not pass upon a constitutional question although properly presented by the record, if there is also present some other ground upon which the case may be disposed of.”
· Lists 7 court-created rules in which it has avoided passing upon a large part of all the const questions pressed for decision: Won’t do it in a non-adversarial proceeding, won’t issue advisory opinions, keeps rules as narrow as possible, last resort rule (avoid const issues when there’s other ground), won’t rule on const of law without harm to P, won’t rule on const of law if P availed himself of benefits, and will construe statutes so as to avoid constitutional issues (Crowell).

· NOT a unitary doctrine, but a set of related principles and canons of statutory interpretation.  Rules 1, 2 and 5 are subsumed by justiciability.  7th is the most important and the one violated in Marbury.

· For more on avoidance see CB 89–90.

Standing
· If Marbury had been filed in DC Cir, which did have JD, it probably would have been dismissed for lack of standing.  No COMMON LAW right was violated.  
· 1960’s: Ct shifted focus from cause of action to injury in fact.  Drastic expansion of standing.  Puts injury first, finds legal hook second.
· Compare Frothingham with Flast.  

· Frothingham (1923): Challenge to state tax scheme NOT permitted to go forward b/c actual liability was so tiny; not enough injury to P.  Harm unpredictable in degree and shared universally.  PRIVATE RIGHTS model: Taxpayers qua taxpayers can’t challenge statutes w/o showing individual, specific injury.
· Flast (1968): Taxpayer suit IS allowed.  P has big stake.  P said scheme violated Estab Clause by giving $ to religious schools.  Ct req’d adequate nexus: (1) logical link b/w status and type of law, and (2) nexus b/w that status and precise nature of the constitutional infringement alleged.  PUBLIC RIGHTS MODEL.  Step AWAY from idea that generalized harm won’t provide standing.
· Two-part test: Show double nexus (1) b/w injury and the constitution (here the Estab Clause), and (2) b/w govt action and taxpayer status.
· Flast uses “prudential” to distinguish certain categories/reqs of standing.  Necessary to distinguish Frothingham.  
· Valley Forge (1982): REALLY LIMITED Flast.  Christian college got $577K property at NO cost.  Taxpayer suit by Americans United for Sep of Church & State was rejected for NO STANDING.  Ct. said Flast was a Tax & Spend Clause decision and this was Prop Clause, and that transfer of property by agency was not same as act of Cong.  
· Flast LIMITED TO TAX CASES (& Tax & Spend Clause)!
· DISS (Brennan): No difference between VF and Flast.

· Allen v. Wright stands for proposition that race is different.
· IRONY: Standing is supposed to be unrelated to the merits, but you can’t consider harm/injury in fact without looking at the merits.  Ct. thus keeps looking at merits without admitting that that’s what they’re doing.
Black Letter Law on Standing

First, there are three constitutional requirements:

1. Injury in fact—concrete and particularized, and actual or imminent

a. Insures REAL advocacy.

b. Lujan I (Nat’l Wildlife): In the Vicinity is Insufficient to show injury in fact.

2. The injury must have been caused by the D’s allegedly unlawful conduct, and 

a. Linda RS—no standing to get govt to prosecute deadbeat dad.

3. The injury must be redressable by a decree in P’s favor.

a. Ct. must be able to fashion an appropriate remedy for you.

i. Must directly/tangibly benefit the P, not just everyone generally.

ii. You must be more adversely affected than the rest of the public.

Second, there are several “prudential” requirements:

1. The injury must be arguably within the statute’s zone of interests

a. Anything beyond arguably would be higher standard than 12(b)(6)

b. The party bringing the action must be a party the statute is designed to protect

c. Air Courier: Did we do anything with this case?

2. The injury must not be that of a third party

3. The injury must not be broadly generalized

Third, if the P is an organization, there are three more reqs (Washington Apple):

1. The members would have standing

2. The interests at stake are germane to the organization’s purpose, and 

a. Not hard; just look at mission statement of org.

3. Individual member’s participation in the suit is not needed

a. To prevent members from avoiding C.A. rules in what should be C.A. suits

Allen v. Wright (US 1984)

· Race is different.

F: Parents of black kids file nationwide CA alleging IRS hasn’t adopted suff stds to fulfill obligation to deny tax-exempt status to racially discrim pvt schools.

H: NO STANDING.  Ps allege two injuries: 

1. Directly harmed by mere fact of govt aid to discriminatory schools.

a. Mere request that govt follow the law is not judicially cognizable injury.  Abstract stigmatic injury would give anyone standing.

b. They aren’t claiming they were denied a tax benefit, but that a 3rd party (private schools) were given one they should not have been.

2. Exemptions to discrim schools impairs their right to have desegregated pub schools.

a. VERY legit & cognizable injury, BUT harm is NOT fairly traceable to IRS’s allegedly unlawful conduct.  “Highly indirect” connection & results from indep action of 3rd party.  COULD BE fairly traceable if there were enough discrim schools to make appreciable diff in integration, but Ps don’t allege that.  

b. To use tort language, they need to show proximate cause.  3rd party gets in the way & muddles the doctrine.

DISS (BRENNAN): 2nd Claim should get standing.  They showed 32 schools, 18 in Memphis.  And Court is really judging the merits at the standing stage.

DISS (STEVENS): They’ve shown injury in fact, traceability (clearly) and no Sep/Powers problem.  

Justices on Standing

· O’Connor (Maj): We’ve rejected Bakke-like argument that taxpayer has rt to fair process and arg that things are permeated by race.  PRIVATE RIGHTS model; looks only/heavily for invasion/infringement of indiv rights.

· Could also see it as a PRUDENTIAL model; tries to avoid conflict w/ other branches & lets them take care of pol’y problems; keeps cts out of general harms

· Brennan: Explicit PUBLIC RIGHTS view.

· Stevens: Sees govt benefits on a continuum; Thinks the Ct took a wrong turn in Flast and Frothingham.  Whenever govt tries something of value to taxpayer it is trying to encourage certain behavior.  Pure legal process thinking.

Stigmatic Injury

· This case explores 14th Amd (EqProt) without ever mentioning it!  It’s all about the rt to claim stigmatic injury under 14th Amd/EqProt right.

· Court does NOT reject harm because it’s non-economic.  Non-economic harms can be sufficient, but you have to be personally denied equal treatment (O’Connor).  Problem with these Ps is that they have suffered no personal violation producing stigmatic harm.  

· Rule: The Court will generally NOT find standing on stigmatic grounds when it is based purely on Dworkinian claim for equal respect, but…
· [Ed. Note: If a law criminalized status, then each P would have standing on his/her own b/c of threat of criminal prosecution, and sometimes Ct might view statute of that sort as a 1st Amd violation—chilling effect—rather than EqProt.]
· Court will recognize “unfair process” claims that allege that imposition of barrier makes it more difficult for members of a group to obtain a benefit.
· See Bakke: If denial of a benefit is adequate (rather than someone else receiving a benefit), why was Bakke allowed standing?  It was NOT clear that he’d have gotten in absent the affirm action program.  

· Injury was different: He was denied fair process, b/c he wasn’t allowed to compete fairly for the spot.  Ct said decisions should be made regardless of race.

· Using Bakke: Tweak the Allen argument and allege that you have the right to have tax benefits determined without regard to race.  Makes it a fair process case (but ultimately hurts Blacks/Ps b/c it means govt can’t grant tax benefits to them based on race either).

· See also Heckler: Challenge to gender-based benefit system in the SSA that gave women larger benefits than men.  Absence of a benefit was seen as barrier to standing, but Ct treated it like Bakke—a fair process case.  P was entitled to bureaucratic process free from discrimination.

· See also NE Contractors: Application got less weight than it would have in race-blind process.  Stands for same principle.

· Allen Ct could have made similar case—process-based right to standing—but they didn’t.  Said instead that there was no denial of a govt benefit.

· CASEBOOK asks if you can use process approach in Allen.
· Yes, if you view tax system as discrete unit; benefit to one is detriment to another, but 
· No, if you take the COURT’S VIEW: Tax assessment is individualized determination and we don’t look at cross-taxpayer effects.
Generalized Injury

· UNCLEAR if this is a prudential limitation or a constitutional one.  Has been used as BOTH by the Court!

· Compare Frothingham with Laidlaw: In Laidlaw (recent Ginsburg case), Ct found standing for invasion of CL right that was totally uncertain.  

· RACE IS DIFFERENT.

· WELLS: When White people challenge preferences for minorities they have standing.

· HERSH: That’s pretty accurate even if we don’t want to admit it! (See Bakke, NE Contractors).  What we could say is that we permit standing where P challenges unfair process distorted by something like race or gender and P would benefit from fair process, but P does NOT have to show that fair process would surely have helped him.  

· Allen is tough to reconcile b/c Ct says parents weren’t themselves denied a benefit; they are challenging a 3rd party’s right to a benefit granted them.  Still hard to see the difference.

· Aesthetic or Ideological Injury: Does NOT count.  Can’t just claim those in, say, deforestation cases.  See Sierra Club v. Morton.  

· More complicated when you’re challenging enforcement of an existing law b/c you can’t just say “go to Congress!”  

· Clinton v. New York (US 1998): HARD to reconcile.  Challenge to Line-Item Veto.  Co-op did NOT claim a benefit but rather the withholding of a benefit to a 3rd party (vendors who would otherwise sell to them).  CL did not allow for competitor standing, but USSC DID FIND STANDING!  Very strange case.  Hard to see why they should get standing without pointing to a constitutional violation.  3rd parties’ responses to such a law is too speculative.  
· William Fletcher: In order to determine standing, you have to look at whether there is a cause of action.  (The Structure of Standing, Yale LJ (1988)).  Asking if P is injured does a very poor job of judging standing.  
· Hersh: This approach does a better job of reconciling Allen with other cases.  Ct DOES NOT recognize discriminatory effects of private behavior under EqProt, even when that private behavior is federally subsidized.  
Summary of Taxpayer Suits

· Only applies in Establishment Clause context and then only when challenging discrete expenditure specifically given by Congress.   Weird since the test doesn’t talk about the Establishment Clause at all, but true.
· Can’t challenge the whole system, only a specific apportionment of funds.

· Nexus test: Taxpayer must show:

· Nexus b/w status as taxpayer and statute being challenged, and

· Nexus b/w status as taxpayer and specific constitutional provision that statute allegedly violates.

· ONLY Establishment Clause has specific purpose to bar particular use of tax money!

· Specific purpose to bar tax monies is not read into 14th Amd (DP).  You have to try to get to that through specific race/gender allegation or something similar.

· CORE COMPONENT of standing determination is Nexus Part TWO.

· But compare Fletcher’s cause-of-action approach to standing.  Says VF and Flast are largely irreconcilable on their language and Ct has to accept the real rules it’s playing by.

State Law and Standing (and Congressional Conferral of Standing)

· State courts can adjudicate federal questions without “case or controversy” req and can even issue advisory opinions.  Probs arise when those opinions are appealed to Fed Cts.

· ASARCO: Challenge to state statute; Ps would NOT have Art III standing in fed courts.  H: If there is a state court judgment but no federal standing, fed courts can exercise JD if state judgment causes direct injury to petitioning party.
· Hersh: Embedded in ASARCO is the idea that you are not entitled to federal review of every federal claim.  Some are just left to states even if they get it wrong.  
· Hersh: ASARCO also assumes state courts are MORE lenient on standing than fed courts b/c it doesn’t ask what happens when states bar standing.  What happens then?
· Common Prob: Cong creates specific standing
· See Akins, Trafficante & Lujan.  What’s state court’s obligation then?

· Sort of a reverse-Erie issue.  
· Congress UNDOUBTEDLY has power to confer standing (See Harlan DISS in Flast).
· Tough question is how far Cong can go.  Is ban on “generalized grievances” constitutional or prudential?  Harlan saw it as prudential.
· Trafficante.  CRA of 1968 gives “person aggrieved” the right to bring suit in federal court to enforce the Act.  Defines “person aggrieved” BROADLY (one “who claims to have been injured by discrim housing practice”).  
· USSC GRANTS STANDING.  UNANIMOUS.  Clear Cong intent to define standing as broadly as allowed by Art III.
· WHITE, BLACK, POWELL (CONCUR): Wouldn’t be case or controversy EXCEPT for CRA of 1968.
· But Compare Lujan.  ESA seemed to grant equally BROAD standing, but USSC found no imminent injury and found ESA UNCONSTITUTIONAL as applied to Ps who would otherwise lack standing.  
· RESTRICTS doctrine.  Somehow Scalia made “imminent injury” a constitutional requirement, but immediately qualified that by saying it’s both, but there are limitations.  Basically locates ban on generalized grievances in the CONST, rather than Prudence!
· FIRST CASE to find Cong grant of standing to violate Art III!

· Lujan was on the books for many years before we got Akins.  
FEC v. Akins (US 1998)  

· New distinction b/w abstract and concrete.  Not mutually exclusive.

F: Voters challenge FEC determination that AIPAC is not a “political committee” within meaning of FECA, and thus that they need not make disclosures.  

H: Voters DO HAVE STANDING!  CONG can grant standing so long as it’s consistent with Art III, which requires that there be “injury in fact.”  Here the injury is inability to get info they believe should be public, which is concrete and particularized.  

· This is NOT a generalized grievance.  This is not an abstract harm of indefinite nature like the kinds rejected in US v. Richardson.  This is CONCRETE and DEFINITE (big change in the law).  Often the fact that a harm is widely shared goes hand in hand w/ abstractness, but not here.  If it’s concrete, it doesn’t matter that it’s widely shared.

· HERSH: This seems like a CLASSIC generalized grievance case!  But is that a red herring?  These Ps actually wanted the docs more than the average voter, as evidenced by the fact that they tried to get it, so it’s not gen grievance.  

· Other two Const reqs—traceability and redressability—are present.

DISS (SCALIA): These Ps haven’t shown they’re aggrieved; Richardson precludes generalized harms and that was a closer call than this one; Ct ignores particularized/undifferentiated requirements and substitutes “concrete,” whatever that means!; if this decision is right, then Cong has power to authorize any person to manage the exec’s enforcement of law through a piece of paper.  If that’s true, you only need a filing requirement to get standing and that’s silly! 
Reconciling Akins and Lujan
· CASEBOOK: Joining the two appears to yield the following conclusions:
· Injury req’d by Art III may exist solely in virtue of statues creating legal rights, the invasion of which create standing.
· In creating legal rights the invasion of which create standing, Congress’ power is solely one of “elevating to the status of legally cognizable injuries concrete, de facto injuries that were previously inadequate in law,” and
· Whatever else may or may not count as “concrete, de facto” injury “previously inadequate in law,” the inability to procure information to which Cong has created a right is a now-settled example.
· LREV literature has read Akins VERY BROADLY, but HERSH is more gunshy; says it won’t open the door for tons of citizen-standing suits.
· QUESTION Do I need to know anyting about Yazoo?  It’s a 1912 case where Ct treats statute on as as-applied basis, and Hersh said it said many of the things she had been pointing out, but I don’t see how.   Sounds like no.  This case says you can’t get away w/ any overbreadth case outside 1st Amd context…really a 3rd party standing case.
3rd Party Standing (NOT ON THE EXAM!?)

· General Rule:  You can assert your own right or immunity

· EXCEPTIONS:  

1. Statute

2. Dilute/adversely affect the rights of 3rd party 

3. Third party faces a barrier

4. Special relation b/w them.

a. Are 2, 3 and 4 all one exception?  Warth v. Seldon enumerates these well and says they are not complementary.  But Hersh says she’s not exactly sure they are distinct.  You cannot rely on just one of the 3 in a brief.  The stronger argument is that you need all three of them simultaneously.  

· BUT YOU MUST HAVE FIRST-PARTY STANDING.  So, in almost all third party cases, there is at least an argument that there is always first-party standing.  I think she might mean that the first party, who is not suing, must have standing though he’s not asserting it.
Related Doctrines

· Overbreadth: Developed in 1st Amd context, but has ramifications in SDP and other areas.  Refers to areas where party asserting the claim is not himself constitutionally protected but is permitted to assert claim based on rt of parties who are not before the court on a theory referred to as the “chilling effect” theory.  Existence of overbreadth doctrine relates to the scope of 1st Amd protection:  A statute that is overbroad in its regulation of free speech or free exercise or privacy has the potential to chill legitimate activity by citizens who don’t know if their activity is in fact regulated.

· Severability: The alternative to severability is the facial challenge, which says the statute has potentially unconstitutional applications, so it will be declared unconstitutional in total, on its face.  E.g., All abortion statutes must have an exception for medical necessity, so doctors bring facial challenges to overbroad stats that do not include such exceptions.  Hypo where Dr. does so and state has included a severability clause.

· Ct first saw this as a standing problem, not an overbreadth issue.  Ct immediately then went to severability but claimed uncertainty as to state’s intent and sent it back to state.  In all of these 1st Amd cases you are typically faced with third-party standing, often but not always accompanied by a claim of overbreadth.  Sometimes the relief that will be provided will depend on a notion of severability.  Availability of severability will allow the Ct to look back and say that this won’t allow a facial challenge, but rather that the Ct should wait and allow an as-applied attack if and when necessary.

· Any case that raises third-party standing is likely to raise all these issues too.  

· PROBLEM with this is that Ct striking down statutes as overbroad, or recognizing third-party standing in some cases, starts to look like an advisory opinion.  On the other hand, Marbury can be read as a public-rights case, or at least supporting the public rights model, which requires private citizens to bring cases before the court for the public good.  

· Other types of standing: APA, Organizations, Legislators, etc.  APA Standing won’t be on the final.  She will talk very quickly about the other two.  

· Organizational:  See Sierra Club v. Morton.  In general, the ACLU can bring a lawsuit in its own name, but standing may be denied if there is no consensus among its members.  Also, an org can assert standing on behalf of its members only if members themselves could assert standing.

· Members need to have suffered injury; technically, ever member must have suffered such injury, but in practice the rule is a lot looser than that.  This rule is honored in the breach; that is, in lots of cases you don’t have to show injury of every member.

· Legislator: CB overstates the holding of Coleman v. Miller.  See Powell v. McCormack, a backpay claim.  It’s about whether an elected official was unfairly ousted from Cong, but there was a CL injury so standing wasn’t so hard.
III. Congressional Control of Federal & State Jurisdiction

· Looks largely at how Ct. interprets Art III as a limit on Congress.  Subtheme: How the Ct protects itself against Cong invasion.
· Not many cases or authorities in this area.  

· QUICK RECAP:

· Some things are internal: Art III, First Jud Act, Madis Comp, maybe Fed Papers.

· Art III leaves Cong broad discretion to create and modify inferior courts.

· § 2 refers to NINE kinds of cases that fed courts can hear; distinction b/w original and appellate JD, with app JD subject to Cong discretion.

· Some things are external to Art III

· Structure of Constitution; Separation of Powers; Marbury; Federalism; Other args built on 5th & 14th Amds (due process; individual rights).

· Real question is how much Cong can take away JD, say in abortion cases.

· In practice, Cong has nearly plenary power to (1) Estab Art III cts with full fed JD, (2) Estab Art III cts with partial JD, (3) Reserve Art III powers for non-Art III bodies (seems unconst but happens a lot), or (4) Give JD to Art III but make it concurrent with states.

Congressional Regulation of Federal JD

Reconciling Sheldon, McCardle and Klein

· Congress has a lot of power to regulate JD (Sheldon), even of pending cases, but:
· They must leave a portal open to protect constitutional rights in some forum (that’s the narrow reading of McCardle), and 

· JD cannot be withdrawn or manipulated if it interferes with the Ct’s decisionmaking ability (Klein).

· Alternative reading: JD can’t be withheld if it interferes with some other Const provision (e.g., Prez pardon power)

· NOT a lot of strong doctrine here.  The Ct knows this and will use rules of interpretation to protect JD and avoid constit questions.  They will ONLY reach the question when the statute is TOTALLY clear about stripping JD.

Sheldon v. Sill (US 1850)

· Cong does not have to give full scope of JD to fed courts; there’s no minimum

H: Const. does not say how much of “judicial power” shall be exercised by circuit courts so that’s up to Congress, provided Cong’s statute doesn’t conflict with Constitution.  If Cong has right to proscribe cts altogether, it can define scope of their JD.  Courts created by statute have no JD but such as the statute confers.  

· Result: Marbury sets cap on what Cong can give; Sheldon says there’s no minimum Cong must give.  Leaves a broad range of discretion.

· Critics say that Cong must give fed courts FULL SCOPE of federal JD.  Story (in Martin v. Hunter’s Lessee—finding language of Art III (“shall”) to be mandatory on Cong); Professor Clinton (building on Story and saying Cong must give control of every type of case or controversy).  Totally absurd argument in light of First Jud. Act.

Ex Parte McCardle (US 1869)

· Hersh loves this case!  Comes up again in Guantanamo appeals.

F: Case about repealing federal JD for habeas claims; Cong Act granted habeas in state cases and McCardle took advantage when arrested, but before SCt’s decision on his appeal Cong passed another Act repealing the portion of the law that gave SCt JD to hear his appeal.  

H: Cong has power to limit app JD of the federal courts.  Cong can take away statutory JD from SCt so USSC has no power now to review statute under which he brought suit.

· Broad reading: To read McCardle for all it might say, Cong can take away ANY appellate JD from the USSC: “shall be subject to such exceptions.”
· Narrower reading: Cong can create exceptions to app JD when Constitutional rights are at stake if and only if other avenues of federal redress are available (as either original or appellate matter).  
· Alternatives for McCardle include Common law habeas claim; state court.
US v. Klein (US 1871)
F: Cong passed law altering entitlements to confiscated land while cases were on appeal.  

H: UNCONST!  Curious result because Cong is always allowed to change substantive law while cases are pending.  CB editors say problem is that Cong cannot dictate to Ct how to decide pending cases, but Hersh says that’s simply not true.  What’s really happening is that Cong is predicating JD based on what the Ct will do.  If there’s a pardon w/o protest, Ct has to dismiss and vacate, but if there’s no pardon, Ct can hear the case and grant relief.  Can’t give federal JD only for one-sided relief.  Ct has to be able to go where factfinding takes them.  

· Similar to 1st Jud. Act, where Cong said fed cts had no JD over cases that upheld federal rights, but there are some procedural differences (lower remedy stands in that case, so there is a remedy), and some political ones (no suggestion that Cong is trying to undermine enforcement of federal rights).
WORKSHEET:  Special Notes on Cong’s Power to Regulate JD of Fed Courts

Parity (SEE PAGES 322–26): Madis Comp assumed states could hear fed claims, but there’s debate about whether they’re up to the task.  Neuborne says fed courts are more sympathetic fora than state courts for assertion of federal claims because of 3 traits of judges (smarter; life tenure; proud tradition of protecting constitutional rights).  This is relevant because of ? about whether Cong can strip fed JD, infra, number 1.

1. Power to Exclude Cases from Lower Fed Courts (CB 330-337)

a. Is there something in the Const that says, as a structural matter, a litigant is always entitled to have a federal const claim heard in fed court (as orig or app matter)?  Is there an argument for mandatory JD?
i. “All cases” versus “controversies”—parsing the text to reach “all cases.”  Story certainly believed this, but the very existence and nature of the First Judiciary Act—which did not vest all JD in the courts—clearly contradicts it

b. Prof Hart: Has a theory about “core or essential function” as the crux of JD analysis, such that fed courts have some JD that cannot be taken away.  Ratner agrees.  The law here is evolving, but no court actually adopts this approach.

i. What would happen if we took this seriously?  Imagine a statute that said no lower fed courts would have JD to hear constitutional claim about abortion.  You then have to go to state court, but SCt provides appellate review.  Constitutional?  How do you structure the arguments in favor of and against constitutionality?

1. Argument FOR constitutionality: This is exactly the structure that Cong put into place in first judiciary act!  It lets state courts hear fed claims based on Madison Compromise.  Add Sheldon v. Sill.

2. Argument AGAINST constitutionality: Start with linguistic argument of “ALL judicial power” must be vested in Art. III courts.  Make move to mandatory JD.  Cite to Justice Story, and then talk about how this arises under the Const (so it falls into all 3 categories of JD).  

3. Are state courts required to hear fed claims?  We don’t know.  

c. For more on this debate re: mandatory JD, see CB 334-337.  In Lauf v. Shiner, the Ct. dodged the question of whether a severe restriction on federal injunctions violated the Constitution.  Do we read Lauf to mean that the Const does not give people any rt to a federal forum in the first instance, or is it more narrow?  Unclear.  Revisit last bullet under Reconciling McCardle & Klein, supra.
2. Power Over USSC’s Appellate JD (CB 337-42)

a. Exceptions Clause of Art III, § 2 states: “In all other cases before mentioned, the SCt shall have app JD . . . with such Exceptions, and under such Regulations as the Congress shall make.”  NO legislative history of this from Convention.

i. Hart: Can’t read text so literally that the exceptions can swallow the rule!

ii. Ratner: “Essential function” thesis; Cong can’t strip app JD where SCt’s “essential function” of maintaining uniformity & supremacy of federal law is at stake (e.g., Cong can’t strip all JD in a particular subject area).  Doesn’t back up his theory enough though.  Just made it up.

iii. Klein, supra: ONLY case to rule Cong manipulation of SCt’s app JD unconstitutional.  Confusing opinion though.  Does hold, inter alia, that Cong can’t manipulate JD with goal of seeking a substantive outcome.
iv. Ct will usually avoid constitutional issue at all costs (see Felker v. Turpin)
3. Power to Withdraw ALL Fed JD (CB 342-45)

a. One of Story’s other arguments—that Art III requires vesting of federal JD in orig or app form in some but not all cases—has regained popularity lately.  But which “some”?

b. Sager: Art III requires either orig or app fed JD of constitutional claims, b/c they carry the largest const’l interest in adjudication by a judge insulated from political influence.

c. Amar: “Two-tier thesis.”  More nuanced argument that Art III requires orig or app fed JD in 3 of the categories listed in Art III, §2.  VERY textual: “Shall be vested” + “all cases” used in first 3 categories, but no “all” in remaining categories.  More consistent w/ Jud. Act of 1789, and language of this sort appears in early cases.  But see Meltzer, who roundly criticizes Amar’s theory as contrived and overblown (p. 344).

4. Power to Preclude Fed AND State JD (CB 345-57)

a. Hypo I:  Cong statute strips state & fed courts of all JD in any case challenging state law regulating abortion.  Unambiguous text.  Legal?  

i. Can Cong oust state court JD?  
1. Nothing in Art. III on this, but Art III & Madis Comp assume the existence of state courts, so Cong can eliminate state ct ability to enforce federal rights.  To the extent Cong does restrict state JD, it does so under the Necessary & Proper Clause (Art I).  

2. It’s clear that Cong has some power to regulate state courts.  Cong has provided for exclusive fed JD in some instances and removal JD in others, so it’s clear that Cong has long exercised authority to limit the JD of state courts.

ii. Whenever state court enforces federal rights it exerts power that Cong controls.  E.g., 14th Amd applies to state courts w/r/t Crim Pro; States can’t enforce antitrust laws; Orig JD for ambassadors is committed to SCt only; can create rts and decide whether to give power to states; can gently insist that state cts hear cases over certain rts (VAWA).

iii. BUT can Cong strip state court JD if there is no federal forum either?  What limits on Cong power to regulate federal JD?

1. Must move outside Art III to find any real limits on Cong control of fed JD. 

2. Marbury starts putting limits on Cong power:

a. Where there is a right, there must be a remedy.

b. Must be a role for the courts in a democracy.

c. Thus, Cong cannot remove all JD to bar enforcement of rights.

b. Basic Rule: Cong cannot remove all JD if it will enforce a constitutional right. 

i. SEE REVIEW OF UNIT THREE, infra.  
c. Hypo II: Cong removes all JD from feds and states to enforce same-sex marriage contract.  Now what?  

i. The Act might infringe a common law right.  There is no protected interest in gay marriage, BUT there IS a common law right of freedom of contract in US.  

1. See Cannon, Truax (found yellow dog contracts to be violation of DP—constitutional!—even though there was no CL rt not to join a union).  

2. PROVES: Court doesn’t rest on Art III alone, but says that creation of a right without enforcement will sometimes violate DP, like when it infringes common law right like freedom of contract.

ii. The Act might infringe a Constitutional right.  The controlling case is 2nd Cir—Battaglia.  Cong eliminated JD to hear back pay claims.  Cong first created right, then employers got mad so Cong stripped JD.  

1. NOT a CL right case or you’d rely on Truax, but Cong did create property right through the orig statute, so that’s constitutional.  Battaglia relies on 5th Amd, not Art III.  [Note: Could be real 11th Amd problem; no rt to sue state in first place.]
5. Power to Apportion JD AMONG Fed Courts (CB 357-62)

a. Common practice (e.g., DC Cir hears Admin cases, Cong creates specialty courts for certain purposes); helps expertise & efficiency

b. Hypo: Can Cong put all abortion cases in 4th Circuit?  Text of Art III says yes, but spirit of Klein (can’t use JD to manipulate outcome) says no.  You’d have to twist Klein b/c Cong intent to alter outcome won’t be obvious, but short of that you have no argument.  Art III is very clear.  Due Process arg seems intuitive, but geographical claims are harder to make out nowadays.
i. Challenging statutes: Lockerty was a challenge to specialty price-fixing court (criminal and otherwise).  DCt dismissed for lack of JD (b/c it was vested in specialty ct) and USSC affirmed.  Does not violate DP or Art III.  
1. Hart: Statute is okay if state courts are still available to question constitutionality of enabling statute (recall Madison Comp).
ii. Due Process Limits on Apportionment Power: Yakus held that as long as you are given a reasonable opp to be heard and present evidence, there is no violation of DP, even if you are stripped of right to challenge a statute that is not invalid on its face, but that case is colored by exigency of wartime; Mendoza-Lopez later held that an enforcement court could not predicate a criminal conviction on a previous admin determination where there was no meaningful opp to seek judicial review of the administrative ruling.  
iii. Hypo: If you are abortion provider and crim sanctions can be brought against you, you may have to wait until appeal from DCt to challenge the JD statute, by which point you lose your livelihood pursuant to a possibly unconstitutional statute.
iv. Hypo: Cong statute says SCt has no authority over any case challenging constitutionality of a state law regulating abortion.  Result?  Leaves open state and lower fed courts (LFC).  

1. Can Cong use Exceptions Clause in this way?  Claimant can file in DCt, or can try habeas to get into fed court if prosecuted in state.  Can we assume there must be federal JD somewhere?  McCardle says yes, but that’s weak precedent.  

2. Could also make Art III arg—“shall be vested”—but Exceptions Clause gets in the way re: appellate JD.  

Cong Power to Allocate Authority to NON-ARTICLE III FEDERAL COURTS

· Excessive delegation to non-Art III bodies is problematic for consistency, predictability and fairness (turnover, politics, etc.).  Beneficial for expertise and efficiency.

· The Art. III constraints on Congress delegating judicial authority to non-Art III courts are weak.  Sheldon says Cong can take JD away, so why can’t they put it someplace else?
· Could make a private versus public distinction relying on Crowell and the structure of the Constitution (SepPowers, etc.), suggesting that Cts must be the bodies to resolve private disputes.  

· Not clear what is public and what’s not but mostly Crowell seems to be talking about claims against govt for money when it says “public”—would be barred by Sov.Imm. if not for govt waiver.  

· Very narrow concept in Crowell, but sounds broader when Brennan refers to administrative courts in Northern Pipeline.

· Also, Crowell says the delegation is okay only because it’s not full delegation of the judicial role.  That means there are limits (probably that you can farm out factfinding but not all aspects of legal judgment).

· And Northern Pipeline helps a lot, but mostly re: Judicial Rev.

· Thus, you can make a case that Cong can’t create Art I court to adjudicate, say, abortion claims against govt, but it’s uphill when it’s clearly a pub right.  

· But DON’T FORGET SCHOR, which makes all inquiries a balancing test of fairness

· In assessing any agency adjudication: Look at (1) scope of JD, (2) nature of the right (public vs. private), (3) standard of review (supposedly de novo for const and JD facts, but with Chevron deference for ?s of law), (4) standard for fact-finding (substantial evid), (5) enforcement power of the agency (whether agency has self-executing power or the winner has to go to federal court to get the right enforced).  See Pipeline.

· In most cases enforcement power can’t be given to agency w/o violating Art III. 

· Fair question whether scope (or other factors) should matter—art III is art III, right?  But in practice they make a big diff.  E.g., Scope was narrow in Crowell.

Crowell v. Benson (US, 1932)

F: Congress gave admin agency (ECC) the auth to conduct a hearing and issue an award for worker’s comp from the employer to the employee; Issued award to Benson.  Benson’s employer here challenges scheme set up by Congress in L&H Workers Comp Act.  

H: Ct.App. has de novo review of questions of fact insofar as those questions go to fundamental rts.  Ct. finds Act CONST but only b/c Ct reads in a right to de novo review of certain questions of fact.  
· Crowell suggests a distinction b/w public disputes and private disputes.

· Current cts used for pub rts disputes: Ct of Fed Claims, Tax Ct, Ct of Vet Appeals
· ?s are whether Benson was employee & whether they were in relevant waters.  Ct. says those are questions of fact, but they go to jurisdiction, which is a fundamental question, and thus the ct has de novo review of them.

· Dead: Crowell is largely dead.  No case has found any other questions of fact “jurisdictional”—nor do we know what that means—but it still sits there to scare Cong as to its limits.  Mostly, though, it’s remarkable because of how much it allows courts to do.
· Also don’t know what “essential attributes of judicial power” are.

· For more, see pages 367-77.

Northern Pipeline (US, 1982) (p. 380)

· ONLY case invalidating Cong use of legislative courts!

F: ? is whether bankruptcy ct can adjudicate a state law claim.

H: (BRENN) Recognized exceptions to Art III are narrow (territorial cts, military tribs, adjudication of pub rts disputes).  Clearly bankruptcy is not 1 of them, but neither does NLRB.  Real ? has to be whether there is suff judicial oversight that the essential attributes of judicial power are retained by Art III courts.  

· BIG DEAL HERE: Bankrupt Court is self-enforcing, but NLRB is not, so there is a greater Art III problem in Bank case!  Doesn’t leave enough room for Art III court to monitor.
· PLUS, (1) Brenn said this was a private dispute; (2) Std of review: clearly erroneous (Brenn says that’s not enough); (3) Huge Scope of JD for Bank Court (almost = DCt). 
· Cong could have argued that this was public dispute.  Got to try that.
DISS (WHITE): Should use a balancing test in which Art III values are weighed against interests supporting adjudication by a non-Art III tribunal.

Commodity Futures v. Schor (US, 1986) (p. 387)

· Application of balancing test (allegedly found in Pipeline, but not really.  Pipeline was categorical, not balancing).

F: Whether grant to CFTC to entertain state law counterclaims violates Art III.

H: No. Balancing test weighs values supporting Art III (SOP, fairness to parties) against advantages of non-Art III (expertise, efficiency, simplicity).  

· Hersh!: Std has now become that we will let Cong delegate to non-Art III tribunal as long as Cong is not intentionally trying to undermine the power of the Art III courts.

· Classic O’Connor, but impossible to tell when Cong is doing this intentionally!

· This delegation is probably saved in the end by the de novo review (Compare Pipeline).

DISS (Brennan): Don’t let Cong slowly erode Art III.  The exceptions we have for territorial cts, military tribs and admin courts (public disputes) are based on something, but here there is no equally forceful reason for an exception.  

Note on Magistrates (CB 403-407)

· Cong has a lot more control (i.e., tenure) over magistrate judges than DCt judges, which seems fine until you realize how much more magistrates are being allowed to do now.  They are currently under the supervision of Art III judges, not Cong, but that’s only due to Cong statute.  There is historic precedent for magistrates dating way back.  

· Posner: Should be VERY few Art III judges and a lot of magistrates.

· Std of Review: De novo (law); clearly erroneous (fact).  Not always applied.  
· Prob: Magistrates typically hear cases of poor people nowadays.  That raises lots of EqProt arguments w/ major const’l issues.  
Federal Authority and State Court JD

· There is a presumption based on Madisonian Compromise that state courts have concurrent JD for federal claims (so P can take federal case to state court and not worry about SMJD, even though statute—say, 1983—might say nothing about JD).

· Cong can repeal state court JD for federal claims, but unless it specifically does so, the JD remains.  Why?

· Tafflin v. Levitt (US 1990)(418): O’Connor for maj; Scalia Concur.

· Stat Conferral Theory: Fed can confer/repeal authority to states.

· Int’l Law Theory: If 1 JD wants to enforce laws of another, it’s free to.

· Scalia theory: States just have authority, whether Cong says so or not. 

· 3 theories at work.  Scalia’s is oddly formed, but leads to Clear Statement Rule, that Cong must affirmatively strip JD from states for it to be gone.  In practice they only differ in cases where we’re not sure of Cong intent.

· Real argument here is whether you can have repeal by implication.  Scalia says never; O’Connor thinks you can when Cong occupies a field/enclave and state would interrupt federal scheme.

· And if we allow repeal by implication, do we do it with a presumption or should we req Cong to show that states are hostile to fed scheme?

· Historically it’s easy to see Cong’s power to repeal state JD (piracy, etc.), but it got complicated later, and is particularly interesting in the case of removal JD.  

· Tennessee v. Davis (US 1880)(429): Asks whether Δ, a federal revenue officer on trial for murder in state court, can remove his case to fed court.  Cong statute specifically authorizes removal in a case like this one and the USSC says that’s legitimate.  It’s seems like an encroachment on state sovereignty but it’s not; that’s the price the states paid for joining the union.

Habeas

· Can you go into state court and ask for habeas?  

· Tarble’s Case (US 1872)(433): Tarble joined army; Dad seeks habeas to get him out.  USSC says state court cannot issue the writ! 

· Source of the rule? Fugitive Slave Cases.  Theoretical justification is dual federalism—states and fed operate in diff spheres. 

· Compare modern notion of cooperative federalism, where states and Cong work together on federal issues.

· Seems to invert MadisComp Clear Statement Rule that Cong must explicitly revoke JD, because Ct says Cong has not conferred JD on states.  (Though this does leave open idea that Cong could confer habeas power to states.)
· SEE Tafflin, because theories here seem inconsistent with ones there; This certainly rejects internat’l law theory.

· Tarble’s changed GENERATIONS of practice; until Tarble’s, state courts were expected to issue writs when custody violated fed law!

· Clear Statement Rule: State courts don’t lose JD unless Cong says so explicitly.

· CRIM: Conflict laws usually carve out exception in criminal law; other exceptions include terrorism & military.  

· Do we want to recognize these exceptions or require a clear demonstration that state JD is contrary to federal scheme/norms?

· CSR Runs afoul of Tarble’s and Tafflin.

· Can State Courts refuse to hear federal question?  

· Arguments why they cannot refuse:  
· Supremacy Clause (fed law is state law).
· DP (tough, but you may need a state forum to challenge fed laws), 
· History (MadComp assumes states can & w/o LFC they’d have to, right?)
· Theory of non-discrimination (found in Testa)
· Testa v. Katt (US 1947) (443): Consumer suit wanting enforcement of fed price control statute; state refused to enforce b/c it’s penal in nature.  SCt reverses.

· Ct. follows theory of non-discrimination (if there is analogous state law, state can’t refuse to enforce fed law in favor of state law).  So NO, States CANNOT refuse to hear fed question.  
· And McKnatt says the same…states cannot discrim against fed action
· But Douglas says they can refuse if they would also refuse similar state claim based on, say, JD concerns.
· To avoid enforcement, states must give a valid excuse that is not related to a desire to discriminate against a federal claim.

· Can’t be substantive disagreement w/ Cong (Cong speaks for everyone); Unclear if it can be administrative/procedural (too busy); Might use Sov.Imm. in cases against state but Alden v. Maine says Cong can legislate around state Sov.Imm.  

· Later 10th Amd cases are careful not overrule Testa.

· TAKEAWAY: State Courts have an obligation to enforce fed law based on various doctrines/args, but most especially the now-enshrined theory of non-discrimination (Testa).  The others are just backups that may or may not work.  In addition, it’s not clear after Tafflin what it takes for Cong to strip state court of JD, but it’s something short of a Clear Statement as long as O’Connor controls.
· Scalia disagrees on Clear Statement—must be clear (Yellow Freight).

· Dice v. Akron (US 1952)(453) held that state had to provide jury in the same way and stages that federal system did—that is, that state had to follow federal procedural rules in enforcing federal right.  
· This is only true where the use of the state procedure would burden the federal right, and it is not necessary where use of the fed procedure would make it harder to enforce the federal right.

Applying the Doctrine:  The Graham Amendment and Military Tribunals (*Not on the exam)
The Graham Amendment to the DTA
· Tries to remove SCt JD in a pending appeal; First attempt to do so since McCardle.

F: §1405(e) reads: 

[N]o court, justice, or judge shall have jurisdiction to hear or consider (1) an application for a writ of habeas corpus filed by or on behalf of an alien detained by the Department of Defense at Guantanamo Bay, Cuba; or (2) any other action against the United States or its agents relating to any aspect of the detention by the Department of Defense of an alien at Guantanamo Bay, Cuba. . . 

Goes on to strip SCt of JD.  Recall broad/narrow readings of McCardle.  

· IS IT LEGAL?  

· Clear Statement Rule (Felker & St Cyr) required if Cong purports to shift the balance of power between the branches, specifically if Cong wants to strip courts of JD they are accustomed to (Compare Scalia, O’Connor, Tarble’s Case – these are all over the lot!).
· Unclear language w/r/t certiorari, because statute only speaks to habeas; unclear as to “action,” which might not cover appeals, app review or discretionary review.
· Cong has arguably not spoken clearly enough to satisfy rule.

· Also consider theories of federalism.  What about internat’l theory?  What about exception for crim law?  Does that apply to habeas?
· DP concerns here because tribunals can delay remedies indefinitely; Ct can avoid that problem by saying statute is not retroactive.

· Summary: We’ve already looked at Cong power to strip JD of pending appeal, but let’s sum up:
· Text of Art III certainly allows for it.  But see countertextual arg from Justice Story: If Cong creates courts, it must vest all fed jud power in them.

· Govt response is that there is federal jud power over this and it’s in the DC Cir, it just happens to be discretionary, but so is a lot of fed jud power.

· Hart: Essential Function Argument—save that which is necessary to preserve SoP.  Prob: No text for this and Marbury is directly to contrary.

· External args: EqProt?  DP?  Crim Pro?  Habeas?  Suspension of writ?  1st Amd?

· Neuborne distinguishes b/w challenges to existence of courts and challenges to court procedure, saying former can go to DC Cir just fine, but latter has to get SCt review.  Relies on spirit of Crowell (distinction b/w JD and constitutional facts), but that doctrine is discredited.  

· Conclusion: So there are arguments, but the problem is that if and when you ultimately get past const’l avoidance and conclude/concede that JD really has been stripped, the case law dries up.  Once Cong speaks clearly, you can’t do much without proposing something totally foreign to the jurisprudence.

· All of this assumes that review in DC Cir is adequate, but if you want to contest that you might have other arguments.

Review of Unit 3
· Are you entitled to a forum for a Constitutional violation?  Believe it or not, there’s no clear answer to this.  There are ANALYTIC MOVES to make:

· Is Jud. Review really foreclosed?

· Are there limitations on remedy that effectively bar Jud. Review?

· Is some alternative forum available?  State?  Art I court?

· Hersh views McCardle as a case about the devices the Ct uses to find that app review hasn’t been cut off.  Ultimately gives Cong great power, but points to other fora.

· Are Clear Statement Rules satisfied?  (Hard to do)

· Is Availability of Particular Forum Constitutionally Significant?

· What is the nature of the right at stake?

· Unclear if Battaglia has vitality (2nd Cir case rejecting JD stripping on the basis that it infringed a Const’l right—property interest under 5th Amd).  Does it only cover property interests?

· Apportionment:
· Vitality of Yakus is unclear—Cong’s ability to apportion JD to another Ct that would review in a civil proceeding.  You would have to challenge before crim proceeding took place.  
· Yakus: As long as you are given a reasonable opp to be heard and present evid, there is no violation of DP even if you are stripped of rt to challenge stat that is not invalid on its face, but that case is colored by exigency of wartime.
· HH thinks it’s still alive.  It was referred to in Mendoza-Lopez.  Ct will evaluate adequacy of prior to bring challenge.
· Apportionment to non-Art III tribunal?  Analytic moves to make:

· What is the role of Art I trib?  Is it really Art I, or an adjunct of Art III like a magistrate?

· Is the Art I decisionmaker subject to review?

· What is the nature of the right at stake?

· Private versus Public?  CL rights b/w individuals have special protections here.

· Might think public deserve more protection here b/c of danger of govt overreaching, but Sov.Imm. and doctrine say otherwise.

· If Cong creates new cause of action, bckgrnd theory is that Cong gets to decide how much Sov.Imm. it will waive and in what forum.  

· Move to current balancing test of Schor (Justice White, O’Connor).
· Historical & categorical factors of Brennan are still in play.

· Balancing allows for new Art I courts, but categ does not.

· When can a state court decline to hear a federal claim?  See Testa.

· Non-Controversial reading: Principle of non-discrimination forces the state to hear federal claims.

· Has distinction b/w Crim and Civ been lost?  Under some theories (internat’l), 1 forum is not req’d to enforce law from 2nd that it disagrees with.  Case law doesn’t answer this for us.

· State court’s analysis would be: 

· Is there a state court?  Would it have JD over this claim?  Is State court permitted not to hear the claim?  Is there a state analogue?  Can state raise immunity & defeat JD altogether?

IV. Availability of SCt JD Over State Courts

· Now we take for granted that SCt can review state court verdicts, but that wasn’t always true.  Federal 23 argued that it was necessary, and trad story has it as part of MadComp.

· Art IV, Full Faith, tells you very little about duties of states w/r/t fed laws.

· Supremacy Clause (art VI, cl. 2) says fed laws and Const shall be Supreme Law of the land and the judges in every state shall be bound thereby, anything in the Const or laws of any state notwithstanding.

· Seems clear enough, but there was still dispute (e.g., Hunter’s Lessee), and we still have ‘em now (e.g., Roper). 

Questions to ask on the exam:
· What was state judgment?

· What was issue judgment based on?

· What’s relation between state and federal law questions?

· Antecedent (Clear JD)

· Adequate & Indep? (No JD)

· Hybrid (harder)

· Is it incorporation?

· If so, is it compelled? If not, is it compelled?

· If it’s not incorporation and not compelled, what’s the nature of the federal interest? 

· Uniformity?

· Expertise?
· Concern about protecting federal interest?
Establishment of the Jurisdiction

Martin v. Hunter’s Lessee (US 1816)(469)

F: VA state court said USSC had no authority to review decisions of state courts on fed ?s.

H: Story Opinion.  USSC has right to review state court judgment for 2 reasons: (1) Construction of federal court supremacy, and (2) Language of §25 of First Judiciary Act, which Ct says gives broad Supp JD to review specified state ct judgments via writ of error.  

· Story: §25 even allows SCt to inquire into state law issues if antecedent to FQ!
· Validity of fed treaty here is antecedent to federal question, not indep.

· Antecedent?  Story makes much of §25—saying it confers JD when a fed rt pursuant to a fed treaty is rejected—but state court DID NOT RELY on treaty!  Story says that’s irrelevant.  The real worry is whether the state court is trying to circumvent the consideration of federal issues, so just going by state record is insuff.    

· Antecedent vs. Independent is modern language but the idea is the same.  You have to insure state can’t just omit FQ, rest on state grounds & frustrate fed sys

· 3 points of logic in this ruling: Existence as appellate court implies appeal from somewhere; important check on state prejudices; essential to uniform federal law; also consist w/ history.

· Presaging Osborne: Idea of FQ lurking in the background presages arising under JD.

Murdock v. City of Memphis (US 1875)(483)

· SCt review limited to federal issues; Basis of “indep & adeq” doctrine.
F: Contract case.  Fed govt gave dock to city, but Murdock wants fed ct to say it goes to him. 

H: SCt can only review federal questions decided by state law, not state questions. 

· Lurking FQ? What about ? if the fed statute giving land back to Memphis was valid?  Sounds a LOT like Hunter’s Lessee, but this one is ruled independent, not antecedent.  

· Murdock cannot win under the federal issue!  He can only win under the state contract issue!  However Ct decides fed issue is irrelevant to him. 

· Ct. rejects invitation to decide all issues bound up with the federal issue.

· Deleted Text: There is a lot of talk in Murdock about text deleted from §25 in 1867.  That text limited consideration to federal issues but it was stricken.  Ct nevertheless holds that allowing review reads too much into a deletion.  [Bad reading b/c the change occurred in 1867, when Cong was likely to want federal review of state ?s.]
· Procedure: As a result of this holding, the Ct actually lacked the JD required to affirm, but didn’t realize it.  The modern Court would just deny cert for lack of JD.
· MODERN DOCTRINE is very different than Murdock!  Murdock is the basis, but practically very different.  In the modern view, the presence of an indep and adeq ground for state court judgment BARS SCt REVIEW.  See Fox Film, infra.
· Indep & Adeq: Facts of Murdock are tough and reveal that determination of indep & adeq is HARD and often the issues are intertwined.  Ct has invented rules to try to clarify (see Michigan v. Long).
· Antecedent is a legal term, not a temporal one.  It’s not enough that the state law ? just comes first.  It has to impact the federal question in some way.  
· Constitutional issues? Ct suggests that if it went as far as Hunter’s Lessee might allow, there could be constitutional problems.
Relation Between State and Federal Law

· Primary Issue is balancing deference to states w/ need for uniformity & prevention of misinterpretation/misapplication of federal law.

· Gets complicated when state incorporates fed law in different ways.

Fox Film Corp. v. Muller (US 1935)(496)

· MODERN INDEP & ADEQ DOCTRINE.

F: Fox sues for breach of contract.  D says contract (arbitration clause) violates Sherman Antitrust Act.  If arbitration is not severable, ctct is unenforceable and breach is irrelevant.  P says fed ? re: arbitration is settled by other case and that lone issue is severability—a state ctct issue.  Fox loses and appeals to SCt, saying that State court actually decided both issues.

H: NO JURISDICTION!   Sutherland seems to get this one wrong because he assumes that state court DID decide both issues, and though he says the state law is not antecedent, it sure seems to be.  Still, he says there’s no app JD b/c contract could be unenforceable only on state law grounds, so SCt ruling would be irrelevant.  

· Discretion: Some say this—murky adeq & indep issue—is just another vague tool, like Justiciability, so the Ct can decline to hear messy cases.  
· QUESTION: In review session, HERSH said this case was an example of parallel state/fed claims, and that in such cases Ct will exercise JD.  Doesn’t seem true at all.
Hypos on Adeq & Indep State Grounds
1. P challenges state tax in state ct, saying it’s unconst under both state and fed law.  State rules for P on both issues.  NY CtApp affirms on both.  Cert to SCt?

a. DISMISSED for lack of JD.

b. Same answer if state court never reached federal issue.  No JD.

2. State court rules against P and for state under state and fed law.  SCt JD?

a. YES.  If it changed fed law now, judgment would change.  No adequate state grounds b/c if tax is unconst under fed const, the ruling on state grounds is null

3. State court says tax violates fed const so it need not reach state issue.  SCt review?

a. YES. Reversal changes the result below.  BUT, should SCt decide state issue or send back to state court for that?  Return to this with abstention doctrine.  
4. Pitcairn: P files FED case in city court in NY, but while pending realizes that city ct lacks JD over fed claim.  P moves to transfer to state ct of JD.  D moves to dismiss for lack of JD and stat of lim has run.  State court dismisses.  Appeal to SCt.  What are the options?

a. Dismiss for lack of JD? State procedural claim is antecedent to fed claim, so there should be JD.  It’s usually Ps job to estab JD and raise fed issue (part of establish SMJD) on the papers, but that is viewed as harsh so it’s not always true
b. SCt can make own judgment of state law—its content, guiding precedents, etc.—but this is risky (see Michigan v. Long) b/c SCt doesn’t know state law.

c. If you really think fed issue is lurking, could stay the case and retain JD, or stay and seek clarification by certifying ? to state ct.  Used to be hard but no more.

d. Could vacate and remand to state court, which will force state court to issue new opinion but gives state more latitude to fix it and scepter of SCt is still there.

e. Finally, SCt could just presume JD like it does in Michigan v. Long.

5. NOTE: It’s usually hard to decide JD on the papers; often need oral argument.

Michigan v. Long (US 1983)(501)

· Court PRESUMES JD!  (O’Connor)

F: Crim case.  Long won mot to supp weed in state court under Terry.  Long says state decision does rest upon adeq & indep state ground so SCt has no JD.

H: CT Presumes JD!  This requires: (1) that it “fairly appear[s]” that the state court judgment rests primarily on federal law, OR (2) that the state law grounds are interwoven w/ federal law, AND (3) that it is not clear that state law ground is independent.  

· Test is said to be satisfied here b/c MI Sup Ct didn’t cite to MI state constitution much (though Hersh says they did it twice).

· Case sets precedent to just separate state and fed discussion in state opinion.  Also, NH (and civil rights people) have just insulated selves from SCt review with boilerplate.

· IRONY: This is a case about federalism, but is a glaring example of unnecessary overreaching by fed court to control state decisionmaking.

DISS (STEVEN): State court was upholding a federal right!  Should SCt really be policing whether or not states are TOO generous in their reading of federal constitutional rights?!  Is uniformity really THAT important?  

· Response to Stevens: Rights are not a one-way street with one rights holder, so any decision to protect rights more might also infringe on rights of others; uniformity is important for that reason, not just peace of mind.  

State Tax Comm’n v. Van Cott (US 1939)(517)

· State court feels compelled to incorporate federal law so SCt intercedes.

F: Govt worker claims state tax exemption.  Says state grounds were adeq & indep.  Tax Comm’n disagrees, says decision was colored by state court’s interp of federal law—felt bound by Graves.  

H: THERE IS JD; NOT ADEQ & INDEP.  Clear reliance on Graves, which has since changed, so REMANDED to state in light of change of law.  Court DID NOT proceed to answer state law question FOR Utah; left it to them, but noted that it could have made such ruling as justice req’d.

· State court then ruled the same way on diff grounds.  This looks advisory then, but it’s not; it’s part of SCt’s supervisory power.

· Here State felt compelled to incorp fed law.  Compare Krauss, where ct chose to do so.

Other Scenarios

· Delaware v. Krauss: State voluntarily read its own 4th Amd as in-step with federal 4th Amd.  State is, of course, no obliged to, but did so.  Krauss wants SCt review.  Legit?

· THERE IS JD.  Once a Ct locks its const into fed const, a change in fed const will inevitably affect the state ground.  USSC will likely vacate and remand and give state another chance to consider state law interpretation.

· Consider whether we want this to be the case with, say, rules of procedure or other “piggyback statutes” which often track fed law but are not scrutinized the way constitutional amendments are.  CB suggests there should be JD even here b/c the state’s purpose seems to be uniformity, right?  But we surely do not want to open up a federal forum for myriad state issues.

· Take away: This is a prudential inquiry.  How substantial is the incorporated federal norm?  Is it being put to a use that is of interest to the federal system?

· Standard Oil v. Johnson (US 1942)(521): State tax doesn’t apply to vehicles used by Dept of fed govt; Distributor wants taxes from army post exchange.  State decision seemed to rest entirely on state law, but SCt GRANTED JD and said that part of the issue was the relationship b/w PX and federal govt.  That is, the federal issue was not about a fed law, but a particular interpretation of state law that had federal underpinnings.  

· Ct gave insight into role of PX and then VACATED & REMANDED.  Really seems like an advisory opinion!

· Very odd hybrid case. Unclear what the federal error was that was being corrected by exercise of SCt JD.  

· CB said it was broad federal interest in taxation at stake; compare this with a decision to incorporate a mere procedural rule.

· Bush v. Gore: State Sup Ct ordered recount & USSC stopped it.  Why was there app JD at all?  REHN Concur said that USSC had role in regulating relationship b/w state legislature and state court, and that state high court had modified state legislative scheme in violation of Art II.  VERY dubious assertion.  

· Should be JD?  Pretty CLEAR in this case if you take seriously the idea (from Hunter’s Lessee) that fed court can read behind lines of state court action to make sure state isn’t misinterpreting a federal issue, but that’s shaky precedent.

· Should NOT be JD?  DOES NOT satisfy MI v. Long because the state court ONLY talked about STATE LAW!  Did not fairly appear to rest on fed grounds.

V. Federal Common Law

· NOT on the exam, but informs some questions.  

· When is FCL available?
· Explicit Delegation

· Sometimes found in JD statute
· Lincoln Mills: §1331; Clearfield Trust: §1345 - both seemed to support FCL.
· Admiralty Cases: JD statute supports FCL
· ATCA: Cts have JD only for torts that violate law of nations
· Can Ct develop CL based on law of nations?
· Federal Enclave

· NO FCL in CRIM law.  Does get exercised in crim cases (i.e., contempt), but prosecutions cannot be based on FCL.
· Enclave is an area where Cong has created lots of statutes, but doesn’t speak to exact point at issue. 

· Banco v. Sabbatino: USSC rules for Cuba, saying foreign policy is a federal enclave.  Used rare (before and since) “act of state” doctrine.

· Usually internat’l cases like this would be avoided w/ POLITICAL QUESTION Doctrine.  

· Federal Regulatory Interest

· Lincoln Mills: Regulating nat’l labor market.
· Clearfield: Protecting public money

· Boyle: sovereign military interest.  Straight DIVERSITY case, so there’s no controlling JD statute begging for FCL like in the other 2 cases!

· Necessary for Uniformity (See, e.g., Lincoln Mills)

· Slides into preemption

· Sometimes will just adopt STATE law

· No hard and fast rules here.

· SOSA 
· Current state of the theory.  ATCA has JD provision.  SCt REJECTS the view that it has authority to create causes of action to enforce certain aspects of CIL.

· Despite precedent for creating FCL pursuant to JD statute (see 2(a) infra), USSC says Ct should be very wary of creating causes of action (Souter lists 5 reasons—see supp. p. 43).  

· Ultimately Souter leaves door open for FCL but the crack is VERY SMALL.

Can Cong Delegate Power to Create FCL?
1. Criminal

a. Can Cong tell cts to “wage war on terror” as they see fit—“governed by the Common Law”?  

b. There are lots of theoretical reasons why Crim has to be different than Civil (should be collective judgment via legislature; concentrates too much power in cts; less notice).

2. Civil

a. When there’s a statute

i. Jurisdictional Statute: Lincoln Mills, Admiralty, etc.

ii. Substantive

1. Sosa: §1350 is a JD statute but not an authority to mold substantive law, but HERSH says the Ct has OFTEN created FCL under mere JD statute.  See, e.g., Lincoln Mills, Boyle.  No perfect examples, but close.  
b. When there’s no statute

i. Enclave

1. Also Clearfield, Sabbatino, Boyle?, etc.
ii. Const. Structure

Other issues

Preemption
· Strange place to talk about it, but CB does.  Preemption doctrine is “a muddle.”  3 kinds:
· Explicit preemption.

· Implied preemption (pervasive fed scheme w/ dominant fed interest)

· Conflict preemption: (1) Irreconcilable state/fed laws, or (2) Reconcilable but Ct nonetheless says state law impedes federal interest—even if interest is mere uniformity)

· Examples of type (2): Crosby & American Insurance.  Could have been field preemption (foreign affairs) but weren’t, which is why they’re weird.

Remedies (power to create causes of action to enforce statutes and the constitution)
· Different approaches to remedies under preemption than under statutes.  
· Bivens: 4th Amd Case.  P sues for violation of 4th Amd in police abuse case.  Seeks dmgs b/c injunction is useless.  Govt says no need for federal remedy b/c of state tort law.  Problem is that 4th Amd is a defense at state tort law but not a cause of action.  Brennan says 4th Amd is more than that, and that Ct must therefore create federal remedy to enforce the federal right.  Harlan concurs; sees no SoP problem w/ Ct doing this.
· USSC says it will infer a cause of action for damages directly from constitutional provisions.

· Reveals 2 diff theories of remedies.  Burger thought Cong controlled CL, which included JD and remedies so Cong can repeal JD to hear and enforce const’l claims; Brennan thought that was unconst; Ct had free-standing const’l  power that Cong could not take away without violating SoP.
· Relevance here is that Cong can overrule CL, but not Const’l interpretation.  Unclear which this is.

· Settled view now that CONG is in charge of remedies.  They can even trump state preferences.
· Ct has basically abandoned principles of Bivens, but never overruled it.  In Malesko, Rehn acknowledged Bivens remedies but moved on; Scalia called it a relic of Ct lawmaking days.  Both are pleased that it’s such a minor exception and want it to stay where it is (at most).
· Many say Ct used to be watchdog of other branches, but has since ceded its role in SoP and let Congress control what the Ct does.
· NO BIVENS SUITS ALLOWED AGAINST FEDERAL AGENCIES (FDIC v. Meyer) or Private Entities (Malesko); 11th Amd bars them against STATES.  
V. Suits Challenging Official Action:  Sovereign Immunity

· DISTINGUISH BETWEEN FEDERAL SOVEREIGN IMMUNITY, which is just accepted doctrine, and STATE sovereign immunity, which derives entirely from the 11th Amd.  

· BACKGROUND:

· Can’t sue U.S. without consent of CONGRESS.  Ct & Prez cannot waive.

· Waiver must be explicit.  3 statutes do so now: APA, Fed Tort Claims Act & Tucker Act (for breach of ctct by U.S.).  Some other acts waive sov.imm. for the federal bodies they create (e.g., post office).  
· History of 11th Amd is sparse.  Hard to know real purpose of the Amd.

· Const makes NO REFERENCE to Sov.Imm.  There was an early thought that Art III § 2 voided state Sov.Imm. Chisolm went that way but 11th Amd overruled it.

· MARSHALL COURT developed Formal Party of Record Rule. 

· Cohen v. Virginia: Major victory for Marshall’s aim to consolidate nation.  Rejected state’s 11th Amd claim; Writ of error not “suit” for 11th Amd.

· Osborn: Established Formal Party of Record Rule (has since Δed a bit).

· THREE MAJOR EXCEPTIONS

· Suits against OFFICERS for injunctive relief or damages

· Injunctions against Indiv acting ULTRA VIRES is allowed.  
· NOT allowed when official is acting within terms of valid statutory authority (Larson).
· Sue the officer in personal capacity under state law (only a TORT, not const claim b/c const restrains govt, not individuals).
· Suits against U.S. based on CONSENT to federal court JD:
· APA § 702 specifically waives Sov.Imm. for non-monetary relief against U.S.
· MAJOR exception b/c it allows courts to halt illegal govt conduct!
· Does not reach $ damages, but SCt has said that suit by state govt for reimbursement from fed program is permitted. (Bowen)
· FTCA makes govt equally liable in tort as private employers, incl. $$.
· Tucker Act allows for recovery of damages or equit relief in contract.

· Constructive waiver NOT allowed.

· Suits pursuant to congressional statutes, esp Civil Rights Laws.

· Novak & Tribe say 11th Amd is restriction on COURTS, not CONGRESS, so CONG can abrogate state immunity in fed court.

· Depends on whether you view 11th as limit on fed court SMJD (so Cong can’t override), or as reinstating CL immunity (which statutes can override). 

· Current Law: Cong may abrogate State Sov.Immun. ONLY pursuant to §5 of 14th Amd, but nothing else.  Fitzpatrick v. Bitzer.   

Hans v. Louisiana (US 1890)(973)

· EXTRAVAGANTLY BROAD view of 11th Amendment.  Even reaches CONSTITUTIONAL violations by state.
F: Hans is from LA.  LA didn’t want to repay debts incurred during War; USSC was afraid that LA would ignore order if USSC ruled against LA.  PLAINTIFF makes TWO GOOD ARGUMENTS:

1. Textual: 11th Amd DOES NOT WITHHOLD JD FOR IN-STATE PARTIES
a. REJECTED!  Text of 11th Amd doesn’t bar it, but hist/practice of sov.imm. does!

2. FQJD (newly created in 1875): 11th Amd simply modifies DIVERSITY JD, but DOES NOT withdraw FQJD to hear Federal Claims/FQs against a state.

a. REJECTED!  Real purpose of 11th Amd was to create a broad grant of Imm.

H:  Thus, 11th Amd also bars suits by citizens of a state against that state, along with cits of other states and foreign countries.

· WRONGLY DECIDED?  The Current Ct debated this in Seminole Tribe and dissenters said Hans is wrong. 

· 5 conservatives: 11th is BROAD grant of imm., despite its text.  It limits the SMJD of Court in Constitutional terms.  

· This also means Cong can’t overrule it   

· Souter, Stev, Gins, Brey: Look at the TEXT! 11th Amd ONLY bars suits under DIVERSITY, in fed ct, by cits of OTHER states; does NOT bar FQJD or other Art III JD, and does not apply to citizens of the same state (in Fed court).    

· This means Alden is wrong too, and Cong CAN abrogate state sov.imm.

· See also: Novak & Tribe: 11th Amd is restriction on COURTS, not CONGRESS, so CONG can abrogate state immunity in fed court.

· Depends on whether you view 11th as limit on fed court SMJD (so Cong can’t override), or as reinstating CL immunity (which statutes can override).

Ex Parte Young (US 1908)(987)

· Revives Osborn’s Formal Party Of Record Rule (sort of), but often gets all the credit; Steps back from very broad rule of Hans: Tries to balance state sovereignty w/ need to deter const’l violations and provide remedy where there’s a right.
F: Young was AG of MN; Ps got DCt injunct on enforce’t of new law; Young sought to enforce law despite DCt injunction; held in contempt by DCt; challenged injunction as violative of 11th Amd.  

H: 11th Amd DOES NOT BAR SUITS against state officers to enjoin violations of fed. law.  STATE OFFICERS HAVE NO AUTHORITY TO VIOLATE CONST & LAWS of the US, so such acts are ultra vires and thus not protected by 11th Amd. 

· Ct looked at merits and said officer can’t use unconst law as defense—he’s NOT allowed to violate DP.  

· “Arising under” JD case, so it must be federal. Ct. creates cause of action to enforce constitution.  Sounds like FCL!  This is exactly Harlan’s Concur in Bivens.
· Still state action for 14th Amd purposes whenever govt official takes action at behest of state; different std for state action that is protected by 11th Amd—state must have authority to authorize the official’s action.

The Aftermath: EXCEPTIONS TO EX PARTE YOUNG.
Ct. has since placed restrictions on Ex Parte Young:

1. Edelman carved out very NARROW exception to Young rule against PROSPECTIVE & MONETARY relief.

· You can get PROSPECTIVE injunctions, NOT to COMPEL action.

· Similarly, you CANNOT use Young to get money from the federal treasury.

· Edelman also gave us clear statement rule: req’d to waive Sov.Imm.

· So Young is not a complete solution for Ps; doesn’t reach cases where the harm is already done (& only remedy would be damages).

· One way to try to work with this would be a Bivens action against officer (not state, thus no SovImm issue), using Brennan theory: Implied cause of act from const itself.  Bivens allowed for damages.

· BUT SEE Milligan, busing case, where Ct DID allow seemingly prospective injunction requiring LARGE withdrawal from federal coffers in order to remedy ongoing EqProt viol.

· GREAT CONFUSION from Milligan and Edelman.
· Notice Relief: Later cases said Ps could not get injunct req’ing govt to pay for notice to members of class action case (i.e., notice relief).  See Green.
· CAN GET NOTICE RELIEF when it’s ANCILLARY to a PROSPECTIVE INJUNCTION.  Quern.
2. Coer d’Alene (Kenn) calls Young a DISCRETIONARY doctrine! Carves EXCEPTION for issues that are absolutely core to state sovereignty, like protection of state lands.

· NOT CLEAR what “discretionary” means for future cases.  Equit doctrines are always discretionary.  Unclear if Ct will just keep carving out exceptions.  See Verizon, backing off “discretionary” language.  Don’t read too much into this case

3. Penhurst: ANOTHER EXCEPTION: Young remedies are NOT AVAILABLE WHERE WRONGDOING IS A VIOLATION OF STATE LAW.  Ex Parte Young is ONLY AVAILABLE for ONGOING VIOLATION OF FEDERAL LAW.
· Penhurst II called Young an EXTRAORDINARY exercise of Fed JD req’d by EXIGENT CIRCS not present when state is merely enforcing the state law.  But see Dissent saying source of the violation is irrelevant; fed cts are authorized to remedy arbitrary abuses of power regardless of the source.  It was state law in Young!
· Dissent has no vitality; Rule of Penhurst remains.

· Gave us the principle that fed statutes support Young actions only if they create clear and enforceable rights.    MANY STATS that seem to do so are now held to be merely aspirational or precatory.

4. Seminole Tribe: ANOTHER EXCEPTION: State officers cannot be sued to enforce federal statutes that contain comprehensive enforcement mechanisms.
· Abrogation Ignored!  CONG HAD SPECIFICALLY ABROGATED 11th Amd!

· Cong had written explicit abrogation saying state could be sued, but Ct. said Cong couldn’t do so.  Cong can abrogate ONLY pursuant to §5 of the 14th Amd but nothing else.  [This was Commerce Power.]
· USSC holds that purpose of Sov.Imm. is NOT just to prevent withdrawal of $ from federal purse.  It is also to prevent indignity of being sued!
· Unclear how far this indignity goes, because it’s always a factor but Ct certainly allows abrogation sometimes.  Very murky area.

· Ct. just punted in Bankruptcy case, Central Va. Comm. College.  Unclear if abrogation is an option there.  Seems not from the foregoing, but Hersh suggested it might be.  Maybe it’s not just limited to 14, §5?

· VERY hard to pass a law pursuant to § 5:  Abrogation pursuant to 14, §5 requires evidence of pattern of violations by the state +  (usually) discrimination.  RARELY possible (not poss in Alden, for ex.);  It’s much more work for Cong. to pass a law pursuant to §5.
· But see Verizon, allowing Ex parte Young case even where there was comprehensive scheme.

5. Alden v. Maine: ANOTHER EXCEPTION.  11th Amd now bars suits in STATE COURT!

· Sovereign Immunity is BROADER than the 11th Amd!  Kenn: Sov.imm. is not rooted in 11th Amd, but in “the Const’s structure, and its history, which make it clear that the State’s immunity from suit is a fundamental aspect of the sovereignty which the States enjoyed before the ratification of the Const.”

· Ct. plays up dignity rationale.  

· NOT an abrogation case.  If Cong tries hard enough, pursuant to §5, in the right cases, it can still abrogate Sov.Imm. in fed/state court for damages OR injunctive relief.
Hypo

What if there is a FED Const claim?  There isn’t in Alden, but assume there is.  Must the state give you a refund in state court if the state has violated your constitutional rights?  Is that barred by 11th Amd?

· Reich v. Collins: Ct. seems to say that state must provide remedy for overpayment of taxes.  And Alden used this case and did not overturn it.

· Some want to read Wright for old proposition that if state takes your prop they owe you; Others want to say it means that state has to give you remedy if it promised one and not deviate from that—doesn’t req that remedy be $.    

· Remember Marbury:  Where there’s a right, there must be a remedy.

· Don’t overread Reich.  Seminole Tribe limited it to cases where state consents to suit.  Alden narrowed it even further by saying it was constitutionally implied.
VI. Judicial Federalism: Limitations on DCt JD or Its Exercise (Abstention)

· As seen in 11th Amd context, the struggle to constrain states w/ fed regulation/intervention has not been linear progress.  Most JUDICIAL opposition comes in the form of judicially created abstention doctrines.
· Other restraints are by statute.  These stats restrict the courts’ equitable/injunctive power.  Cts will give these broader or narrower readings based on (1) Rights at issue, (2) Class of parties affected, and sometimes (3) the real politics of the era.

· Abstention is not a concept.  It’s a TREND, and probably the most important one we’ll see in the next 5-10 years.  What will be interesting is who uses it and for what end.

· First looking at CONGRESSIONAL limits on Equitable Powers (Acts), then Judicial Limits (the Abstention Doctrine).

CONGRESSIONAL Limits on District Courts’ Equitable Powers

The Anti-Injunction Act

The Anti-Injunction Act:  “A Court of the US may not grant an injunct to stay proceedings in a State court except: (1) As expressly authorized by Act of Congress, or (2) Where necessary in aid of its JD, or (3) To protect or effectuate its judgments.”  28 USC § 2283.
· Does NOT say fed courts are barred from enjoining parties from initiating proceedings

· Does NOT address non-adjudicatory proceedings (ratemaking, agency action, etc.)

· Express authorization by Cong does not necessarily have to appear on the face of the relevant statute (see Mitchum, which reads into nature of §1983)

· Additional WELL-ESTABLISHED EXCEPTIONS (judicially created):

· If federal agency seeks injunction in fed ct against state actors, usually okay

· Cts usually say AIA applies to requests by parties, but not to strangers to state ct action.  Parties can’t go to feds if state action goes badly; others can.

Notes
· AIA really only adds a thumb on the scale because getting an injunction is already very hard anyway (likelihood of success on the merits + irrevocable, uncompensatable harm).  

· So even if you meet reqs for an injunction, you also have to satisfy 1 req of AIA.

· Common justification for AIA: Need to avoid friction b/w state and fed courts.  Unclear what we mean by “friction,” though.  If it’s about conflicting JD, seems the AIA specifically exempts that, but if it’s about dignity, then the thumb on the scale helps.

· Summarizing The Cases: Atlantic Coast Line shows narrow reading of (2) & (3), and is really the rule.  Parsons is in line with that, and also complicates matters w/ full faith & credit.  Mitchum is totally different—seems to go out of its way to grant injunction—but is atypical.  The real law (& trend) is shown in Atlantic Coast Line.
Atlantic Coast Line RR v. Brotherhood of Locomotive Engineers (US 1970)(1148)

· This is the most representative case w/r/t ongoing violations & equitable relief.

F: Boycott leads to picketing.  Employer goes to fed ct for injunction.  Fed Ct refuses.  State court grants injunction.  Union goes to feds to enjoin the state ct injunction.  

H: This DOES fall within AIA, but does not meet any exceptions.  Considers exceptions 2 and 3.  

· Exception 2: Requires the union to argue that case shouldn’t have gone to state court in the first place b/c that ct lacked JD.  VERY NARROW READING: Does not even allow fed court to intervene where state ct exercised JD that is exclusive to fed ct!

· Theory: You don’t need fed injunction to protect exclusive JD because res judicata doesn’t apply when state court lacked JD, so fed court still gets to hear it eventually and reach their own judgment.  Big waste of time/money, but doesn’t undermine the JD of the fed courts.

· See Hagan: Saying that what really implicates Exception 2 is when fed ct attaches property in in rem proceeding and then state doesn’t, but it really matters who has the property, so the fed court has to enjoin state proceeding to protect its JD.  In short, Except 2 is mostly used in in rem proceedings.
· Exception 3: Reads this exception very narrowly too.  Fed ct didn’t issue ruling on effect of state law on the right to picket, so the state court isn’t interfering with fed ct judgment

Parsons Steel v. First Alabama Bank (US 1986)(1166)

· Exception 3
F: Ps sued bank in fed and state ct.  Fed action came to judgment first and bank won.  Bank asserted res judicata in state but lost; State entered judgment of $4M.  Bank returned to fed DCt and got an injunction against state court proceeding.    

H: OVERTURNED!  (UNANIMOUS!)  Seems to fall squarely within Exception 3, but Ct introduced full faith & credit.  § 2283 is not an exception to Full Faith & Credit.  Exception 3 only applies before state ct rules on res judicata.  Once state has ruled, fed ct must turn to state law to judge preclusive effect of state ruling.

· Curious b/c Full Faith & Credit is really about states respecting other states.

· Parsons DOES NOT require exhaustion; Exception to general preference of fed cts.  

· Perverse?  This just insures that D will run to fed court early on to get an injunction, which has the effect of keeping decisionmaking out of states, which is where we should want the decisions if we’re avoiding friction & respecting states.

Mitchum v. Foster (US 1972)(1153)

· Exception 1: Authorized by statute; Exceptional case though.  The real law w/r/t ongoing violations and equitable relief is in Atlantic Coastline.

F: State prosecuted XXX bookstore owner.  D asked fed ct for injunction on 1st Amd grounds.  DCt did so, holding that §1983—basis of D’s const claim—had express provision for this relief.

H: AFFIRMED.  ENJOINED.  Language of §1983 can be given its full scope only by enjoining state court proceeding.  

· Reads into §1983 rather than requiring explicit authorization to enjoin in cases like this.

· But see Ovendo, holding that in most cases the Ct wants explicit statutory authorization.

The Tax Injunction Act (1937)

· HERSH: This will be a big deal in years to come.  Created to eliminate disparity b/w those who can challenge tax in fed ct based on diversity & those who are stuck in state ct
· TIA precludes P from going to fed ct to challenge tax or tax collection when he can get efficient, speedy remedy in state ct.  This basically means any remedy.

· In practice, when you live in CT and work in NY and pay out-of-state income tax (commuter tax), and you want to challenge it as unconst, §1983 is your cause of action.

· But then you bump into Tax Injunction Act.  If you win and get relief, can the fed court enjoin the operation of the statute?  Fed Courts have taken consistent line that they are not gonna get involved in this area, and have even said they won’t issue declaratory judgments on state taxes.  State remedies are enough.

· NEW CASE: Hibbs held that TIA does not bar relief where Ps are seeking to enjoin a state tax credit that arguably violates Establishment Clause.  MAJORITY: If Ps succeed in claim that tax credit violates Estab Clause, state will collect MORE $, so Ps are NOT stripping $ from state.  

· Shows Ct’s view that purpose of TIA is to make sure states get their $.

· Hibbs also nicely reconciles equitable power pursuant to Estab Clause w/ earlier doctrine we saw on standing and the Estab Clause.  Special standing rules apply when challenge is based on violation of the Estab Clause; same is true with TIA.

· Just how far Hibbs will go is unclear.

JUDICIAL Limits on District Courts’ Equitable Powers: THE ABSTENTION DOCTRINE

· Very strange to see fed courts decline to exercise power they have, but that’s what this is.  Compare Marbury, where Marshall suggests that fed cts MUST exercise their power.

FEDERAL QUESTION ABSTENTION (Pullman Abstention)

RR Comm’n of Texas v. Pullman (US 1941)(1186)

F: Local trains carry 1 sleeping car & have no conductor (white), only a porter (black).  TX RR Comm passed reg saying conductor had to be on every train; Pullman sought injunction in fed ct.

H: USSC tells DCt to retain the case pending the outcome of state proceedings, allowing state to decide issue first, so that fed court can hopefully avoid constitutional issue.

· A Pullman claim: Title & concept come from this case.  You must have:

1. A federal const claim pursuant to §1331 (FQJD) with a supplemental state law claim, and

2. State law question must be SO UNSETTLED that fed court cannot possibly be expected to interpret it.

· Stands Michigan v. Long (where USSC assumed it had JD) on its head!

· Logic is to have state ct determine state law b/c of expertise, but it comes at significant cost to federal rightsholder.  [Could split claims and just take fed claim to fed court, but risks collateral estoppel.]

· Pullman Abstention has made resurgence in recent years!  Used to seem too hard to administer, but it’s back with a vengeance.

· In those cases, the court will cite criteria 1 and 2, but in practice it’s happening a lot in cases where a particular interpretation of state law won’t obviate the need for constitutional determination—which was the whole reason for Pullman abstention to begin with!  Instead, the state verdict will merely change the context in which the federal right is interpreted.

· Note that a Pullman abstention is NOT a dismissal.  DCt retains the case.

ADMINISTRATIVE ABSTENTION (Burford Abstention)
Burford v. Sun Oil (US 1943)(1204)

F: Action to enjoin execution of an order of RR Comm’n granting lease to drill new wells.  Order was attacked on fed const and state grounds, and JD rested on BOTH FQJD and DIVERSITY.

H: ABSTAIN.  There is a state procedure to challenge state regulations and federal court must let that procedure play out through TX state courts.  Ultimate review of fed questions is fully preserved in fed court, but must wait.  

· Ct basically concedes that there’s no uncertainty in state law!  Motivation seems different here than in Pullman.

· Purpose is to avoid friction with ongoing state administrative decisionmaking; that’s a policy matter, but once it’s done maybe there will be const/fed question.

· Has produced VERY little progeny.

· See also NOPSI, McNeese, holding that Ct will not abstain where there is administrative matter at stake but there is no need for uniformity like there was in well drilling in TX.  Makes Burford sound much more like a “uniformity” case, placing premium on the uniformity/coherence of state admin regulation rather that administration alone.

DISS (Frankfurter): There is NO uncertainty in the state law like there was in Pullman!  Fed court is competent to judge this case b/c state law is settled and clear.

DIVERSITY ABSTENTION (Thibodaux Abstention)

· Case law suggests that, unlike in FQ arena, fed courts sitting in diversity CANNOT just avoid judging federal const’l rights just because the state law is muddled.

Louisiana Power & Light v. City of Thibodaux (US 1959)(1208)

F: Property case; trad’l area of state sovereignty.  City moved to take LA Power’s land by eminent domain.  Company removed to fed ct on diversity.  

H: ABSTAIN.  Let state court proceedings play out.  Emphasizes “special and peculiar” nature of eminent domain proceedings, and intimate connection to local law.  Lots of talk suggesting this is just a trad’l area of state sovereignty.

· UNCLEAR what friction this doctrine avoids!  Probably special aspects of state prerogative, like property?  

· But see Mashuda, ALSO an EMIN DOMAIN case, but where state law was settled.  Ct DECLINED TO ABSTAIN!  Leaves the doctrine very unclear.  Seems not to be about clarity of state law, nor about special nature of property as a local concern.  Hard to say what it’s about.  

· Stewart was in maj on both and said the issue was settled state law in Mashuda versus unsettled law in Thibodaux.

· Has produced VERY little progeny.

DISS (Brennan): To order these parties into state court passes beyond disrespect for Diversity JD to plain disregard of Ct’s imperative duty.  Abstention is a NARROW exception to Ct’s duty to hear cases, and is only justified when (1) necessary to avoid premature ruling on const’l question or (2) necessary to avoid hazard of unsettling some delicate balance in area of fed-state relations.  Neither is the case here; mere difficulty in construing state statute is NOT a justification for running from the case.  

· Brennan’s concession of point 2 is problematic for his argument, since it’s a big reason for Majority’s holding.  

EQUITABLE RESTRAINT

Younger v. Harris (US 1971)(1213)

F: Harris was indicted under CA crim law; Brings const’l challenge to statute in state ct but is rejected.  Then goes to DCt for injunction against state crim proceedings.

H: Basic rule is that a state criminal proceeding should not be interfered with absent extraordinary circumstances, and none are present here.  
· Mostly overrules Dombrowsky, where Ct had previously said that it CAN enjoin an ongoing state crim proceeding!  In other words, SCt is DISAVOWING POWER.

· Dombrovsky may have some life where the proceeding has chilling 1st Amd effect

· Younger has been extended to quasi-criminal, quasi-judicial circs (e.g., custody hearings).  Also extended to non-crim cases where state has strong regulatory interest.

· LOFTY, FLOWERY language about “Our Federalism,” and view that cts of equity should not interfere in ongoing crim proceedings in states where party has an adequate remedy available.  Stresses efficiency and comity (proper respect for state functions).

· Younger is more a vision of federal courts than a real doctrine.  

· Can still challenge threat of commencement of crim proceedings; just not once they start

· Can also still probably get an injunction whenever a statute is facially patently invalid.

· See also Penzoil, extending Younger to disputes b/w private parties when there’s strong state interest.

Rizzo v. Goode (US 1976)(1257)

F: §1983 action charging mayor of Philly w/ responsibility for many discrim and arbitrary police practices.  Testing whether or not you can bring §1983 action in fed court under EqProt Clause.

H: NO INJUNCTION.  Ct. won’t use injunctive power to restructure state/municipal executive affairs, even where the state really IS violating EqProt!  

· Ct said there was no basis for relief against named Ds (officials) b/c there was no showing they had themselves invaded or authorized any invasion of Ps’ const’l rights!  

· Seems contrary to spirit of Ex Parte Young, but what else is new.

· Added that “principles of federalism” would independently bar relief where injunct is sought against those in charge of an exec branch of agency of state or local govts.

· MAJOR LIMITATION ON FEDERAL POWER (self-imposed); Put an END to structural reform litigation in the 1970’s!
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