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History & Theory 

What is international law?

· Traditional definition: rules regulating interaction between states. 

· In the traditional definition it is completely state-centric, states are the only subjects of IL and the only subjects that have rights or duties. Dealt with individual aliens but dealt with them as belonging to states (and encompassed within the rights of the state) and dealt with states’ rights over their citizens.

· Since WW2, this definition is inadequate. Organizations like UN, multinational corporations, as well as individuals (through human rights treaties) are now subjects of intl law and have rights and duties.

Early History of IL

· Jus gentium developed in Roman period for dealing with outlying provinces (with their own law) as opposed to just Roman law which applied in Rome and Italy. These were common principles of law that dealt with interactions between peoples from different provinces, each province also governed by its own specific laws.

· End of Holy Roman Empire led to more separated regional polities.

· Inauguration of modern nation-state system at the Treaty of Westphalia in 1648, often thought of as the beginning of true international law.

Natural Law
· Law of nations was a subset of natural law. [or was it synonymous?]  
· Look for authority of law as connected to God.  Natural law deduced by principles of natural reasoning (deductive logic), with divine origin.  

· Grotius is an example of one of the writers with immense influence.  

· However, he was a rationalist and derived principles of law of nature from reason, although this was still connected to religion, since the reason was divinely given.  

· These writers looked to practice of states.  
· Natural law has some main principles

· Restitution must be made for harm done by one party to another

· Promises given must be kept (pacta sunt servanda)

· Freedom of the seas

Positivism 

· More focus on the will of nations led to natural law occupying a lower plane on IL.  

· Positivism is law as conventional practice.  There isn’t necessarily a connection between law and morality (it might be moral, and ought to be, but doesn’t have to be).  Emphasizes the obligatory nature of legal norms and the fixed character of the formal sources.  
· But this also led to dilemma of how to reconcile state sovereignty with the binding nature of IL ( emergence of new theories.  

· John Austen defined positivism: 
· Authority of the law derives from the sovereign, and acting in opposition to the sovereign puts you outside the law.

· Law requires a sovereign who issues commands and those commands are backed up with sanctions.

· Leads to new methodology of IL: empirist going through treaties saying, this is what states consented to.

· Issue: If everyone is sovereign, how to account for differences in power b/w countries?

· Question remains: what possibility then for international law? What governs interaction between sovereign states?

· The concept of “voluntarism” developed in IL: no state can be bound by the rule unless they have consented to the rule that binds them. Int’l legal rules emanate from free will of states as expressed in conventions or by usages accepted as law.

· Positivist voluntarism holds that each state is at the same time the creator and addressee of international law, that without voluntarism there is no binding law. For the norm to apply to a state the state must consent; there is no international democracy.  There can be IL, but it must be rooted in the consent of states. 
· Today, virtually everyone is a positivist.  
Modern History of IL 

League of Nations and Evolution of IL

· Most important aspect of era of positivism an supremacy of national state was freedom of state to choose between war and peace

· LoN tried to substitute international authority for national use of force, but failed

· At this time, international organizations came about, ending idea that IL is b/w states

· Rise of important theme during inter-war period: impact of ideological and other structural divergences between states on universality of law of nations was to become matter of major importance in developing IL after WWII.  

WWII: Four Major Developments
· Rise of international organizations ( IL no longer between states and has greater effect on social, economic aspects of our lives

· Growing importance of states representing non-Western civilizations as members of family of nations ( raises issue of compatibility of different cultural values with system built by Western nations

· Growing gap b/w economically developed and less developed countries ( created demand for new economic order, which hasn’t been very successful

· Sadly, addition of new field of international cooperation and organization has not fulfilled its promise

Cold War and Beyond 
· Ideological conflict of world war hampered growth of IL but with end of CW, there is a transformed order with new opportunities

· Gulf war inaugurates new phase, revitalizing SC and its expansion in role of human rights and humanitarian intervention (but north/south, cultural differences exacerbate…)

9/11
· Poses challenge to IL with US obsessed with terrorism and WMD and is superpower so has no one to balance it

· After 9/11, for political or structural reasons, implications became clearer as US began to move away from IL – didn’t join Kyoto, subvert ICC, assert doctrines indicating very limited commitment to IL

· Ideological controversies b/w US/Europe and rest of world on many values (torture, HR)

· But not undermining IL in all ways (e.g., WTO is going strong)

Changes in IL from Early to Modern Period
· From system based on natural law to positivism and voluntarism

· From customary practice as predominant form of IL (and to some extent bilateral treaties) to multilateral treaties today (self-consciously lawmaking)

· From high degree of cultural unity to one with growing diversity

· From ideological conflict in a narrow range to post-911 diversity extending in more complex ways

· From system of co-existence and mutual restraint to one of solving great common problems (global warming, WMD)

· From decentralized system of a small number of states to more organized system of global institutions

· From states having freedom to use of force to basic principle of non-use of force

· From state-centered system to one where the actors are of a much wider variety

Is IL Really Law? Conceptual Difficulties
Sovereignty Puzzle.  Hobbesian challenge of conflict b/ sovereignty and the existence of IL.  

· How to reconcile issue that state is sovereign with restrictions imposed by IL?

· Response: States can consent.  

· Counter-response: They can withdraw consent.  

· States self-limit and self-bind.  

· Today, absolute sovereignty has been replaced by popular sovereignty (people of the nations) who can’t be bound by IL.  The argument is IL is irrelevant because domestic law controls.  This is not a widely-held view but it is a theme and an important problem to think about. It is always present in these cases in some extent.

Positivism Puzzle.  Modern positivist challenge that law is command of a sovereign, properly backed by threat of a sanction (Austinian tradition), so attacks the idea that IL is law. 

· Hart and Kelson: It’s the fact that officials recognize IL that makes it law. Conceptions of how law is made and who has authority to make it, and when it comes about that way, it’s law.  Rule of recognition. 

· Hart: IL is not morality.  It’s similar to ML in that it functions with precedent, doesn’t appeal to morality but appeals to rules, rules are arbitrary not morality based, morality cannot be changed by legislature. He finds debate about whether IL is morality as arid: makes broad assertions but doesn’t inform us.  

· Response to this challenge: 

· IL may be defective in some respects, but it has many features that are law-like (principles, precedents, texts, agreements) and does not claim to be based on moral reasoning.

· IL isn’t enforced through appeals to conscience but by appeals to rules.
· Doesn’t have quality of moral rule in that many of its rules are arbitrary rules like domestic rules (e.g., which side of the road to drive on; coordinates behavior in a way that is mutually beneficial).
Enforcement Puzzle.  IL is not law because it lacks the essential ingredients of a legal system. 
· No executive to enforce law, no real legislature (even though it has GA SC, principles of CIL, and treaties), no binding judiciary (despite ICJ and tribunals).  

· Realist theories (e.g., Morgenthau): In the absence of an enforcement agency, it isn’t law.  IL is really just about power relations.  IL is irrelevant, since there is no incentive to comply, and states act solely based on their interests.

· One response is that those who violate IL do so at their peril (think: WMD’s) because that’s actually undercutting their own national interest.  IL can help countries make better choices.  

· Analogy between ML and IL leads to conclusion that there’s no reliable enforcement: 

· There are some types of executive authority, int’l courts, int’l legislatures, process of CIL making.  But they are distinctive.  

· GA only makes recommendations, so it’s more a debating society than a legislature.  

· SC has powers limited to int’l security. So, one core defect is that there’s no executive authority with collective forces at its disposal.  

· Int’l courts have no compulsory jurisdiction in the absence of agreements by parties.  There’s also no judicial hierarchy.  (ICJ, WTO, NAFTA, Sea Tribunal, ICC, ad hoc int’l tribunals, and int’l arbitration). 

· BUT “Most states comply with most of international law most of the time.”  (Henkin)

· So, this poses the question to realists, why is there so much compliance and concern with IL?  

· There’s no easy answer – many look to analogy between ML and IL. 

· But that’s a flawed perspective; instead, recognize that IL is a different form of law.  It’s more political.  IL plays a role in influencing state behavior through various mechanisms, but doesn’t claim to do that the same way ML does.  

· Besides, other forms of public law (e.g., constitutional law and administrative law) have similar limitations but still exist. 

· Just because there are gaps in the exec, leg, judi, doesn’t mean that the law doesn’t exist.  Ask instead, Is IL reflected in the policies of nations and their relations?  
Henkin On Why States Observe IL

· Just because IL depends on extralegal sanctions to deter violators doesn’t mean it isn’t law.  Effective legal system isn’t one that punishes most violators but that deters most.  It’s true that when they really need to, nations might violate it, but maybe IL helps alter the perception of when they really need to.

Sources of IL: Overview

· 3 principal sources of IL and one subsidiary source) in RSt 3rd (of US foreign relations law) § 102: treaties; customary law; general principles.   
RS 3d § 102 

1) rule of international law is one that has been accepted as such by the int’l community of states

a) in the form of customary law

b) by international agreement or

c) by derivation from general principles common to the major legal systems of the world.

2) customary international law results from general and consistent practice of states followed by them from a sense of legal obligation.

3) international agreements create law for the parties thereto and may lead to the creation of customary international law when such agreements are intended for adherence by states generally and are in fact widely accepted.

4) general principles common to the major legal systems, even if not incorporated or reflected in customary law or international agreement, may be invoked as supplementary rules of international law where appropriate.

Statute of Int’l Court of Justice

Art. 38(1) The court in deciding international disputes shall apply: a) international conventions, whether general or particular, establishing rules expressly recognized by the contesting states, b) international custom, as evidence of a general practice accepted as law, c) general principles of law recognized by civilized nations, d) judicial decisions and teachings of most highly qualified publicists of the various nations, as subsidiary means for determination of rules of law.
Sources of IL: Custom
General

· Historically controversial, and continues to be so today.  Difficult to discover what is CIL. 

· CIL rules are more interstitial, background default rules invoked when no treaty exists to resolve dispute.
· Although today treaties dominate IL, historically it was CIL; treaties were insufficient because they didn’t (and don’t) bind everyone. 

· CIL also allows states to be bound by CIL principles despite reservations to treaties.

· Definitions of CIL in ICJ statute and RS: traditional CIL.

· Consistent state practice in accordance with rule ( objective component
· extent, consistency, and frequency of practice

· relation of states concerned (specially affected)

· duration of process

· Opinio Juris (OJ): Sense of legal obligation or practice accepted as law (  subjective element
· What evidence?
· Purpose: ensure that the practice is for a legal reason and not comity, or convenience.  
· This creates a problem: If you want to change the law, you have to violate it!  Solution: Violation of CIL is construed as an offer of a new law to other states.  
· CIL has transformed

· Previously state practice used to be dominant feature of CIL (which was problematic b/c wasn’t always clear why states were practicing).  Now it’s OJ, partly for technical reasons (diplomat doesn’t get on ship and practice) so there are often express agreements on what CIL is.

· So why require practice if we have OJ?  After all, treaties don’t require practice.

· Core IL problem: To what extent do treaties lead to CIL, and what is the effect of GA declarations.?
· Jus cogens: higher status rules recognized by Vienna Convention that can’t be undermined by state practice or violated by treaties.  E.g., genocide, slavery.  Note: in reality, jus cogens rules often violated.

State Consent in IL

· State cannot be bound without consent, but it’s tacit (determined by acquiescence and protest).  State can be bound even without knowing the rule.

· Normative reason: state sovereignty.  

· Pragmatic: states obey when they consent.

· Problems: Assumes states are paying attention to each other.  Becomes more complex as the system continues to grow.  How does a state properly protest a rule; is an act of disobedience adequate, or is a diplomatic memo required?  See Paquete Habana.
· Why require protest rather than active consent? 

· May make CIL more realistic.  States that can’t uphold legal claims through their own authority and influence will lose, which makes IL conform to distribution of powers among states and encourage greater compliance. 

· Consent versus consensus 

· Should we use the opinion of a majority of states, or require every state to consent before it’s bound?  

· Strict consent makes it rigid – we are slowly moving away from this.

· Consensus can be sufficient to create community pressure to comply, but overrides individual sovereignty.

· This empowers the majority; weaker states can pull power away from larger states in this way.  Seems more appealing but diminishes incentives for powerful states to comply with CIL.  ?????

· Do we want to make IL more normatively correct (justice concerns), or do we allow a system that states will actually apply?  
· Typically CIL follows consensus idea. Persistent objector doctrine shows you don’t need everyone’s consent to have CIL.  

Paquete Habana (US 1900) (p. 62)

· Facts: US was fighting war against Spain to liberate Cuba.  US captured fishing vessels and their cargoes.  Cuban fishing vessels were not enemy vessels, but since Cuban property wasn’t distinguished from Spanish, it was enemy property.  Under the general rules of war, it was subject to seizure and condemnation as prize of war.  

· Issue: Was there an IL right on behalf of the US to seize these vessels as enemy property, or did they have immunity recognized in IL?

· Holding: Fishing vessels immune: “By the general consent of the civilized nations of the world it is an established rule of IL…that coast fishing vessels…are exempt from capture as prize of war.”
· “IL is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction [. . .].  [w]here there is no treaty and no controlling executive or legislative act or judicial decision, resort must be had to the customs and usages of civilized nations, and, as evidence of these, to the works of jurists and commentators who by years of labor, research, and experience have made themselves peculiarly well acquainted with the subjects of which they treat.” 
· Based on “writers” of many nations, fisherman involved in peaceful coastal fishing should be left unharmed.

· Importance of the Case: Recognizes that IL is part of our domestic law.  (But also, executive and Congress have the power to override it.)  Role of domestic courts in creating IL.
· Example of judicial activism: court was trying to move IL forward.  It was offering the US version of opinio juris to France and England, which makes it ironic that this is example of methodology.  

· Methodology for determining whether CIL rule exists.  
· Historical attitudes of states.

· Breadth of different state practice.  

· Treaties, edicts of crown, military orders, letters.  Tradition to look very widely. 
· Raises Q’s of democratic legitimacy: why should what military commander does be viewed as authoritative of State?  
· Issue of bilateral treaties as practice: 

· If there are various bilateral treaties, it’s reflection of emerging general view that that’s what the law ought to be.  

· Or maybe the preexisting rule is unclear, and states want to affirm and clarify it.  

· Identifies only a handful of different states’ practices.  

· Court claims wide variety, but really just a handful of states.

· Voluntarism concerns.  

· Consent to practice is not a clear-cut issue – it’s tacit consent at best.  

· A practice doesn’t have to be consented to by all states to become CIL; a consensus will do.  

· Notion of acquiescence and protest.  

· RULE: In the period when the rule was in formation, did the state say anything re its reluctance or opposition to new-forming rule?  If not, they are held to have acquiesced in the rule, which will be assimilated to notion of tacit consent.  

· Notion of specially affected states.  

· Court doesn’t discuss opinio juris!  

· Look at publicists’ writings as evidence of OJ.  When states cited publicists, they were expressing their OJ.

· Derives OJ from state practice. This has changed over time; in later cases, courts will look for other evidence of OJ first, then view practice in context of prior understanding of OJ.

· How to deal with conflicting practice.  

· In the Crimean War, British and French against the Russians.  All countries adhered to practice of fishing vessel immunity except the British, who took the vessels in large numbers.  

· If you want to undermine rule, point to conflicting practice. 
· If you want to strengthen it, distinguish your case as exception.
The Case of the S.S. Lotus (France v. Turkey) (PCIJ 1927)
· Facts: French steamer Lotus collides with Turkish steamer – T steamer sinks and 8 T nationals die.  In Istanbul, T authorities institute proceedings against F, overrule F’s objection that there is no JD, and sentences the on-watch Lieutenant.  F disputes JD.  

· Issue: Does Turkey have jurisdiction to prosecute case?

· F argues that T must point to something that entitles them to exercise JD.

· T says they have JD when it’s not in conflict with existing principles of IL.  

· Holding:  If there’s no rule that a state can’t do it, then the state can do it.  (Baseline permissive rule, versus prohibitory rule.)  Court says there is concurrent JD, since both states have strong interest.  

· Rationale:
· F’s argument is based on a practice of inaction, but how can you infer OJ or practice from a lack of action?  

· Court examines writing of legal authorities, customary practices, and analogizes land territory rules to shipboard situations.  

· There is a lack of preceding cases of the same type (2 ships w/different flags) but there is no lack of cases in which a State has claimed right to prosecute for offence committed on board a foreign ship which was punishable under its own legislation.
· Restrictions on states cannot be presumed.  Concerns about sovereignty and voluntarism.  In order to restrict a state’s action, there must be a positive law emanating from state consent.  This is a strong idea of state consent, not consensus.  

· Arguments in favor of permissive rule: Completes the legal system – another  approach would leave too many gaps, and how would a tribunal decide cases in the gaps?  Arguments against permissive rule: Denies genuine community of states implied by consensus model. Strong shift from consensus to consent model.
· Effects Doctrine: exercise extraterritorial JD where there's an impact on state w/in its territory by action taken by someone outside state.  
Nuclear Weapons Advisory Opinion (ICJ 1996) (p. 97)

· Issue: The UN GA sought an advisory opinion from ICJ in response to this question: Is the threat or use of nuclear weapons in any circumstances permitted under IL?  Is there a rule of CIL, or in the alternative, is it prohibited by humanitarian law?  

· Anti-nukes argue that b/c some treaties exist against use of nukes in certain areas, this points to emerging rule of complete prohibition.  Also, nukes hadn’t been used since 1945, which is expression of OJ.  

· Pro-nukes argue that the fact that certain treaties specifically allow some states to have nukes implies that they can also legally use them in certain circumstances.  Non-use only means that circumstances haven’t required it.  

· Holding: Where the existence of state is threatened, ICJ says it cannot conclude whether use in self-defense would be lawful or unlawful.
· Rationale: Although some treaties deal with controlling nuke use, and this could be evidence of increasing concern and foreshadowing of coming prohibition of the weapons, this isn’t the prohibition itself.  

· Court holds that abstention isn’t sufficient to find a prohibitory rule, not evidence of OJ. 

· Court holds that looking to UN GA resolution is not appropriate b/c of continual objections of states most affected and a lot of no-votes on the resolution. UN resolution doesn’t act as law, merely an attempt to extend influence over CIL.
· Golove: Suggests the court is dodging here; real issue is practicality.  How could you realistically get the states to disarm and who would do it first?  

· Notes: This is odd as a non-liquet; it’s unclear why the court couldn’t reconcile humanitarian law with self-defense.  

· Why request the opinion?  Perhaps because the non-proliferation treaty was coming up for renegotiation soon after the opinio – this might have offered the non-nuke states greater leverage against the armed states. 
International Agreement Process as Evidence of OJ 
· Shift in contemporary era to codify CIL in treaties.

· CIL process is cumbersome.

· Codification allows for ironing out ambiguities.

· Treaty-making process more deliberative and rational, joined by self-conscious act of ratification.  
· Shift from traditional process in CIL of attempting to infer OJ from analysis of state practice to emphasis on OJ over state practice.  Now, states tend towards stating clearly in int’l agreements, even if practice lags behind.  If states enter into treaty where they agree what will be binding on them, we don’t have to look at whether they are consistently following treaty to see if treaty is legally binding – ratification is sufficient to find OJ. 

Asylum Case (Colombia v. Peru) (ICJ 1950)
· Facts: A Peruvian seeks political asylum with Colombian embassy.  C wants to define him as political refugee and move him to C.  Peru says you don’t have the authority to define the nature of his offense.
· Issue: P had never signed Montevideo Conv, which codified the principle C is relying on, so can Peru be held bound by virtue of CIL?  No.  

· Holding: P is exempt from custom b/c it didn’t sign the Montevideo Convention, regardless of constant and uniform practice.  Expressed consent required, not tacit consent.  Written commitment more important evidence than practice.  

· Regional CIL:
· The formation of regional, special, local customs is stricter than at the general CIL. 

· Notion of loose idea of acquiescence and protest doesn’t apply to same extent at local level. 

· Need for consent is even greater, as is consistent and uniform usage. 

· Here, there is not widespread or consistent practice.  Unclear whether states think it is OJ.

· Persistent objector rule: 
· Even if it were CIL, P is exempt as persistent objector. 

· A rule can become CIL with practice + OJ, despite protests (no need for universal consent).  

· But if, when a rule is in formation, a state consistently expresses its dissent from rule and its unwillingness to be bound, this may have some effects:

· If it’s a specially affected state, might block emergence of law altogether or state might be exempt.  

· This has been recognized in theory but not very much in practice. 
· Does not apply to all accepted norms of IL; excluded from jus cogens principles.  

· E.g., South Africa and apartheid.  Had established its dissent from int’l custom making apartheid illegal.  Int’l community made clear that it was illegal under jus cogens, and that persistent objector idea didn’t apply. 
· How does state object? Some ambiguity persists. Here, Peru objected by refusing to sign convention, but that’s not solid.  US usually objects by attaching reservations to treaties.

North Sea Continental Shelf Cases (Germany v. Denmark) (Germany v. Netherlands)
(ICJ, 1969)
· Facts: D and N argue that shared continental shelf should be divided by principle of equidistance in Art. 6 of Geneva Conv.  G argues that this is inappropriate b/c G isn’t a party to Conv.  

· N and D maintain Conv is part of CIL, even though not based on slow accretion of practice, actually created new process for coastal division.

· Issue: Can the negotiation of a treaty give rise to CIL?  (Note: analogous for GA declaration.)  (See below.)

· Holding: Court rejects arguments of D and N.  

· Court uses this process to determine:

· 1st, look to rule itself. This is possible but not in all cases. Such provision should be of a fundamentally norm-creating character such as could be regarded as forming the basis of general rule of law. This Article is not of that type; the primary obligation is to effect delimitation by agreement and secondarily the use of equidistance method. Also, parts of the Article are still in controversy. 
· 2nd, look at extent of active agreement. Sometimes a rule can become a general rule of IL through a widespread participation in the conv, if it includes states whose interests are specially affected. This conv is not of that type b/c so many states have not ratified it. This doesn’t mean they necessarily disapprove but it doesn’t show that they approve of it either.
· 3rd, look at length of time convention has been in effect. Only 5 years since conv has been in force. Short period of time not necessarily a bar, but practice should have been extensive and uniform within that time, including by states whose interests are specially affected.

· 4th look at extent of participation.  Few cases, and b/c of certain reasons they can’t be precedent. Even if there were more, 2 conditions would need to be filled: (1) acts must amount to settled practice; (2) must be such as to be evidence of belief that this action is obligatory as IL.
Additional CIL Concerns  
· If we have consistent state practice, we still need to know how to find OJ 

· How is OJ created?  When engaging in new practice, states can’t be operating under OJ because it’s a new practice. Continental Shelf case seems to suggest that once 15 states are engaging in a practice, there is OJ, yet also notes that this is a small number.
· Instant custom problem: when states have clearly indicated a desire to be bound on an issue but their practice consistently doesn’t follow it, is there actually OJ?

· On General Assembly declarations as an attempt to codify CIL: 

· Increases equity – acts as a mechanism for allowing new states access to the CIL-making process, states that were not among the few custom-defining states of the past.
· Criticism: various motivations exist for states in voting for these declarations, lots of politicking. Are states actually saying that they are CIL? Do they plan to act accordingly? The declarations lose weight because states don’t follow them.

· How is CIL replaced or undone? 

· Replacement: traditional notion is very strict – rule exists until replaced by a new rule.  A state violates the rule and looks for other states to violate in the same way to define a new custom as the rule.

· Revoking: when a new rule is not needed but support for the old rule has eroded, states simply stop acting in compliance. Lotus principle: you can say the law doesn’t apply and a new rule doesn’t need to be made.

· See Texaco case.  
Sources of IL: Treaties
General
· Article 38 of ICJ statute gives first place to “international conventions, whether general or particular, establishing rules expressly recognized by the contracting States” in the list of sources for deciding disputes. 
· The idea that a specific treaty supersedes a general custom is a guide, or a general rule, but not definite. Lex specialis derogat generali: the specific prevails over the general.  Thus, a treaty, or a custom, can prevail over the other; the essential question is the intention of the parties.  
· Benefits of treaties over CIL: 

· Moves faster than custom built up through time. 
· Allows governments to take part in “legislative” process.  

· 3 classes of treaties may be distinguished from the standpoint of their relevance as sources of law: 
1. General multilateral treaty open to all states or to a regional group.  Lays down rules which are of norm-creating character such as could be regarded as basis of general rule of law.  See North Sea case.  May be codification treaty, or may be “law-making” treaty, or a combination
.  
2. Treaties that establish a collaborative mechanism for States to regulate or manage a particular area of activity.  Sometimes called “int’l administrative law” or “int’l regimes” because they operate through decisions (rules, orders, recommendations) by their organs.  E.g., UN Convention on the Law of the Sea.  Distinct from “legislative” type treaties that lay down general law
.
3. Bilateral agreements* (and some between 3 or 4 states).  Contractual terms of mutual exchange of rights and obligations, so different from multilateral treaties, which are more “legislative.”
GA Declaration or Negotiation of Treaty Giving Rise to CIL
· Nature of treaties: legislative or contractual?   (from class notes)
· It’s strange to view treaties as legislation; they’re based on a contractual mode of thinking, and only bind the parties to the treaty.  

· Legislation = general rules adopted by a legislature with JD over everyone in the territorial space.  

· But it’s also misleading to imagine that large multilateral treaties are not of a legislative character. 

· Deep conundrum.  

· From the book, p. 109: “While it is true, as Fitzmaurice insists, that treaties have a contractual character binding only the parties, their provisions create legal obligations for the parties and may prevail over general law.  Moreover, many treaties (especially multilateral treaties) lay down broad rules of conduct for states generally and are in that respect more like legislation than contracts.”

· Creativity in codifying treaties

· States refer to treaties in justification of CIL, which gives the treaties more authority.  

· The “creative” elements of treaties thus gets reflected in state practice.  

· Codification issue: treaty a la carte.  (p. 117)
· A non-party will be bound by the principles in a codification treaty, since it’s separately binding.  

· Complexities arise on compromises on important points.  E.g., U.S. decides, after going trough the treaty making process and making compromises, not to ratify the treaty.  But then it considers the compromises to be CIL, which is binding on everyone.  

· Geneva Convention 

· It’s a “progressive development” treaty, not a codification treaty.  But, it still creates binding CIL.  The number of states that ratified it made it binding on everyone.  This is a radical idea!  
· Crystallization idea.  States' aim is to negotiate a law-making treaty, and in the process discover principles that everyone agrees on as existing principles.   Treaty is a starting point in a process involving state practice, which will reflect rules, and become CIL.  Idea here is, convention provokes immediate reaction among states, and in short pd of time, you can say treaty provoked custom.  

· Continental Shelf court rejects this argument.  

· But the dissent said OJ requirement is artificial.  How could there be OJ for the first state engaging in a new practice?

Treaties of Codification and Progressive Development
· Multilateral law-making treaties can be created by codification or progressive development.  

· This is the “int’l equivalent of a legislative process.” (p. 111)

· Codification: “the more precise formulation and systematization of rules of IL in fields where there already has been extensive state practice, precedent and doctrine.”  (ILC definition)
· Note: This is a political, not scientific, process.

· “Progressive
 development” (aka “law-making”): new law that was pretty much just gap-filling in codification treaties.  Largely technical.  Note: Golove says it’s not just technical!  See categories covered below.  
· Drafted as treaties, then examined in conferences that included almost all states.  

· Note: This is legislative in nature.  

· Lots of multilateral treaties fall under this category.  

· “regulation of activities covered through int’l bodies or procedures” (p 115).

· examples of subjects covered: outer space, dispute settlement, arms control, environmental protection, narcotics, status of women, refugees, HR, etc.  

· Widely accepted as declaring CIL, so they get legal effect before their formal entry into force, and are applied by states not parties to the treaty.  
Entangled Treaty and Custom (see also above)
· Treaty rules may be accepted as customary law and therefore be binding on states not parties to the treaty. ICJ says this would happen when one of these conditions is present:

· Where treaty rule is declaratory of pre-existing custom

· Where treaty rule is found to have crystallized the customary law in process of formation

· Where treaty rule is found to have generated new customary law subsequent to its adoption

· See North Sea case.  
Sources of IL: General Principles
General
· Core idea: You can look at major ML systems and see some common legal principals that everyone endorses.  Note: haven’t really been drawn on by courts or political organs.  

· 5 categories of general principles invoked in IL discourse and cases:
1. principles of municipal law “recognized by civilized nations”
· Particularly used for core GP function as procedural in nature or serving gap-filling function 

· Also must be appropriate in international context

· And must be represented in multiple systems

2. general principles of law “derived from the specific nature of the int’l community”
· e.g., pacta sunt servanda, non--intervention

3. principles “intrinsic to the idea of law and basic to all legal systems”
4. principles “valid through all kinds of societies in relationships of hierarchy and co-ordination”
5. principles of justice founded on “the very nature of man as a rational and social being”
· natural justice

· encompass minimal standards of decency and respect (in this respect natural justice has been largely subsumed as a source of GP by HR instruments) 

· deals with equity: fairness, reciprocity etc.

· Advantages

· Not based on state consent

· No requirement of consistent state practice

· Regardless of this they are binding, seen as rising above such requirements

· Critiques:

· Voluntarism concerns

· Overrides basic sovereignty principles

· Not all principles of procedural and substantive law that domestic systems have in common are appropriate for incorporation into int’l legal regime
Jus cogens principles are higher status 
· Binding on all states.  They can’t be altered by treaty.  A state’s obligation to follow can only be modified by another jus cogens principle. 
· VC Art 53: norms “accepted and recognized by the international community of states as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character”. 

· Very few are widely recognized because of conflicting practice. Use of force on another state (regularly violated), slavery, genocide, piracy, torture (out the window now), others proposed but not recognized.
· See also Art 103 of UN charter, referencing “higher norms” holding obligations under the Charter as higher than those of any treaty.

Other Sources/Means/Evidence of IL
· Judicial decisions

· ICJ: Article 38 of ICJ says that subject to article 59 (which says that ICJ isn’t binding) judicial decisions can be subsidiary means for determining rules of law. Still, ICJ decisions are highly regarded (esp. when have the support of most of the judges) and are a great source for int’l lawyers

· Int. Tribunals: With proliferation of international tribunals, government and tribunals frequently refer to such decisions as persuasive evidence of law

· Municipal Courts: less persuasive than ICJ and international bodies, but can be cited (Paquete/Lotus) or when they are the only courts to have adjudicated an issue

· Jurists: Get quite a bit of weight b/c they pretty much systemize/organize IL

· But typically reference is in general terms

Declarations and Resolutions: Soft Law

General Assembly Resolutions
· ICJ statute does not mention GA resolutions as either principal or subsidiary source of IL, and GA does not have legislative power.

· But these may be considered as evidence of int’l custom, or as expressing a general principle of law, and may also serve to set forth principles of future treaty.

· Few abstentions or “no” votes gives more weight.

· But note in Nuclear Weapons opinion, GA declarations were not sufficient for OJ.
Filartiga v. Pena-Irala (2d Cir. 1980)
· Facts: Two Paraguayan nationals bring suit alleging that their relative was tortured to death by D who was Inspector-General of Police. Base jurisdiction on Alien Tort Statute which permits action for tort violating “laws of nations.” Argue that torture violates IL.  

· Rationale: Agrees. Prohibition of torture is CIL based on Univ. Declaration of Human Rights (UNDH) and 1975 UN GA Declaration on protection of all persons from torture.

· Given stature of UNDH, it does not fit within dichotomy of binding or non-binding pronouncement, but is an authoritative statement of int’l community. 

· It creates expectation of adherence, and insofar as it is gradually justified by state practice (note: weird b/c prohibition on torture is not a universal state practice), a declaration may, by custom, become recognized as laying down binding rules. 

· Also cites to other treaties prohibiting torture and reflection of this in domestic law as well. 

· This case is cited for proposition that certain HR principles are CIL and are thus US law.  

· Since this case, courts create a common law cause of action for violating IL, imply private right of action and use Alien Torts Act for JD.

Texaco Overseas Petroleum. v. Libyan Arab Rep. (Int’l Arbitral Award 1977) (p. 148)
· Background: 
· Libya promulgated decrees to nationalize all rights of 2 int’l oil companies.  ICJ appointed arbitrator due to arbitration clause, but Libya refused to participate, claiming it was an act of sovereignty.  Arbitrator considered Libya’s points, but ruled for companies.  
· Resolution 1803 had language about balancing sovereignty with IL (ambiguous).  Charter on the Economic Rights and Duties of States can be perceived as undermining this resolution.  Arbitrator wants to avoid the question of whether there is a rule left.  He wants to say that 1803 has reference to IL, and this issue should be resolved in accordance with IL, that it was the consensus and nothing has happened since then to undermine OJ.
· Holding/Issue: Examines legal force of UN resolutions, and in particular, resolutions on sovereignty over natural resources, including Charter of Econ Rights and Duties of States.  Arbitrator concludes that Resolution 1803 is CIL.  

· Methodology: 

· Since UN resolutions have uncertain legal value, and their legal value differs depending on type of resolution and the conditions attached to its adoption and provisions, that value should be determined by the manner in which those principles were adopted. 
· Looks at how countries voted – how many yay’s and nay’s, and how many abstentions.  Also, what kind of countries voted each way?  Notes when there’s wide geographic representation, and when there’s wide representation from a variety of economic systems.  Notes when Western countries with market economies vote in a bloc, and when developing countries do.  

· Arbitrator finds that some provisions state “the existence of a right on which the generality of States has expressed agreement,” while others introduce new principles.  

· Conclusions: 

· The resolution on permanent sovereignty was passed by majority of states, but reference to IL was an essential factor in garnering the support of key Western countries for this resolution (1803). 
· In contrast, in the Charter of the Economic Rights and Duties of States, the paragraph concerning nationalizations and disregarding the role of IL wasn’t consented to by the "most important" Western countries, and caused a number of developing countries to abstain. 
· So . . . no general consensus among states as to most important provisions of Charter.
· How a rule of CIL ends. Traditional notion is very strict: a rule exists until its replace. When you can’t get new rule or support disappears, what happens. We have Lotus principle that states can do whatever they aren’t forbidden.
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General Considerations & Theory 

· IL is binding on states, but states make and apply IL through their own systems.  How to comply is up to states.

· This idea is under pressure due to globalization.  Look for a mechanism that shows commitment to incorporate IL, ensuring it will be enforced even thru domestic courts.  

· States cannot plead municipal law (ML) as a reason for non-compliance with IL.

Monism and Dualism
· Two conceptual categories of the relationship between int’l law and municipal law.  

· Monism
· There exists only one legal system, and the different regimes relate to each other in a hierarchy; IL is on top, and ML derives its validity from IL.  There can be no constitutional limitations on IL.

· Constitutions should be organized to facilitate incorporation of IL automatically in domestic law.  If there is a conflict b/w ML and IL, IL wins.

· Dualism

· IL and ML are not part of the same legal system, so no hierarchical relationship.  

· Golove: It’s incoherent to speak of two legal systems with no hierarchy b/w them!
· Way to adopt IL as ML is that when a statute is passed that incorporates the treaty, the statute controls.  IL is subject to constitutional limitations.

· Conceptually all countries are dualists in the sense that when asked whether IL is part of domestic system, they look to domestic law to determine this.  Practically, they differ.

· US is somewhere in the middle.  Britain is closer to dualism.  

· US believes in the supremacy of IL, but will not give effect to an IL provision that is inconsistent with Constitution. 

· Court rejects this view in Sosa, and Golove says this view is also radically inconsistent with American constitutional history.

· Paquete Habana: IL is part of our law and will be applied by courts in any case. 

· But it doesn’t say how it became part of our law. Implicit in this is idea of automatic incorporation!

How Does IL come into U.S. Law? 

General Question: Is IL automatically incorporated in ML (default rule) subject to being overridden by the political process, or do we want to evaluate incorporation on case-by-case basis? 
Henkin

When and How IL Became Part of U.S. Law

· One conception is that IL came into US law as part of common law inherited from England.  

· Another conception is that “an entity that becomes a State in the int’l system is ipso facto subject to int’l law.”  

CIL as Federal Common Law (p. 169)
· Constitution addresses place of treaties, but is silent on CIL.  

· SC has not declared that Constitution is supreme over CIL.  

· CIL is binding on all nations, and nobody should be free to violate it because of ML.  

· But, unlikely that SC will put IL on level higher than Constitution.  (US isn’t monist.)

RS 3d: Introductory Note (p. 164)
· In the US, IL and ML are 2 different bodies of law.  

· IL is given effect, but like ML, is subject to Constitution and other laws in the US.

· When US doesn’t give effect to IL b/c of Constitution or other laws, it doesn’t erase the obligation; means the US is in default.  

· From the beginning, IL was considered incorporated into law of US without need for any action (default rule).  Mature CIL was also considered part of US law.

· Article VI: Treaties of US, as well as Constitution and laws of US, are “the supreme Law of the Land.”

· State and federal courts interpreted and applied IL as common law.  

· Interpretation of treaties was subject to review by SC, but SC didn’t think it could review interpretation of CIL.  
· Treaties = federal question JD.  CIL ≠ federal question.
· Erie: CIL in US is kind of federal law, and, like treaties and int’l agreements, is accorded supremacy over state law by Article VI. 

· While these views are considered pretty settled, they have been challenged (see p. 166).
Issue Relating to Paquete Habana and Presidential Power
· “International law is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction…where there is no treaty and no controlling executive or legislative act or judicial decision, resort must be had to the customs and usages of civilized nations, and as evidence of these, to the works of jurists and commentators who by years of labor, research and experience have made themselves peculiarly well acquainted with the subjects of which the treat.”

· Some construe the bit about “no treaty and no controlling exec. or leg. act or judicial decision” as asserting that CIL is not equal to federal law.

· Some also construe this as saying that Prez is bound as a matter of IL, but not ML. So there has been a lot of controversy about what is a "controlling exec act." 
· Golove: The view that the pres can disregard CIL as a matter of domestic law is a total misinterpretation of Paquete Habana.  Prez McKinley had issued proclamation describing what wouldn't be taken as prize -- never mentioned fishing vessels.  DC: no exemption recognized by exec, so ct had no authority.  SC: even independent of an exec act, the ct will recognize it if it's recognized in CIL. 
How Does Domestic System Deal With CIL?
Is CIL something you can assert in court?

· Extreme dualist view.  

· It isn’t law until Congress passes a statute incorporating it into American law.  Congress can do that because it has the power to “define and punish offenses against the law of nations.”  (Article I?)  

· US is moving in this direction.  At the end of the Cold War, revisionists articulated this construction of the US as a strongly dualist country, especially regarding CIL.  (Note: Sosa court rejects this view.)

· Golove: This is inconsistent with American constitutional history.  Implicit idea of automatic incorporation in the Paquete Habana.  

· Automatic incorporation.
· Assume that CIL is automatically incorporated into American law.  

· At what level is it incorporated?  Constitution?  Statutes?  Common law?  State law?  

· CIL is subject to the Constitution.  If CIL is overridden by the Constitution, it isn’t incorporated as ML, but the US is still bound in principle.  

· CIL is subject to statutes.  If 2 statutes are inconsistent, first court will try to reconcile them.  If that impossible, the last expression of the legislative body controls.  Thus, between a statute and a treaty, the last in time wins.  Is CIL like that, too?  See Yousef: RS says that it might be the case that CIL and statutes are equal, but the court says the RS is unreliable, and that in the US, CIL is lower than statutes.  

How Does IL Get Incorporated into American Law?    

· Extreme dualist view.

· There’s no relationship between CIL and ML!  

· CIL is only US law if it’s incorporated by a political branch of the gov’t by enacting a statute.  

· Charming Betsey rule (still pretty dualist).

· General rule requiring incorporation by a political branch, but presumptive rule of interpreting statutes and executive acts not to violate the law of nations.  

· An act of Congress should never be construed to violate CIL if any other construction is possible.  

· Default principle of incorporation.

· Automatic incorporation into domestic legal system.  

· Burden of seeking legislation to override that.  

More on Automatic Incorporation 
· If we have default rule, at what level does it get automatically incorporated at?  

· Common law (lowest level)

· State or federal law (middle level)

· Constitution, either equal to or higher (highest level)

· In reality, CIL is subject to the Constitution.  Not higher than treaties or statutes although might be equal to.  Probably comes in at level of fed common law, so inferior to all statutes.  

· Raises the question, Does the president have authority to override CIL?  

· Revisionist skepticism.  

· Democratic process problem, because you should have legislative approval, rather than just an executive decision.  

· Federalism problem, because IL affects states, too.  There’s no accountability if IL is automatically incorporated.  

· Response to revisionists.
· Confining IL to domestic bodies would take forever.  

· If you give the domestic legislature an easy veto, they won’t have any incentive to think about the problem.  

· The legislature is accountable to constituencies, who aren’t knowledgeable about compromises made at the int’l level of law.  Creates too strong a check.  

· Arguments in favor of automatic incorporation.

· Normative value of IL.  (this is a strong, far-reaching argument) 

· It’s a good system of law, and US is duty bound.  

· Actions of any state affect all. 

· We don’t want these decisions made at the nat’l level.  

· National perspective of states’ self-interest.  

· State’s interest in creating a more stable global community, and in encouraging other states to comply by increasing one’s own legitimacy. 

· Signaling function: If state has system that of automatic incorporation whereby courts will automatically apply IL, state is a more attractive partner, therefore a more powerful partner with bargaining power.    

· Burden of persuasion in legislature; getting something on leg agenda and getting it passed isn't easy.  

· Golove’s argument: Reasons to insulate compliance with IL from too immediate a connection to the legislative processes.  

· The executive is preferable to the legislature in IL decision-making, because president has a more long-term interest, compared to legislature’s short-term interest.  

· The executive is insulated from public opinion in the immediate sense.  Exec engages in int’l discussions and is privy to secrets on why certain compromises reached.  

· Legislature is closer to the people and less responsible for reconciling interests of other countries with those of the US.  Electoral accountability makes them responsive to constituents’ short-term interests.  This is coupled with tendency for citizens to be hostile to foreign interests.  

· Note: We’re only talking about the IL that is judicially enforceable, or justiciable.  Some issues are inappropriate for judicial decisions.  If one were to challenge to the war in Iraq, would do so on the grounds either that (a) no congressional authorization (genuine legal dispute, but ct would call non-justiciable – political question doctrine), or (b) violates IL.  

· Arguments against automatic incorporation. 

· Makes it hard to violate (so, then, how do we change CIL?). 

· New states might not like it (though historically they have b/c it protects their sovereignty). 

· Accountability concerns.  

· Democratic decision-making issue.  Problematic at int’l level when majority overrides minority.  Existence of different sovereign states with widely differing views corresponds to why we don’t have majoritarian system, and why we do have consensus (maybe even consent) based system.  
Judicial Application of IL 
RS 3d § 111: IL and Agreements as Law of US
(1) IL and IA of the US are law of the US and supreme over the law of the states

(2) Cases arising under IL or IA of the US are within the judicial power of US and, subject to con. and stat. limitations and requirements of justiciability, are w/in the JD of fed. courts

(3) US courts are bound to give effect to IL and IA of US, except that a non-self-executing agreement will not be given effect as law in absence of necessary implementation

RS 3d § 112: Determination of IL
(2)  The determination and interpretation of IL present federal questions and their disposition by the US SC is conclusive for other courts in the US.  

Misc Notes from Textbook

· In Sabbatino, the SC said that the issue of our relations with other members of the international community must be treated exclusively as an aspect of federal law

· Zscherning v. Miller, 1968, 174: SC invalidated an Oregon statute denying an inheritance to the heir of an Oregon resident, living in East Germany b/c non-resident aliens could only inherit under certain circumstances. SC said the statute was “an intrusion by the state into the field of foreign affairs which the constitution entrusts to the pres. & the congress.”

· Still, state and local measures affecting IL are often upheld (directing against investment in South Africa, for example)

· There is authority for view that president, when acting within his constitutional authority, notwithstanding that IL or IA are laws of US and it is the president’s duty to “take care that laws are faithfully executed.”

· Garcia-Mir v. Meese, 1986, 176: SC finds that pres may violate IL when acting within his constitutional authority but failed to find con. authority in that case.

· Often the “political question” doctrine is also raised to resist adjudication, though since 1962, no foreign affairs issue has been held to be non-justiciable by SC. When members of congress sought to enjoin pres. from attacking Iraq in 1990 without approval, the district court refused to apply the political question doctrine to avoid adjudication. Other presidential decisions have been held non-justiciable.
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U.S. v. Ramzi Yousef (2nd Circuit, 2003) (provides methodology for finding customary law)
· Facts:  Yousef convicted for ‘93 bombing of WTC as well as for conspiracy to bomb 12 U.S. commercial airliners in SE Asia. 2 test bombings performed (Manila movie theater & Manila-Japan Philippine Airlines Flight). Yousef charged for Manila-Japan bombing.

· Holding: (with regard to extraterritorial jurisdiction and international law)
· Jurisdiction was proper over each count.  
· District Court erred in partially grounding its exercise of jurisdiction over Count 19 (Manila-Japan bombing) on the universality principle, but error was harmless, since
· Jurisdiction was proper under 1) domestic law (18 U.S.C. §32 implementing the Montreal Convention), 2) treaty-based international law (Montreal Convention) and 3) customary international law (protective principle of criminal jurisdiction).
· Reasoning:

· Jurisdiction to Prosecute Ds’ Extraterritorial Conduct Under Federal Law:

· Applicable Law regarding jurisdiction over extraterritorial conduct:  
· Presumption that Congress doesn’t intend a statute to apply to conduct outside the territorial jurisdiction of the U.S.; can be overcome when Congress clearly expresses its intent to do so, and is only limited by the due process clause.
· Congress may choose to legislate with respect to conduct outside the U.S. even if it is in excess of the limits posed by international law.
· Congressional intent for extraterritorial jurisdiction established here.   Jurisdiction proper for all counts under U.S. domestic law. 
· Exercise of U.S. Extraterritorial Jurisdiction and Customary International Law:

· 5 customary bases of criminal jurisdiction over citizens or non-citizens for acts committed outside of the prosecuting state:

· 1.  objective territorial principle = jurisdiction over conduct committed outside a state’s border that has, or is intended to have, a substantial effect within its territory
· 2.  nationality principle = jurisdiction over extraterritorial acts committed by a state’s own citizens
· 3.  protective principle = jurisdiction over acts committed outside the State that harm the State’s interests
· 4.  passive personality principle = jurisdiction over acts that harm a state’s citizens abroad
· 5.  universality principle = jurisdiction over extraterritorial acts by a citizen or non-citizen that are so heinous as to be universally condemned by all civilized nations
· Relationship between domestic and international law in Yousef’s prosecution:

· Customary international law can inform but not constrain US law

· Customary law is part of U.S. law only when there is no treaty and no controlling executive or legislative act or judicial decision (Paquete Habana).  

· Charming Betsey interpretive canon = If more than one interpretation is possible, the one that conforms to customary international law is preferable.  

· Can be determined by looking at the laws and practices of states.  Scholarly writings can provide evidence of customary law, but are not actually law.
· Jurisdiction over Counts 12-18 is consistent with customary law through the objective, protective, and passive personality principles.

· Purpose of attack was to influence US foreign policy (protest their support of Israel) and actions were intended to have effect on and within the US

· 12 airplanes would have been carrying US citizens, flying to US cities 

· Jurisdiction over Count 19 (Manila-Japan bombing) consistent with customary law under protective, not universality, principle (district court in error)

· The universality principle permits jurisdiction over a limited set of crimes that can’t be expanded judicially. Terrorism not included. 

· Arises where crimes 1) are universally condemned by the community of nations and 2) by their nature occur outside of a state or where there is no state capable of or competent to punish.  

· Generally includes piracy, war crimes, and crimes against humanity.  

· No consensus even on definition of terrorism

· Treaties only binding when ratified; even then, subsequent legislation can trump (“last in time” rule)

· Jurisdiction here is consistent with treaty law – Montreal Convention requires that terrorists who commit crimes against aircraft be extradited or prosecuted. 

Sosa v. Alvarez-Machain et al.  (Supreme Court, 2004):

· Facts & Procedure:
· DEA approved using Sosa and other Mexican nationals to kidnap Alvarez-Machain from Mexico to stand trial in U.S. for DEA agent’s torture and murder;

· Alvarez (after his acquittal) sued U.S. for false arrest under Federal Tort Claims Act and for violations of the law of nations under the Alien Tort Statute; 

· District court dismissed FTCA claim but awarded Alvarez’ summary judgment motion and damages on Alien Tort Statute claim;

· Arbitrary detention is only remaining claim of violation of the law of nations; earlier claim of kidnapping was dismissed for lack of individual right of action.

· Alien Tort statute:  a jurisdictional provision giving district courts “original jurisdiction of any civil action for a tort only, committed in violation of the law of nations.”  Principally invoked by non-Americans against non-Americans.

· Holding:

· FTCA:  FTCA’s exception to waiver of sovereign immunity for claims “arising in a foreign country” bars claims based on any injury suffered in a foreign country, regardless of where tortious act or omission occurred.
· ATS:  Alvarez not entitled to recover damages under ATS.  
· ATS is a jurisdictional statute creating no new causes of action, intended originally to provide a cause of action for the few number of international law violations thought at the time to carry personal liability (1 offenses against ambassadors, 2 violation of safe conducts, and 3 piracy).
· Federal courts should exercise restraint in finding causes of action under the ATS, limiting new causes to those as 1) firmly established and accepted, and 2) defined with as much specificity, as the 3 original causes of action.  Alvarez’ claims fail.
· In-Class Notes regarding Sosa:
· Potential Erie problem:  International customary law used to be incorporated into general common law; Erie says there’s no such thing.  Court avoids problem, assumes customary law is automatically incorporated at the level of federal common law (which exists in certain areas, e.g. gap-filling), subject to legislative override.  
· Automatic incorporation of international law implicates the democratic process

· Post-Erie, international law is a default rule which can be overridden by Congress

· Private rights of action:  Sosa considers when international law can be grounds for a cause of action, not invoked as a defense (e.g. diplomatic immunity).  ATS is a jurisdictional statute with very limited causes of action.  Private rights of action are rarely if ever implied; international law deals mostly with states, not individuals.
Hamdi et al v. Rumsfeld, et al (Supreme Court, 2004):

· Facts & Procedure:
· Hamdi – U.S. citizen classified by government as “enemy combatant” for allegedly taking up arms with Taliban during conflict; captured in Afghanistan; moved from Guantanamo to naval brig in Charleston S.C. upon discovery of his US citizenship

· Hamdi’s father filed habeas petition alleging violation of 5th and 14th amendments; Sole evidentiary support provided by Government is the “Mobbs Declaration,” a DoD declaration alleging various details regarding Hamdi’s affiliation with the Taliban.

· District Court rule:  Mobbs Declaration standing alone didn’t support Hamdi’s detention.  Ordered Government to turn over numerous materials for review.

· 4th circuit reversed.

· Holding (O’Connor) – Judgment vacated, and case remanded.

· President has the authority to detain U.S. citizens classified as enemy combatants.  Authorization for Use of Military Force provides explicit congressional authorization in these narrow circumstances.  Detention of enemy combatants is a fundamental incident of war & thus authorized as “necessary & appropriate force”

· Laws of War, as codified in the Geneva Conventions, reveal the scope of this authority – for preventative reasons and until the cessation of active hostilities.  President is not authorized to violate the Laws of War.
· War on terror not governed by Geneva Conventions – only Afghanistan conflict
· Due process required.  Due process demands that a citizen held in the U.S. as an enemy combatant be given a meaningful opportunity to contest the factual basis for that detention before a neutral decision-maker.  Hamdi’s process was inadequate.

· Absent suspension (rare), writ of habeas corpus available to all detainees in US

· Balance government against private interest to determine what process is due

· Relevant Precedent speaking to issue of enemy combatant being a citizen:
· Ex parte Milligan (Civil War case):  

· Issue:  inquiry into whether military tribunal had jurisdiction to try and punish Milligan, Indiana resident who had assisted Confederate soldiers; 

· Holding:  Milligan released, because he was not a prisoner of war but a U.S. citizen resident of northern state (Indiana) and was arrested while at home there; he is therefore entitled to criminal procedure in a civil, not a military court.

· Distinguished:  Hamdi is captured in a combat zone in arms

· Ex parte Quirin (WWII case):

· Facts:  group of German saboteurs captured on U.S. soil; one alleges to be naturalized U.S. citizen and is tried for violations of law of war;

· Holding (as relevant to Hamdi): provides precedent that a U.S. citizen who associates himself with the enemy can be classified as an enemy belligerent.

Rasul et al v. Bush et al (Supreme Court, 2004):

· Facts & Procedure:

· Petitioners – 2 Australians and 12 Kuwaities captured abroad (not in zone of combat) during hostilities in Afghanistan; held in military custody at Guantanamo Bay.
· Claims:  petitioners challenge the legality of their detention; allege they had never been combatants against the U.S. or engaged in terrorist acts; allege that they have never been charged with wrongdoing, permitted to consult counsel, or provided access to courts or other tribunals.  
· District court:  construed the suits as habeas petitions and dismissed them for want of jurisdiction since detainees not in US.  Court of Appeals affirmed.

· Issue:  Does the writ of habeas corpus apply to people held outside of U.S. territory?  More broadly, what is the role of the courts vis-à-vis the Executive over treatment of enemy nationals during the war?

· U.S.-Cuba Lease Agreement over Guantanamo Bay: “the United States recognizes the continuance of the ultimate sovereignty of the Republic of Cuba over the [leased areas],” while “the Republic of Cuba consents that during the period of the occupation by the US…the US shall exercise complete jurisdiction and control over and within said areas.”

· Holding (very narrow) – reversed and remanded:  
· U.S. courts have jurisdiction to consider challenges to legality of detention of foreign nationals captured abroad in connection with hostilities and detained in places where the U.S. has exclusive jurisdiction and control, particularly Guantanamo Bay.

· Reasoning & Precedent:
· Johnson v. Eisentrager:

· Facts:  several years after end of WWII – German citizens captured by U.S. forces in China, tried and convicted of war crimes by American military commission headquartered in Nanking, incarcerated in occupied Germany.

· Holding:  District Court lacks authority to grant habeas relief.

· Distinguished:  the prisoners in Eisentrager were 1.  enemy aliens 2. who had never been or resided in the U.S., 3. were captured outside U.S. territory and there held in military custody, 4. were there tried and convicted by the military 5. for offenses committed there, and 6. were imprisoned there at all times.

· More compelling reasons to step in here than in Eisentrager, since detainees here were being detained indefinitely without any procedure, and executive was claiming not to be bound by international law.

· In-Class Notes re Rasul:
· Court has limited the extension of habeas to areas where the U.S. has “exclusive jurisdiction and control” (ie Guantanamo).  Worries about extraterritoriality misplaced, since US already exercises complete jurisdiction and control.

· Not clear whether this holding extends outside of Guantanamo.  May give perverse incentive not to keep detainees in Guantanamo.

· What law applies on Guantanamo? – Unanswered by Rasul, which deals only with jurisdictional questions.  International law? Congressional law?  Constitutional law?

· Court implies (fn 15) its belief that the Constitution governs on Guantanamo, noting that Rasul’s allegation of indefinite detention without due process, if true, would certainly violate the Constitution or laws/treaties of the U.S.  

· Court leaves open the question whether there is a constitutional right to habeas.

Hamdan v. Rumsfeld et al (Court of Appeals for D.C. Circuit, 2005):
· Facts & Procedure:

· Hamdan captured in Afghanistan by Afghani militia forces (11/01), turned over to American military, and transported to Guantanamo.  President declared him enemy combatant (7/03) and he was designated for trial before a military commission.
· Hamdan filed habeas petition (4/04).  Various charges, including terrorism, brought against him.  In response to Hamdi, he received a formal hearing before Combatant Status Review Tribunal (3 colonels), which affirmed his enemy combatant status

· District court:  enjoined Rumsfeld from conducting further military commission proceedings against Hamdan unless a competent tribunal determined that he wasn’t prisoner of war under 1949 Geneva Convention governing treatment of prisoners.

· Issues: 1. Did Pres violate separation of powers in establishing military commissions?  2.  Is Geneva Convention Relative to the Treatment of Prisoners of War applicable?

· Holding – judgment of district court reversed:

· Congress authorized the military commission that will try Hamdan through the AUMF and 10 U.S.C. §§821 and 836.  No violation of separation of powers.

· Hamdan does not have a private right of action under the Geneva Conventions, nor do the Geneva Conventions apply to the U.S. conflict in Afghanistan.

· Military commission is a “competent tribunal” for determining Hamdan’s status

· Reasoning:
· Jurisdiction:  Court rejects government’s contention that the district court should have abstained from exercising jurisdiction over Hamdan’s habeas corpus petition.  Ex parte Quirin provides precedent for power of civilian courts to entertain challenges that seek to interrupt processes of military commissions.

· Geneva Conventions:  Hamdan argues a private right of action under Geneva Conventions.  Court rejects, holding that treaties are traditionally negotiated by U.S. with the understanding that they do not create judicially enforceable individual rights.

· Idea that treaties are not self-executing unless the language itself contemplates this
 – Conventions do not recognize domestic courts as enforcement mechanism for rights granted therein, so it must have meant to exclude them

· Responsibility for observance and enforcement of Convention rights, even those benefiting private persons, is upon political & military authorities. Eisentrager.

· Even if the Conventions were judicially enforceable, they don’t apply to Hamdan

· He doesn’t fit Art. 4 definition of a Prisoner of War (member of a group who displayed “a fixed distinctive sign recognizable at a distance” and who conducted their operations in accordance with the laws and customs of war”)

· Conflict w/ al Qaeda doesn’t fit 2 types of conflict covered by Conventions

· Art. 2 “International conflict” – al Qaeda not a signatory to Conventions 

· Art. 3 “Armed conflict not of an international character” – President’s decision to treat conflict with the Taliban separate from the conflict with al Qaeda (of an “international scope”) is entitled to great weight

Torture Memo – Memorandum for Alberto R. Gonzales re Standards of Conduct for Interrogation under 18 U.S.C. §§2340-2340A (aka Bybee memo – later RESCINDED):
· Relevant Statute:  §2340A implements the Convention Against Torture, making it a criminal offense for anyone “outside the U.S. [to] commit or attempt to commit torture,” defined as an “act committed by a person acting under color of law specifically intended to inflict severe physical or mental pain or suffering (other than pain / suffering incidental to lawful sanctions) upon another person within his custody or physical control.” 

· Conclusions:  
· §2340A only proscribes acts inflicting, and that are specifically intended to inflict, severe pain or suffering, whether mental or physical.  

· Acts must be of an extreme nature to rise to the level of torture within the meaning of §2340A and the Convention.  
· Physical pain must be equivalent in intensity to pain accompanying serious physical injury, e.g. organ failure, impairment of bodily function, or death.  

· Mental pain or suffering must result in significant psychological harm of significant duration, resulting from threats of imminent death; threats of infliction of the kind of pain that would amount to physical torture; infliction of such physical pain as a means of psychological torture; use of drugs or other procedures designed to deeply distrust the senses, or fundamentally alter an individual’s personality; or threatening to do these things to a 3rd party.

· “Specific Intent” requirement:  infliction of required pain must be D’s precise objective; to the extent that CAT could be interpreted to mean general rather than specific intent, Bush interpretation adopted in §2340A modifies obligation undertaken by US to a specific intent-type standard.
· Memo attempts to justify conclusions under relevant international law:

· Convention Against Torture:

· CAT distinguishes between torture and other acts of cruel, inhuman, or degrading treatment or punishment, establishing a category of acts that are not to be committed but that states need not criminalize.
· Reagan & 1st Bush administrations upheld this distinction, and President’s role in the treaty process entitles his interpretation of a treaty to the “greatest weight.”

· Memo cites 2 international decisions (Ireland v. the United Kingdom and Public Committee against Torture in Israel), both of which outlawed use of torture, and interprets them as supporting the memo because they both distinguished between torture and secondary acts of cruel and inhuman treatment.

· President’s Commander-in-Chief Power:
· Any effort to apply §2340A in manner that interferes with President’s Commander-in-Chief authority over war matters (such as detention and interrogation of enemy combatants) would be unconstitutional – avoidance canon of statutory construction 

· In-Class Notes re Torture Memo:
· Reflects Bush administration’s position that statutes limiting executive authority in wartime are unconstitutional. Rasul fn 15 indicates that Supreme Court may disagree.

· Does the Bush administration still hold this stance?  Constitutional issues weren’t addressed in the memo rescinding the Bybee memo, but we know from the executive reaction to domestic spying issue and others that their stance is still the same.

Department of Defense Appropriations Act 2005:
· McCain Amendment – Prohibition on Cruel, Inhuman, or Degrading Treatment or punishment of persons under custody or control of the United States Government:
· Effort to restrict Pres. by relevant international law standards (Geneva Conventions)

· Establishes Army Field Manual as the uniform standard for interrogating Department of Defense detainees

· Prohibits cruel, inhuman, or degrading treatment or punishment of prisoners in the detention of the Government

· Defined as treatment or punishment prohibited by 5th, 8th, & 14th amendments as defined in the U.S. Reservations, Declarations & Understandings to CAT.

· Affirmative defense available if agent didn’t know the practices were unlawful and “a person of ordinary sense and understanding would not know they were unlawful”.

· In-Class Note:  President Bush made a signing statement indicating that he interprets the McCain amendment to be in keeping with his authority as Commander in Chief
· Graham Amendment – Procedures for Status Review of Detainees outside the U.S.:

· Amends Rasul regime – removal of habeas corpus for aliens detained at Guantanamo
· Ambiguity whether habeas may extend to detainees in other parts of world - sense that courts would never go so far as to extend jurisdiction beyond Guantanamo
· U.S. Ct of App (D.C. Cir) shall have exclusive jurisdiction to determine validity of any final decision of a Combatant Status Review Tribunal that an alien is properly detained as an enemy combatant.  Scope of review limited to:
· 1. Whether status determination of CSRT was consistent with standards and procedures specified by the Secretary of Defense for CSRTs
· 2. Whether use of such standards and procedures to make the determination is consistent with the Constitution and laws of the U.S.
· In-class notes – consider in regard to the McCain and Graham amendments – what makes states act in compliance with international law?

· 1.  Interest based accounts – realism; rationalist/rational choice theories;

· 2. Non-interest based accounts – respect for law

· 3. Constructivist Accounts – law itself contributes to the creation of societal norms.

Commission on Human Rights: Guantanamo Report
· Joint Report by 5 Special Rapporteurs appointed by Commission on Human Rights under the Economic and Social Council of the UN

· A compilation of press accounts, interviews, public statements, debates in Congress, Court decisions, etc. regarding the situation of detainees at Guantanamo

· Unable to speak to detainees at Guantanamo – report doesn’t really add anything new 

· US government doesn’t accept it, nor is it endorsed by the UN as a whole

· Legal Framework:
· Very little legal analysis – mostly assertions about what human rights law requires and citations to general comments of the human rights committee 

· Human rights and counter-terrorism measures:

· Security Council resolution 1373 (2001) requiring all States to take a wide range of measures to prevent, prohibit, and criminalize terrorist acts.

· Subsequent Security Council & GA Resolutions recognizing importance of fight against terrorism but calling for all states to ensure that measures to combat terrorism comply with international law obligations.

· U.S. obligations under international law:  

· Human Rights treaties to which U.S. is party- ICCPR, CAT, ICERD, ICESCR (signed but not ratified); many provisions are customary law or jus cogens
· International Humanitarian Law (IHL) treaties to which U.S. is party – 3rd Geneva Convention (prisoners of war), 4th Geneva Convention (protection of civilians in time of war). U.S. not party to Additional Protocols to the Geneva Conventions but many of their provisions are customary international law.

· Extraterritoriality of Treaties – Article 2 of ICCPR 

· “Each State Party…undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the [ICCPR]…”

· US argues it is only bound by treaties where individuals are both within its territory and subject to its jurisdiction – Guantanamo is not within its territory

· HRC says it’s where individuals are either within its territory or subject to its jurisdiction.  It’s about effective control versus territoriality.

· Arbitrary Detention and Independence of Judges and Lawyers:

· Crime vs. War model

· US – War model, terrorists are enemies without rights 

· International Community and Rapporteurs – Crime model

· Laws of war apply to those picked up in connection with Afghanistan war

· Those unconnected to war are entitled to ICCPR protections for criminal trials (habeas, right to challenge legality of detention, due process, etc).  CSRTs and Guantanamo proceedings in general do not conform w/ ICCPR requirements

· Torture and Other CID Treatment or Punishment:
· The non-derogable jus cogens right not to be subjected to torture or cruel, inhumane degrading treatment (CID) affirmed by ICCPR, CAT, and Geneva Conventions. 

· U.S. lack of clarity regarding torture; e.g. Bybee memo, subsequent DoD memos widening permissible boundaries in terms of “counter-resistance techniques”

· Conditions of detention appear to be used to “counter resistance” and cause stress rather than merely keep order and security

· Recurrent reports of excessive force being used against detainees

· In-Class Notes re the Guantanamo debate and the U.N. report:
· 2-level ongoing debate regarding Guantanamo and torture:

· International – U.N. rapporteurs’ report, discussion in foreign courts, reaction to U.S. diplomats traveling abroad

· Domestic – courts, White House OLC memos, public debate, congressional debate yielding Graham and McCain amendments.
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Overview

The Act of State Doctrine is a rule of judicial self-restraint which declares:

“The courts of one country will not sit in judgment on the acts of the government of another done within its own territory.” (Underhill v. Hernandez)

Issue: Should domestic courts consider the validity of foreign acts that violate international law?  Should 

international law be given effect as United States law by the courts?

Sabbatino: No… unless the President says yes.  “Any adjudication as to the lawfulness under international law of the act of a foreign state would embarrass the conduct of foreign policy unless the President says it would not.”

Second Hickenlooper Amendment: Yes… unless the President says no.  Courts should assume that they “may proceed with an adjudication on the merits unless the President states officially that such an adjudication in the particular case would embarrass the conduct of foreign policy.”

Competing Concerns:

Pros:

· disputes involving a foreign state might be better left to diplomacy (institutional competence)

· we might not trust a state or its institutions to enforce international law impartially against another state when the forum state’s own interests or those of its nationals are at issue

· respects the independence/sovereignty of foreign states

Cons:

· the doctrine disarms the state practicing restraint of an additional weapon for inducing compliance with international law

The Forest: Big Picture view
· Recall that the Paquete Habana established that CIL is part of US law, and that it is to be given effect as US law by the Executive Branch and by US courts.

· But will US courts use IL to judge the actions taken by foreign governments?  No.  This is the act of state doctrine: The courts of one country will not sit in judgment of the [public] acts committed by another country’s government within its own territory—even if such acts violate IL.
· Elements: (1) a public (as opposed to private) act, which (2) occurs within the state’s territory.
· The American act of state doctrine is not a rule of IL. Rather, it is a domestic rule est’d by the US SC.  It is a rule of judicial self-restraint, and may indeed even apply to foreign acts of state that raise no issues under IL.  

· Henkin, International Law: Politics & Values (1995)
· Dualism promotes independence from IL, not only for the state’s own [domestic] legal system, but also by fostering state acquiescence in similar independence for other states.

· States are reluctant to use their institutions—esp. their courts—to compel other states to comply with IL.

· Justification for act of state doctrine: resolving disputes involving a foreign state should be left to diplomacy rather than public, adversary adjudication in national courts.

· However, esp. when the act of a foreign state is alleged to be in violation of IL, the doctrine is one additional concession to statehood and state autonomy, and one fewer weapon for inducing compliance with IL.
Cases
Underhill v. Hernandez (1897) 
· Spelled out classic act of state doctrine.

· Facts: Hernandez takes control of Venezuelan city during revolution, and tries to coerce Underhill (an American citizen) into operating the water system for the new rebel regime. The rebels win & the US recognizes the gov’t. Underhill sues Hernandez, in US courts, for false imprisonment.

· Act of State doctrine: “Every sovereign state is bound to respect the independence of every other sovereign state, and the courts of one country will not sit in judgment on the acts of the gov’t of another, done within its own territory. Redress of grievances by reason of such acts must be obtained through the means open to be availed of by sovereign powers as between themselves.” [i.e., diplomacy rather than judicial routes]

· Act of state doctrine is about abstaining from judgment, not necessarily affirmatively declaring that a state’s actions were valid.

Bernstein case (c. 1950s)

· Facts: Germany took property from German Jews during WWII.  

· Issue:  Does act of state doctrine preclude suits against these German actions?  
· Holding: Act of state doctrine may be applied in situations where the Executive has issued a statement signaling whether or not the doctrine should apply. 

· Some folks also argued that since the “state” in question was no longer extant—Nazi Germany no longer existed—the act of state doctrine could not apply or be invoked to protect Germany from prosecution.

Banco Nacional de Cuba v. Sabbatino (US 1964) (pp. 181-185)
FACTS: 

· In retaliation for a reduction in the US import quota for Cuban sugar following the 1959 revolution, Cuba nationalized companies in which Americans owned interests. An American commodities broker (Farr Whitlock, a.k.a. FW) contracted to buy a shipload of sugar from one of the nationalized companies (CAV). 

· To complete this contract FW had to enter into an agreement with the Cuban gov’t (via its agent, Banco Nacional). However, once FW gets the sugar, they pay the former (American) owners of CAV (who are at this point bankrupt, so the money goes to Sabbatino), rather than the Cuban gov’t, as the contract required. Cuba, via Banco Nacional, sues in US district court for breach of contract.

LAW: 

· This is a conflicts of law case
· Ordinarily, since the contract was entered into in Cuba, Cuban law should govern.

· However, there is a conflicting legal principle: If it offends the public policy of the forum state [here, New York/US], then the forum state court does not have to apply otherwise applicable law [here, Cuban law].

· NY argues that Cuba’s action (expropriating/nationalizing property without compensation) does offend public policy, because it violates CIL.

ISSUE: Can NY district ct refuse to give effect to Cuban law (which had nationalized CAV without compensating American owners)?  
PROCEDURAL HISTORY:
· District ct ruled in favor of FW/Sabbatino, against Cuban gov’t.

· If property is taken in a manner that is invalid under IL, the taking does not convey valid title.

· The Cuban taking violated IL in three separate ways: (1) Nationalization was motivated by retaliatory—not public—purpose; (2) Nationalization discriminated against American nationals; and (3) Nationalization failed to provide adequate compensation.

Court of Appeals aff’d.

· Relied on two letters written by State Dept officials as evidence that the Executive Branch did not object to a judicial testing of the validity of the Cuban decree.

· SUPREME COURT REVERSED—relying on act of state doctrine.

SABBATINO’S ARGUMENTS: 
· Precedent of Underhill seems to indicate act of state doctrine should protect Cuba.  But Sabbatino et al say that in Underhill there was no violation of CIL. 
· By contrast, they say, the act of state doctrine should not apply in this case because:

· The doctrine does not apply to acts of state which violate IL,

· The doctrine is inapplicable unless the Executive specifically interposes it in a particular case (the Bernstein rule), and

· The doctrine may not be invoked by a foreign gov’t plaintiff in US courts.

SUPREME COURT’S POINTS:

· Act of State doctrine is binding on both federal & state courts in the US, but it is not required by either IL or the Constitution.

· IL does not require application of act of state doctrine, as evidenced both by state practice & the common sense notion that “the public law of nations can hardly dictate to a country which is in theory wronged how to treat that wrong within its domestic borders.”

· The traditional p.o.v of IL is that it establishes substantive principles for determining whether one country has wronged another. Because of its peculiar nation-to-nation character, the usual method for an individual to seek relief is to exhaust local remedies and then go to the executive authorities of his own state to persuade officials to champion his claim in diplomacy or before an international tribunal.

· Though not compelled by the Constitution, the act of state doctrine has constitutional underpinnings. The doctrine indicates strong feeling that allowing the Judicial Branch to judge the validity of certain foreign acts of state would hinder rather than help US objectives. 

· Judiciary should tackle areas of IL which are more codified or which reflect greater int’l consensus. At the time of the Sabbatino case, there was great international controversy over expropriations & nationalization; it was the era of decolonizing revolutions & nationalist development movements.
· But there are other areas of IL which “touch much more sharply on national nerves than do others.” Factors to consider when deciding whether the judiciary should be involved in such cases include how important the issue is for US foreign relations, and whether or not the gov’t in question still exists (see Bernstein).

· Furthermore, it’s really dangerous to allow the Court to adjudicate an issue like this, because what if the Court rules one way and the Executive has already said the opposite? Undermines coherence of US foreign policy. Separation of powers concerns.

HOLDING (note: it’s narrow): 
· “The Judicial Branch will not examine the validity of a taking of property within its own territory by a foreign sovereign gov’t, extant and recognized by this country at the time of suit, in the absence of a treaty or other unambiguous agreement regarding controlling legal principles, even if the complaint alleges that the taking violates CIL.”

Exceptions and Limitations in Sabbatino
· Case must involve an extant state, “recognized” by the US.
· Treaty exception: “in the absence of a treaty or other unambiguous agreement regarding controlling legal principles.”  This distinction draws a line between treaties and CIL.

· “Unambiguous principles”  

· This language suggests that if the case involves certain principles of CIL that were unambiguous “enough,” then the Court would be willing to waive the Act of State doctrine (just like it would if there was a treaty on point, see above).

· So, for example, what if a foreign state’s law clearly authorized torture? Would the Act of State doctrine apply? The RS says, “A claim arising out of an alleged violation of fundamental human rights—for instance, a claim on behalf of a victim of torture or genocide—would (if otherwise sustainable) probably NOT be defeated by the Act of State doctrine, since the accepted international law of human rights is well established and contemplates external scrutiny of such acts. See bit on HRs below.

· Territorial rule—the location of the seized property is important.

· Here, since the sugar was in within Cuban territory, the Act of State doctrine protected Cuba’s action.

· Republic of Iraq v. First National City Bank (US 1966) HELD that the act of state doctrine does not apply to a taking of property located outside the seizing state’s territory (judged at the time the property was taken).  FACTS: 1958 Iraqi Revolution overthrew a monarch who had pillaged & plundered Iraq’s resources. The monarch had sent most of the funds out of Iraq and into NY bank accounts. Post-revolution, the new Iraqi regime attempted to expropriate these funds, but NY would not allow it—the “King’s” property, located outside of Iraq, could not be taken without compensation.

· This can get really tricky—what happens when the property is “intangible,” like a debt or a bank account? Some illustrative examples:
· Cuban national owned property, a company, and a bank account in the US. Cuban government tried to expropriate all this property, including the funds in the US bank account. Act of State doctrine was held to be inapplicable (i.e., Cuba’s actions were NOT protected by the doctrine) because the property at stake was all located outside Cuban territory. Not clear how it would have turned out if the only property at stake was the intangible bank account.

· In various transnational financial transactions, courts have sought to determine whether there has been a taking and what the situs of the debt was at the time of the taking. To determine the situs of the debt, courts have considered factors such as whether the state had jurisdiction over the debtor, the intent of the parties as to what law should govern the transaction, the currency in which the debt was denominated, etc.

· The Restatement Reporters suggest:

· “In principle, it might be preferable to approach the question of the applicability of the act of state doctrine to intangible assets not by searching for an imaginary situs for property that has no real situs, but by determining how the act of the foreign state in the particular circumstances fits within the reasons for the act of state doctrine and the territorial limitation.”

· Golove: Territorial limitation may exist because territory is such an integral part of IL and international practice, and of the notion of state sovereignty. But the reasons for this limitation are NOT crystal clear.

· Private vs. Public Acts—see notes on Human Rights & Act of State, below, as well.

· Basic distinction: a public act of state, committed under color of actual or apparent state authority or law, is distinct from a private act committed, say, by a renegade state official without the backing of official state policy.

· Public acts are the only ones protected by the Act of State doctrine.

· Acts of torture, therefore, are NOT shielded from litigation by the Act of State doctrine, because such acts are considered private (given that nearly all states have formally outlawed torture, an official committing an act of torture is technically engaged in a rogue operation, and violating domestic law—put another way, he doesn’t have the formal support of the state for which he may be acting, so he can’t hide behind the Act of State doctrine).

· Commercial acts are NOT entitled to Act of State doctrine protection

· Alfred Dunhill of London, Inc v. Republic of Cuba (Supr Ct 1976) HELD that the mere refusal of a commercial agency of a foreign gov’t to repay funds mistakenly paid to it did NOT constitute an act of state, and so was NOT shielded from litigation by the Act of State doctrine. This was because there was no reason to suppose that the agency possessed governmental as distinguished from commercial authority. [Interesting: Four justices also said that repudiation by a foreign gov’t of a commercial debt was NOT entitled to respect as an act of state, either.]

· Kirkpatrick v. Environmental Tectonics Corp (Supr Ct 1990) 

· FACTS US companies prohibited by federal statute from bribing foreign officials to secure lucrative contracts abroad. If a US company does bribe an official and thus win the contract, the losing bidder companies can sue. In Kirkpatrick, the bribing company tried to shield itself from litigation by claiming that the Nigerian official’s acceptance of the company’s bribe was an Act of [the Nigerian] State.

· HELD: NO. Formalist opinion: the Supr Ct distinguished between cases that require a court to “declare invalid the official act of a foreign sovereign performed within its own territory,” versus cases that require a court only to impute an “unlawful motivation” to foreign officials in the performance of official duties. 
· In this case, the Nigerian Gov’ts contracts were deemed valid, so the real issue was whether the Nigerian officials had an “unlawful motivation”—and so the Act of State doctrine was said not to apply.

· Bernstein and reverse Bernstein exceptions

· Bernstein exception: The Ct will apply the Act of State doctrine unless the Executive tells it NOT to.

· Reverse Bernstein exception: The Ct will only apply the Act of State doctrine after the Executive has told it to.

· NEITHER position is accepted by US courts today—separation of powers argument that the Executive branch should not have the power to tell the Judiciary when it can or should consider various doctrines. 

· Also, the Court fears that this kind of power over the Judiciary would make the Executive branch susceptible to lobbying.

Notes on Act of State Doctrine
· The Doctrine in the context of HR violations:

· Forti v. Suarez-Mason (N.D. Cal. 1987) HELD that the Act of State doctrine did not bar an action for torture under the Alien Tort Statute.

· The Torture Victim Protection Act provides that an individual who, “under actual or apparent authority or under color of law of any foreign nation, subjects another individual to torture or extrajudicial killing shall be liable for damages in a civil action . . .”

· The Senate Committee on the Judiciary report on the TVPA said that the committee “does not intend the ‘act of state’ doctrine to provide a shield from lawsuit for [individuals]. . . Since this doctrine applies only to ‘public’ acts, and no state commits torture as a matter of public policy, this doctrine cannot shield [individuals] from liability under this legislation.”

· Filartiga v. Pena-Irala (2d Cir 1980) HELD that unauthorized torture by a state official, in violation of the law of the foreign state, could not properly be characterized as an Act of State.

· Act of State doctrine has also been held NOT to bar action against Chinese officials who allegedly ordered an American citizen in the US to be assassinated; action against an Israeli general who approved an unauthorized massacre; etc.

· The Hickenlooper Amendments: Congress was not thrilled with the result in Sabbatino. Two legislative amendments were passed in response to the case.

· First Amendment: The US will not give foreign aid to a county that expropriates US property.

· Second Amendment: No court should apply the Act of State doctrine in a case involving uncompensated taking of property. Narrow application—only relevant in cases where there is a piece of property that can be directly linked with expropriation. NOT relevant for breach of contract claims, for example.

· On remand, this amendment was applied to Sabbatino, and the holding was reversed (i.e., the case was ultimately decided against Cuba).
Where This Leaves Us
Henkin has commented that the Act of State doctrine overrides traditional conflict of laws rules.  Since the Second Hickenlooper Amendment effectively eradicates the doctrine, it would seem to leave the courts to traditional conflicts principles.  However, the Amendment has been confined to cases involving property matters, and the Act of State doctrine has been applied in other matters (French v. Banco Nacional de Cuba, p. 193, noting that Congress did not intend to offer a remedy in American courts for all types of issues). 
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TREATIES IN THE U.S.

A. Treaty Making 

1. Constitution

a. Treaty Clause.  Art II(2).

i. “[The President] shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur"

ii. Mixed leg-exec power. 

b. Supremacy Clause.  Article VI(2).

i. “This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding."

ii. Relationship between federal and state authority.  

c. “No State shall enter into any treaty, alliance, or confederation” (Article I(10)), but can enter into "agreements or compacts" with consent of Congress.  

2. Senate: advice and consent power

a. Ratification of treaties (consent)

i. Senate gives its consent to the ratification of the treaty by the president.  Doesn't actually ratify.

ii. "Ratify" is technical term meaning state signals that it's bound by the treaty.

b. Reservations to treaties (conditions)

i. Senate puts conditions on its consent.  Asking the president to renegotiate the treaty or ratify with reservations. 

B. Treaty Interpretation 

1. What happens when the executive adopts a radical interpretation of a treaty, different from the Senate's understanding when it gave its consent?  

a. When Senate’s understanding is clear, President must stick to that.  

b. E.g., ABM treaty and Reagan.  Broad versus narrow interpretation of the two different branches.  

2. Conundrum: If executive can announce a new interpretation, little role for Senate.  But if executive is constricted, then difficult to adapt to new circumstances and meanings.  

3. Conundrum: When President and Senate agree on interpretation, but the rest of the world disagrees, at what point must the President recognize that interpretation is not correct as matter of IL.  

C. Issues

1. Are treaties subject to the Constitution?  

a. See Missouri v Holland below, which suggested that treaties may not be subject to the Constitution. 

b. Language is different for statutes and treaties; laws are made under the Constitution, and treaties are made under U.S. authority.  This led to argument that treaties didn’t have to be consistent with the Constitution.  

c. In Reid v. Covert (U.S. 1957) (p. 197) held that treaties are subject to the Constitution.  

2. Extent to which a provision in a treaty gets a more lenient interpretation than legislation. 
a. Argument that interpretation of treaty should be more lenient than interpretation of legislation, because of the compromise of interests on an int’l level.  
b. See Smith case on use of peyote in religious rituals.  
3. What are the scope, nature, and purpose of the treaty power?  How does it relate to legislative power?  

a. Always overlap in subject matter between treaties and legislation, and moving even more so in that direction.  But, there must be differences.  

b. Treaties involve promises by sovereign countries that are not subject to one another's legal jurisdiction.  Treaties are a contract, whereas legislation is binding because the actor is subject to compulsory jurisdiction.  Begin with conceptual framework of treaty as contract to determine whether the subject matter is legitimate.  
D. Treaties and Legislation 
1. Mechanisms 

a. Making a treaty is different (and should be) from legislating.  Don’t want the president + Senate to be able to achieve what normally has to go through Congress + Senate.

b. Reasons to be distrustful of treaty-making (but not legislation):

i. Interest groups don't take part in negotiation

ii. Accountability issues, since treaty making process is more opaque

iii. "Democratic deficit"

2. Subject Matter

a. Standards: appropriate; int’l concern; foreign policy purpose.

b. These standards are vague and unclear, but that may not be problematic because:

i. The 2/3 rule is a powerful political check.

ii. Treaty power is like contract making power; without it, you limit the state's autonomy.  

iii. Fear of backdoor legislation is checked by the foreign policy purpose requirement!
a) Essence of a contract is that you’re securing something in return from your contracting partner.  In this way, it may limit your autonomy to some extent, but actually expands it in other ways (power to make a binding promise).  You leverage something from the other.  
b) If you begin with concept of treaties as contracts (leveraging something in return), then you can use that framework to make sure that it isn’t backdoor legislation going on.  The question, is there a foreign policy purpose?, gets at that problem by looking for what you’re leveraging in return for your binding promise (what is the expectation?).  If the answer is nothing, then it’s backdoor legislating, and is not legitimate treaty subject matter.
c) Backdoor legislation = gratuitous promise without consideration!  
d) So, maybe the best way to think about it is, even though treaties are becoming more legislative in nature (when they’re large multilateral treaties), as long as they have an essential contractual element, in that secure something from the other contracting party, which serves a foreign policy purpose.
c. Issue of human rights treaties: Is there a foreign policy purpose for HR treaties? 

i. Argument they are illegitimate

a) In what sense are they serving a foreign policy, not legislative, purpose?  They may just be statements of what legislation we should have.  

ii. Argument they are legitimate

a) There is a foreign policy benefit to getting HR compliances from other countries, including prevention of destabilization.

b) About ensuring the fair treatment of nationals abroad.

c) Demonstrate the state's recognition of certain standards in order to participate in int’l community.  

d) States have to deal with HR violations in other states.  

d. Federalism 
i. See Missouri v. Holland below.

ii. U.S. mostly doesn’t enter into treaties in areas reserved to states. 

iii. When treaty is on subject generally reserved to states, U.S. puts in reservation.

iv. 2/3 rule motivated by states’ rights.  

v. Differences between state deciding to 

E. Missouri v Holland (US 1920) (p. 198)
1. Pursuant to US-UK treaty, federal gov’t passed regulations to protect migratory birds.  Was that void as an interference with rights reserved to the states under the 10th Amendment? 

2. Plaintiff argued there are limits on what treaties can do – can’t infringe on the Constitution, or do anything Congress couldn’t do on its own.

3. Court upheld treaty. 

a. Int’l dimensions of this problem.  Subject matter only “transitorily” in state.

b. The fact that it’s beyond Congress’s legislative power doesn’t mean it’s beyond treaty-making power.  

c. Ask only if it’s a legitimate treaty. 

d. It would be bizarre if US couldn’t make certain kinds of treaties that are legitimate.  If that were the case, neither the state nor the federal gov’t could do it.  The power must be lodged somewhere.

F. We have federal and state lawmaking, but only federal treaty-making.  

1. Central authority makes for bargaining advantage. 

2. Avoid race-to-the-bottom. 

3. Externalities problem: other states having to pay for one state’s actions; transaction costs of negotiating with 50 states. 

4. Treaty decisions are different from local decisions that a state makes.  

G. Self-Executing versus Non-Self-Executing Treaties

	RS (Third) § 111, Comment i: “An int’l agreement cannot take effect as domestic law without implementation of Congress if the agreement would achieve what lies within the exclusive law-making power of Congress under the Constitution. 

RS (Third) § 111, Comment h: “the intention of the U.S. determines whether an agreement is to be self-executing in the U.S. or should await implementation by legislation or appropriate executive or administrative action.


1. Foster & Elam v. Neilson (U.S. 1829) (p. 205).  About treaty giving Florida to the U.S.  Chief Justice Marshall created doctrine of self-execution based on formalistic distinction. 

2. Historically, most treaties viewed as self-executing.   Now, moving away from that presumption.  Query whether that’s justified.

3. Historically, linguistic determination.  Whether treaty itself purports to do it by using language which says it's already done, as opposed to saying we promise that we will do it.  Has fallen into disfavor.  

4. 3 approaches to determination: 

a. Intention of treaty-makers.

i. For new treaties.  

ii. Problematic: political actors instead of the courts making the judgment. 

iii. Ct uncomfortable with making policy, so insist on President and Senate make decision.  

iv. More and more often, Senate appends that the treaty is not self-executing.  Is that constitutional?  

b. Treaty itself.

i. For existing treaties. 

ii. Problematic: the self-execution doctrine isn't about treaties, but about how compliance will be carried out be each state.  How a state complies with treaty obligations is really an internal question.  

c. Policy. 

i. Looking at language of treaty, nature of the provisions, enforcement mechanisms, what treaty seems to contemplate, what you can infer from treaty-makers, etc, does it make sense from a policy point of view to provide judicial enforcement?

5. Constitutional limitations: some provisions can never be self-executing, e.g. can't appropriate money, criminalize something.  

6. Hamdan revisited
a. Was Geneva Convention self-executing?  No.  
b. Looking for, and don’t find, provision that says it shall be judicially enforceable in the U.S.
7. Does treaty give rise to a right of a private individual?  

a. Dueling presumptions: 1) if language appears to give rise to individual right, then individuals can invoke it; 2) wary of finding a treaty self-executing, and even if it is self-executing, war of finding that it gives rise to private right.  
b. In Medellin, O’Connor said that Article 36 of VC on Consular Relations might give rise to private right, although she doesn’t resolve. 
i. Treaties should be liberally interpreted in favor of the people it grants rights.
ii. Judicial enforcement is the normal way to deal with individual rights created by treaty.  
H. Last in Time Rule & Charming Betsy Corollary 
1. Last in time rule: Treaties and statutes are equal in status.  Treaties come in at the level of statutes.  Therefore, last in time principle governs.
2. Charming Betsy corollary: Act of Congress should never be construed to violate a treaty. 
a. Solves problem when later-enacted statute violates treaty. 
3. Whitney v. Robertson (U.S. 1888) (p. 213)  Statute was passed after the treaty.  If law and treaty are inconsistent, the more current in date will control the other, as long as the treaty is self-executing. 
4. PLO case (SDNY 1988).  PLO had UN observer mission in NY, which DOJ wanted to close, and which was intent of Anti-terrorism Act of 1987.  Would violate obligation under Headquarters Agreement.  Court held it was not Congress’s intent to contravene the int’l agreement.  
5. See also Alvarez-Machain (U.S. 1992).  
I. Vienna Convention on Consular Relations Dispute 
	Article 36: Communication and Contact with Nationals of the Sending State

1.  With a view to facilitating the exercise of consular functions relating to nationals of the sending State: 

(a) consular officers shall be free to communicate with nationals of the sending State and to have access to them. Nationals of the sending State shall have the same freedom with respect to communication with and access to consular officers of the sending State; 

(b) if he so requests, the competent authorities of the receiving State shall, without delay, inform the consular post of the sending State if, within its consular district, a national of that State is arrested or committed to prison or to custody pending trial or is detained in any other manner. Any communication addressed to the consular post by the person arrested, in prison, custody or detention shall also be forwarded by the said authorities without delay. The said authorities shall inform the person concerned without delay of his rights under this sub-paragraph; 

(c) consular officers shall have the right to visit a national of the sending State who is in prison, custody or detention, to converse and correspond with him and to arrange for his legal representation. They shall also have the right to visit any national of the sending State who is in prison, custody or detention in their district in pursuance of a judgment. Nevertheless, consular officers shall refrain from taking action on behalf of a national who is in prison, custody or detention if he expressly opposes such action. 

2.  The rights referred to in paragraph 1 of this Article shall be exercised in conformity with the laws and regulations of the receiving State, subject to the proviso, however, that the said laws and regulations must enable full effect to be given to the purposes for which the rights accorded under this Article are intended. 


1. Article 36: enables consuls to protect nationals caught up in criminal justice system; requires host country to notify consul of nationals who are detained and allow communication; requires host country to inform national of their consular rights.  
2. Application in the U.S.

a. U.S. values because it wants same protections for U.S. nationals abroad.
b. Difficult to get states to comply.  
c. Large number of people on death row who are foreign nationals never advised of consular rights.  
3. Why claims are prejudiced: 
a. Effectiveness of representation problems. 
b. Consul would have had access to info in home country.
c. Procedural default rule (requirement that defendant raise claims in trial court).  
4. Breard

a. Breard v. Greene (U.S. 1998) (p. 216)
i. Execution of Paraguayan national.  Filed habeas, claiming authorities failed to inform him he could contact Paraguayan Consulate, thereby violating VC.  Courts held that he procedurally defaulted by failing to raise it in state court.  
ii. Held that Breard procedurally defaulted on his claim.  
a) In IL, the procedural rules of the forum state govern implementation of the treaty.  
b) Although treaties recognized as “supreme law of the land,” that status applies to the Constitution, as well, which contains procedural default rules.  
b. Breard (ICJ 1998)
i. ICJ asked for stay of execution, but Supreme Court denied, holding that a provisional measure of the ICJ isn’t binding.  Note: whether ICJ provisional measures are binding is disputed by scholars.  
ii. Treaty says it should be implemented with domestic laws, but only if those laws don’t frustrate the purpose of the treaty, which the rule here does.  
iii. Held the procedural default rule was in violation of the VC. 
5. LaGrand case (p. 902, and in Avena).  Execution of Germans after U.S. ignored provisional measure in ICJ ruling.  Also involved procedural default rule.  Germany litigated.  
6. Avena (ICJ 2004).  U.S. breached obligations under VC.  Obligated to “provide, by means of its own choosing, review and reconsideration,” taking Article 36 into account.
7. Medellin (U.S. 2005) 
a. Medellin was one of the individuals at issue in Avena. 
b. Solicitor General’s brief
i. VC is self-executing, but that doesn’t give rise to a private right to invoke it.  That depends on whether the provision contemplates private enforcement.  
ii. Focus on other mechanisms in UN Charter for enforcing an ICJ judgment, such as referral to the Security Council.  This suggests that domestic courts are not the intended enforcement bodies, and thus the treaty is not self-executing.  
c. This is the same non-sequitur as Hamdan.  Very rarely does a treaty provide for domestic enforcement.  This is a kind of subterfuge for finding treaties not self-executing.  
J. Treaty Termination 
1. Grounds: fraud, coercion, material breach, fundamental change in circumstances. 
2. Who has the power to terminate a treaty?  Constitution is silent. 

a. Argument 1: The Senate has to approve, because of their role in creation.

b. Argument 2: Congress has to approve, because treaties are laws, and the President doesn't repeal or modify laws.

c. Argument 3: The President can unilaterally terminate a treaty.  

3. Raises questions about extent/scope of President's power.  

a. President has power to remove officers of the US who are appointed with advice and consent of Senate.  

b. Can the President terminate a treaty in violation of the treaty and of IL?  

4. Charlton v. Kelly (U.S. 1913) (p. 224) held that breach of treaty doesn’t void it; makes it voidable.  Executive still recognizes its obligations under the treaty, so it isn’t void, and court must recognize it as the supreme law of the land.  

5. Goldwater v. Carter (1979) (p. 179)  
a. Taiwan and mainland China controversy – who gets the seat the Security Council?  Mutual defense treaty embodied U.S. commitment to Taiwan.  Carter terminated the treaty on his own authority, because it was unpopular in Congress.  
b. Divided court basically dismissed the case.  4 justices held they couldn’t resolve it because it was political.  
c. Subsequently, Presidents have treated case as affirmation of power to unilaterally terminate treaties.  
6. Versions of President’s power to terminate: President has power to decide of other party violated treaty and he wants to terminate.  President can terminate treaty according to its terms.  President can terminate in violation of the treaty and IL.   
K. Executive Agreements
1. Congressional Executive Agreement 

a. Authority of Congress.  

b. Ex ante: Congress delegates treaty power to President for certain subject.  (90% of int’l agreements.)  

c. Ex post: Congress approves President’s agreement after it’s negotiated.  

d. Interchangeability doctrine: Whatever can be done by treaty can also be done by congressional executive agreement.  The 2/3 rule had proved to be insurmountable, and hindered U.S. participation.  

e. Justified by necessary and proper clause, plus Article I.  

f. May be the case, though, that some int’l agreements are not in the scope of Congress’s authority, i.e. HR treaties. See Missouri v. Holland. 
2. Sole (Unilateral) Executive Agreements 

a. Presidential authority alone.  Most controversial (expressio unius). 
b. E.g., claims settlements agreements.  Where U.S. citizens have claims against foreign gov’t, or foreign nationals have claims against U.S.  They can’t sue each other in their own courts; there can only be a negotiated settlement.  
c. Belmont court (U.S. 1937) (p. 232) held that President has power to recognize foreign states and make agreements with them in doing so.  Nat’l gov’t has complete power over int’l affairs.  
d. Curtiss-Wright (U.S. 1936) (p. 168) held that President’s foreign affairs power might be extra-constitutional, a power found in the law of nations.  
e. Garamendi case (U.S. 2003).  California Holocaust insurance claims law.  Held that state law can be superseded/displaced by foreign policy implicit in an executive agreement. 
f. Medellin (U.S. 2005).  
i. President declared that state courts will give effect to Avena decision.  Where’s the authority for that? 
a) Seems expansive that President can announce US foreign policy and thereby supersede state law.
b) Or, it’s the power to execute an ICJ judgment.  
ii. Also at issue: relationship between domestic law and ICJ.  Is it constitutional for the U.S. to delegate to an int’l organ something that will have effects on domestic law?  Raises questions about accountability, transparency, and democracy.  E.g., democracy deficit in the EU and the Maastricht treaty.  
3. Executive Agreements Pursuant to Treaties

a. When treaty specifies rules and provides that states have to enter into special agreements among themselves to carry it out.
b. Treaty is the source of authority, and President is carrying out what treaty contemplated. 
VIENNA CONVENTION ON THE LAW OF TREATIES

A. Overview

1. Codified CIL, with some innovations.  Has been cited so much that its authority makes the ambiguities fade away.  

2. US not a party, but not because of any substantive objection.  State Department has recognized VC as reflecting CIL.  

3. Concluded in 1969. 

B. Scope of Application 

1. Only applies to treaties between states.  

2. Only governs written treaties (Art 2(1)(a)), but since it's CIL and oral agreements recognized at CIL, thin distinction. 

3. "Governed by IL" 

a. To distinguish between a contract and a treaty, look at governing law.

b. When it's unclear what law governs, look to intention of parties.  

c. Nature of some agreements necessarily makes them treaties (e.g., ceding territory).

d. Example: concession agreements

i. Oil company agreements granted by states in the Middle East.  Extremely important contracts, not governed by IL and not between two states.  

ii. If contract violated, oil company goes to state of nationality to complain that its property was expropriated, violating IL.  

iii. That doesn’t mean the contract itself is a treaty under IL.  

C. Mandates: treaties between int’l organizations and states. 
1. Treaties between int’l organizations and states don’t necessarily look like traditional treaties.  

2. History 

a. Issuing mandates was a power of League of Nations.  

b. Former colonies of Axis powers divided into colonies under Allies. 

c. Treaties between League of Nations and a state, the mandatory power.   

3. Nature

a. Mandatory power's "sacred trust" over mandate.  

b. 3 categories of mandates: 

i. fast independence; 

ii. medium speed independence; 

iii. long-term trusteeship (Category C).  

a) Problematic because mandatory powers assumed that obligation to grant independence to "Category C" mandates was weak.  

4. Examples 

a. Namibia was mandate under S. Africa.  Revoked when UN formed.

b. Palestine was mandate under U.K.  Revoked by UN in 1947.  UN tried to partition Palestine into 2 states, but that partition never took effect, leading to war.  

c. SC resolution at the end of the first Iraq war was essentially a treaty between Iraq and the UN.  

D. Important Articles (not covered below)
	Article 1: The present Convention applies to treaties between States.

Article 2: [. . .] (a) "treaty" means an international agreement concluded between States in written form and governed by international law, whether embodied in a single instrument or in two or more related instruments and whatever its particular designation; [. . .] (d) "reservation" means a unilateral statement, however phrased or named, made by a State, when signing, ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal effect of certain provisions of the treaty in their application to that State [. . .]

Article 26 Pacta sunt servanda.  Every treaty in force is binding upon the parties to it and must be performed by them in good faith.
Article 27.  A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to article 46.

Article 46 Provisions of internal law regarding competence to conclude treaties. 
1. A State may not invoke the fact that its consent to be bound by a treaty has been expressed in violation of a provision of its internal law regarding competence to conclude treaties as invalidating its consent unless that violation was manifest and concerned a rule of its internal law of fundamental importance.  2. A violation is manifest if it would be objectively evident to any State conducting itself in the matter in accordance with normal practice and in good faith.


UNILATERAL AGREEMENTS

A. State can impose obligations upon itself outside the context of CIL and treaties.  

B. Unilateral act of the state creates an int'l obligation to act in accordance with a statement of intention issued by the state. 

C. Legal Status of Eastern Greenland (Denmark v. Norway) (PCIJ 1933) (p. 458)

1. Denmark told Norway it was going to claim territorial sovereignty over Eastern Greenland, and Norwegian foreign minister said they wouldn't make an issue of it.  

2. Statement of intention, plus acquiescence, was enough to create a binding recognition.   

3. Arguments this is the wrong outcome: 

a. No deliberative process, as in treaty-making process.  

b. Question of authority of representative making statement.  

4. Arguments this is the right outcome: 

a. Allow executive branch officials to bind the state, because otherwise the system would grind to a halt.  

i. Consider internal constitution point of view, and the US dilemma with Article 43 of the UN Charter.  Congress is supposed to approve war.  

b. Reliance (promissory estoppel).  (Inadequate to explain this case.)

D. Nuclear Tests Case (France v Australia/New Zealand) (ICJ 1974) (p. 458)

1. France continued to engage in atmospheric testing of nuclear devices in the South Pacific after making a public statement that it had finished testing.

2. France contested jurisdiction, creating crisis for the court.  Resolved by declaring case moot. 

3. Moot because statements by French president created unilateral obligation not to engage in future testing.  

a. For unilateral obligation to become binding, state must have intention of binding itself.  

i. Query whether France really intended to bind itself.  

ii. Danger in too liberally inferring intent (legitimacy issue). 

b. No requirement of quid pro quo, reliance, acceptance, reply, reaction, or direction to particular state.  

c. Restrictive interpretation when state makes statement restricting its freedom.  

d. Statement was made publicly and erga omnes.  

E. Frontier Dispute Case (Burkina Faso/Mali) (ICJ 1986) (p. 460)

1. Statement by Mali’s head of state was not unilateral binding agreement.  

2. Nothing hindered parties from making formal agreement on basis of reciprocity.  

NON-BINDING AGREEMENTS

A. Widespread tradition of these “gentlemen's agreements.”  

B. Unclear when they are intended to be binding.  

C. Difficult to find set of criteria to distinguish between binding and non-binding; specific versus general is not definitive.

D. Helsinki Accords, and human rights issues in the 1970s.  Important political agreements that clearly were not intended to be binding.    

RESERVATIONS

	Article 19. Formulation of reservations. 

A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation unless: 

(a) the reservation is prohibited by the treaty;

(b) the treaty provide that only specified reservations, which do not include the reservation in question, may be made; or 

(c) in cases not falling under sub-paragraphs (a) and (b), the reservation is incompatible with the object and purpose of the treaty.

Article 20. Acceptance of and objection to reservations 

1.  A reservation expressly authorized by a treaty does not require any subsequent acceptance by the other contracting States unless the treaty so provides.

2.  When it appears from the limited number of the negotiating States and the object and purpose of a treaty that the application of the treaty in its entirety between all the parties is an essential condition of the consent of each one to be bound by the treaty, a reservation requires acceptance by all the parties. 

3.  [. . .]

4.  In cases not falling under the preceding paragraphs and unless the treaty otherwise provides: 

(a) acceptance by another contracting State of a reservation constitutes the reserving State a party to the treaty in relate to that other State if or when the treaty is in force for those States;

(b) an objection by another contracting State to a reservation does not preclude the entry into force of the treaty as between the objecting and reserving States unless a contrary intention is definitely express by the objecting State;

(c) an act expressing a State’s consent to be bound by the treaty and containing a reservation is effective as soon as at least one other contracting State has accepted the reservation. 

5.  For the purposes of paragraphs 2 and 4 and unless the treaty otherwise provides, a reservation is considered to have been accepted by a State if it shall have raised no objection to the reservation by the end of a period of twelve months after it was notified [. . .]

Article 21.  Legal effects of reservations and of objections to reservations
1.  A reservation established with regard to another party in accordance with articles 19, 20 and 23:

(a) modifies for the reserving State in its relations with that other party the provisions of the treaty to which the reservation relates to the extent of the reservation; and

(b) modifies those provisions to the same extent for that other party in its relations with the reserving State. 

2.  The reservation does not modify the provisions of the treaty for the other parties to the treaty inter se.

3.  When a State objecting to a reservation has not opposed the entry into force of the treaty between itself and the reserving State, the provisions to which the reservation relates do not apply as between the two States to the extent of the reservation. 

Article 22. Withdrawal of reservations and of objections to reservations [. . .]
Article 23. Procedure regarding reservations [. . .]


A. What is a reservation?

1. Unilateral statement that purports to limit or modify the legal effect of a provision in the treaty.  

2. Reservations are made by the President, not the Senate.  

3. In bilateral treaties, reservation is a counteroffer, not an acceptance.  

4. Genocide Convention (ICJ advisory opinion 1951) (p. 479)

a. Idea of much more liberal approach to reservations to encourage wider participation, even though it may partially undermine the integrity of the treaty. 

i. Wider participation matters because no strong reciprocal interest by states in HR treaties.  

b. This creates a regime where there are multiple treaties going on, with different parties bound to each other in different ways.  

B. Question 1: Is it a permissible reservation? 
1. Validity of the reservation.  Whether the reservation is compatible with the "object and purpose" of the treaty.    

2. See Art 19.  

3. Treaty can specify whether reservations to certain provisions are or aren't permissible.  

a. Expressio unius: if treaty says which provisions it is permissible to make a reservation to, then it is impermissible to make reservations to other provisions.  

4. When the treaty creates in int'l organization, the organ representing that organization decides on permissibility.  

5. Issue of severability 

6. Human rights treaties 

a. While some rights can be derogated during emergency situations, others are non-derogable rights (e.g., torture).  (Overlap between non-derogable rights in treaties and jus cogens in CIL.)

b. Erga omnes are rights which states owe to all other states, and they qualify under CIL even without the treaty.  

C. Question 2: Is it an opposable reservation? 

1. Effect of the reservation.  Opposability is about the effect the valid reservation has among the treaty relationships.  (Reserving party versus all other parties, and other parties among themselves.)

2. See Art 21.

3. General rule: State that wants to become a party to a multilateral treaty is not a party until at least one state accepts its reservation.  

4. State can accept or object to a reservation made by another state.  

a. If state accepts, neither party is bound insofar as they have made a reservation.  Reciprocal, symmetrical.  

b. If state objects to the reservation, can also object to the entire treaty relationship between the two states.  

c. Art 21(1)(a) and 21(3): difference between accepting reservation and objecting but still maintaining relationship.  Unclear whether there is a different legal meaning.  

5. Three possible reactions to proposed reservation: 

a. Accept: treaty takes full effect between the parties. 

b. Object: treaty takes full effect between the 2 states, except the provision affected by the reservation to the extent of the reservation. 

c. Object + object to treaty entering into force: no treaty relationship between the states. 

6. Reservations do not affect third parties to the treaty.

7. Some types of treaties require consent of all parties because the obligations are so highly integrated that a reservation will affect all states (e.g., disarmament treaties, and alliance treaties).  

8. In the US Senate, Reservations, Understandings, and Declarations (RUDs) are the set of conditions the Senate attaches with its acceptance of the treaty.  Do not modify legal effects of treaty.  

a. Niagara River Treaty Case
i. Treaty providing for allocation of hydroelectric power between the 2 countries. 

ii. Senate included “reservation” that US reserved right to provide by legislation for use of US share of power.  Canada didn’t object.  Federal agency denied requested project license to use the power on grounds that Congress hadn’t legislated.  Court held the “reservation” had no legal effect.  

D. Reservations to treaties creating an int’l organization: Created organ decides on permissibility.  
E. Reservations to Human Rights Treaties 
1. Hierarchy of rights?

a. While certain rights can be derogated from in emergency situations, others are so fundamental are non-derogable (e.g., torture).  

b. Overlap between non-derogable rights in treaties and jus cogens in customary IL.

c. Erga omnes: rights that states owe to all other states, so they qualify under CIL even without the treaty.

2. HR Comm. General Comment on reservations to ICCPR (p. 490). 

a. Committee applies object and purpose test.  Object and purpose of treaty is to: a) create binding framework of rights; b) create monitoring mechanism. 

b. Heavy onus on state to justify reservation to non-derogable provisions.  

c. Widely formulated reservations that render ineffective all Covenant rights that require change in nat’l law fail the object and purpose test.  

d. Invalid reservations are severable.  

i. State is bound, and reservation doesn’t count.

ii. Generally, state’s intent on the reservation makes it severable or non-severable.  But the HRC moves away from this trend by presuming reservations are severable. 

iii. Potential effects: 

a) Promotes participation by states that ratify. 

b) Allowing reservations takes away from sense of mutuality of obligation. 

c) In future, states will clarify that reservations are non-severable. 

d) Doubtful states will recognize they are bound without their consent. 

e) Creates disincentive to ratify with reservations.  

INTERPRETATION

A. Unilateral Interpretation

1. Unilateral interpretation of one state is not binding on the other party, even if a domestic court (or the legislative or executive branches) interprets the treaty.  See Jesse Lewis (US v. Great Britain) (p. 503).  
2. Unilateral interpretation can lead to principles of estoppel, acquiescence, protest.  When state offers its interpretation and other party acquiesces, it's binding.
a. Temple of Preah Vihear Case (Cambodia v. Thailand) (p. 504).  Dispute about sovereignty over border area containing the temple.  Court held for Cambodia because French had drawn map for Thailand, showing the temple on Cambodian territory, and Thailand never protested.  
b. Panama Canal case (p. 505).  Hay-Pauncefote treaty between UK and US.  UK objected to exemption of Panama from paying tolls.  US argued that UK didn’t complain about that exemption in an existing US-Panama treaty.

B. Modes & Principles of Interpretation

1. Principles of interpretation

a. Textual: ordinary meaning of terms. 

b. Intention of parties: travaux preparatoires.  

c. Teleological/purposive 

i. Originalist 

ii. Dynamic emergent (e.g., European Convention on Human Rights) 

2. Use different methodologies for different types of treaties.  

3. Attraction of intentionalism or purposivism:  

a. Consistent with idea of sovereignty and consent.

b. More consistency over long-term. 

c. Treaties difficult to amend. 

4. Attraction of textualism: 

a. Temporal dimension of new states joining. 

b. Complexity of determining "collective" intent. 

c. Tribunals uncomfortable declaring what state intended.  

C. Vienna Convention on interpretation 
	Article 31. General rule of interpretation

1.  A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. 

2.  The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes: 

(a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty; 

(b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.

3.  There shall be taken into account, together with context:

(a) any subsequent agreement between the parties regarding the interpretation of a treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation; 

(c) any relevant rules of int’l law applicable in the relations between the parties. 

4.  A special meaning shall be given to a term if it is established that the parties so intended.

Article 32. Supplementary means of interpretation.

Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31: 

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.


1. Primarily textualist, but in the context of object and purpose.  Take into account subsequent agreements or practices between parties and relevant rules of IL. 

2. Supplementary means of interpretation (Art 32): 

a. Intentionalism comes in through the back door.

b. Where language would lead to absurd result, can look to travaux preparatoires. 

c. Tribunals have been hesitant to use travaux b/c poorer nations didn't use to have access to them. 

D. Organs of Interpretation and Interpretation by Parties 
1. What mechanism to decide on conflicts within the organization about the scope of powers granted to the various organs?
2. UN Charter
a. No provision on its interpretation.

b. Left to each organ of UN to interpret provisions relevant to its activities.  

c. Dispute on what the scope of SC and GA powers is.  What happens in cases of conflict?
d. Reasons for no provision: 
i. Preserve flexibility. 
ii. Minimize politics and power in the judiciary, and thus avoid skepticism of states.  
3. Treaty of Rome 
a. Created European Economic Communities and European Court of Justice.  Granted authority to ECJ to interpret treaties and determine these type of questions authoritatively.  
b. Contrast to UN Charter.  Differences: 
i. Interests are more common, so less conflict of interests, and less concern about judicial impartiality.

ii. Creation of political community is of a different nature than int’l community as a whole.  
TREATY TERMINATION & SUSPENSION

A. Termination or Withdrawal by Consent or by Terms of Treaty
	Article 54. The termination of a treaty or the withdrawal of a party may take place: (a) in conformity with the provisions of the treaty; or (b) at any time by consent of all parties after consultation with the other contracting States.


B. Denunciation or Withdrawal when Treaty Doesn't Specify 

	Article 56. 1. A treaty which contains no provision regarding its termination and which does not provide for denunciation or withdrawal is not subject to denunciation or withdrawal unless: (a) it is established that the parties intended to admit the possibility of denunciation or withdrawal; or (b) a right of denunciation or withdrawal may be implied by the nature of the treaty.  2. A party shall not give less than twelve months’ notice of its intention to denounce or withdraw from a treaty under paragraph 1.


1. Allows a state in its judgment to terminate a treaty. 

2. Infer that even though they didn’t specify, they intended for right of [termination[.

3. Subject matter implying it shouldn’t be perpetual: treaties of commerce or alliance.    

4. Subject matter implying that it should be perpetual: human rights, boundary disputes.  

a. Boundary disputes:  Permanent by nature.  Particularly sensitive, because int’l conflict will likely result from unsettled boundary disputes.  

C. International Organizations 

1. UN Charter has no provision on withdrawal.  

2. Recognized, although limited, right of withdrawal.  

D. Human Rights Treaties 

1. Many HR treaties say nothing about termination, but generally, denunciation should be allowed if that’s intent of parties, or if inferred from nature of agreement.  

2. Promote universality.  

3. HR Committee argument that state cannot withdraw from treaty because once they have accepted it, the right was given to the people, not the state.  

a. Worked in the case of North Korea.  

b. However, raises questions about what it means to be party to HR treaty.  

E. Termination in response to a breach.
	Article 60
1.  A material breach of a bilateral treaty by one of the parties entitles the other to invoke the breach as a ground for terminating the treaty of suspending its operation in whole or in part.

2.  A material breach of a multilateral treaty by one of the parties entitles: 

(a) the other parties by unanimous agreement to suspend the operation of the treaty in whole or in party or to terminate it either:

(i) in the relations between themselves and the defaulting State, or

(ii) as between all the parties; 

(b) a party specially affected by the breach to invoke it as a ground for suspending the operation of the treaty in whole or in part in the relations between itself and the defaulting State;

(c) any party other than the defaulting State to invoke the breach as a ground for suspending the operation of the treaty in whole or in part with respect to itself if the treaty is of such a character that a material breach of its provisions by one party radically changes the position of every party with respect to the further performance of its obligations under the treaty.

3.  [. . .]

4.  Paragraphs 1 to 3 do not apply to provisions relating to the protection of the human person contained in treaties of a humanitarian character, in particular to provisions prohibiting any form of reprisals against persons protected by such treaties.


1. In bilateral treaties . . .

a. If state materially breaches the treaty, the other party can invoke it as grounds for terminating in whole or in part.  

b. Because there is no compulsory dispute resolution, don't want states to claim that non-material breaches constitute an excuse.  Would undermine treaty regime. 

2. In multilateral treaties . . .

a. If state materially breaches, option for rest of states to unanimously (a) ignore; (b) suspend with regard to breaching state; (c) terminate treaty.

b. States specially affected by the breach can treat the breaching state as a party to a bilateral treaty.  

c. Where every state's interest is affected by the breach, Art 62(c) allows state to suspend obligation to treaty as a whole.  

3. Exception: protection of humans (humanitarian character).

4. HYPO of armistice agreement 

a. Core provision that both sides stop fighting, but there are other lesser provisions. 

b. When one side materially breaches a lesser provision, might justify suspending armistice and reinstituting conflict.

c. Invoked by US against Iraq.  

5. ICAO agreement (Pakistan v India)

a. India claimed Pakistan materially breached agreement on civil aviation, so it was terminating relationship under the agreement.  Pakistan brought India to court.  India claimed no jurisdiction because they had terminated agreement.  

b. H: Terminating a treaty unilaterally doesn't terminate the jurisdictional provision.  

F. Rebus sic stantibus: fundamental change of circumstances.
	Article 62
1.  A fundamental change of circumstances which has occurred with regard to those existing at the time of the conclusion of a treaty, and which was not foreseen by the parties, may not be invoked as a ground for terminating or withdrawing from a treaty unless: 

(a)  the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty; and

(b)  the effect of the change is radically to transform the extent of obligations still to be performed under the treaty.

2.  A fundamental change of circumstances may not be invoked as a ground for terminating or withdrawing from a treaty:

(a) if the treaty establishes a boundary; or

(b) if the fundamental change is the result of a breach by the party invoking it either of an obligation under the treaty or of any other int’l obligation owed to any other party to the treaty.

3.  If, under the foregoing paragraphs, a party may invoked a fundamental change of circumstances as a ground for terminating or withdrawing from a treaty it may also invoke the change as a ground for suspending the operation of the treaty.


1. 5 requirements (very strict)
a. Change fundamental in character.

b. Change unforeseen.

c. Change in essential basis for consent.  

d. Radically transform obligations of invoking party. 

e. Obligations unfulfilled. 

2. Inapplicable: party’s breach gave rise to the changed circumstances; boundary treaties (what about treaties that cede sovereignty over certain areas?); treaty already performed.

3. Application. 
a. Very strict to avoid giving states an easy out and creating instability in system.

b. World changes rapidly, so worry that states would often invoke.   

c. No compulsory jurisdiction, like domestically.  

d. VC’s notice procedures mitigate this problem.

4. Rationale.
a. Encourages participation, especially for long duration treaties.  

b. Avoids putting states under severe internal pressure to violate.  

5. Case Concerning the Gacikovo-Nagymaros Project (Hungary/ Slovakia) (ICJ 1997) (p. 557)
a. Background: hydroelectric plant on Danube river.  Major investment on both sides.  1989 shift in regimes.  Hungary claimed fundamental change of circumstances: not economically viable, environmentally disastrous, dependent on Warsaw Pact alliance.
b. Court found that changes were not unforeseen, since there were provisions for renegotiation.  
c. Issue of change of political regime:
i. Hungary argues it’s an essential basis.  When gov’t negotiating treaty is dictatorship, no consent of the people.  When that gov’t changes to a democracy, must have consent of the people to continue to be bound by treaty.  Consent and democracy.
ii. Response is that that opens the door too wide.  How do we have an int’l system if we don’t fully recognize consent from regimes that aren’t sufficiently democratic?  Should we only have an int’l system among democratic states?!  Undermine stability of int’l legal regime.
6. Fisheries Jurisdiction Case (United Kingdom v. Iceland) (ICJ 1973) (p. 559)
a. Background: 1961 agreement between Iceland and UK that Iceland would get 12-mi fisheries zone.  Agreement included compromissory clause that ICJ would get compulsory jurisdiction if Iceland asserted +12-mi.  Later, Iceland asserted a 50-mi zone, rejected by UK.  

b. Iceland argues no ICJ jurisdiction because it has terminated agreement on grounds of changed circumstances.  

i. 12-mi zone has become the norm.  

ii. Advanced fishing technology.  

c. Court finds jurisdiction 

i. Note: courts don’t like to strip themselves of jurisdiction.

ii. Iceland had reaped benefits of agreement. 

iii. Must submit change of circumstances argument to court. 

iv. Change not radical.  

v. Change relates to fishing zone, not the jurisdictional clause.
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Dispute

· Dispute – a disagreement on a point of law or fact, a conflict of legal views or interests between two parties (Mavrommatis Case, 1924 P.C.I.J. Ser. A, No. 2, at 11-12)

· A disagreement is not a dispute if its resolution would not have any practical effect on the relations of the parties

The Obligation to Settle Disputes by Peaceful Means

UN Charter Obligations

· Article 2, paragraph 3 provides: all Members shall settle their international disputes by peaceful means in such a manner that international peace and security, and justice, are not endangered.
· Article 33 of the Charter states:

· The parties to any dispute, the continuance of which is likely to endanger the maintenance of international peace and security, shall, first of all, seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements, or other peaceful means of their own choice.

· The Security Council shall, when it deems necessary, call upon the parties to settle their dispute by such means.

· Article 36(3):  In making recommendations under this Article the Security Council should also take into consideration that legal disputes should as general rule be referred by the parties to the International Court of Justice in accordance with the provisions of the Statute of the Court.

Other Treaty Obligations of Peaceful Settlement

· The General Act of 1928 (The Geneva Act)
· Chapter 1: provides for conciliation of legal disputes if the parties so agree
· Chapter 2: requires the submission of the dispute (if the conciliation fails) to arbitration or to the Permanent Court of International Justice

· Debate as to whether the act survived the demise of the League of Nations; ICJ statute mirrors the PCIJ’s and the ICJ is substituted for PCIJ in treaties, etc. 

· Other Dispute Settlement Treaties
· Arbitration tribunals, Hague Conferences, Prize courts
· After the UN Charter came into force, new treaties that dealt solely with peaceful settlement decreased sharply
· Dispute Clauses in Treaties on Other Matters

· Many treaties dealing with other matters contain broadly stated obligations to settle disputes through negotiation, conciliation, arbitration or judicial settlement

· Some take the form of compromissory clauses providing for judicial settlement at the ICJ

· Some treaties provide for settlement through bilateral negotiations, consultation or other contacts of the parties.

· Other contemporary fora  
· The ICJ is not the only forum for dispute resolution and been underutilized. Nevertheless, still viewed as the paradigmatic, ideal forum of international dispute resolution.
The International Court of Justice: Background

Charter of the United Nations (Articles 92 – 96): THE ICJ

Article 92: 

· The International Court of Justice shall be the principal judicial organ of the United Nations. It shall function in accordance with the annexed Statute, which is based upon the Statute of the Permanent Court of International Justice and forms an integral part of the present Charter. 

Article 93:

· All Members of the United Nations are ipso facto parties to the Statute of the International Court of Justice. 

· A state which is not a Member of the United Nations may become a party to the Statute of the International Court of Justice on conditions to be determined in each case by the General Assembly upon the recommendation of the Security Council. 

Article 94:

· Each Member of the United Nations undertakes to comply with the decision of the International Court of Justice in any case to which it is a party. 

· If any party to a case fails to perform the obligations incumbent upon it under a judgment rendered by the Court, the other party may have recourse to the Security Council, which may, if it deems necessary, make recommendations or decide upon measures to be taken to give effect to the judgment. 

Article 95:

· Nothing in the present Charter shall prevent Members of the United Nations from entrusting the solution of their differences to other tribunals by virtue of agreements already in existence or which may be concluded in the future. 

Article 96:

· The General Assembly or the Security Council may request the International Court of Justice to give an advisory opinion on any legal question. 

· Other organs of the United Nations and specialized agencies, which may at any time be so authorized by the General Assembly, may also request advisory opinions of the Court on legal questions arising within the scope of their activities. 

Statute of the ICJ (Articles 34-38): CHAPTER II - COMPETENCE OF THE COURT

Article 34

· 1. Only states may be parties in cases before the Court.

· 2. The Court, subject to and in conformity with its Rules, may request of public international organizations information relevant to cases before it, and shall receive such information presented by such organizations on their own initiative. 

· 3. Whenever the construction of the constituent instrument of a public international organization or of an international convention adopted thereunder is in question in a case before the Court, the Registrar shall so notify the public international organization concerned and shall communicate to it copies of all the written proceedings. 

Article 35

· 1. The Court shall be open to the states parties to the present Statute. 

· 2. The conditions under which the Court shall be open to other states shall, subject to the special provisions contained in treaties in force, be laid down by the Security Council, but in no case shall such conditions place the parties in a position of inequality before the Court. 

· 3. When a state which is not a Member of the United Nations is a party to a case, the Court shall fix the amount which that party is to contribute towards the expenses of the Court. This provision shall not apply if such state is bearing a share of the expenses of the Court 

Article 36

· 1. The jurisdiction of the Court comprises all cases which the parties refer to it and all matters specially provided for in the Charter of the United Nations or in treaties and conventions in force. 

· 2. The states parties to the present Statute may at any time declare that they recognize as compulsory ipso facto and without special agreement, in relation to any other state accepting the same obligation, the jurisdiction of the Court in all legal disputes concerning: 

· a. the interpretation of a treaty;

· b. any question of international law; 

· c. the existence of any fact which, if established, would constitute a breach of an international obligation; 

· d. the nature or extent of the reparation to be made for the breach of an international obligation. 

· 3. The declarations referred to above may be made unconditionally or on condition of reciprocity on the part of several or certain states, or for a certain time. 

· 4. Such declarations shall be deposited with the Secretary-General of the United Nations, who shall transmit copies thereof to the parties to the Statute and to the Registrar of the Court. 

· 5. Declarations made under Article 36 of the Statute of the Permanent Court of International Justice and which are still in force shall be deemed, as between the parties to the present Statute, to be acceptances of the compulsory jurisdiction of the International Court of Justice for the period which they still have to run and in accordance with their terms. 

· 6. In the event of a dispute as to whether the Court has jurisdiction, the matter shall be settled by the decision of the Court. 

Article 37: Whenever a treaty or convention in force provides for reference of a matter to a tribunal to have been instituted by the League of Nations, or to the Permanent Court of International Justice, the matter shall, as between the parties to the present Statute, be referred to the International Court of Justice. 

Article 38

· 1. The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply: 

· a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; 

· b. international custom, as evidence of a general practice accepted as law; 

· c. the general principles of law recognized by civilized nations; 

· d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.

· 2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree thereto. 
International Court of Justice Operations

· 15 judges nominated by countries and voted on by GA and SC

· Each judge serves a 9 year term, but every 3 years, 5 new judges are elected (continuity and change in the court)

· Seats should be divided up geographically, only one nationals from a state on court at a time – informal arrangement – each of the permanent members of the security council all have one judge at all times on the ICJ

· Principal forms of civilization and legal systems should find representation on the General rule – 4 judges from Western Europe (UK, French and two others, 2 from Eastern Europe (one being Russia), 3 Asian (1 Chinese), 3 African, 2 South American, 1 North America

· Parties with no judge on the court can have an “ad-hoc” judge
· Order ICJ looks at case: jurisdiction + admissibility (judiciability) + merits
· Admissibility – is the issue one which is appropriate for the court to resolve? (similar to separation of powers concern – should the ICJ stay out in preference to other UN organs)
· Two types of cases: Advisory and Contentious cases

· 100 cases in first 50 years of operation (75 contentious, 22 advisory)
· Court may sit in chambers (not the full panel of 15) when established by the court or partices of the suit

· Advantages – parties have more control over the procedure and addresses the traditional reluctance of states to use the ICJ – encourages judicial settlement
· Disadvantages – the ICJ, as a source of CIL, might produce decisions in chambers  that have regional biases
Traditional Reluctance of States to Use the ICJ

· Arguments on both sides whether the power differential between states is exacerbated or ameliorated by the ICJ.
· Questions of true neutrality.
· Concerns about existence of magnitude of IL adequate to resolve disputes.
· Even if there is a legal element to the dispute, there are broader political ramifications.
· Political resolution of wider dispute may be more complicated after legal resolution.
· See Case Concerning United States Diplomatic and Consular Staff in Tehran and Case Concerning Military and Paramilitary Activities in and Against Nicaragua. 
· Some states believe that politics should dominate in such cases, not law.
Jurisdiction in Contentious Cases
· State v. State cases.  Ultimately based on consent of parties.
· Consensually-based Jurisdiction: Article 36(1): Situational consent by treaty or agreement.
· State enters special agreement and defines which questions it wants ICJ to decide.

· Compromissory Jurisdiction: Disputes under certain treaties; instituted unilaterally by application (See Iran Hostage case).
· Compulsory Jurisdiction Under the Optional Clause: Article 36(2): Compulsory jurisdiction for: Interpretation of treaties; any question of IL; any facts necessary to establish breach; and any reparations to be paid in case of breach.
· Unilateral declaration recognizing jurisdiction
· Helps overcome ICJ’s limited jurisdiction

· Modest number of states have submitted declarations, many with reservations

· 63 states bound by declarations

· p. 861 provides Examples of  Declarations of Compulsory Jurisdiction of the Court

· US terminated its declaration Oct 7, 1985 by Reagan with effect six months later.

· Reciprocity: Article 36(3): Declarations recognizing jurisdiction (under 36(2)) can be conditioned on reciprocity.

· Three primary postulates of reciprocity:

· Jurisdiction exists under the Optional Clause only to the extent that both parties have accepted a common commitment.
· Determination of reciprocity takes place only at the moment the Court is seized of a case.

· Reciprocity applies only to the scope and substance of the commitments, NOT to the formal conditions of their creation, duration and extinction. (See Nicaragua case.)
· Substantive reservations: only found in limited category of cases: matters strictly within the domestic jurisdiction of the states (as determined by the state), subject matter exception (ex. Canada and fishery zones), military hostilities, etc.

· Procedural reservations (NO reciprocity): time renewal, termination retroactivity.  (See Nicaragua case.)

Objections to Jurisdiction or Admissibility

Nuclear Tests Cases (Australia v. France) (New Zealand v. France), (ICJ 1974)

· Facts: France engaged in atmospheric nuclear testing in the South Pacific.  Australia and New Zealand “sought protection against any further atmospheric tests.”

· Court first must determine jurisdiction and admissibility
· France does not concede jurisdiction – refuses to appear.
 Court never resolves the issue of jurisdiction.

· Crisis for the ICJ: France challenges its authority 

· Finding mootness allows the ICJ to get rid of the case and the problem

· France declared that it will not do these tests anymore.

· Provides an elegant judicial way to get rid of the case because the case was now moot.

· Other option: proceed and issue an order decided on the merits of the case, but France has already made it clear that it will not defer to the  ICJ. 

· ICJ’s Resolution: unilateral acts create legal obligations in some circumstances.
· France is now bound by ICJ to no longer engage in atmospheric tests.

· The statements by France bound it unilaterally

· Not a treaty, not reliance

· Statements made by French government, on their own accord.

· Erga Omnes – certain legal obligations owed to everyone (chapter 7) 

· While deciding the mootness, the court found an obligation on the side of France – looks like a judgment!

· Even if no ultimate jurisdiction, Court has to administer the case and parties have certain obligations (i.e. make arguments, submit papers, pay fees).  

· Before even deciding jurisdiction, Court has inherent jurisdiction to analyze IF there is a case to be litigated.  Here, the Court merely recognizes France’s declaration, which is within it’s jurisdiction.

Case Concerning United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran), 1979 I.C.J. 7 (Case on the Provisional Measures)
· Facts: US instituted proceedings against Iran – the situation of the US Embassy in Tehran and the seizure and holding of hostages of members of the US diplomatic and consular staff in Iran.
· US based claim on violation of various treaties
· Iran responded that the conflict is not one of the interpretation and application of these treaties, but a result of much more fundamental and complex elements (Crimes perpetrated in Iran by the US government; 1953 coup d’etat; Violations of international norms).  
· Court finds that it should not decline to take cognizance of one aspect of a dispute merely because that dispute has other aspects. 
· The US also asked for several provisional measures 
· Iran does not appear – “the non-appearance of one of the States concerned cannot by itself constitute an obstacle to the indication of provisional measures”
· Iran objects to the provisional measures based on PCIJ precedent
· Court finds US asking for provisional measures to preserve the substance of the rights which it claims pendente lite (pending litigation – similar to preliminary injunction) 
· Court finds jurisdiction based on the claims under 1961 and 1963 Vienna Conventions – consensually-based jurisdiction. 
· HOLDING: There is nothing more fundamental to international law than diplomatic and consular relations, as codified in the Vienna Conventions, to which both Iran and US are parties and the continuance of the situation exposes human beings concerned to harm… (consensually-based).
· Iran should immediately ensure the Embassy and Consulates restored to the possession of the US 
· Ensure the inviolability and effective protection provided by the treaties and international law.  Ensure immediate release of all hostages and afford full protection.  Afford all the diplomatic and consular personnel protection, privileges and immunities required under treaty.
· Both parties must ensure that no action is taken to exacerbate the situation.
Case Concerning United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran), 1980 ICJ 3 (Case on the merits)
· First decides admissibility, jurisdiction and then question of law.
· HOLDING: Iran is violating obligations owed to the US (through treaties; Iran must immediately take all steps to redress the situation; Iran owes reparation to the US to be decided in subsequent hearing.
· The court will not dismiss a case because the legal aspect is only one element of a political dispute.  To do so would be to impose a “far-reaching and unwarranted restriction upon the role of the Court in the peaceful settlement of international disputes.”
Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States) 1984 ICJ (162) 392 (Provisional Measures) Jurisdiction 

(Note: The Nicaragua v. US case earlier in the outline refers to the 1986 case on the merits)
· Facts: Strange historical background.  Nicaragua was a part to the League of Nations.  Under the League, members were not ipso facto members of the PCIJ.  States had to sign and ratify the statute of the court.  Nicaragua signs statute, promising ratification will be sent.  Ratification never arrives.  When the UN Charter is passed, smooth transition from the PCIJ to the ICJ.  Declarations made under statute of PCIJ are still in force shall be deemed to be acceptance of compulsory jurisdiction of ICJ.  

· Issue #1: Without ratification, was Nicaragua’s declaration to the PCIJ valid under the ICJ?

· Holding: Nicaragua’s declaration is valid.

· Nicaragua only needed to ratify the PCIJ declaration to make it valid, but under UN Charter, the ICJ was ratified automatically; therefore, the declaration of compulsory jurisdiction was valid.  

· Subsequent practices of states.  Everyone in the international community just accepted Nicaragua being a party to the ICJ (printed in UN documents, etc.). No state raised any objections.

· Issue #2: Was the US’s amendment to its 1946 ICJ Declaration valid?  (If it was, then the Court had no jurisdiction.)

· US claims it is not bound by its own declaration, which requires 6 months notice to change ICJ declarations – based on the principle of reciprocity (Nicaragua not bound by 6 months notice rule)

· Holding: No reciprocity for procedural reservations, must be within “scope and substance.”
· Issue #3: Did the Treaty of Friendship, Commerce and Navigation (FCN) provide subsidiary jurisdiction?  (Does jurisdiction provided by a compromissory clause in a treaty allow for jurisdiction, even if the state’s claims are not based on a violation of the treaty?)

· Holding: Court finds that it has jurisdiction under the FCN 

· Admissibility: Challenged by the US on five grounds:

· Absence of indispensable parties 

· The issue being addressed by the SC, question involving peace and security are the responsibility of the SC

· Self defense – inherent right recognized in Article 51 - not appropriate for judicial involvement

· Military hostilities involve factual questions that it can’t resolve

· Regional process

· Court finds none of the claims to be compelling

· Court grants provisional measures 
Statement of Legal Advisor of State Department, Abraham D. Sofaer, to Senate Foreign Relations Committee
 

· A year after the Nicaragua case, the US withdrew its acceptance of compulsory jurisdiction altogether.  National security concerns outweighed the symbolic significance of the US’s acceptance to the ICJ’s compulsory jurisdiction.

Non-Appearance

· The Statute of the Court does not provide for entry of judgment by default.  

· In the event that a party fails to appear or does not defend, Article 53 of the Statute requires the Court to satisfy itself that it has jurisdiction and, if so, that the claim of the application is well founded in fact and law. 

Intervention and other “Third Party” Issues

· Article 62 – a state which considers that “it has an interest of a legal nature in the case” may be permitted to intervene.

· Article 63 – when a state is a party to the convention which is before the court and wishes to intervene.

Provisional Measures: Article 41
· Similar to injunctive relief (touchstones: irreparable harm, urgency, etc.)

· Court requires a part to show prima facie claims for jurisdiction, before it will consider provisional measures.
· Are provisional measures binding?  Was a long-standing issue because of Article 41’s wording (“ought”). 
· Breard: US SC refused to recognize the ICJ provisional measure not to execute as binding.  
· LaGrand: ICJ provisional measures are binding.  ICJ had issued provisional measure not to execute, but US ignored.  Germany continued to litigate to determine whether US had violated int’l obligations.  
Aegean Sea Continental Shelf Case (Greece v. Turkey) 1976 I.C.J. 3
· Facts: Turkish government began exploration for oil in submarine areas of the Aegean Sea claimed by Greece as part of the continental shelf appertaining to certain Greek islands. Greece sought to enjoin Turkey from further exploration.
· Holding: Court denies the request for provisional measures. 
· Example of the strict “irreparable harm” standard of the ICJ – the seismic testing did not cause permanent damage, or damage great enough to be deemed irreparable harm.
Advisory Opinions: Article 65 and 96

· Non-contentious and does not involve states.  
· General doctrine: 

· Court must be asked by a body with authority to ask (GA, SC, or specialized agency).

· Must be a legal question.  

· If a specialized agency is asking, it must fall within the scope of their actions.  (See Nuclear Weapons case.)

· Court asks if: (1) it has jurisdiction, and (2) it is admissible.  

· The court has never rejected an advisory opinion on the ground that it was improper (inadmissible).  

· Court rejects the argument that it can’t decide a question that is political in nature.  As long as there is a legal question, it can issue an opinion.

· States may participate – may be directly interested parties, but are not technically parties to the proceedings. 
· Not a binding opinion - what the court thinks the law requires.  There are efforts, however, to make the advisory opinions binding.  Even though an advisory opinion isn’t binding, it can help GA or SC resolve political disputes.  (See Western Sahara case.)
Convention on the Privileges and Immunities of the United Nations Sec. 30

· “All differences arising out of the interpretation or application of the present convention shall be referred to the ICJ, unless in any case it is agreed by the parties to have recourse to another mode of settlement.  If a difference arises between the UN on the one hand and a Member on the other hand, a request shall be made for an advisory opinion on any legal question involved in accordance with Article 96 of the Charter and Article 65 of the Statute of the Court.  The opinion given by the Court shall be accepted as decisive by the parties.”  

· Convention grants immunity to experts performing missions for the UN to protect UN experts from being mistreated by member states.  When a special rapporteur is prosecuted, it’s the UN that asserts that its rights are being violated under privileges and immunities, but it can’t bring suit in ICJ under contentious jurisdiction (UN not a state).  So, UN asks for advisory opinion, which will be binding on state.

· Romania tried to restrain a UN expert.  UN could not bring suit under contentious jurisdiction.  Instead, UN asks for an advisory opinion, but it will be binding.

· Problem: state did not consent to the jurisdiction.

Western Sahara Case, 1975 I.C.J. 12

· Spain opposes the use of advisory jurisdiction to circumvent consent for jurisdiction.  Relies on rule that state cannot be compelled to submit its disputes with other states to court and relies on application of this rule to advisory opinion based on PCIJ Eastern Corelia case.

· GA requested the case so it can later exercise powers for peaceful settlement of decolonization of Western Sahara and to get opinion to assist it in properly exercising its function.

· Issue is no about the legal status of territory today but one of rights at the time of colonization –Spain’s rights won’t be affected by the opinion.  

· The legal position of state refusing consent is not in anyway compromised by answers that court may give.

Eastern Corelia Case 

· Dispute between Finland and USSR, latter not member of the PCIJ, therefore Court refused to render advisory opinion.

· Admissibility issue: Finland could not get around non-consent of jurisdiction by asking the assembly to request an advisory opinion.  If Finland could not bring suit against USSR in the PCIJ, then it could have the legal issue addressed in an advisory opinion.

Legality of the Threat or Use of Nuclear Weapons, 1996 I.C.J. 226

· Both GA and WHO request the advisory opinion.  The court only accepted the request by the GA, not WHO.

· WHO’s request not appropriate – not a legal question. While nuclear war would have major impact on health, the nature of the concern is about the effects but that is unrelated to legality 

· To request an advisory opinion, the requesting body must be authorized.

· Court did have jurisdiction over GA request case (and purported to show how this issue fits with GA concerns which is easy b/c GA has broad authority).

Advisory opinion concerning security barrier in Israel
· Arguably, Israel has this claim that what is really occurring is trying to turn a contentious case into an advisory opinion
· BUT as long as GA has its own interests/purposes in asking for the advisory opinion, the court has not looked at the fact that in the background a motivation might be part of a contentious case (to avoid state consent requirement).
· ONLY asks if GA has legitimate legal question.
· GA requests the opinions and the GA has recommendation powers but none are binding.
· SC has binding powers but given the tension between GA (dominated by Global South) and SC (permanent members), the ICJ is being brought in as political tool b/w GA and SC.

Section VII: UN Charter & the Use of Force
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Most important distinction: unilateral v. collective uses of force.  Collective unilateral is also possible, when one state is the instigator and forms a coalition of the willing—that does NOT make the action a collective action.  Must be undertaken by a global or regional community to be collective. 

UN Charter

1) Chapter I: Purposes and principles 

a. Art 1(1): maintain int’l peace and security.  

· Foremost purpose of the UN.  

· Aim was to create a sys of collective security

b. Art 2: 

· 2(1): sovereign equality 

· 2(3): settle int’l disputes by peaceful means

· 2(4): “All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.”  

1. General prohibition on the use of force with only 2 exceptions: Art 51 and the collective use of force through the UN security sys.  

a. Question arises about all the words that follow the first clause, but it’s been widely rejected that they qualify it.  Gives rise, though, to arguments about whether humanitarian or pro-democratic interventions might be justified.  

2. Principle of non use of force is foundational 

a. But what do they mean by “force”?  Developing countries argue that “force” should also mean economic coercion, but “force” is just defined as armed, military force.  

3. This article, and maybe the whole Charter, is a status quo oriented; no matter how unjust the situation is, state cannot resort to force to achieve its aims.  

· 2(7): UN cannot intervene in matters that are essentially within the jurisdiction of the state.  

1. Principle of non-intervention.  

2. Query: what’s the scope of this?  HR?  Now, HR is a matter of legitimate int’l concern.  

3. What falls within 2(7) is a moving target.  

2) Chapter II: Membership.  

a. All states can become members.  Query: should it be restricted to “peaceloving” states, or liberal democracies?  

b. Issue of how a new state is admitted.  GA admits on recommendation of SC, which gives permanent members a veto power.  (China and Taiwan.) 

3) Chapter IV: General Assembly

a. Universal body.  One state, one vote.  

b. Art 10: GA has broad powers to consider any issue w/in scope of Charter.  It has authority to discuss anything pertaining to charter and int’l relations/law and make recommendations.  However, can only issue recommendations.  Not a legislative body.  

c. Art 13: Int’l Law Commission.  

4) Chapter V: Security Council 

a. 15 members

· Geographic representation.  2-yr terms.  Elected by GA.  

b. 5 permanent with veto power.  

· Says "concurring votes."  Practice is that if permanent member abstains, that's not a veto. 

c. Need 9 votes for a resolution.  

d. Art 24: SC “acts on [Members’] behalf.”  So, SC is in some respects a representative body.  

· 24(2): In discharging its duties, the SC shall act in accordance with the Purposes and Principles of the United Nations.  This means there are legal limits on SC’s power.  

· Montreal Order case: British/US v. Libya in Scotland bombing.  Imposed sanctions via SC resolution.  ICJ’s Marbury v. Madison moment, but they were too wishy-washy, and the case was ultimately withdrawn by Libya.

5) Ch. VI: Peaceful Means of Dispute

a. SC may recommend the manner in which parties settle their disputes

6) Ch. VII: *Action with respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression
a. Chapter VII is very ambitious – SC has exec functions (enforcing IL) and also legislative powers and judi powers (which state is in violation, which should be held responsible).  

b. Art 39: SC shall determine existence of threat to peace, breaches of peace, acts of aggression.  Shall make recommendations.  Mandatory.  

· Jurisdictional provision.  

· Since the end of the Cold War, expansive definition of “threat to the peace.”  (It was probably confined at the time charter was adopted to mainly cross-border related.)  

· Wide consensus now that humanitarian disasters are a threat to the peace.  Refugee flows as a pretextual hook.  

· Post 9/11
: 

c. The only use of force during the Cold War was in Rhodesia, S. Africa.  

d. Art 41-42: Diplomatic, econ, military measures SC can take.  

e. Art 43: Member states shall enter into agreements whereby they make available a certain portion of their military forces for the SC.  

· This is where the Charter failed.  

· Debate about Art 43’s constitutionality in the US.  

· Instead, resorted to “coalitions of the willing,” which sounds legally justified, but really the coalition does whatever it wants following authorization.  E.g., Korean War.
   

f. Art 51: Preservation of inherent right of self-defense, until SC takes action.  

· This article has been transformed, since Art 43 never happened.  

· It’s a very narrow definition of self-defense, and there are some arguments that CIL defined self-defense more broadly in 1945.  Should we instead look to CIL?  This is part of a larger sweep of arguments justifying unilateral uses of force purportedly under Art 51.

· Exception: Intervention by consent.  Where a state requests help from another in putting down an internal rebellion.  Under general rules of IL, not subject to restrictions on use of force.  

7) Ch. VIII: Regional arrangements

a. Organizations created for purpose of unilateral collective self-defense.  E.g., NATO.

b. Art 53: These orgs are subject to Art 2(4), as well.  

c. However, SC can authorize them to use force.  

· Cuban Missile Crisis.  US quarantined Cuba, which was an act of war.  SC hadn’t authorized it in advance.  

1. Query: Can the US claim preventative self-defense? (not argued for at the time, but argued for by Wedgewood)

· After the Cold War, regional orgs started acting without blessing of SC.  Post-hoc justifications.  E.g., Kosovo, West Africa.  

8) Misc: Art 103: appears to create hierarchy of IL, with the UN Charter as supreme.  

Historical Overview of the Use of Force

· Jus in bello: laws of war.  Jus ad bellow: when it is legal to go to war.  
· Before UN, war widely accepted.  Used as a method of collection of debts (“gunboat diplomacy”).  

· League of Nations: Could recommend sanctions and the use of force, but was a failure, because it didn’t act meaningfully in response to aggression.  

· Only time economic sanctions applied was against the Italian invasion of Ethiopia in 1935.  Failed response to this invasion really doomed the League.  

· Problem: Left to each member to decide when and whether a breach had occurred or an act of war had been committed.  No one really enforced sanctions/made them strong.  

· Kellogg-Briand Pact (1928).  US and Europe party to this treaty.  It didn’t stop the war from happening.  “condemn recourse to war for the solution of int’l controversies, and renounce it as an instrument of national policy”.  

· Nuremberg trials: 

· defined crimes as “planning, preparation, initiation or waging of a war of aggression, or a war in violation of international treaties, agreements, assurances, or participation in a common plan or conspiracy for the accomplishment of the foregoing”.

· Judgment of the Int’l Military Tribunal: “to initiate a war of aggression… is the supreme international crime”.

· Defense argued that war was self-defense (Poland excuse): but was judged by the Caroline test (necessity, imminence).

Reprisals

· SW.Africa case (1914): Portugal v. Germany: attacking forts in Angola.  Could possibly be justifiable under law of reprisal.  In this case, “reprisals are only permissible when they have been preceded by an unsatisfied demand”.  Imposes the “necessity” and “proportionate” requirement on the use of force as well.

Self-Defense

· The Caroline incident (1906): The Caroline was a small steamer employed by Canadian rebel encampments.  Canadian army attacked the occupants, who had not attacked them.  A member of the Canadian army was arrested and tried in NY, although the Canadian gov’t claimed it was a public act of self-defense.  

· “Inviolable character of the territory of independent states is the most essential foundation of civilization.”  

· Created the requirements of necessity and imminence.  “Necessity of that self defence is instant, overwhelming, and leaving no choice of means, and no moment for deliberation.”

· Proportionality also claimed in some letters: Burden of proof on Canada to show that even if there was necessity, that they did nothing unreasonable or excessive.

Definition of Aggression

· General Assembly Resolution: “Aggression is the use of armed force by a State against the sovereignty, territorial integrity or political independence of another State, or in any other manner inconsistent with the Charter of the United Nations, as set out in the definition.”
Regional Authorization of Use of Force
· Cuban Missile Crisis, 1962: Naval blockade and interdiction by US forces of the delivery of weapons to Cuba.  

· Two questions: 

· Can the US claim preventative self-defense?  (Not argued at the time, but argued by Wedgewood.)

· Can the OAS authorize such an action?  Council of the OAS (Organization of American States) resolution recommending that “the member states . . . take all measures, individually and collectively, including the use of armed force, which they may deem necessary.”

Intervention by Consent

· Schachter: Governments have a right to invite intervention, as long as there is no civil war going on.  But if the foreign military is used to restrict political independence, a problem arises.  That would contravene 2(4).  It’s a different situation when the invited foreign military is helping put down a coup or restore order.  
· Grenada case (1984): Governor-General of Grenada invited the US to protect him from a coup and the “vacuum of authority” it left.  (This may have been fabricated.)  Did he have the constitutional authority to do so?  Doubt as to its legal justification.  

· Panama case (1989): US actually swore in the democratically elected Panamanian leadership to invite them to overthrow Noriega.  Question: who has the power to recognize gov’t?  Is there any int’l criteria for recognizing gov’t legitimacy?  In the UN, at least, it seems that the SC is the only arbiter of gov’t legitimacy (ie China/Taiwan)

The Self-Defense Exception: Article 51

Military and Paramilitary Activities in and Against Nicaragua (ICJ 1986) (p. 955):

· US supported contras with direct military actions, such as mines in the harbors.  US claims that Nicaragua sent arms to El Salvador to support an insurrection – claimed this was Nicaragua engaging in indirect aggression by supplying weapons.  US argued that this “aggression” justified self-defense.  

· Court said assuming this is an armed attack and self-defense exception applies, in order for state to engage in collective self-defense on the basis of Article 51, the third party states can’t do it without a request from the country that’s been attacked (plus a declaration that they’ve been attacked).
· Court said that sending armed bands could be an act of aggression, but just sending weapons does not constitute an armed attack under Article 51.  Notwithstanding that it might violate IL as an invention in internal affairs, it doesn’t give rise to Article 51 right to self-defense.  Gives risk to right in El Salvador to take proportional countermeasures, but no right to do it collectively.  Collective countermeasures escalate.  

· Collective use of force only justified under Art 51 when armed attack occurs.  

Different readings of Article 51: Cold War and Beyond

· During Cold War, all the different uses of force were justified under Article 51.  Fundamental problem that Chapter VII didn’t happen!

· Parallel of the problem of the exception in law of treaties for fundamental change of circumstances.  Worry that if you recognize broad exceptions, since there’s no compulsory jurisdiction and no executive with enforcement responsibilities, the exceptions get used as pretexts.  The best way to understand the narrow definition of self-defense is that rules must be crystal clear; the vaguer the exceptions, the more likely states will use them as a pretext.  Undermine authority of scheme, the basic prohibition on use of force.

· The other side argues that if Chapter VII had worked, a narrow reading of Article 51 would be fine, but now states have to carry out the function that the Security Council was going to carry out.  Self-defense was exception allowed b/c there would be situations w/ crossing of armed border and SC wouldn't be ready to act quite that fast.  But when situation isn't so extreme and immediate and overwhelming, state should go to SC for them to decide what to do.  This is how to avoid pretextual use of force.

· Direct versus indirect use of force.  Does 2(4) include indirect use of force?  This is central because it was the Cold War.  At what point did US support for rebel forces under Reagan (Nicaragua, Afghanistan, Angola, Mozambique) constitute an act of force prohibited by 2(4)?  
Intervention for Political Regime 

· Brezhnev doctrine: intervention on behalf of socialist gov’t always okay.  

· Reagan doctrine: intervention for democracy, against communists always okay. 
Self Defense and Nuclear Weapons

· Proportionality principle applied in the Nuclear Weapons case to limit the use of nuclear weapons; but counterbalanced by the right of every State to survival.

· Schachter: Can anticipation of an attack count as self-defense?  Article 51 doesn’t say.  (Application of statutory interpretation, p. 968.)  Debate recently about nuclear weapons and anticipatory self-defense.  With the technology comes less time for defense, but also it makes it more important to avoid preemptive attack.  “It is important that the right of self-defense should not freely allow the use of force in anticipation of an attack on in response to a threat.”  Argues for the Caroline test as customary law as the definition under CIL.

Protection of Nationals

· Traditionally justified on the grounds of self-defense.  

· Must be an imminent threat of injury to nationals, a failure or inability on the part of the territorial sovereign to protect them and measures of protection strictly confined to the object of protecting them from injury. (p.973).  

· Question of whether the right to intervene to protect nationals survived the UN charter (p.974). 

· Rationale used by the US in Grenada, Panama.

Humanitarian Intervention

· Uses of force by one state to protect persons within another state from massive atrocities such as genocide. (p. 990)

· Can include military force accompanying deliveries of humanitarian aid, as in Somalia.

· Argument that there is an overwhelming moral claim for humanitarian intervention.  

· Schachter: “it has been argued that the renunciation of armed force could not have been intended to prevent such humanitarian interventions when other means, short of force, were proven ineffective,” but there is no state practice/opinio juris to back it up.  “No government has actually declared itself as favoring so broad an exception to the rule against force”.

· Lillich: you can’t expect states to give up humanitarian intervention when no substitute is offered.  Only collective intervention can reasonably persuade states to give up unilateral intervention. (p. 994)

Classic Examples (but not persuasive state practice)  

· India invasion of East Pakistan/Bangladesh

· Vietnam invasion of Cambodia to overthrow Pol Pot

· Tanzania overthrow of Idi Amin in Uganda 

Kosovo

· Massacre of dozens of Albanian civilians in Kosovo in Feb 1999 convinced NATO to intervene without a formal SC authorization in advance.  There was an absence of complete unity on the int’l scene.  Didn’t want to go through GA, because developing countries are concerned about humanitarian intervention.  SC Resolution to condemn US intervention failed overwhelmingly, but neither was there authorization. 

· On June 10, 1999, resolution formalizing the settlement of the conflict under Ch VII.  

· Possible way to have legalized Kosovo: 

· GA resolution under “Uniting for Peace”

· Regional arrangement 

· Argument that Kosovo succeed in seceding, became its own country

· Genocide Conv: Is the SC acting illegally by not acting?  Problem is language “undertake to prevent and punish” – doesn’t sound like a real binding obligation, more like good faith efforst.  

· Maybe there’s a distinction between legality and legitimacy.  NATO authorized it, and the SC didn’t condemn it.  It wasn’t within the text of the Charter, but was potentially within the purpose.  But this is a slippery slope, because it could be used for pretextual purposes.  Right of intervention versus a duty of intervention; we want an obligatory rule, not permissive rule.  Should be applied on consistent basis.  

Possible conditions for humanitarian intervention 

· Universal jurisdiction for jus cogens violations 

· consent by request of victims/majority in country (ANC argument)

· exhaustion of peaceful negotiation/other solutions

· the government is the one performing/controlling/acquiescing in violations (but is there any way for a gov’t to not acquiesce if it doesn’t ask for help with something it can’t control? Gives it more control over who it asks at least.)

· Need a showing that intervention will lead to improvement?

· Requirement that intervening country leave as soon as feasible

Rwanda
· Was it an easy case for intervention? 

· Seems obvious that there were jus cogens violations—UN had pretty reliable information, as did the US

· west: many people really believed the “long-standing tribal rivalries” theory.  Would have had to assume majority consent—ESPECIALLY since it was an attacked minority—would minority consent be sufficient in genocide?

· Were any diplomatic solutions tried? Prudence Bushnell, calling Rwandan foreign minister every day (see Samantha Power article, Sept. 2001 (I think), Atlantic Monthly).  Didn’t make a difference.  Clear that exhaustion was satisfied.

· Clear that the gov’t, if you could call it that post-assassination, was the main motivator.

· would Kagame have come to power in that case? What would have been the outcome?

· Since no one really cares about Rwanda’s coffee exports, doubtful any power would have stayed (except maybe Uganda/Tanzania, but they would have faced too much political pressure).

Collective Use of Force Under the Charter

Peacekeeping

· 1st generation: Cold War peacekeepers.  Function was solely to discourage hostilities.  “Uniting for Peace” resolution sponsored by the US in 1950 authorized collective measures.

· Ch. 6 ½: 1st generation peacekeeping (by consent)

· Not permitted to fight if two sides attacked each other.  

· Peacekeepers couldn’t prevent attacks, but they were the most that could be used under Cold War conditions; gave all the weight to Art 51 (as in the Arab-Israeli conflict, when UNEF was withdrawn).

· 2nd generation: peacekeeping and peacebuilding.  Overcoming Art. 2(7)’s constraint on “matters which are essentially within the domestic jurisdiction of any state.  That article continues, “this principle shall not prejudice the application of enforcement measure sunder Chapter VII.”

· Implementation of comprehensive peace settlements; problems with unachievable mandates and “mission creep” (1023).

Korean War
· In response to a N. Korean invasion of S. Korea.  Absence of the USSR seen as not exercising a veto.  After that, USSR returned, and GA took action under the ”Uniting for Peace” resolution.

· No mention of Ch. VII.  Is the SC limited to the specific measures, or may it make any recommendation it deems necessary?

Anticipatory Self-Defense (Pre-Iraq)
Cuban Missile Crisis

· US govt didn't claim preemptive self-defense.  

· No indication USSR was going to attack w/ nukes. 

· The worry was that missiles were so close to US, so amount of time b/w decision to fire and their landing was so short that it would put US in position of not having time to contemplate what kind of attack to mount.  Hair trigger response destabilizing to US-USSR relations.  Maybe nuke holocaust, which was unacceptable risk.  

· No claim of imminence.  

Six Day War in 1967

· Israel attacked first against Egypt, Syria, Jordan.

· Claimed that Egyptians were massing troops on border, imminent attack from those 3 countries.  

· No ultimate resolution on how states received this.  Never condemned by SC or GA.  

1985 Israeli Attack on Iraq

· Self-defense in anticipation of Saddam amassing weapons.

· This was widely criticized, by US, too.  

· No imminence here.  Not like Six Day War.

Iraq!

Overview: Security Council Resolutions on Iraq
· Resolution 660: Iraq must “withdraw immediately and unconditionally all its armed forces”.

· Resolution 661 (p. 1013): sanctions. Post invasion of Kuwait.  US took the position that the resolution gave them the power to use military force to stop ships; other countries dissented.

· Resolution 678: a few months later, maintained the sanctions, but authorized member states in cooperation with the Gov’t of Kuwait to “use all necessary means” to force Iraq to withdraw and ALSO to “restore international peace and security in the area.”
· Ch 7 ½ action: going beyond enforcing a state of peace to waging war with UN authorization.

· 678: sanctions would continue against Iraq until it complied in full (as determined by the SC). Became a reverse veto issue as the US continued to veto any resolution to remove them.

· Resolution 687: “mother of all resolutions” detailing conditions that must be implemented.  Peace treaty between SC/UN and Iraq.
· any breach could be subject to proportional countermeasures (why the US could bomb Iraq, create no-fly zones throughout the 1990s).

· Ex-ante problems: in the case of Iran, SC now worried about passing any resolution imposing diplomatic, economic, or proportional sanctions on Iran.  Worried that they’ll later be used in an expansive way to justify war (as 687, 1441 were).  They don’t want to make determinations of “threat to the peace”. (Art. 39).  No more expansive mandates/goals (? Unlikely given nature of UN)…

Gulf War & Resolution 678

· First time SC was able to act in the anticipated form of the Charter. 

· Economic sanctions, diplomacy, then Resolution 678 (authorizing forces in coalition to use all necessary means to oust Iraq from Kuwait and restore int’l peace to the region).  

· Later, became US justification that “int’l peace and security” hadn’t been restored to region, so there was supposedly a continuing threat and Resolution 678 was still in force!  

· Issues: 

· Large issue of Chapter 7½: SC authorizing coalitions of the willing to take enforcement measures.  Problem = no mechanism for accountability, which leads to questions about legitimacy.  

· Reverse veto and economic sanctions.  The resolution to lift sanctions, after they have been imposed, is subject to the veto power.  One permanent member can keep a sanctions regime the rest of the int’l community dislikes.  

· In response, growing tendency to write in sunset provision.  

· “Until clause” issue in Article 51.  

· Outstanding area of conflicting interpretations of the Charter. 

· Article 51 says until SC takes measures to restore int’l security.  When the SC met to do a bunch of stuff with respect to Iraq, it thought it was doing what was necessary to restore int’l peace and security.  But, US thought military action was the way to go.  

· US claimed power to exercise individual collective self-defense, no matter what the SC does.  With or without Resolution 678.  ( That’s not what the “until clause” means.  

· On the other hand, what does the SC have to do for the “until clause” to go into effect?  
Iraq War and Questions of Preventive Self-Defense 
· Did the UN resolutions authorize the war?

· Justification that could be offered by US is preventive self-defense rationale (although this wasn't offered).  Saddam as rogue state.  Theory that he was connected to Al-Qaeda.  

· Iraq poses Q: should preventive self-defense be considered lawful in IL?
· Preemptive: connotation of imminence.  

· Preventive: more attenuated notion; state acts to prevent a “gathering threat,” which might come to a head in the future, but is not a current imminent threat.  

National Security Strategy, 2002
My Notes: 
· Transformation of security from the Cold War to now.  Cold War: emphasis on deterrence.  Mutually assured destruction. Today, with entry of “rogue states” and terrorists on the scene, we’re in a more dangerous security environment.  

· Rogue states: 

· victimize citizens for benefit of rulers

· ignore IL and violate treaties

· want to acquire WMD’s to use as threats

· sponsor terrorism

· “reject basic human values”  

· Strategy to combat WMD’s: 

· Proactive counterproliferation efforts.  (“deter and defend”)

· Strengthened nonproliferation efforts.  (prevent them from getting WMD’s)

· Effective consequence management.  (minimize effects of WMD’s, and “help friends and allies” if they become victim of WMD’s)

· “Given the goals of rogue states and terrorists, the United States can no longer solely rely on a reactive posture as we have in the past.”
· Reject Cold War deterrence policy, because these actors are risk neutral. 

· In Cold War, WMD’s were a last resort, not weapon of choice.  

· Terrorists target civilians.  

· IL argument: 

· Long-recognized that nations can exercise self-defense in face of imminent attack.

· Adapt that concept of imminence to a new threat!  Unconventional weapons today.

· Terrorists want to violate laws of war by targeting civilians.  

· “The US has long maintained the option of preemptive actions to counter a sufficient threat to our nat’l security. The greater the threat, the greater is the risk of inaction – and the more compelling the case for taking anticipatory action to defend ourselves, even if uncertainty remains as to the time and place of the enemy’s attack.  To forestall or prevent such hostile acts by our adversaries, the U.S. will, if necessary, act preemptively.”  

Class Notes 
· US decides to claim broader theory of anticipatory self-defense.  

· If preemptive self-defense is the Caroline standard, preventive/anticipatory self-defense is more on the model of Israel’s attack on nuke reaction in Iraq (worry about long-term, but no imminence.).  

· Introduction of nukes and terrorists is striking, because of the technology.  To tell states they have to wait until a nuclear bomb goes off is demanding a lot of disciple.  On the other hand, it’s unclear what the preemptive sense of self-defense would mean with respect to nukes.  

· Bear in a mind a distinction between the unilateral (or unilateral collective) action by one state that the U.S. is arguing for, versus collective Security Council enforcement actions.  
Resolution 1441 (2002)
Preamble: 687: “imposed obligations on Iraq as a necessary step for… restoring int’l peace and security”  “deploring that Iraq has failed to comply with its commitments pursuant to” 687

1. Decides that Iraq has been and remains in material breach…

2. Decides, while acknowledging ¶ 1 above, to afford Iraq, by this resolution, a final opportunity… and accordingly decides to set up an enhanced inspection regime…

4. Decides that false statements or omissions in the declarations submitted by Iraq… shall constitute a further material breach and will be reported to the Council for assessment

12. Decision to convene immediately if any further material breach is found.

Argument that we should accept the doctrine of preventive self-defense and apply strict requirements of necessity and proportionality: 

· Ongoing conflict.  Think of the Israeli context, where Israeli argue it’s one continuing set of attacks.  This was never accepted; int’l community asks, Was there a basis for self-defense in this case?

· Imminent threat.  Terrorists have expressed commitment to global jihad against US.  Even if they only attack once every 10 years, is the Caroline imminence test satisfied?  

· New measure of imminent and different nature of the problem.  Can no longer look for troops amassing at the border.  This is a problem of modern warfare in general, but might be even worse now.  

· Quantum of damage that can be done.  Worry that WMD quantum of damage is enormous.  States can’t be deterred.  That’s an unacceptable threat that can only be met by preventive approach.  

Consequences of preventive self-defense and the extension of Article 51

· Destabilizing: Hobbesian security dilemma.  Where everyone suspects everyone else is going to attack, which might be based on bad intelligence.  Gives states a reason to distrust each other.  

· Slippery slope.
· No accountability.  Who does the policing of the superpower?  (Although maybe diplomatic accountability is the “policing.”)

· Collective mechanism available.  Preventive int’l action isn’t the problem – unilateral preventive action is.  The SC is the check and balance in the system.  (But this depends on whether you think SC can play that role.)

Miriam Sapiro
· Impossible to rely solely on a reactive posture w/ regard to terrorism

· Policy is not preemptive, but preventative self defense.
· How do we keep this doctrine from moving into “the realm of subjectivity”?
· Iraq: US couldn’t persuade the international community.  Can preventative war be defended even when the evidence isn’t clear and convincing enough to convince others?

· Genocide rationale: too much potential for significant abuse.

· Imminence: danger can be identified credibly, specifically, and with a high degree of certainty.

· Necessity: peaceful efforts and appeals to the Security Council have been exhausted.  (Sapiro notes that the UN system is better equipped to act now than in 1962).
Thomas Franck
· Imminent attacks under Art. 51: a matter of contemporary practice, not initial meaning.

· UN is not powerless to respond.

· Should look to purpose of the enabling resolution.

· Decision-makers: SC should be the jury of any claim of danger/clear and convincing evidence of attack.

· US is not calling for reform, but acting to end all collective control.

· The UN is not powerless/ immobilized

· Uniting for Peace resolution gave the GA the power to “exceptionally” determine a threat to the peace.

· SC Actions after Sept. 11

· Ruled that self-defense could include force against nonstatal terrorist organizations, as well as states harboring terrorists.

· Created mandatory global controls to prevent financing and recruiting of terrorism, while adding procedures for monitoring and enforcing state compliance.

· Look to the purpose:
· Unsustainable to say that the war had already been sanctioned under 678, 687, 1441; goal of 678 was just to get Iraq out of Kuwait, and language like “restoration of international peace and security” can’t be read to include an expansive future mandate.

· Decisionmaking:

· SC and UN= the parties to the cease-fire; they get to decide what will be done in the event of its violation.

· US position: that it was the sole discretion of each Council member- clearly wrong.

· SC should also be able to decide about preventive measures, if Art. 51 is to be expanded that much.

· “until clause”: Council unanimously authorized an extensive system of int’l inspections instead of approving force.

· SC control is “the central decision-making premise of the Charter system”.

· Slaughter proposal of a list of conditions, including possession of WMDs, massive human rights abuses, and evidence of aggressive intent, could be all right as long as the SC is the body who decides when the conditions have been met.

Ruth Wedgewood
· Now that deterrence and containment don’t work, we can’t rely on SC

· Distinction between legitimacy and legality justifies the use of 1441; procedural v. substantive justification.

· Need for UN reform.

· Legitimacy v. Legality:
· Draws on Kosovo, ECOWAS to argue that unilateral collective interventions can be legitimate.

· 1998: accepted, means that there was no desuetude or time lapse in the resolution, but use of force under 678 had been ongoing over the 10 year period.

· Council should only retain its authority if it actually acts to meet int’l threats to the peace.

· Legality arguments:
· Actual use of the term “material breach” in 1441.

· If 1483 structures the transformation, the war must have been legal.

· Cuban missile crisis precedent authorizes defensive force if WMDs loom: “recognition of the danger of a sudden change in capability.

· New conditions for unilateral action proposed:

· Reliable intelligence

· Sensitive timing

· Multilateral authorization not readily available

· A state is sponsoring or hosting a network acquiring WMD.
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Jurisdictional Immunities of Foreign States (pg. 1197)

· Nothing prevents a state from granting more extensive immunities than those granted by int’l law.
· Domestic law can grant lesser degree of immunity than that prescribed by int’l law (for states that don’t view int’l law as supreme over domestic law)
· Sovereign immunity is also a domestic concept ( can’t sue US gov’t unless it consents to be sued (even for constitutional violations).  Waiver of sovereign community in many cases (e.g., Fed Tort Claims Act).  States have sovereign immunity (11th Amendment).  Derived from int’l concept of foreign sovereign immunity.  
· Immunity can exist for all 3 types of jurisdiction (to enforce, prescribe, adjudicate).  However, traditionally just given for jurisdiction to enforce and adjudicate.  
· 2 approaches: absolute and restrictive.  
Immunities for Foreign States: Absolute Form
· Could be invoked regardless of the nature of the state’s sovereign activities; based on conception that all states equal and no state may exercise authority over another.  This approach is still accepted by some states.  
Schooner Exchange v. McFaddon (pg. 1200)
· Facts: 2 American citizens claimed that their ship was seized on the high seas by the French.  Ship entered US port and citizens filed libel action to claim it.
· Issue: US jurisdiction?
· Holding: When armed ships enter the port of a friendly state, are exempt from that state’s jurisdiction
· If otherwise, interference would affect the nation’s power and dignity
· Dif sitch for individuals ( they are amenable to the state’s laws
· Underlying rationale:
· Territorial sovereignty is absolute; tends to lead to concl that there’s no sovereign immunity ( if sovereign enters into another state, has invaded the absolute sphere of that state and should be subject to its jurisdiction
· However, universally recognized that one state wouldn’t exercise its jurisdiction against another ( would violate each state’s sovereignty and equality under int’l law
Developments toward restrictive form of sovereignty
· Change following WWII.
· Increasing participation by gov’t bodies in commercial activity.  
· States didn’t used to engage in commerce or create organizations that did, but this became more common in the 20th century.
· In Communist countries, int’l transactions done through state-owned and state-controlled centralized company.  Since in West most trade done by private companies, a type of inequality was evolving; Western companies couldn’t invoke sovereign immunity whereas Communist “companies” could.  
· Tate letter to attorney general explaining why change view of sovereign immunity ( now accept restrictive view.
Immunities for Foreign States: Restrictive Form
· Restrictive form of sovereignty: No immunity for commercial/private activities (jury imperii), as opposed to public acts (jure gestionis).  
· Widely accepted: US, UK, Canada, Australia, Pakistan, Singapore, S. Africa statutes restricting immunity from judicial jurisdiction embrace this view
· Prior to FSIA, when foreign sovereign was sued in US, court would either dismiss or ask State Dep’t if sovereign immunity applied.  
· In 1940s, SC held that were bound by the executive branch.
· These State Dept suggestions of non-immunity were very influential with the courts.  Gave the executive a lot of power, but didn’t necessarily make the exec more effective.  
· Led to intense lobbying of the State Dept by other countries, and if the State Dept caved, the court was bound by their interpretation, even if there was definitely not immunity.  
Foreign Sovereign Immunities Act of 1976
· In US, whether foreign state’s act is commercial is determined by the FSIA.

· § 1604: recognition of general immunity of states subject to exceptions in § 1605.  
· Commercial activities exception in § 1605(a)(2) is the most commonly used
· What’s the definition of commercial activities?  
· Look to the nature of the conduct, not its purpose.
· Purpose: Was the activity engaged in for the purpose of making profit? Some other governmental purpose?
· Nature: What’s the nature of the activity, apart from its purpose?
· § 1605(a)(4): Exception for claims to immovable property.  No immunity regardless of the property’s nature (commercial or public).  
· § 1605(a)(5): No immunity for most non-commercial torts causing “personal injury or death, or damage to or loss of property.”  Generally inapplicable to torts occurring outside of US.  
· People later attempted to base jurisdiction on Alien Torts Claims Act, but SC ruled that FSIA is only basis for jurisdiction over foreign states. 
· AEDPA 1996 Amendment to § 1605(a)(7)

· To deal with situations like Nelson case.  

· Now jurisdiction can be exercised if the foreign state is designated as a state sponsor of terrorism, the act occurred outside the foreign state, and the claimant or victim is US national (when the act occurred).
· Even if these reqs met, no jurisdiction if the act occurred in the foreign state, and that state wasn’t given a reasonable opportunity to arbitrate 
· Civil Liability for Acts of State Sponsored Terrorism (1996), aka Flatow Amendment, creates cause of action against agents of foreign state that act under FSIA’s conditions in the above amendment.  
· If the agent’s liability proven, then the foreign state would also be liable under theory of respondeat superior.
· Permits punitive damages only for the foreign agent (punitive damages for the foreign state is prohibited by FSIA).
· After its enactment, courts have ruled that this applies retroactively (see p. 1240).
· Note: Under Alien Tort Act, individual can sue US (domestic rules of sovereign immunity apply) or a foreign individual (but not the state or gov’t officials UNLESS is allowed by Foreign Sovereign Immunities Act).
	Foreign Sovereign Immunities Act of 1976

§ 1602. Findings and declaration of purpose
The Congress finds that the determination by United States courts of the claims of foreign states to immunity from the jurisdiction of such courts would serve the interests of justice and would protect the rights of both foreign states and litigants in United States courts. Under international law, states are not immune from the jurisdiction of foreign courts insofar as their commercial activities are concerned, and their commercial property may be levied upon for the satisfaction of judgments rendered against them in connection with their commercial activities. Claims of foreign states to immunity should henceforth be decided by courts of the United States and of the States in conformity with the principles set forth in this chapter.

§ 1603. Definitions
For purposes of this chapter—

(a) A "foreign state", except as used in section 1608 of this title, includes a political subdivision of a foreign state or an agency or instrumentality of a foreign state as defined in subsection (b).

(b) An "agency or instrumentality of a foreign state" means any entity--

(1) which is a separate legal person, corporate or otherwise, and

(2) which is an organ of a foreign state or political subdivision thereof, or a majority of whose shares or other ownership interest is owned by a foreign state or political subdivision thereof, and

(3) which is neither a citizen of a State of the United States as defined in section 1332(c) and (e) of this title, nor created under the laws of any 

third country.

(c) The "United States" includes all territory and waters, continental or insular, subject to the jurisdiction of the United States.

(d) A "commercial activity" means either a regular course of commercial conduct or a particular commercial transaction or act. The commercial character of an activity shall be determined by reference to the nature of the course of conduct or particular transaction or act, rather than by reference to its purpose.

(e) A "commercial activity carried on in the United States by a foreign state" means commercial activity carried on by such state and having substantial contact with the United States.

§ 1604. Immunity of a foreign state from jurisdiction
Subject to existing international agreements to which the United States is a party at the time of enactment of this Act a foreign state shall be immune from the jurisdiction of the courts of the United States and of the States except as provided in sections 1605 to 1607 of this chapter.


§ 1605. General exceptions to the jurisdictional immunity of a foreign state
(a) A foreign state shall not be immune from the jurisdiction of courts of the United States or of the States in any case--

(1) in which the foreign state has waived its immunity either explicitly or by implication, notwithstanding any withdrawal of the waiver which the foreign state may purport to effect except in accordance with the terms of the waiver;

(2) in which the action is based upon a commercial activity carried on in the United States by the foreign state; or upon an act performed in the United States in connection with a commercial activity of the foreign state elsewhere; or upon an act outside the territory of the United States in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the United States;

(3) in which rights in property taken in violation of international law are in issue and that property or any property exchanged for such property is present in the United States in connection with a commercial activity carried on in the United States by the foreign state; or that property or any property exchanged for such property is owned or operated by an agency or instrumentality of the foreign state and that agency or instrumentality is engaged in a commercial activity in the United States;

(4) in which rights in property in the United States acquired by succession or gift or rights in immovable property situated in the United States are in issue;

(5) not otherwise encompassed in paragraph (2) above, in which money damages are sought against a foreign state for personal injury or death, or damage to or loss of property, occurring in the United States and caused by the tortious act or omission of that foreign state or of any official or employee of that foreign state while acting within the scope of his office or employment; except this paragraph shall not apply to--

(A) any claim based upon the exercise or performance or the failure to exercise or perform a discretionary function regardless of whether the discretion be abused, or 

(B) any claim arising out of malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with contract rights;

(6) in which the action is brought, either to enforce an agreement made by the foreign state with or for the benefit of a private party to submit to arbitration all or any differences which have arisen or which may arise between the parties with respect to a defined legal relationship, whether contractual or not, concerning a subject matter capable of settlement by arbitration under the laws of the United States, or to confirm an award made pursuant to such an agreement to arbitrate, if (A) the arbitration takes place or is intended to take place in the United States, (B) the agreement or award is or may be governed by a treaty or other international agreement in force for the United States calling for the recognition and enforcement of arbitral awards, (C) the underlying claim, save for the agreement to arbitrate, could have been brought in a United States court under this section or section 1607, or (D) paragraph (1) of this subsection is otherwise applicable; or

(7) not otherwise covered by paragraph (2), in which money damages are sought against a foreign state for personal injury or death that was caused by an act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or the provision of material support or resources (as defined in section 2339A of title 18) for such an act if such act or provision of material support is engaged in by an official, employee, or agent of such foreign state while acting within the scope of his or her office, employment, or agency, except that the court shall decline to hear a claim under this paragraph--

(A) if the foreign state was not designated as a state sponsor of terrorism under section 6(j) of the Export Administration Act of 1979 (50 U.S.C. App. 2405(j)) or section 620A of the Foreign Assistance Act of 1961 (22 U.S.C. 2371) at the time the act occurred, unless later so designated as a result of such act or the act is related to Case Number 1:00CV03110(EGS) in the United States District Court for the District of Columbia; and

(B) even if the foreign state is or was so designated, if--

(i) the act occurred in the foreign state against which the claim has been brought and the claimant has not afforded the foreign state a reasonable opportunity to arbitrate the claim in accordance with accepted international rules of arbitration; or

(ii) neither the claimant nor the victim was a national of the United States (as that term is defined in section 101(a)(22) of the Immigration and Nationality Act) when the act upon which the claim is based occurred.

(b) A foreign state shall not be immune from the jurisdiction of the courts of the United States in any case in which a suit in admiralty is brought to enforce a maritime lien against a vessel or cargo of the foreign state, which maritime lien is based upon a commercial activity of the foreign state: Provided, That--

[. . .]
(e) For purposes of paragraph (7) of subsection (a)--

(1) the terms "torture" and "extrajudicial killing" have the meaning given those terms in section 3 of the Torture Victim Protection Act of 1991;
(2) the term "hostage taking" has the meaning given that term in Article 1 of the International Convention Against the Taking of Hostages; and

(3) the term "aircraft sabotage" has the meaning given that term in Article 1 of the Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation.

(f) No action shall be maintained under subsection (a)(7) unless the action is commenced not later than 10 years after the date on which the cause of action arose. All principles of equitable tolling, including the period during which the foreign state was immune from suit, shall apply in calculating this limitation period.
[. . .]

§ 1606. Extent of liability
As to any claim for relief with respect to which a foreign state is not entitled to immunity under section 1605 or 1607 of this chapter, the foreign state shall be liable in the same manner and to the same extent as a private individual under like circumstances; but a foreign state except for an agency or instrumentality thereof shall not be liable for punitive damages; if, however, in any case wherein death was caused, the law of the place where the action or omission occurred provides, or has been construed to provide, for damages only punitive in nature, the foreign state shall be liable for actual or compensatory damages measured by the pecuniary injuries resulting from such death which were incurred by the persons for whose benefit the action was brought.  [. . .]


Republic of Argentina v. Weltover, Inc. (pg. 1209)
· Facts: Argentina had foreign currency crisis; didn’t have enough US dollars.  Created complicated bonds for Argentine companies.  Series of defaults.  Bank was basically a guarantor.  Creditors pissed that wouldn’t get paid when they should, so sued in US.
· Issue: Was Argentina’s default a “commercial activity”?
· Holding: Yes.  When a foreign gov’t acts like a private individual in the market, the foreign sovereign’s acts are “commercial.”
· It’s an activity in which private individuals can be engaged.
· Even though purpose to regulate economy and deal with economic catastrophe, the nature of the activity is what counts and this dictates that shouldn’t be immune.
· Very rigid reading of FSIA and as a result, this exception is very broad.
Saudi Arabia v. Nelson (pg. 1226)
· Facts: Nelson, an American, was hired in the US to work in Saudi Arabian hospital.  Discovered safety defects that posed hazards and endangered patients’ lives, so repeatedly informed officials, who did nothing.  Nelson eventually was taken to a room, beaten, thrown into jail, threatened, beaten some more, tortured.  He came back to US and sued Saudi Arabia, claiming it was an employment contract and Saudi Arabia retaliated against him for whistle-blowing – says it falls within commercial activities exception.
· Issue: Commercial activity?
· Holding: A foreign state’s exercise of its police power is not a commercial activity
· Not the type of act by which private parties can engage in commerce
· Again: Must only look at nature, not purpose
· Dissent: Hospital’s contacts with US sufficient to subject it to suit on claim arising out of commercial activity relating to Nelson ( if this had been performed by private company, jurisdiction would be upheld
· Golove: This seems to suggest that HR violations cannot fall under commercial activities exception, even though private individuals can also violate ppl’s rights.  
Alejandre v. Republic of Cuba (pg. 1232)
· Facts: Cuban gov’t bombed humanitarian aircraft in waters between Florida and Cuba.  Suit brought by 3 of the Brothers to the Rescue pilots.  Cuba and Cuban Air Force defaulted
· Issue: Jurisdiction under 1605(a)(7)?
· Holding: Yes.  When all reqs of FSIA fulfilled, no immunity.
· This was an extrajudicial killing.  Air Force was acting as agent of Cuba.  Cuba’s a designated state sponsor of terrorism.  Act occurred outside Cuban territory.  Victims were U.S. citizens.  
· When discussing damages, stated that the ban on extrajudicial killing rises to the level of jus cogens.
· Court would be shirking its duty if didn’t impose punitive damages on the Cuban Air Force (meets dual goals of punishment and deterrence).
Immunities of State Representatives (p. 1270)

· Not dealt with by FSIA, but prescribed by international agreements (Vienna Conventions on Diplomatic and Consular Relations), general international law, and domestic law.  

· Ratione personne: immunity for all activities (both private and public) while in office.

· Ratione materiae: after have left office, immunity for official/public acts done while in office.

Chuidian v. Philippine National Bank (p. 1270) (9th Cir, 1990)

· Facts: Chuidian (Philippine citizen) sued Daza, another citizen (who was also an official of the Philippine gov’t) for instructing the Bank to dishonor Chuidian’s letter of credit

· Issue: Daza entitled to immunity for acts committed in his official capacity?

· Daza argued that he qualified under FSIA as instrumentality of foreign state.

· Chuidian argued that not covered by FSIA, or in the alternative is one of exceptions.

· US gov’t argued that Daza not covered by FSIA but subject to immunity under general principles of sovereign immunity (pre-1976 common law).  
· Holding: 1603(b) includes individuals sued in their official capacity, so they are entitled to immunity.  

· Although 1603 doesn’t include individuals, it doesn’t exclude them.  Text and legislative history are ambiguous.  

· If pre-1976 common law applied, would promote forum shopping (P’s could choose whether to use common law or FSIA in their pleadings).

· Main purpose of FSIA was to codify law and remove role of State Dept.  

Regina v. Bartle, Bow Street Stipendiary Magistrate and Commissioner of Police, Ex Parte Pinochet (p. 1276) (UK)

· Issue: Does int’l law grant state immunity for international crime of torture?  If so, can Chile claim this, even though is a party to the Torture Convention?

· Holding: No immunity for international acts of torture for ex-heads of state

· Pinochet gets rationae materiae (limited) immunity “in relation to acts done by him as head of state as part of his official functions as head of state.”

· Can you call an int’l crime against humanity an official act?  Torture can’t be a state function, according to Torture Convention.  Convention provided worldwide universal jurisdiction for torture, and required all member states to outlaw torture.  

· Under the Convention’s definition, torture can only be committed by or with acquiescence of one in official capacity.  If former head of state has immunity, then man most responsible will not be held liable while his inferiors will be.  Absurd result.  Would frustrate the purpose.  

· If there is immunity for officials, then no state outside the torturing state could have jurisdiction, which goes against universal jurisdiction of torturous acts.  

Congo v. Belgium (ICJ)

· Facts: Belgium, under universal jurisdiction criminal statute, attempted to assert jurisdiction for war crimes/crimes against humanity and issued arrest warrant for Congo’s Foreign Minister then sitting.  Arrest warrant was int’l in scope.  If he didn’t want to face charges, had to stay in Congo.  

· Congo brought suit in ICJ claiming: 

· (1)  Universal jurisdiction statute violated international law (unjustified in the context of war crimes/crimes against humanity).  (Dropped this claim by the time case decided)

· (2)  Unlawful b/c Foreign Minister entitled to immunity.  

· Issue: Foreign Minister entitled to immunity?

· Holding:  Yes, he is entitled to immunity.  There’s no exception to ratione personne for war crimes under customary international law OR under the charters of international criminal tribunals.

· Could only be decided on the basis of customary int’l law, i.e. had no applicable treaty/agreement

· Remedy: Belgium should cancel the warrant and inform the authorities to whom it was circulated
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Jurisdiction Under IL
Three Different Forms of JD: Prescriptive, Adjudicatory, Enforcement/Executive
· International law defines the “limits states and other international legal persons may not exceed in exercising Jurisdiction.”

· The interplay between States’ Constitutions, as well as the several federal levels (local, state, federal) and conflict of laws rules, dictates the limits on a particular government branch’s assertion of JD.
· This field has been dominated by the ongoing clash pitting the USA’s broad assertions of extraterritorial JD against Western Europe/Developing Countries narrower view of JD assertion.

JD in General

· Historically, IL JD was solely territorial.  Pennoyer v. Neff reflected this notion of JD depending solely on the territorial principle 

· Criminal/civil dichotomy in extraterritorial JD:
· There is controversy as to whether a state’s extraterritorial assertion of JD in criminal matters is limited to the same extent as a state’s assertion of JD in civil matters.
· p. 1089: Reporter’s Note 8 stating that application of reasonableness limiting principles of §403 on criminal JD assertion may be “particularly intrusive” to a state.  
· Establishing a basis for JD:

· Classic view: person asserting that a state has violated IL with its assertion of JD must carry the burden of establishing such a violation (Lotus, p.68).
· Recent view: state must demonstrate affirmatively the existence of an appropriate basis of JD.  
· Alternate View (RS): All forms of JD are subject to an overall limitation of reasonableness (with the possible exception of universality).
· Legal persons v. States: 

· IL has traditionally only dealt with the limits of JD on states. 
· Recent rise of “international legal persons” (e.g. European Economic Community) necessitates a definition of limits on these actors assertions of JD.
· The issue is case-by-case: these power of assertion are a function of the role the legal person plays in the world community.

Basic Principles of IL JD

· JD of a state depends on the interests that state may reasonably possess in an assertion of JD when measured against the interests of other states exercising their respective JD’s.

· The importance of a state’s interests depend on “the relation of the transaction, occurrence, or event, and of the person to be affected” to the state’s concerns in asserting JD

· Territorial: whatever happens in the territory of a state is of primary concern to that state

· Objective Territorial principle--Effects Doctrine: sometimes a state regulates activities occurring outside the state, but these activities have substantial effect within the state.  
· The effects doctrine is much broader than the protective principle.  The latter has historically been quite limited in its application.  At the same time, the protective principle may permit jurisdiction in some cases where the effects doctrine arguably would not apply.  Threats to the relevant state interests may not translate into substantial effects inside the state (e.g., lying to immigration authorities abroad in order to get a visa).

· Nationality: a state has significant interest in exercising JD over persons and things possessing its nationality 

· Passive Personality: a state has significant interest in protecting its nationals.
· Protective: a state has significant interest in protecting itself against acts performed outside its territory by non-nationals that threaten the existence/functioning of that state.  
· Universal: certain acts are universally condemned that any state has an interest in asserting JD to combat such acts.
Restatement and the criteria for determining JD

· Black Letter:  Prescriptive Jurisdiction Restatement 3rd provisions: §402 (principles for JD assertion), §403 (limitation of “unreasonableness” on principled-based assertions of JD) and §404 (Universal-principle JD)

§ 402 Bases of Jurisdiction to Prescribe
 Subject to § 403, a state has jurisdiction to prescribe law with respect to
(1) 
(a) conduct that, wholly or in substantial part, takes place within its territory; 

(b) the status of persons, or interests in things, present within its territory;
(c) conduct outside its territory that has or is intended to have substantial effect within its territory;
(2) the activities, interests, status, or relations of its nationals outside as well as within its territory; and
(3) certain conduct outside its territory by persons not its nationals that is directed against the security of the state or against a limited class of other state interests.
§ 403 Limitations on Jurisdiction to Prescribe
 (1) Even when one of the bases for jurisdiction under § 402 is present, a state may not exercise jurisdiction to prescribe law with respect to a person or activity having connections with another state when the exercise of such jurisdiction is unreasonable.
(2) Whether exercise of jurisdiction over a person or activity is unreasonable is determined by evaluating all relevant factors, including, where appropriate: 

(a) the link of the activity to the territory of the regulating state, i.e., the extent to which the activity takes place within the territory, or has substantial, direct, and foreseeable effect upon or in the territory;
(b) the connections, such as nationality, residence, or economic activity, between the regulating state and the person principally responsible for the activity to be regulated, or between that state and those whom the regulation is designed to protect;
(c) the character of the activity to be regulated, the importance of regulation to the regulating state, the extent to which other states regulate such activities, and the degree to which the desirability of such regulation is generally accepted;
(d) the existence of justified expectations that might be protected or hurt by the regulation;
(e) the importance of the regulation to the international political, legal, or economic system;
(f) the extent to which the regulation is consistent with the traditions of the international system;
(g) the extent to which another state may have an interest in regulating the activity; and
(h) the likelihood of conflict with regulation by another state.
(3) When it would not be unreasonable for each of two states to exercise jurisdiction over a person or activity, but the prescriptions by the two states are in conflict, each state has an obligation to evaluate its own as well as the other state's interest in exercising jurisdiction, in light of all the relevant factors, Subsection (2); a state should defer to the other state if that state's interest is clearly greater.
RS § 404 Universal Jurisdiction to Define and Punish Certain Offenses:  A state has jurisdiction to define and prescribe punishment for certain offenses recognized by the community of nations as of universal concern, such as piracy, slave trade, attacks on or hijacking of aircraft, genocide, war crimes, and perhaps certain acts of terrorism, even where none of the bases of jurisdiction indicated in § 402 is present.

· In order for a state to assert JD, one of the assertion-sources contained in either §402 or §404 must be present.  
· Note that § 402 does not rank the principles. 

· Even if the state has a basis of JD assertion as contained in §402, such an assertion is limited by §403 and must not be unreasonable (as defined by §403(2) factors of reasonableness).  
· Furthermore, even if a state has a §402 basis for asserting non-unreasonable JD, the state must still consider §403(3) balancing between conflicting state prescriptions.
· If two states have conflicting assertions of prescriptive JD, each state must evaluate both states’ interests in asserting their respective prescriptive JD in light of §403(2)’s relevant factors for reasonableness.
· Whichever state has the greater interest in asserting prescriptive JD should maintain their regulation, and the state with the lesser interest should withdraw their regulation.

Jurisdiction to Prescribe Based on the Territorial Principle
Territorial Principle

· Territorial authority extends both horizontally and vertically.
· State has complete authority over its land territory and all persons or things within it.
· Inverse proportionality: the measure of a state’s control decreases as the distance increases from the state’s surface (both above and below) and shores (maritime JD). 

· Expansion of territorial JD in the modern age (where technology facilitates trans-territorial crimes).
· Subjective territorial principle: establishes the JD of the state to prosecute and punish for crime commenced within the state but completed abroad.
· Objective territorial principle: establishes the JD of the state to prosecute and punish for crime completed within the state that was commenced abroad.

· Effects Doctrine (subset of territorial principle)

· Danger of slippery slope: This principle applies where the offence “takes effect” in the territory.
· When there are no direct physical consequences (defamation and sedition as opposed to murder), there is the danger of ambiguity in what constitutes an “effect” or “consummation” of a crime.
· Taken to its logical extreme, any ancillary effects of a crime provide a basis for a virtually limitless exercise of territorial JD.

United States v. Aluminum Co. of America (2nd Cir 1945)
· Facts: Govt. alleged that Δ’s had conspired to restrict domestic and foreign commerce regarding the sale of Aluminum. An “Alliance” of several different European corporations and Aluminum, Limited (a Canadian corporation) entered into an arrangement that dictated the quantity of Aluminum each corporation could produce

· Issue: Did Aluminum, Limited violate the Sherman Act by conspiring to restraint trade “among the Several states or with foreign nations”? Did Congress, intend to impose liability to the conduct outside the USA of persons not in allegiance to it? And does the Constitution allow for the attachment of such liability?

· Holding: The agreements were unlawful if they were intended to affect US imports and did affect them.

· Reasoning: “Any state may impose liabilities for conduct outside its borders that has consequences within its borders that the state reprehends.” Courts should not treat agreements as unlawful when they have any affect on the exports or imports of the USA because the implications of such a policy would be adverse. Instead, an intention to affect the imports in a manner prohibited by the Sherman act must be present.
Antitrust Law and Prescriptive JD
Trade Controls

· Controversy surrounds America’s use of trade controls (economic sanctions and embargos), which are imposed for political purposes.
· US has been willing to use unilateral economic sanctions in order to achieve foreign policy objectives.
· Explosive conflicts arise when the foreign country targeted for controls (an “Emergency Area” under the International Economic Emergency Act) contains investments owned by nationals of US allies.
· These US allies are concerned with the harm to their nationals financial interests and also do not express the same antagonism towards a US-designated country seen as an “emergency area.”

· International Economic Emergency Act (IEEA)

· President can declare an emergency in a certain area and impose economic sanctions on a foreign gov. (e.g. Cuba, Libya, Iran, North Korea, Eastern Bloc).
· Congress specifies the outside parameters (very broad) of the authority given to the president.  This includes the ability to levy Oil embargos, cut off the flow of armaments into that country.

Iran and Libya Sanctions Act (ILSA)

· Made it illegal to conduct investments or trading that contributes to the petroleum resources of Libya or Iran.  

Helms-Burton Act of 1996  (p. 1108)
· Enacted 35 yrs after Cuban revolution

· Made it illegal to “traffic” in expropriated US property (geared primarily at Cuba).  

· Very broad scope of property in question.  

· Applies to any property that was or is currently in Cuba and had been expropriated (loose definition: this means much of the produce of Cuba is now “confiscated” property, as well as other minerals and resources).  
· Foreign countries engaging in trade with Cuba are now trafficking in confiscated property, subject to treble-damages liability.  
· EXTREMELY antagonizing to these countries; many resolutions and condemnations against these laws as violations of IL.  

· Q: What are the grounds for legitimacy of this exercise of extraterritorial jurisdiction?
· Attempts to rationalize on the nationality principle—the act applies to situations where the property in question was owned by US nationals at the time that it was confiscated.  
· However, many Cuban nationals subsequently came to the US and became US citizens.  
· The Act enforces protection for the property of these persons (that were not US nationals at the time of confiscation) so citing the nationality principle does not appear to be justifiable.
· Some justify the Act on the basis of the Effects Doctrine: this is a justified sanction because of the significant effects to the US economy flowing from the Cuban expropriation. 
American bank disclosure laws and American discovery practices
· Controversial because discovery in US is so liberal.
· Discovery orders can conflict, with foreign govts’ assertions that such information is private and should not be discovered.

Sherman Act
Most salient feature of US antitrust law: Sherman Act’s treble (3x) damages.  Foreign nations worry that their nationals will be subjected to treble damages-liability under Sherman act and the prescriptive JD accompanying this statute.  The strain between USA and the European camp has lessened as their respective polices are now converging, but tensions remain (see Hartford Insurance).  

RS §415: JD to Regulate Anticompetitive Activities

· Paragraph (1) simply states that US has territorial JD of anticompetition committed within US territory.
· Paragraph (2) says that assertion of extraterritorial JD is allowable against anticompetitive conduct outside of USA that has the purpose  to effect the commerce of the USA, and the conduct must have some actual effect on US.
· Paragraph (3) says that US prescriptive JD can address other extra-territorial activity (conduct that lacks a purpose to affect USA commerce) when it nevertheless has a substantial effect on the commerce of the USA and the exercise of such JD is not unreasonable. 
Hartford Fire Insurance v. California (SC 1993) (p. 1097)
· Facts: Govt. alleged that British Δ re-insurers had agreed to restrict the terms of insurance coverage available to the USA. UK policy said it was okay for an insurance cartel to create agreements like this. 

· Issue: Should prescriptive JD be declined on the basis of a conflict between US and UK interests in JD?

· Holding: The assertion of American prescriptive JD is permissible.

· Reasoning: The UK policy permits the cartel to make this agreement. The US law prohibits such an agreement. The Court does not find an adequate conflict between British permission and American prohibition in order to invalidate the exercise of prescriptive JD. There is no operational conflict (ie cartel could decline to make such an agreement and still be in “compliance” with both UK policy and US law). There is no true conflict between domestic and foreign law.

· Note: Souter does not deal with the Restatement’s §403 reasonableness factors

· note that this decision is within the context of the Charming Betsy principle—the Court is deciding how far to extend prescriptive JD with an eye toward not violating international law in the absence of a clear Congressional statement to the contrary.
· Scalia applies the §403 factors and determines that the UK interest is greater than the US interest here

· also points out that international comity is about proper JD to prescribe, and not a discretionary tool for the courts to use to retain amicable international relations.

USA v. Nippon Paper (1st Cir 1997) (p. 1102)
Facts: Govt. indicts Japanese corporation under Sherman Act for fixing prices on fax paper that was sold at swollen prices in the USA. 

Issue: Does the Sherman Act apply to extraterritorial criminal conduct?

Holding: Prescriptive JD of the Sherman act encompasses criminal actions.

Reasoning: Application of Sherman Act extraterritorial JD is a novel question in the criminal context, but the assertion of JD has already occurred in the civil context (Hartford). However, this case is based on the “same language in the same section of the same statute” as the civil case. Majority is unwilling to create a distinction between criminal and civil contexts in light of the weak Japanese interests (Δ’s conduct would be illegal in Japan as well) and that the statutory language is identical to SC’s Hartford.
F. Hoffman LaRoche v. Empheren, 542 US 155 (2004)

Facts: Global Vitamin Cartel set global prices for vitamins. This price-setting affected the US domestic market, as well as other foreign markets. Ecuadorian π’s bring suit in American court seeking treble damages under the Sherman Act. π’s argue that when the domestic US market is affected, foreign π’s have standing to sue within the US courts for damages to markets outside the US.
Holding: π’s cannot bring this suit in American courts
Reasoning: Here, the Charming Betsy principle is applied in interpreting the Sherman Act, and the court looks to the Restatement’s reasonableness test. The court found that it was not reasonable to assert JD because the foreign harm was independent of the domestic US harm. Basically, there could have been a global cartel in place where the US could still maintain a competitive vitamin market. Although US citizens could sue for treble damages for harms occurring within the American economy, foreign nationals could not sue within the US.

Jurisdiction Based on Nationality

JD Based on Nationality Over Natural Persons

· Blackmer v. United States (SC 1932) (p. 1111)

· Facts: Blackmer was US citizen residing in France.  Didn’t respond to subpoenas to be a witness in US court.  Punish for being in contempt.  Blackmer argues these statutes violate due process.  It was an extraterritorial assertion of JD.  

· Holding: It’s legitimate for a state to exercise JD over nationals, even when they’re abroad.  (RS would say this is subject to reasonableness analysis.)

· Rationale:  

· Obligations of citizenship.  Municipal law defines duties of citizen with respect to gov’t.  Duty owed is to support administration of justice.  

· Statute provides for notice and opportunity to be heard.  

JD Based on Nationality over Legal Persons

RS § 414: Jurisdiction With Respect To Activities Of Foreign Branches And Subsidiaries

(1) Subject to §§ 403 and 441, a state may exercise jurisdiction to prescribe for limited purposes with respect to activities of foreign branches of corporations organized under its laws.

(2) A state may not ordinarily regulate activities of corporations organized under the laws of a foreign state on the basis that they are owned or controlled by nationals of the regulating state. However, under §§ 403 and subject to § 441, it may not be unreasonable for a state to exercise jurisdiction for limited purposes with respect to activities of affiliated foreign entities

(a) by direction to the parent corporation in respect of such matters as uniform accounting, disclosure to investors, or preparation of consolidated tax returns of multinational enterprises; or

(b) by direction to either the parent or the subsidiary in exceptional cases, depending on all relevant factors, including the extent to which

(i) the regulation is essential to implementation of a program to further a major national interest of the state exercising jurisdiction;

(ii) the national program of which the regulation is a part can be carried out effectively only if it is applied also to foreign subsidiaries;

(iii) the regulation conflicts or is likely to conflict with the law or policy of the state where the subsidiary is established.

(c) In the exceptional cases referred to in paragraph (b), the burden of establishing reasonableness is heavier when the direction is issued to the foreign subsidiary than when it is issued to the parent corporation.

· Traditional rule: state has JD over legal persons organized under its laws.  

· But many also assert JD over legal persons with principal place of business in their territory.  

· Objections come in when states assert JD over legal persons organized abroad, owned or controlled by nationals.  
JD Based on the Nationality of the Victim (Passive Personality) 

· When victim was a national.  E.g., Frenchman murders US national in France – US has strong interest in asserting criminal JD over him.  

· The most controversial and weakest basis for JD.  Was largely rejected in traditional IL, but rebirth with US and then other countries asserting.  

· France accused Turkey of arguing for this in Lotus.  Court said that wasn’t the basis.  Effects doctrine (equivalent of shooting across the border).  So, court didn’t address passive personality principle.  

· Under what circumstances can you assert passive personality jurisdiction, where something else besides victim's nationality present?  (to make stricter)

· Case where it isn't a random act.  Victim was sought out or targeted b/c of citizenship.  

· Keep in mind RS reasonableness analysis.  Maybe it's more reasonable when US national has been targeted and foreign state hasn't done anything about it. 

· Where's it's happened is with drug offenses.  DEA agent assassinated in Latin American country.  Like Medellin.  US wants to prosecute.  Then went to terrorism cases, where it was less controversial.  Not just any murder, but certain kinds of offenses.  Is that justifiable?

US v. Fawaz Yunis (DC Cir 1991) (p. 1118)

Facts: Hijacking of Jordanian plane in Lebanon. 2 American hostages.  FBI arrest on a yacht in int’l waters.  

Yunis argues that there’s no JD.  Says hostage taking not recognized as universal crime.  Says no passive personal JD here b/c hostages weren’t taken because of their nationality.  

Rationale:  

US courts have to give effect to domestic law even if it conflicts with IL.  

Statute expresses unambiguous intent to give JD over ppl who take Americans hostage abroad.

Yousef ()
Notice (adobe p 35?) the court says that counts 12-18, jurisdiciton justified on protective, passive personality, and (maybe) effects doctrine.  Those counts go to variety of subjects. Emphasis how state practice has to be looked at, not RS or scholars.  Just asserts they're permitted under CIL w/o citing.  

Even more extended version of protective principle in count 19.  no US citizens aboard - killed one Japanese national.  No connection b/w that flight and US, and ct rejects that universal applies to terrorist air bombings.  Instead, ct says that the protective principle applies.  Basis of that claim is that this was a test run for the attacks planned on US planes.  Is that really sufficient?  It's more attenuated.  

No reasonableness inquiry. 

Irony: act flippant re: IL claims and telling IL scholars to make more x ?? inquiries. 

Jurisdiction Based on Protection of Certain State, Universal, 
and Other Interests (pp. 1133-42)

Protective Principle

· RS §402(3): State has jurisdiction to prescribe with respect to “certain conduct outside its territory by persons not its nationals that is directed against the security of the state or against a limited class of other state interests.”

· See Yousef.

· Actions directed toward security of state, or designed to affect certain state interests.  

· E.g., if someone wants to get a visa from abroad to come to the US, and lies.  Host state won’t care, but US has strong interest.  Also, counterfeiting.  Notion of special interests.
· Reference to nat’l security has become important.  US is asserting it against terrorists.  

· In practice: United States v. Archer (S.D.Cal. 1943): Extra-territorial prescriptive JD of federal statute justified on basis of protective principle where statute made it a crime for an alien to commit perjury before a diplomatic or consular office.  Conviction warranted for alien who committed perjury before a vice-consul in Mexico during visa application process. 

· United States v. Bin Laden (SDNY 2000): Indictment against terrorists charged in the 1998 US embassy bombings. Court used statutory interpretation of intent and other related statutes to hold that the Anti-Terrorism Act’s JD could reach foreign nationals acting on foreign soil under the protective principle. JD also justified under the passive personality principle and the universality principle (due to the murder of diplomats, or “internationally protected persons”). However, JD is not justified on the basis of subjective territorial principle, since the court found that Congress did not intend for Embassy grounds to be considered “federal lands” (which would’ve brought the murders under that principle of JD).

Universality Principle (UJ)
· See 404 above.  Note: no reasonableness limitation.  

· Background
· Widely accepted there is UJ for certain crimes.  

· Origins in piracy (because it occurred on high seas), but then expanded to slave trade.  In WWII, maybe expansion for war crimes and crimes against humanity.  

· US and Europe support expansion of UJ crimes, but developing countries don’t.

· Current worry is impunity for those who commit torture, genocide, etc – you can’t rely on the responsible state to carry out prosecution.  

· Criminal versus civil. 
· No statutes for only civil, except the Alien Tort Claim Act in U.S.  

· U.S. has been hesitant to adopt broad criminal UJ statute. 

· Europe thinks of UJ as criminal in character.  
· Distinction b/w CIL principle of UJ and treaty-based jurisdiction similar to UJ.  
· It’s often said that treaties create UJ (e.g., Genocide Convention, Torture Convention), but there’s a difficulty with that concept: How can a group of states create UJ over something that other countries object to?  
· These treaties create a type of UJ that applies only to parties to treaty.  See Yousef.
· Treaties establish principle “prosecute or extradite” (short of UJ).
· Puts obligation on the state whose territory the person is in to either prosecute or extradite.  
· Moving toward principle that in some cases there is a duty.  
· Libya-US/UK Lockerbie bombings.  SC ordered Libya to extradite suspects on rationale of threat to int’l peace and security.  

· Montreal Convention.  

· Difficulties with UJ
· Unequal applications between first and third world.
· Leave it to int’l tribunals. 
· Creates perverse incentive for HR violators to stay in office because of sovereign immunity.  
· Highly destabilizing to friendly int’l relations.
· Other countries might not take judgments from domestic courts seriously.  
· Note: balancing problem – you can't avoid impunity w/o disrupting int'l relations.   
Yousef Case (2d Cir. 2003)

· Facts: Conspiracy to bomb 12 US commercial airliners in SE Asia (counts 12-18).  Did a test run in a movie theater in Manila and on a Philippines Airline flight from Manila to Japan (killed a Japanese passenger) (count 19).  Also, involvement in 1993 WTC bombing.  

· Issue: Is there JD to prosecute extraterritorial conduct here?  Yes.  (Note: extraterritorial JD meaning subject matter JD of US court to adjudicate conduct committed outside US.)  

· Rationale: 
· Federal law JD

· Irrespective of whether CIL provides JD basis, US law provides basis for JD.  US law not subordinate to CIL, or treaty-based IL.  

· Congress can make JD under statutes apply extraterritorially in violation of IL if it wants to, and court will enforce that if intent is clear.  

· Here, it’s clear Congress intended statute to apply extraterritorially.  

· Plus, special aircraft JD.  

· Montreal Convention: gives “extradite or prosecute” JD, and is binding on states that accede to it.  This is basis for JD on count 19.  

· CIL providing JD for counts 12-18.  (Court thinks this is straight forward.)

· Protective principle.  When act affects security of state.  Goal here was to influence US foreign policy.  

· Objective territorial principle (effects doctrine).  Purpose was to influence US foreign policy.  Intention for effect in US.  
· Passive personality principle.  Plot to bomb US planes carrying US citizens destined for US.  

· CIL for count 19 under universality principle?  No.  

· Emphasis on looking at state practice, but not RS or scholars.  

· No JD under universality principle.  Terrorism isn’t universally condemned – there’s not enough consensus; there’s not even a definition!  Universality principle applies to piracy, war crimes, and crimes against humanity.  Can’t just expand it by analogy.  

· But there is JD under protective principle.  Aka “security” principle.  JD for acts done abroad by non-nationals that affect security of state.  This was a test run for attacks planned on US planes.  (But is this really sufficient?  Seems more attenuated.)

· Note: no reasonableness inquiry under RS.  

 

Adolf Eichmann Capture (1960)
· Israel, without permission from Argentina, captures Eichmann while he is living in Argentina and takes him back to Israel to stand trial for war crimes. Argentina objects to this affront to their “right of sovereignty.”  After normal diplomatic channels fail to secure the return of Eichmann to Argentina, the matter is referred to the UN SC under Article 34 and 35(1) of the Charter. 

· In the end, a resolution is passed by the SC 
· The Israeli act affected Argentina’s sovereignty, could endanger int’l peace and security.  
· Chastises Israel and requests Israel to make reparations to Argentina.
· Note: the Eichmann defense contended that there was no JD for Israel to capture Eichmann on foreign soil.  The Court sustained the exercise of JD on the basis of the universality principle.
Ex Parte Pinochet (House of Lords, 1999)
Facts: At the request of a Spanish Judge, British arrest Pinochet, former Chilean head of state. It was alleged that this former leader had tortured and murdered many people, including Spanish citizens.
Holding: Pinochet does not enjoy immunity because torture, under the universality principle, is a universal crime (and is included as such in both Spanish and UK law); this creates an exception to the general rule that heads of state are immune. 
Reasoning: International Law has only recently come to recognize personal liability for international crimes (other than piracy). Torture was initially tied to war as an international crime, but this linkage fell away after WWII.  Chile itself acknowledged the torture now stood on its own as an international crime and was jus cogens.  The jus cogens nature of torture justifies the universal JD assertion—“torturers are common enemies of all mankind and all nations have an equal interest in their apprehension and prosecution.”  (But see Yousef.)   Here, universal JD was especially important for apprehension, because Chile passed laws protecting Pinochet. The international community cannot expect totalitarian regimes to assert JD against their own interests (the problem of domestic impunity). 

DRC v. Belgium (ICJ ____)
· Facts: Humanitarian catastrophes in Congo with HR violations by gov’t, especially Foreign Minister.  Belgium had universal JD criminal statute, and issued arrest warrant for Minister for Foreign Affairs.  Nothing that happened had any connection to Belgium.  (Note: see Sosa, Filartiga for the same in U.S.)  Circulated warrant internationally.  DRC brought suit, claiming: 1) universal JD statute violated CIL, 2) Foreign Minister entitled to immunity.  DRC eventually dropped first claim.  

Conflicts of Jurisdiction (pp. 1155-66)

· Bases of JD frequently overlap.
· State A’s prescriptive JD could prohibit conduct that State B’s prescriptive JD commands.  See infra United States v. The Bank of Nova Scotia.
· State A’s prescriptive JD could prohibit conduct that State B’s prescriptive JD permits or encourages.  See Hartford Insurance.
· The permitting state might change the permission into a command, through the mechanism of “blocking statutes.”  (“Statutes forbidding, in specified circumstances, compliance with a foreign court order or law.”)  
· These blocking statutes are especially likely when US courts say that a US law requiring conduct does not apply extraterritorially if a foreign state has laws prohibiting the conduct.  

· Such “blocking statutes” provides a state’s nationals with a defense in American courts.

· However, American courts have severely limited and potentially eliminated such defenses to assertions of extraterritorial JD.

· RS’s response is the reasonableness requirement (§ 403).  Suggested solution in § 441.

American Response to “blocking statutes” (p. 1162)
· US courts have construed these foreign laws not to prohibit the conduct required by the American laws.

· US courts interpret blocking statutes to not prohibit the production of these documents within the United States.
· Thus, a foreign national possessing pertinent documents can leave their country and bring the information to the US.

· If the foreign national’s country passes laws to prohibit the production of the documents within the US, such a law reeks of the same extraterritorial assertion of JD that the blocking statutes disdain!

· Courts also look to whether the person made a good faith effort to avoid breaking the foreign law.

· Thus, if the national tries to convince the foreign gov’t to let them produce the documents, but the foreign gov’t still says no, this will predispose the American court from requiring the foreign national to produce the information.  (Essentially, you are in a better position in US courts’ eyes if you try and help out American investigations by lobbying your own gov’t to such ends.)

Judicial Confrontations

· Sometimes foreign nationals seek the help of their own courts to protect them from having to produce the documents.

· In this game of “Judicial Chicken,” it appears that the foreign courts have always chickened out first.

· US courts are typically very insistent that their orders are followed.

· Some foreign courts issue injunctions against the production of the documents.  However, no foreign court has ever issues sanctions for failure to comply with these injunctions; this “ultimate step” has yet to be taken.  

· This may be because such “judicial confrontationism” is seen as disruptive to international affairs.  

United States v. The Bank of Nova Scotia (11th cir. 1982)
· Facts: S.D. Florida court issues subpoena for Bank’s records (needed for a US narcotics investigation), and then holds the Bank in contempt for not producing the documents. Bank secrecy laws on the Bahamas prohibited the Bank from disclosing the information. The Bank contends that the subpoena should not be enforced because of insufficient grounds, due process violations, and international comity. Bank wants the US court to ask the Supreme Court of Bahamas (where the bank is located) if disclosure is okay. Court rejects all three arguments of the Bank. 
· Reasoning: 
· Court will not follow the 3rd Circuit’s requirement of a gov’t showing that the documents sought are relevant to an investigation. This requirement is not constitutionally required, and accepting this would in fact disrupt foreign relations, rather than soothe.  

· The Due Process argument fails because the court does not think the case cited by the Bank (Sociedad Internationale) supports their case. The Bank did not make a good faith effort to comply with the subpoena, as was the case in the cited support.  The Bahamian gov’t didn’t act to prevent Bank from complying with US law.  

· Bank’s comity argument fails. In essence, the court refuses to “ask the court to require our gov’t to ask the courts of the Bahamas to be allowed to do something lawful under US law.” The court will not “emasculate” the grand jury process of the USA.

Restatement: § 441 Foreign State Compulsion
 (1) In general, a state may not require a person:
(a) to do an act in another state that is prohibited by the law of that state or by the law of the state of which he is a national; or
(b) to refrain from doing an act in another state that is required by the law of that state or by the law of the state of which he is a national.
(2) In general, a state may require a person of foreign nationality 

(a) to do an act in that state even if it is prohibited by the law of the state of which he is a national; or
(b) to refrain from doing an act in that state even if it is required by the law of the state of which he is a national.
� See self-executing treaties – this is a non-sequitur.  


� Mitra. 


� Me. 


� Amanda.  


� The ICJ does not have rules for default judgments.  It proceeds with a case by first determining jurisdiction and admissibility.  Then, it decides if the case has standing.  If it decides in the affirmative, it will proceed without the defaulting party.


� � HYPERLINK "mailto:sweetser@nyu.edu" ��sweetser@nyu.edu� --Cathy


� Unified Task Force led by the US in Somalia, multinational intervention in Haiti, First Gulf War, Operation Turquoise in Rwanda, NATO implementation force in Bosnia, intervention by Australia in East Timor.  Authorizing resolution from SC, but no UN control of national forces.  (1025).


� But, Golove says: Humanitarian intervention applies where a state invades another state in order to prevent massive human rights violations or other humanitarian catastrophes (like widespread starvation, as in Somalia in the 1990s).  The question is about the legality of this kind of use of force on a unilateral basis or through the Security Council under Chapter 7. Note, that this has nothing to do with jurisdiction.  Jurisdiction to prescribe has only to do with whether legislation on one state can properly regulate activities going on in another state.  For example, can the U.S. regulate the conduct of corporations in Europe that conspire to raise prices in the United States for a certain good.  Or, can the U.S. make murder of a US national in France by a French national a crime under US law?








�???  pp 110-115


�???


�progressive dev


�what is this?  read it.  


�4/12/2006 notes  Post 9/11: resolution that's like adoption of intl treaty; imposes elaborate duties on states for dealing w/ terrorist threat.  


Comm to supervise compliane and a list of names of individuals and entities that are supporters of terrorism.  Demonstrates legislative authority of SC and that this authority is exercised w/o any clear HR or constitutional standards.  


[o 9/11: Very specific and elaborate duties with regard to terrorist issues – see how states are complying and maintaining list of orgs/people that are supporters of terrorism and freeze assets. So if SC committee on terrorism decides that you are in league with terrorists, you can be listed and when that happens, your bank accounts are frozen etc.


o SC didn’t provide any mechanism to challenge this – no due process – US comes in saying this person should be listed. SC decides. And once listed, all states to impose freezing order.


o So unclear what constitutional and hum an rights standards the SC is obliged to follow


o So states are bound to comply with UN – is SC – the purpose of UN – does that include Hr?


o Recent resolution on weapons of non-proliferation – creating treaty type scheme of state obligations and all of these issues are connected to representative character of SC – is it politically/morally legit?


• Since Iraq qs moved away from legitimacy of SC b/c its not clear that UN can survive if US wont consider the rules of SC and UN as restraining its options – accepting that IL applies to it, which there is a question about


• Frank: seems to be despairing of idea that US sees itself in this section]


Not clear UN can survive post 9/11 if US is unwilling to consider the rules as restraining it.  
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