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Rule 401 – Relevance
· Definition: “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more or less probable than it would be without the evidence.

· Old Chief (401 portion): A party can’t stipulate to a fact to prevent its opponent from bringing the fact out in a way that may be more damning than the stipulation. If the evidence at issue has any tendency to make the existence of any material fact more relevant, it satisfies Rule 401.
· Problem 2A – fact that Gatsby was speeding 30 miles earlier is relevant to whether he was speeding at the time of the accident – makes it more likely. If the driving conditions were different 30 miles earlier, would lose its relevance.

· Problem SG5 – fact that Peter did tests on the light bulbs he sold and thought they lasted as long as he promised they did is relevant to his intent, which is an element of fraud.

· Weight vs. Admissibility: the fact that a jury might not believe the evidence goes to its weight, not its admissibility

· Sufficiency vs. Admissibility: the fact that the evidence may be insufficient to prove a point doesn’t make it inadmissible, so long as it has some tendency to prove a material point.
· Ex: a witness placing defendant in town on the day of a murder is relevant and therefore admissible, though not sufficient to prove he did it.

· Problem 2B – Girlfriend testifies that Carl hid when the cops came to the house. This is relevant: hiding → flight → consciousness of guilt → consciousness of guilt of the crime charged → tendency to increase likelihood of guilt. Carl says he hid b/c of other outstanding warrant. He can argue this to the jury – goes to weight. His hiding still has relevance to his guilt of the charged crime.

· Flight is generally relevant, though not sufficient for conviction. Defendant can argue that what he did was not flight, in which case it would not be relevant.

· Prosecutor can get a jury instruction that the jury may consider flight as evidence of guilt.

· Other factors relevant to consciousness of guilt: (1) False identification or aliases, (2) destroyed or concealed evidence, (3) fabricated evidence or suborned perjury, (4) killed, threatened, or otherwise impeded witnesses for prosecution, (5) sought to escape detention, (6) attempted suicide, or (7) sought to bribe public officials

Rule 403 – Relevance vs. Prejudice
· Definition: Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

· Only about unfair prejudice – all evidence that’s bad for a party is going to prejudice it. Unfair prejudice is evidence asking the jury to engage in a reasoning process the law does not allow, i.e. nasty photos = guilty.
· Huge deference to trial court determinations of 403 balance

· State v. Chapple: Everyone agrees that Dee did the killing. The only issue in the case is whether Chapple is “Dee.” Judge allowed photos showing victim was shot in the head. Conviction reversed, b/c photos created unfair prejudice, compared to their evidentiary value. Such photos may often be relevant to the prosecution’s case (prove the corpus delicti, identify the victim, show the nature and location of the fatal injury, help determine the degree of atrociousness of the crime, corroborate state witnesses, illustrate or explain testimony, corroborate the state’s theory of how and why the homicide was committed). Here, was unnecessary, so reversed. This is an atypical (though enlightened) view. Raises specter of stipulating problem: would let defendant stipulate to much of the crime and deprive the prosecution of its full narrative / presenting the case how it wants.

· Old Chief (403 portion): where all that was relevant was convicted felon status, error under 403 to admit the name and nature of the underlying felony. Such admission is prejudicial in that it asks the jury to engage in “bad character reasoning,” i.e. this guy did a violent crime, so he must be bad. B/c only status was at issue here, prosecution lost none of its factual narrative.
· Problem SG6 – Roxy and Stubbs are in an accident, only issue is who went through a red light. What’s admissible?

· Stubbs girlfriend had dumped him b/c he cheated on her? Roxy: relevant to his state of mind, makes it more likely that he was negligent. Stubbs: fine, but take out any reference to cheating, as this has no tendency to make him more negligent and may lead jury to be prejudiced against him – argue it fails 403 balance.
· Stubbs’ license was suspended for non-payment of a fee? Has no relevance to who went through the light, so fails even 401 bar.

· Stubbs brought car in 2 days later to have brake lining replaced? Makes it more likely he didn’t stop; or might have acted differently and sped up, knowing he couldn’t stop. Passes 401.
· Stubbs has been in 7 accidents while Roxy has been in none. Passes 401.

Rule 104 – Judge vs. Jury Questions
· Rule 104(a): Questions of admissibility generally. Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those with respect to privilege.

· Judge can look at all evidence, regardless of admissibility in 104(a) ruling

· Rule 104(b): Relevancy conditioned on fact. When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

· If the relevance of A depends on the truth of B, it must be rational for the jury to conclude that B is true. If there is no evidence that B is true, the judge won’t let the jury find that the condition is satisfied.

· Ex: relevance of fact that Gatsby was going 80mph 30 miles earlier is conditioned on finding that the road conditions were similar there. If the offering party produces enough evidence such that a reasonable juror could find that the conditions were similar, it goes to the jury.

· The lawyers can then argue the similarity of the conditions to the jury.

· Rule 104 policies – when to give a question to the judge:

· Jury confusion: Is there a legal rule that the judge has better expertise to apply?

· Prejudice: Is the evidence so explosive/inflammatory that we don’t trust the jury not to consider it unless they find something else true?
· Problem 2H – in suit over bike accident 2 years after the accident, P wants to show a manufacturing defect in the bike. Under 104(a), for P to introduce the bike, the judge must find that a reasonable juror could think the bike, now 2 years older and having been experimented on by P’s expert, was similar enough to how it was when P rode it. Once P clears this, the evidence goes to the jury under 104(b), where D is free to argue that the bike is in fact different than it was 2 years ago, and the jury should take nothing from any analysis of it.
· Inflammatory evidence: where the jury can’t find the existence of an inflammatory fact unless it finds a predicate fact, judge can exclude testimony on the inflammatory fact if there is insufficient evidence of the predicate fact. Worry that when the jury hears the inflammatory fact and is told not to find it unless fact the predicate fact is true, they may have trouble following the instructions because of the inflammatory nature of the second fact.

Rule 801(a)-(c) – Defining Hearsay
· (a) A “statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

· (b) A “declarant” is a person who makes a statement.

· (c) “Hearsay” is (1) a statement, (2) other than one made by the declarant while testifying at the trial or hearing, offered in evidence (3) to prove the truth of the matter asserted.

· Why we exclude hearsay:
· Cross examination of the declarant is the best way to evaluate evidence:

· Lets us assess declarant’s demeanor: facial expressions, body language, nervousness

· Puts declarant under oath – we trust sworn testimony more

· Allows us to assess the VAMP factors – Veracity, Ambiguity, Memory, Perception
· Veracity: Was the declarant being truthful? We might want to inquire into any relationship he may have with any party that would cause him to lie.

· Ambiguity: People speak indirectly, elliptically. Having the declarant present lets us pin down exactly what he really meant.

· Memory: We want to be able to ask how well the declarant remembers and why he remembers the facts underlying his statement.

· Perception: We want to be able to ask the declarant if his view was obstructed, if he was tired, if he only got a small glance, etc.

· Statements not offered to prove the truth of what they assert are not hearsay
· An out-of-court statement can be relevant regardless of whether it conveys accurate information
· Hearing a conversation could prove that people were in a room. Proving people were there, not that what they said was true.
· Lying is never hearsay – never being offered for its truth

· The fact of a statement being made can be relevant, regardless of whether or not it is true
· Ex: an injurious statement in a defamation case, or a warning about safety in a negligence case. What’s important is that the words were said, not that they were true.
· Here, we don’t care about whether the declarant was lying (veracity), or any other VAMP factor.
· The statement may be a verbal act with independent legal significance.

· The law may give meaning to statement like “this is a gift” or “you have permission to go there” or the words in a contract, regardless of whether or not they were true when said.

· The statement may be relevant for the effect it has on the listener’s state of mind
· The fact that someone received a warning relates to state of mind
· Statement that there was a defect may show a party was on notice of a potential problem worth investigating, regardless of whether the statement that there was a defect was true
· A defendant claims he only did a crime because he was threatened. Relevance is the effect on the defendant, not the truth of the threat.

· Statement “I’m from the gas company” not hearsay when admitted to show reasonability of person’s action taking declarant to where a gas leak was, not truth that the guy was from the gas company.

· Using this statement to prove that declarant was an agent of the gas company would be hearsay.

· Statement on an answering machine saying “I’ll meet you at Reservoir at 10” goes to intent of eventual listener to be there – affects listener’s state of mind and makes it more likely he went
· The statement may be relevant to the declarant’s state of mind
· Anna’s Will hypo: Anna died, Ira is suing for wrongful death and wants to recover for future financial benefit he would have gotten from her in the marriage. Her will, in which she says he treated her badly and gets no money is admissible to show her state of mind, as it makes it more likely that he in fact would not have gotten money from her during the rest of her life.
· Betts v. Betts: In custody battle, out-of-court statement by child that stepfather “killed my brother and now will kill mom” is relevant to child’s state of mind, i.e. declarant’s belief that her stepfather killed her brother. Passes 401 b/c in child custody, child’s state of mind is relevant to “best interests of the child.”

· Such statements are additionally admissible under 803(3)
· The statement may prove something other than what it intended to assert
· “I need to put on a sweater” may be admissible to prove it was cold. Technically, this is treated as “verbal conduct” – not a statement.
· Ex: it’s relevant for a will which of 2 people died first. Ambulance arrives, pronounces A dead. B says “I’m alive.” Admissible not to prove that what B said was true, but to prove that, by being able to say anything, B was, in fact, alive.

· Idea is that because the statement was not made to indicate that it was cold, but instead was a verbal act relying on the fact that it was cold, we trust it. Could be attacked as meaning nothing of the sort – maybe the declarant was about to go outside. This could create a relevancy problem – may not have any tendency to prove anything.
· VAMP factors only come into play where the offeror of a statement wants the jury to consider what the declarant believed or perceived.

· Something that is not a statement is not hearsay
· Assertive conduct, like nodding your head, counts as a statement – it is intended to convey meaning
· Most other actions are non-assertive conduct, i.e. are intended to accomplish something, not to convey information. Non-assertive conduct is not a statement and therefore cannot be hearsay.

· Ex: can bring out that an experienced captain inspected a ship and then went to sea with it to prove that the ship was seaworthy. The captain’s actions are non-assertive conduct.

· If he told someone “this is a fine ship,” having that person testify to the statement would be hearsay

· Rationale for this: actions are generally consistent with underlying beliefs, and actions expose people to consequences.

· Problem 3B – Non-assertive conduct: at stoplight where driver couldn’t see the light, truck driver starting to pull forward offered to prove the light was green is not hearsay. This is correct.

· Wright v. Doe d. Tatham (1837) – rejected by FRE, said letters written to deceased in normal English were hearsay and not admissible to prove deceased was sane in months leading up to his death. Under FRE, the letters would be non-assertive conduct – “verbal conduct,” i.e. a statement that asserts something other than what is in the statement.

· The statement may be a verbal object
· Book of matches saying Eagle’s Rest Bar & Grill found in defendant’s pocket when arrested is not hearsay to prove he’s been to that bar. It’s not an assertion. Would be the same if it had no words, but was an object only given out at that bar.

· Relevance issue: he could have gotten them many different ways. Still, increases probability he’s been there

· The hearsay borderland
· Bookmaking cases – cop picks up phone after raiding bookie and hears “$50 on Speedy.” Best case for not hearsay: the statement is circumstantial evidence that the location is a bookie’s – it’s not being offered for the truth of whether the caller is placing a bet. Could also analyze as an unintended assertion, and therefore a verbal act like the letters in Wright. If speaker is solely placing a bet and not asserting that the location is a bookie’s, then it’s not hearsay.
· Girl describing the room – her statements describing the room are circumstantial evidence of the fact that she’d been in some sort of room like this, not that her statements are true. Gain relevance when agent describes the defendant’s room.

· Hit-and-run by ABC Pizza truck: the sign is in effect a statement “this truck is owned by ABC Pizza” so it’s hearsay to introduce the writing on the truck to prove ownership. Instead, introduce the writing simply to show that the writing was there, and through other evidence show that ABC Pizza operates trucks with “ABC Pizza” on the side.

· Same as if instead of words it was a logo – verbal object
· Problem 3A – “Higgins is the one who did it” is the same as “they ought to put Higgins in jail for this and throw away the key.” Look to the substance of the statement.
· Cain v. George (5th Cir. 1969) – Silence as evidence not hearsay. Hotel owner allowed to introduce lack of other complaints about a space heater in a room to show that space heater itself didn’t cause fire. Same with fact that 12,000 people a day use an escalator without complaining about it. Low veracity risk. Potential relevancy problem if it would make sense for nobody to have complained even if there were a problem.
· US v. Check (2nd Cir. 1978) – Can’t end runs around the hearsay rules by having declarant only testify to what he himself said if his statements make clear what the other participant in the conversation said to him to elicit the response. This is still essentially offering the non-present declarant’s statements for their truth.
FRE 801 Hearsay Exceptions – “not hearsay”
· FRE 801(d)(1)(A) – Prior inconsistent statement defined as “not hearsay” when: (1) declarant testifies at the trial or hearing, (2) is subject to cross-examination concerning the statement, (3) the statement is inconsistent with the declarant's testimony, (4) the statement was given under oath subject to the penalty of perjury (5) at a trial, hearing, or other proceeding, or in a deposition. 

· Statement can be offered for its truth, not just to impeach.
· State v. Smith – state case defining “other proceeding” broadly to include affidavit made at police station b/c she was under oath and signed it under penalty of perjury, even though it was technically not a proceeding. This likely isn’t what Congress intended, and federal courts don’t follow it.
· FRE 801(d)(1)(B) – Prior consistent statement defined as “not hearsay” when: The declarant (1) testifies at the trial or hearing (2) is subject to cross-examination concerning the statement, (3) the statement is consistent with the declarant's testimony and (4) is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.

· Ex: D shows a motive for P’s witness to lie in favor of P: she is now dating him. But P’s lawyer has proof that before witness met P, she had said the same thing. Her consistent statement made before the alleged motive to lie arose is defined as “not hearsay” under 801(d)(1)(B).
· Tome v. US (USSC): Prior consistent statements of child sex abuse victim improperly admitted for their truth under 801(d)(1)(B). The alleged motive to lie to get away from step-father was already there at time of prior statement. Prior consistent statements must be pre-motive to come in for their truth under 801(d)(1)(B).
· Breyer’s Tome interpretation (in dissent): narrow reading – prior consistent statements that are made post motive can still be admitted under rules other than 801(d)(1)(B), just not for their truth. Has been adopted by many lower federal courts. See Problem 8I regarding repairing credibility for application of this.
· FRE 801(d)(1)(C) – Prior identification is defined as “not hearsay” when: The declarant (1) testifies at the trial or hearing (2) is subject to cross-examination concerning the statement, (3) the statement is one of identification of a person made after perceiving the person.
· US v. Owens (USSC) – Memory Loss issue – is the declarant subject to cross-examination? Prison official hit on head, taken to hospital, IDs Owens from pictures at hospital, can’t remember it. Court holds prior statement IDing D admissible. Even if memory loss is in good faith, he’s still subject to cross, just maybe not the cross D wanted. Scalia: D gets just what he wants – can say “How can you trust the ID of a man that doesn’t remember anything?”

· Exception is generally used by prosecutors when defense attorney tries to challenge an in-court ID of the defendant. Under this rule, any prior statement IDing D is admissible for its truth.
· Rule works for voice ID, ID from sketch (State v. Motta – witness gave description so artist could make a sketch, then said “that’s him”), some courts say also for clothing ID
· FRE 801(d)(2)(A) – Admissions, party’s own statement – Statement of a party-opponent is defined as “not hearsay” when: The statement is offered against a party and is the party’s own statement, in either an individual or a representative capacity
· Ex: defendant told his friend “I killed the guy.”
· FRE 801(d)(2)(B) – Admissions, adoptive admission – Statement of a party-opponent is defined as “not hearsay” when: The statement is offered against a party and is a statement of which the party has manifested an adoption or belief in its truth

· Sometimes a statement can be adopted by a listener such that we can say the listener endorsed it. U.S. v. Hoosier (6th Cir. 1976): the listener would have denied the statement if he hadn’t done it.
· Adoptive admissions and Miranda: See impeachment and Miranda, infra.
· Problem 4E – consider 2 statements, each followed by silence: (1) “Did you rob the bank the other day?” (2) “It was you, wasn’t it? I was in the bank when the fellow came in and it was you, wasn’t it?” Context very important – especially #2 looks like an adoption, but in context, might not be. Under 104, based on the inflammatory nature of the statements we make the judge find the silence was an adoption before we give it to the jury.

· This is how silence could be hearsay, though defined as “not h”
· FRE 801(d)(2)(C) – Admissions, authorized speaker – Statement of a party-opponent is defined as “not hearsay” when: The statement is offered against a party and is a statement (1) by a person authorized by the party to make a statement (2) concerning the subject
· If you appoint somebody to speak for you and that person makes a public statement, it’s your statement. This rule applies to both biological persons and corporations. 
· Appointment doesn’t have to be explicit – people within an institution are often implicitly given authority by the institution
· Problem SG12: Sex discrimination against company. Personnel director G overheard in elevator saying there are too many women in the industry. P wants to use G’s statement against company. Not admissible under (C) b/c statement is made in a private capacity rather than a business capacity; G is not speaking for the company. However, P doesn’t want it for its truth, wants it for G’s state of mind – can get it in under 803(3).
· FRE 801(d)(2)(D) – Admissions, employee/agent statement – Statement of a party-opponent is defined as “not hearsay” when: The statement is offered against a party and is a statement by (1) the party’s agent or servant (2) concerning a matter within the scope of the agency or employment, (3) made during the existence of the relationship
· After employment ends, there are too many reasons to lie.
· Problem 4D – Napton involved in accident while driving for Ace. After he’s no longer employed, says “I was speeding” and “the brakes failed.” Both statements admissible against Napton (under A), but not Ace (under D), as he’s no longer an employee. 
· Speeding statement comes in with limiting instruction.
· If it was a criminal trial, maybe not (Bruton)
· Brakes statement only has relevance to Ace’s liability and isn’t admissible as to Ace, so will be excluded.
· Mahlandt (8th Cir. 1978): Mr. P was keeping wolf in back yard for his company. M is injured, either mauled by the wolf or hurt crawling under fence to get to wolf. P doesn’t see what happened. 2 statements at issue: #1 is a note from P to boss saying the wolf bit someone. #2 is minutes of board meeting discussing the incident. #1 is admissible against both P and the company under 801(d)(2)(A/D). Makes no difference that P had no actual knowledge. That goes to weight. He can argue that to the jury. #2 is only admissible against the company – the agency relationship only works in one direction.
· #2 likely excluded – it’s cumulative evidence as to the company so not much probative value, and inadmissible against P.
· Cedeck (8th Cir. 1977): Woman alleged sex discrimination. Says branch manager told her that he had been told she wouldn’t become a manager unless “she’s flatchested and wears pants.” Here, held inadmissible b/c its hearsay within hearsay. However, modern courts have moved towards admission. Admissible just to show it was said, not as to whether the branch manager actually was told this.
· FRE 801(d)(2)(E) – Admissions, co-conspirator – Statement of a party-opponent is defined as “not hearsay” when: The statement is offered against a party and is a statement (1) by a coconspirator of a party (2) during the course of the conspiracy and (3) in furtherance of the conspiracy. 
· Bourjaily (USSC 1987): in drug conspiracy prosecution of B, prosecution wants to use his cohort L’s statements to informant G. This shows the power of a conspiracy charge: gets statement by L to G about involvement of B admissible for its truth against B (and L) under 801(d)(2)(E).
· Conduct as well as co-conspirator statements made in furtherance of the conspiracy are admissible against all conspirators
· Also available to civil litigants who wants to use D1’s statement against D2 in a civil (e.g. antitrust) conspiracy case
· Problem 4H – A, B & C charged in drug conspiracy. 3 statements: 
· Conversation at the airport where all talk about purpose of the trip
· Statement not in furtherance of the conspiracy, so not admissible – it’s just “idle chitchat”
· A’s conversation with undercover D where he arranges a buyer. 
· Judge must find they’re all co-conspirators under 104(a) – Bourjaily. Can look to fact that they’re all on the plane.
· Admissible – it’s by a conspirator, during the conspiracy, furthering the conspiracy
· Following her arrest, you have C saying to the DEA agent that B went down to Colombia.
· Not in course of the conspiracy. After arrest, all the incentives change, so we don’t trust the statement.
· Bootstrapping issue: The contents of the statement shall be considered but are not alone sufficient to establish:
· the declarant's authority under subdivision (C), 
· the agency or employment relationship and scope thereof under subdivision (D)
· the (1) existence of the conspiracy and (2) the participation therein of the declarant and (3) the party against whom the statement is offered under subdivision (E).
· Problem 4G – Truck driver says, “I’m sorry this happened. I was making an errand for Farmright, and got distracted.” Statement is a) an acceptance of responsibility and b) a statement that he was acting within his employment. It is being offered for its truth under 801(d)(2)(D). By rule, the statement alone can’t establish the employment relationship, though it can be considered. However, if jury hears it, it will likely ignore rule and find agency. Thus, we make the finding of agency (and therefore admissibility) a 104(a) question for the judge (both “applying a rule” and “inflammatory statement” rationales point this way)
· Can lead to inconsistent results btwn judge and jury
· Bourjaily (USSC 1987): in drug conspiracy prosecution of B, prosecution wants to use his cohort L’s statements to informant G. In making 104(a) ruling, USSC holds judge can consider the statement itself in determining the existence and participation in the conspiracy.
· Prosecutor may argue that the 801(d)(2)(C-E) statement is being offered subject to later connection. If judge permits this, the prosecutor has to be right, or else he will have either forced a mistrial or created an appellate issue. Big problem for prosecutor if judge later finds the foundation was insufficient.
FRE 803 Hearsay Exceptions – Unrestricted (Available when declarant is available)
· Veracity is often the chief concern under 803
· FRE 803(1) – Present sense impression – A statement (1) describing or explaining an event or condition (2) made while the declarant was perceiving the event or condition, or immediately thereafter.

·  It must be made while perceiving it. Like, “Damn, it’s hailing outside.” A statement of something you are perceiving with your senses.
· Nuttall (3rd Cir. 1956) – wife could recount now-dead husband’s end of conversation with his boss where husband’s statements made it clear boss was making him come to work. Husband’s statements were a present impression based his perception of his boss’s statements.

· FRE 803(2) – Excited Utterance – A statement (1) relating to a startling event or condition (2) made while the declarant was under the stress of excitement (3) caused by the event or condition.
· US v. Iron Shell (8th Cir. 1980): all agree Iron Shell assaulted Lucy. Issue is intent to rape. What Lucy told officer 75 minutes later admissible under 803(2) – she could still be in an excited state. Responses to questioning won’t be an excited utterance, but here, a response to “tell me what happened” still qualified.

· For adults, acceptable timeframe will be shorter

· But see US v. Napier (9th Cir.) allowing statement under 803(2) made when victim saw picture of the kidnapper seven weeks after incident and announced, “He killed me, he killed me!” Seems (to me) that the startling event was seeing the face of her attacker again.

· Problem 4I – Man comes home from work and tells wife he felt sharp pain when he lifted something at work. Goes to Doc, then dies. Wife wants to use statement to show he was injured at work. It’s an excited utterance.

· Bootstrapping problem: if only evidence of the underlying event was the statement, judge should exclude under 104(a). But here, we have fact of coming home during the day, medical diagnosis of elevated blood pressure, statement of pain admissible under 803(3)

· FRE 803(3) – Then existing mental, emotional, or physical condition. A statement (1) of [demonstrating] the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling [like belief], pain, and bodily health), (2) but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will.

· Ex: If G says, “Jim is a spendthrift” then we can offer the statement to prove G’s belief, not to prove that Jim is a spendthrift. If G says, “I remember when I climbed Everest” we can use it to prove that G has a memory of climbing it, not to prove it is true that G climbed it.
· Intent / mental state can be a material fact (mens rea element).
· Mental state can also be used as circumstantial proof: statement by A “I hate Jones” could be circumstantial proof against Jones’s defense that expensive art in Jones’s apartment was a gift from A. Could be circumstantial proof of motive in case against A for assaulting Jones.
· Only works on a then-existing state of mind. “I was in love with her last year” not admissible b/c it goes to prove a prior state of mind

· However, fact that T says “I love Z” on Monday is circumstantial evidence that he loved her on Tuesday as well.

· “My son is a drug addict” is the same as “I think my son is a drug addict”

· In personal injury cases, statements about pain, both physical and emotional, may be admissible to prove pain and suffering.

· Exclusionary Language: This exception cannot be used to prove the truth of the matter believed, including backward-looking statements contained in the statement
· If I say, “I hate Judy because she cheated me” you can use it to prove that I hate Judy because I believe she cheated me, but you can’t use it to prove that Judy did cheat me. 
· Sometimes we can redact the inadmissible part. 

· Shephard v. US (USSC 1932) – wife’s statement “My husband poisoned me” could not be admitted as state of mind evidence – it is backwards-looking.

· Judge will give limiting instructions to the jury where state of mind evidence shouldn’t be used for inadmissible purposes, or where the statement can’t be redacted. 
· The judge may also exclude the statement under 403, although the judge rarely will. Ex: in the extortion case, the prosecution must show victim’s fear, and victim’s statement is usually the only way they can establish that state of mind, so balance dictates admission.
· Remember, state of mind only admissible where it’s relevant.

· Problem 4J – In prosecution of N for extortion, prosecutor wants to use Q’s statement that “N threatened to kill me.” Admissible to show Q’s fear. N gets limiting instruction that it’s not admissible to show that N caused Q’s fear.

· If charge was murder, statement would be inadmissible, as Q’s state of mind would be irrelevant to the murder charge.

· Hillmon (1892) – Fact that Walters sent letters to fiancée saying he was going to CO w/ guy named Hillmon admissible to show W’s state of mind – his intent to go makes it more likely that he went. Problem is that statement also bears on the state of mind of someone else (Hillmon).
· US v. Pheaster (9th Cir. 1979) – modern case dealing with the “someone else’s state of mind” problem. Statement by murder victim: “I’m going to the parking to get free weed from Angelo.” He goes outside and is never seen again. Court allows this based on need (declarant is dead). Courts split on this – it’s speaks to Angelo’s state of mind, which vic can’t do.
· FRE 803(4) Statements for purposes of medical diagnosis or treatment – Statements made (1) for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof (2) insofar as reasonably pertinent to diagnosis or treatment.

· Statements can be made by anyone, not just the person seeking treatment

· Rationale is that people will tell truth about symptoms b/c the want correct medical treatment. However, this is tougher when doctor visit is in preparation for litigation – like an expert.
· Blake v. State (Wyoming SC): Uses 803(4) to get in statements by child sexual abuse victim about who abused her. Rationale is that in treating child, the attacker is relevant to treating child in case it’s a family member. Trying to get around putting the victim on the stand.
· Candidate for 807

· Generally, fault doesn’t come in under 803(4)

· FRE 803(5) Recorded recollection. A (1) memorandum or record (2) concerning a matter about which a witness once had knowledge (3) but now has insufficient recollection to enable the witness to testify fully and accurately, (4) shown to have been made or adopted by the witness (5) when the matter was fresh in the witness' memory and (6) to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

· Hypo: Man posed as a mover, took a family’s antiques and disappeared. There were a lot of antiques, and the owner couldn’t remember them all, but the owner had made a list as they were being removed from the house. At trial, the owner couldn’t remember every item, but she had the list. She looked at it but still couldn’t remember. Court allowed the prosecutor to introduce the list for the truth of what it asserted because it was a very trustworthy list.
· Protocol is first to try to revive the witness’s recollection – show the statement to the witness

· FRE 803(6) – Business Records – A (1) memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, (2) made at or near the time (3) by, or from information transmitted by, a person with knowledge, (4) if kept in the course of a regularly conducted business activity, and (5) if it was the regular practice of that business activity to make the memorandum, report, record or data compilation, (6) all as shown by the testimony of the custodian or other qualified witness . . . UNLESS the source of information or the method or circumstances of preparation indicate lack of trustworthiness. 

· The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.
· All persons in the chain of creating the business record must be under a business duty to do what they did. If there is a statement in the record from someone who does not have a business duty, or if a person who does have a duty made a statement that’s in the record that was not pursuant to the business duty, you need a hearsay exception for it.
· Adversary can insist that party lay proper foundation under this rule, but this will generally piss the judge off.

· Think of the document as a witness repeating in court what the declarant said out of court. There will therefore often be internal hearsay that needs unpacking. 

· FRE 805: Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules
· Petrocelli (1st Cir. 1982) – statement in medical chart that P’s nerve was severed in surgery not admissible for its truth under 803(6): source of the info was the plaintiff, not a medical exam, so not trustworthy. P could get it in under 803(4), but that would defeat the purpose for P – P wants statement for its truth, not to show that he complained about it.
· Problem SG3 – statement in doctor’s record “Mike hit me but I started it” not admissible through 803(4) or (6). Not part of diagnosis for (4), and noting fault not in doc’s ordinary course of business for (6). No matter that if you could get the record in, the statement would be in as an admission.

· Norcon case

· FRE 803(8) – Public records and reports – Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth 
· (A) the activities of the office or agency, or 
· (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or 
· (C) (1) in civil actions and proceedings and against the Government in criminal cases, (2) factual findings resulting from an investigation made pursuant to authority granted by law, 
· Baker: Factual findings is interpreted broadly – covers opinions based on underlying factual findings
· UNLESS the sources of information or other circumstances indicate lack of trustworthiness. 
· Look at the timeliness of the report, the skill of the investigating official, whether there was a hearing and how it was conducted, whether the author had an ax to grind or other motivational issues
· In Baker, report was based largely on one person’s account. This is fine – it’s up to party opposing the report to point out the infirmities in the report (after judge makes determination that it is sufficiently trustworthy).
· Any internal hearsay in a report still only comes in if there’s an exception for it. Here, witness’s statements come in as prior consistent statements by party-opponent 801(d)(1)(B)

· Johnson v. Lutz (NY 1930): Reports containing quotation only admissible to show that statement was made, not for truth of the quotation. 

· US v. Oates (2nd Cir. 1977): if a public record can’t come in under 803(8), can’t admit it through another exception. No end runs.

· Concerned prosecution’s attempt to get chemist who did not write a report to introduce it. Not admissible under (B) or (C).

· USSC might say lab technician not law enforcement personnel

· Exclusionary language of (B)&(C) necessary to avoid Conf. Cl. problems

· Courts treat B’s “observed by police officers and other law enforcement personnel” and C’s “investigation made pursuant to authority granted by law” as the same.

· US v. Orozco (9th Cir 1979): border agent writing down every car’s license plate not law enforcement for this. Rule is concerned about officers with bad incentives. Here, 99% of the time punching in the number has no law enforcement significance.

· In determining if someone is “law enforcement” look to policy – actual job function/duties, bad incentives, need for confrontation

· FRE 803(18) – Learned Treatises – To the extent (1) called to the attention of an expert witness upon cross-examination OR relied upon by the expert witness in direct examination, (2) statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, (3) established as a reliable authority by (a) the testimony or admission of the witness or (b) by other expert testimony or (c) by judicial notice. If admitted, the statements may be read into evidence but may not be received as exhibits.
FRE 804 Hearsay Exceptions – Only Available When Declarant is Unavailable
· FRE 804(a) – Defining “Unavailable” – Declarant is unavailable where the declarant:
· (1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement; or

· Can’t invoke 5th Amendment privilege against self-incrimination if government grants immunity

· (2) persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court to do so; or

· (3) testifies to a lack of memory of the subject matter of the declarant's statement; or

· DiCaro (7th Cir. 1985) illustrates a paradox created by 801(d)(1)(A) and 804(a)(3). A witness’s grand jury testimony may be admissible under 801(d)(1)(A), requiring the declarant to be “subject to cross-examination concerning [his prior] statement,” even where witness is “unavailable” under 804(a)(3) b/c of memory loss. Witness may remember making his statement well enough to be cross-examinable about it, satisfying 801(d)(1), even though he has forgotten the underlying events. The same person is “unavailable” under 804(a)(3) because he has forgotten the events.

· (4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or

· (5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant's attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other reasonable means.

· You can’t get someone to be unavailable in order to use their prior statement: A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.
· Barber v. Page (USSC 1968): doesn’t matter if prior testimony was at a formal hearing with cross. If witness isn’t unavailable, can’t use 804.
· FRE 804(b)(1) – Former Testimony – Testimony (1) given as a witness (2) at another hearing of the same or a different proceeding, OR in a deposition taken in compliance with law in the course of the same or another proceeding, if (3) the party against whom the testimony is now offered, OR, in a civil action or proceeding, a predecessor in interest, (4) had an opportunity and (5) similar motive to develop the testimony by direct, cross, or redirect examination.

· Problem 4M – Real 1st Cir. case: gov’t let cooperating witness in drug case go home to Australia after deposition, she was not unavailable b/c gov’t did not use all reasonable means to secure her presence as required under 804(a)(5), so deposition inadmissible.

· Note double hearsay problem – transcript is a public record 803(8) and statements are former testimony 804(b)(1).

· Lloyd v. American Export Lines (3rd Cir. 1978): Fight between L and A. At prior Coast Guard hearing, A said L started it, and gov’t crossed him. A is unavailable, defendant wants to use prior statement against L. Court says ok b/c gov’t was predecessor in interest, as we are all represented by gov’t. This effectively reads out the requirement, and most courts would probably not rule this way, though judges read the phrase broadly. Even if excluded under 804, could still admit statement under 807’s catchall.
· One passenger on a bus in an accident is not a predecessor in interest of another – each gets their day in court / shot at cross. Bus company can’t admit prior testimony of witness in second trial if witness unavailable. 
· Predecessor in interest is more than opportunity + same motive.
· Opportunity for questioning didn’t have to be cross. Say in one suit D called X and he says things bad for D. P2 sues D and X is unavailable. P2 can offer X’s prior testimony. If bad things for D came out at initial cross, D had the opportunity to re-direct.

· FRE 804(b)(2) – Dying Declarations – In (1) a prosecution for homicide or (2) in a civil action or proceeding, (3) a statement made by a declarant while believing that the declarant's death was imminent, (4) concerning the cause or circumstances of what the declarant believed to be impending death.

· The theory was that people who know they are dying will not go to their maker with a lie on their lips.

· Statement has to be about the cause or circumstances of the death. “I’m dying and I know it, Jim shot me” will get in. “I’m dying and I know it. Let me tell you how I spent the past year” won’t.
· You don’t have to actually die. Enough if you believe death is imminent.

· FRE 804(b)(3) – Statement Against Interest – A statement which was (1) at the time of its making (A) so far contrary to the declarant's pecuniary or proprietary interest, or (B) so far tended to subject the declarant to civil or criminal liability, or (C) to render invalid a claim by the declarant against another, that (2) a reasonable person in the declarant's position would not have made the statement unless believing it to be true. 
· Exclusionary Language: A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

· Otherwise, D will invent or manipulate statements of unavailable people taking blame for a crime that D is on trial for.
· As opposed to admissions, these MUST be against interest when uttered.

· The fact that we don’t have enormous confidence in this exception is revealed by the fact that unavailability must be proved.

· Williamson v. US (USSC 1994): this exception only admits statements clearly against interest, not neutral or exculpatory. However, can still cover statements that address another party’s participation: “Sam and I went to Joe’s house” admissible if would implicate declarant in Sam and Joe’s conspiracy. However, any kind of blame-shifting statement or cooperative statement doesn’t count – we don’t trust it, as it could be currying favor. Applies even to statements made after arrest.
· Lilly v. VA (USSC 1999): reversing conviction where VASC let in whole long confession w/o analysis under Williamson. To be admissible, everything has to add to D’s exposure.
· Problem 4N – Truck pulled over, pot found in the back where one guy is staying, he says “it’s mine, not Gavin’s.” Here, the “not Gavin” part isn’t against interest. However, this doesn’t look like the problematic situation Congress was guarding against. They don’t really know each other. Actual court allowed the whole statement; found sufficient indicia of trustworthiness to avoid the exclusionary language. But after Williamson?
FRE 807 – The Hearsay Catchall

· FRE 807 – A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. 

· Notice requirement: However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the particulars of it, including the name and address of the declarant.

· Idaho v. Wright (USSC 1990): 2.5 year old child victim of sex abuse. Trial court let witness repeat what child told her under 807 (then 803(7)). USSC says burden is on offering party to show sufficient guaranties of trustworthiness, and the party can only look to the immediate circumstances of the statement, not external factors (such as corroboration).
· Prosecution offered spontaneity, the age of the child, the lack of motive to make up a story of this nature.
· Kennedy would have allowed looking at corroboration, like IDing a scar

· Under old standard, was found violation of Confrontation Clause, but under Crawford, it wouldn’t be.
Special Hearsay Issues in Cases with Multiple Defendants
· Sufficiency of a limiting instruction

· Bruton v. US (USSC 1968) – Evans and Bruton on trial for bank robbery. P has statement from Evans “Bruton and I did it.” It’s admissible against E for its truth (801(d)(2)(A)), but no hearsay exception to make it admissible against B. Statement is offered at trial with limiting instruction that jury shouldn’t use it against B. USSC says limiting instruction here was insufficient. Joint trial using full statement violated confrontation clause.
· This is not a repudiation of limiting instructions. It’s a judgment call for the judge about the risk to the co-defendant, and whether the state had alternatives.

· Could have had separate trials, redacted part of the statement, had 2 juries and taken B’s out of the room for the statement

· Redaction

· Gray v. Maryland (USSC 1998) – where co-defendants are on trial, redaction of D1’s statement to read “_____ and I robbed the bank” still violates Bruton. The inference that the co-defendant is the name blacked out is too strong.
· US v. Logan (8th Cir. 2000) – where co-defendants are on trial, a witness’s testimony that D1 had told him that he and “somebody else” had committed the robbery (admissible under 801(d)(2)(A)) does not violate Gray – jury will not assume that “someone else” is D2.

The Confrontation Clause

· Crawford v. Washington (USSC 2004) – A New Analysis

· Holding: what matters for the Confrontation Clause is whether the statement at issue was “testimonial.” If the (1) statement was testimonial and (2) there was no prior opportunity for cross, then the defendant has the right to have the declarant present at trial, or the statement can’t come in.
· Testimonial Statement: Court derives the definition from history. Prior to modern system of police, crime investigation was all about statements to the investigating magistrate. Such statements are “testimonial.” 
· Statements to police officers doing an investigation are therefore definitely testimonial. Leaves further definition to later cases.

· Prior Opportunity: The dominant view is that a prior opportunity to cross is sufficient, no matter the nature of the proceeding. However, if the opp was at a preliminary hearing where there were strong disincentives to cross, a defendant might find a sympathetic judge. See Green.

· Appears that if an out-of-court statement is judged non-testimonial, there’s no Confrontation Clause inquiry. However, it’s possible that even though the decision greatly disparages Roberts, Roberts analysis could still apply to non-testimonial statements. Alternatively, there could be some other standard, not Roberts. However, Davis, below, seems to say that the Confrontation Clause only applies to testimonial statements.

· Mentions in dicta that a statement to an undercover officer is non-testimonial – it’s not to an investigating officer in the sense of the historical investigating magistrate.

· Davis (USSC 2006)

· Facts: 2 combined cases, Davis and Hammond. Davis: 911 tape of the victim, where the victim now won’t testify. Hammond: statements to police responding to a domestic violence complaint, where by the time police arrived all sides had cooled off, complainant now won’t testify.
· Davis: This statement is not testimonial. Both the 911 operator’s and the victim’s primary purpose in asking and answering questions was to get/send help, not investigate a crime.

· Hammond: Here, the primary purpose was to investigate a crime. There’s nothing wrong with this; it’s what the police should have done. However, it makes the statement testimonial.

· Testimonial: Statement is testimonial if the primary purpose of the questioner is law enforcement investigating a crime, or trying to create a record for future prosecution.
· Forfeiting a Confrontation Clause challenge:

· Wrongdoing by defendant (making someone be unavailable) forfeits Confrontation Clause challenge on equitable grounds.

· This requires wrongdoing, not invoking a legal right, like spousal privilege. If defendant has a right, he can’t be made to pay for exercising it. Wrongdoing here is intimidation or threats to procure unavailability.
· 2nd cir Case Name? – autopsy results under Davis

· Facts: Doc who introduced autopsy report was not the doc who did the autopsy. D objected that the doc who did the autopsy had to be produced.
· Holding: ME’s report is not testimonial

· Rationale: ME is not law enforcement. He’s an independent officer, so the report can come in as a public record or a business record. This was not within the intention of Crawford. The statement wasn’t about creating a record for later prosecution. The ME is not part of an activity of a law enforcement team

· Is this a good rationale? MEs know that what they right will very likely be used in a prosecution.

· Gillers: this pushes the boundaries of Crawford and Davis
· However, we don’t want to force MEs to continually come to court
Character Evidence

· FRE 404(a) – Character Evidence Generally – Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

· (1) Character of accused. In a criminal case, (A) evidence of a pertinent trait of character offered by an accused, or (B) by the prosecution to rebut the same, or (C) if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution
· (2) Character of alleged victim. In a criminal case, and subject to the limitations imposed by Rule 412, (A) evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, (B) or by the prosecution to rebut the same, (C) or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor
· (3) Character of witness. Evidence of the character of a witness, as provided in Rules 607, 608, and 609 (i.e. impeachment).

· Summary: All about door opening by defense in a criminal case

· If D puts on evidence of D’s character:
· Prosecutor can rebut it with bad character evidence (1)

· If D puts on evidence of vic’s character:

· Prosecutor can show same character trait in D (1)

· Prosecutor can rebut it with good character evidence (2)
· If in homicide case, D argues vic started it, Prosecutor can put on evidence of vic’s character for peacefulness (2)

· To deal with the hearsay problem of a character witness testifying to what a lot of other people think, we have a hearsay exception: FRE 803(21) –reputation of a person's character among associates or in the community
· FRE 405(a) – Giving Character Evidence: Reputation or opinion. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made (1) by testimony as to reputation or (2) by testimony in the form of an opinion. (3) On cross-examination, inquiry is allowable into relevant specific instances of conduct.
· Offeror of character evidence can offer a person’s reputation in either her residential of employment community. Can state the witness’s own opinions about the person’s character. 
· FRE 405(b) – Witness may not go into specific instances unless character or a character trait of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct. Grounded in judicial efficiency.
· Rare that this is the case. One common exception: custody disputes – parents’ character is an essential element
· On cross, attorney may inquire into specific instances of conduct to attack the person’s character

· Ex: character witness says D is peaceful. The prosecutor can ask “Did you know that Don sent his wife to the emergency room two weeks ago when he hit her?” so long as he has a good faith basis for believing the incident happened

· If witness knew about incident, can inquire further on redirect

· D can get a limiting instruction that jury shouldn’t assume that the incident underlying the question actually happened
· Specific instances of conduct may be admissible under another rule. This may look like character evidence, but it’s not – has independent value.
· Ex: Fact of B’s prior violent incidents may be relevant to A’s state of mind, which could be relevant to a defense of justification
· FRE 404(b) – Prior “Bad Acts” – (1) Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. (i.e. not for propensity purposes) (2) It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident
· Notice Requirement: upon request by the accused, (A) the prosecution in a criminal case (B) shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, (C) of the general nature of any such evidence it intends to introduce at trial.
· Rejecting the “bad apple” theory: Cardozo said it’s not because of logic – it makes sense to use a person’s prior criminal conduct as part of the proof from which we infer guilt. We bar such reasoning as a matter of policy. We’re fearful that the jury will give it too much weight, and not be attentive of its job if it knows that the accused has a long rap sheet.
· All prosecutors want jury to know D has priors. It’s hugely persuasive to jurors. Will work very hard to admit them
· All 404(b) evidence is subject to exclusion under 403.
· Intent: Problem 5F – informant sets up her boyfriend R to do a drug deal w/ cops. He sees the money is dusted and walks away. His defense is that it was just a scam and he was never going to deliver the drugs (lower penalty). R is charged with conspiracy, where intent is an element. Prosecutor wants to introduce through informant that R did numerous drug sales during 18 months they lived together. Argument is that this is to show intent, not propensity. Courts routinely accept such evidence.
· Remember, 403 issue is unfair prejudice, not just prejudice. Worry is that jury would convict b/c they think he’s a bad guy even if they’re not convinced beyond a reasonable doubt he did this sale. Balance probability of this against how strongly it speaks to intent.

· R could get limiting instruction that it’s admissible on intent, not character, but this is worthless – they’re the same here.

· To avoid just this, lawyers will often try to stipulate to intent.

· 2nd Cir case: In simple drug sale prosecution, court said issue was whether un-recovered bag had coke or talcum powder in it, not D’s intent, and excluded prior drug convictions.
· Preparation: prosecutor could introduce that D purchased an illegal gun or stole a car in preparation to rob the bank (the charged crime)
· Signature Crimes (Identity): Problem 5G – prosecutor could introduce confession to 8 similar crimes all using similar car, mask, method. Up to judge to weigh danger of prejudice that it will be treated as propensity evidence.

· Plan: Problem SG8 – Q wants to get rent-controlled tenants out. Was previously charged with hiring people to threaten these tenants, but not convicted. Now charged with threatening A. Evidence of threats of previous residents combined with evidence that building is worth 6x with them out is relevant to showing a plan by Q, which increases the likelihood Q hired people to threaten A. Admissible.
· The plan evidence must be useful to resolve the material issues. The plan has to be relevant.
· Disproving Accident: Problem 5I – Can introduce testimony that child was brought into emergency room 6 previous times with similar injuries. No need to show that there was a “plan” in the battering. Plus, there likely wasn’t a pre-planned scheme of child-beating, so you wouldn’t be able to.

· Knowledge/State of Mind: Problem 5J – D sells 5,000 stolen videotapes. Says he didn’t know they were stolen. P wants to introduce evidence that he previously sold stolen TVs. This is legit use of prior act evidence. However, D wants judge to determine under 104(a) that he sold stolen TVs before it gets to the jury, and he wants a high burden of proof on this.
· US v. Huddleston (USSC 1988): Under 104(a), judge will determine whether there are enough facts for a reasonable jury to find that he did deal in stolen TV’s – a very low BoP. If there is, it goes to the jury under 104(b). Judge will then instruct the jury that if they find it more likely than not that D dealt in stolen TVs they may consider that fact in evaluating whether he knew the tapes were stolen.

· Dowling v. US (USSC 1990): prosecutor can use evidence of prior crime where D was acquitted. Standard for relevance here is only more likely than not, whereas at trial it was beyond a reasonable doubt. Even after an acquittal, evidence of the prior crime could still pass the lower bar. Additionally, what P wants to show here may not be exactly the same act as the completed crime, so overall finding of not guilty may not be relevant to what prosecutor wants to bring out.
· FRE 608(a) – Impeachment / Character for Truthfulness – opinion or reputation evidence of character ok, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

· Evidence of truthful character only admissible to rehabilitate

· However, character for truthfulness doesn’t have to have been attacked by another witness – any attack on character for truthfulness will warrant rebuttal.
Character in Sex Offense Cases
· Rarely used, b/c most sex crime prosecutions are in state courts, but many states use the FRE as a model for their evidentiary codes.
· FRE 412(a) – Rape Shield – In either criminal or civil proceeding involving any form of sexual misconduct, the following evidence is inadmissible: (1) Evidence offered to prove that any alleged victim engaged in other sexual behavior. (2) Evidence offered to prove any alleged victim’s sexual predisposition
· FRE 412(b) – Exceptions:

· (1) In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:

· (A) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury or other physical evidence
· (B) evidence of specific instances of sexual behavior between the alleged victim and the person accused offered by the accused to prove consent; or by the prosecution
· (C) evidence the exclusion of which would violate the constitutional rights of the defendant.

· (2) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party (reverse 403). Evidence of an alleged victim's reputation is admissible only if it has been placed in controversy by the alleged victim.
· Theory: sexual activity by a woman on specific occasions does not provide appreciable support for an inference that she consented to engage in this activity with the defendant.

· Problem 5K – In prosecution of A for raping C, evidence that C was sexually active is barred. Evidence that C had sex with B earlier that night is barred. Evidence that C had sex with A last summer is admissible. Has a tendency to make consent more likely (401). Could still be excluded (403)
· Olden v. Kentucky (USSC 1988): Olden accused of rape. Olden should have been allowed to argue that the reason victim was accusing him of rape was to explain to her boyfriend why she was seen with Olden.

· FRE 413 – Evidence of Similar Crimes in Sexual Assault Cases

· (a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant's commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.
· Notice requirement: (b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.
· (c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.
· 401’s relevancy requirement still a bar

· Could still be excluded under 403

· To analyze: 413, then 401, then 403

· Ex: P has testimony about a prior rape under similar circumstances, and a conviction for assault on a minor. A judge may well exclude the one involving the minor on 403, given that it’s hugely inflammatory and cumulative

· Basically, allows prior bad sexual acts to be used as propensity evidence in sex crime prosecutions.

· Based on “lustful disposition theory” – that sex criminals are more likely to be recidivists, though studies do not bear this out.

· FRE 414 – Evidence of Prior Child Molestation – does same as 413, but for evidence of prior molestations in child molestation prosecutions.

· FRE 415 – Applies 413 and 414 to civil cases
FRE 406 Habit Evidence
· FRE 406 – Habit Evidence – Evidence of (1) the habit of a person or (2) of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
· Even if party has no other evidence to prove that an action was done on a specific occasion, proof of a habit of doing the action is admissible to prove the action: “we always include this phrase in our acceptance letters.”

· Testimony like “X is a careful driver” is more like character evidence. To make it habit, you’d need a person to say “I’ve driven with X on this road many times, and every time he stopped at the stop sign.”

· Problem 5N – Evidence that employee used immersion heater to warm a can a number of times admissible to help show he used it the time when the can exploded. In actual case, 4 or 5 times was enough.

· Problem 5O – Government (an institution) can use habit of giving deportees a form in their native language to help show it did it this time. In actual case, was held inadmissible b/c person testifying had in fact never given out the form, but with a better offering witness, it’d be admissible.

Impeachment

· Methods of impeachment

· Trying to show that witness is just not a believable person

· Trying to contradict a point in the witness’s testimony
· Not fitting one impeachment rule doesn’t mean evidence can’t be admitted under another impeachment rule.

· Motion in Limine – a pretrial motion for a ruling on an evidentiary point so you can plan your case. No right to a ruling on such a motion, and judge not bound by it if circumstances change – hard to see what ruling should be in the abstract. However, they’re very useful, and in practice, it seems like judges will generally follow their prior rulings.
· Impeachment by Bias – Evidence of a witness’s bias is admissible to impeach the witness. Not in the FRE, but it’s still fo’ rizzle.
· US v. Abel (USSC 1984): 

· Facts: A is on trial for robbery. Gov’t has E, who says A did it. Defense has M, who will say E told him E would lie and implicate A to get a deal.
· M’s testimony is admissible – demonstrates E’s bias.

· Issue: can prosecution attack M w/ extrinsic evidence? It wants to ask if all 3 were in Aryan Brotherhood in prison, where they swore to lie, cheat and kill to help each other out. If M denies it, prosecution wants to re-call E to testify to it (extrinsic evid of bias)

· Extrinsic Evidence: evidence outside the testimony of the witness being examined

· Holding: bias can be shown and attacked through extrinsic evidence
· Issue of bias is never collateral, i.e. not that important

· Result: Here, judge excluded term “Aryan Brotherhood” on 403 grounds, but let evidence of a group and its tenets. Upheld.

· Problem 8A – GM asks its expert on direct how much expert is paid for the appearance. On cross opponent can still ask how much expert made from GM last year, how much he expects to make this year, and what proportion of his income comes from such appearances. Relevant to bias and credibility, so proper questions.
· FRE 608(b) – Impeachment with Conduct Not Leading to a Conviction – Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' character for truthfulness, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. 
They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

· Summary:

· On cross, can ask witness about past incidents relevant to his own character for truthfulness

· On cross, can ask a character witness about past incidents relevant to the character for truthfulness of the witness he’s vouching for

· Lawyer is stuck with the witness’s answer

· Can only ask about conduct probative of truthfulness. Can ask about stealing or lying, but not being in a fight.

· Lawyer must have a good faith basis for believing the alleged incident took place. Can be asked to reveal the basis to judge in a sidebar.

· If there isn’t, could warrant mistrial, or scolding in front of jury

· Not provable by extrinsic evidence – lawyer is stuck with the answer. Policy is it’s not important enough to create a mini-trial on whether some event that may be probative of a witness’s truthfulness actually happened.

· Carson v. Polley (5th Cir 1982): Carson is defendant officer in police misconduct case. On cross, testifies that it’s impossible that he lost his temper and used excessive force. P has evidence he’s been cited 3 times for excessive force. Court says it’s okay to prove this with extrinsic evidence, 608(b) notwithstanding.

· 608(b) bar on extrinsic proof not applicable where denial relates to witness’ testimony on a material issue.

· Makes sense: policy on excluding extrinsic proof was that it wasn’t an important enough issue to spend time on it. Where the impeachment relates to a material fact, it’s very important.

· FRE 609(a) – Impeachment by Prior Convictions – For the purpose of attacking the character for truthfulness of a witness:

· (1) evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and

· (2) evidence that any witness has been convicted of a crime shall be admitted regardless of the punishment, if it readily can be determined that establishing the elements of the crime required proof or admission of an act of dishonesty or false statement by the witness.
· Summary: To impeach (not to show propensity),

· (2) Evidence that any witness has been convicted of a crime that involves dishonesty or false statement is admissible.

· (1) For a witness other than the accused, evidence that the witness has been convicted of a crime with a possible 1+ year sentence (i.e. a felony) is admissible, subject to 403 balance.

· (1) Evidence that the defendant committed a crime with a possible 1+ year sentence (i.e. a felony) is only admissible if the probative value of the conviction outweighs its prejudicial effect – a reverse 403 balance.

· Different crimes will have different probative values for impeachment and create different levels of prejudice. To balance, look to age of the crime, if it’s cumulative evidence, whether hearing D’s friend’s crime could taint D

· Conviction can be proved by extrinsic evidence. Policy: witness not likely to deny conviction, and if he does, it can easily be proved w/ a document showing judgment of conviction (Admissible under FRE 803(22)).

· FRE 609(b) – Convictions over 10 years old presumed inadmissible

· Problem 8C – Witness has 9 yr old forgery and 7 yr old manslaughter convictions. Forgery conviction is in automatically as a crime involving dishonesty. Manslaughter probably excluded b/c cumulative and less probative of truthfulness. Both inside the 10 year time bar.
· FRE 608(a) – Impeachment by Character for Untruthfulness – opinion or reputation evidence of character ok, except: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

· Evidence of truthful character only admissible to rehabilitate

· However, character for truthfulness doesn’t have to have been attacked by another witness – any attack on character for truthfulness will warrant rebuttal.
· FRE 613 – Rules to Admit Impeachment by Prior Inconsistent Statement – (a) In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel. (b) Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).
· Summary:

· (a) Inquiring lawyer doesn’t have to show the witness the prior statement, but does have to show it to opposing counsel on request

· (b) You can’t introduce extrinsic evidence of a prior inconsistent statement unless you give the witness an opportunity to explain or deny it, and opposing counsel has an opportunity to inquire.

· This doesn’t apply to admissions under 801(d)(2)

· Prior inconsistent statements offered to impeach are NOT admissible for their truth unless they fall under 801(d)(2).

· If witness you’re impeaching has left the courtroom and can’t be recalled, you can’t introduce extrinsic evidence of a prior inconsistent statement.

· This rule does NOT say when extrinsic evidence of an inconsistent statement is admissible, only the protocols to follow when one is admitted

· Admissibility of a prior inconsistent statement to impeach is decided under 403
· 1) If it’s a trivial prior inconsistency, likely will be excluded
· 2) However, if it was a different description of the suspect that doesn’t match the defendant, it will be allowed, as it casts doubt on the witness’s credibility regarding a central issue.

· Remember, it’s all about whether the statement impacts credibility – the prior statement isn’t coming in for its truth

· Problem 8F – Where party waits until A is off the witness stand and back home in another state before calling B, who will testify to a prior inconsistent statement, statement inadmissible. Responsibility of the party offering the testimony to ensure witness is available when the party introduces the statement, even though it’s not the party’s witness.
· Impeachment by Contradiction – decided under 403
· Ex: you have evidence other than a prior inconsistent statement that impeaches the witness. Say she says she went to a movie theater and saw The Rock the day of the murder, and you can show no theater was playing The Rock.
· 1) If the evidence not only contradicts, but tends to prove a substantive point, it’s admissible.
· Would be admissible even if it didn’t impeach
· 2) If the evidence not only contradicts, but tends to prove some other impeaching point, it’s likely admissible.

· Ex: evidence that the alibi witness and the defendant were dating, where alibi witness denied knowing defendant.

· 3) Counterproof that only contradicts is likely inadmissible. We’re not going to let lawyers start examining every possible irrelevant inconsistency in a witness’s story.

· Ex: the movie example

· Sometimes, however, courts admit counterproof on such a point where it seems that a witness could not be innocently mistaken. Like of witness says he remembers the date, May 3 b/c it’s his daughter’s birthday, and it turns out her birthday is the 8th. This feels like it really undercuts his story.
· Lawyers will often try to use contradiction to wedge in pieces of evidence excluded from use by another rule in the substantive case. As a lawyer, you have to be careful not to open the door to such pieces of evidence.

· Problem 8G – D is charged with a robbery in Seattle on July 21. Alibi is that he was at a restaurant in Portland. Owner testifies that D was a regular customer and was there on the 21st. Prosecutor asks if D was there every day for the few weeks prior (as setup to impeach owner) Owner says yes.
· Kinney will testify that he saw D in Seattle on the 14th and D said he had been there for a few days. This likely excluded. The contradiction isn’t relevant to a material fact, plus you have a smuggling problem.

· Samuels is a waiter at the restaurant who will testify that he’s never seen D there. This gets in (as substantive evidence as well as impeachment evidence). It impeaches, and is also relevant to a substantive point: whether D was where he says he was.
· Standard is the same for defense and prosecution here
· Carson v. Polley (5th Cir 1982): 608(b) bar on extrinsic proof not applicable where denial relates to witness’ testimony on a material issue.

Impeaching Your Own Witness, and the Smuggling Problem
· FRE 607 – The credibility of a witness may be attacked by any party, including the party calling the witness.
· Smuggling Problem: Say you know that Pete now says your client was at fault, but you have prior statements by him that your adversary’s client was at fault. Adversary isn’t calling Pete. You might want to call Pete, have him say what he says, then impeach him with the prior statement. The problem is that the prior statement isn’t admissible for its truth, though that’s how you want the jury to use it. From the law’s perspective, all the prior statement can do is wipe out Pete’s credibility, not help prove your adversary was at fault. If all you’re doing is calling a witness to smuggle in prior statements in hope the jury will, against instructions, use them for their truth, judge will disallow it.
· US v. Webster (7th Cir. 1984): Here, prosecutor didn’t know what witness was going to say. Asked for a preliminary examination w/o jury, but D objected. When witness testified counter to prior statement, prosecutor impeached with it. Here, this was not pure smuggling, so it was okay.
· Morlang: The smuggling described above, where the witness is no longer saying what is in the prior statement, the prior statement is not admissible for its truth, and the proponent of the prior statement is just hoping jury will ignore that, the prior statement is inadmissible.

· DeLillo: Where A’s prior statement had 5 facts that were very good for B, but now A remembers 3 the same way but 2 in a way that is bad for B, B can call A and ask about all 5, and then impeach with the prior statement about the 2 where A seems to be inconsistent. Even if the opponent wasn’t going to call A and bring out the 2 bad statements, B can still do this – story may need its narrative richness, and statements often need to be heard in full to understand them.
Miranda/4th Am Violations and Impeachment Of Criminal Defendant 

· Miranda and Impeachment with silence:

· Post-Miranda silence can’t be used to impeach (Doyle v. OH USSC 1976)

· Post-arrest, pre-Miranda silence can be used to impeach (Fletcher). Gives police bad incentives but USSC seems to not care.

· Worry that police can arrest D and leave him alone and then use the silence in the interim to impeach D. Bad incentives.

· Pre-arrest, pre-Miranda silence can be used to impeach (Jenkins v. Anderson)

· These rules apply both to adoptive admissions under 801(d)(2)(B) as well as simple silence not indicating an adoption of any belief.

· Defense counsel free to explain why D didn’t go to police. Race factor – what if D distrusts police?
· Raffel: Once D testifies at the second trial, his decision not to testify at the first trial can be commented on and inquired into on cross
· Impeachment with evidence gained in violation of Miranda:

· Harris v. NY (USSC 1971): Statement gained w/o Miranda warnings admissible to impeach. (1) To rule otherwise is to countenance perjury. (2) This doesn’t create police incentive problems – police would rather Mirandize and have a statement they can use substantively than not Mirandize and be limited to impeachment. 

· Brennan dissent: this restricts D’s 5th Am right to testify in his own defense. Also, says this still creates bad police incentives where police think D will clam up if he hears warnings.
· Oregon v. Hass (USSC 1975): D asked for his lawyer, police didn’t get him, and continued to question in violation of Miranda. At trial, P uses statement gotten after request for lawyer to impeach. Court says okay, even though this case presents much greater incentive problems – if this statement is admissible, police have nothing to lose and a lot to gain by continuing to question after request for lawyer. Court doesn’t seem to care
· Could argue this is worse than a 4th Amendment violation. There, the violation is over with the improper search. With Miranda, the violation occurs when evidence is introduced at trial, so the injury is still preventable.
· Impeachment with truly involuntary statements violates 5th Amendment (not just Miranda)
· Portash: Witness given immunity at prior proceeding so had to testify. Now a defendant against other charges, prosecutor wants to use his confessions to crimes under oath at prior proceeding to impeach. This is inadmissible, as his prior statements were truly compelled – there, he had to testify or go to jail on contempt. This is a core 5th Am concern, not just violation of prophylactic rule like Miranda.
· Mincey: Mincey was a hospital bed hanging on for his life when police got a statement from him. This statement is inadmissible to impeach him.
· Impeachment with evidence suppressed under 4th Amendment:
· Walder: held same as Harris for impeaching with evidence seized in violation of the 4th Amendment. Admissible to impeach. Here, D testified he had never had drugs, and P had suppressed evidence of drugs seized from D a few years earlier.
· Smuggling Problem: As a prosecutor, you may have suppressed evidence you wish you could use. If D says something that this evidence impeaches, you can use the evidence under Walder. But to what extent can you ask questions on cross to get D to say something contrary to the suppressed evidence so that you can use it to impeach D?
· US v. Havens (USSC 1980): 2 Ds are arrested coming back from Peru. McLeroth is found w/ drugs, Havens has a T-shirt w/ pieces cut out. Cops find matching pieces taped to McLeroth’s body w/ contraband in them. On direct, D’s counsel asks Havens whether he engaged in taping the material around McLeroth’s body, he says no. On cross, P asks about where the pieces might have come from. Havens denies any knowledge about any shirt. P introduces the excluded shirt to impeach. Can P open his own door like this? USSC says it was admissible.
· Test: If the questions on cross that opened the door to the impeachment would have been suggested to a reasonably competent cross-examiner by direct, they are not smuggled in.
· Seems like this is disavowing Agnello. What was the D’s statement in Agnello that USSC said didn’t open the door?
· Problem 8H – standard is same if the desired impeachment evidence is inadmissible under FRE, as opposed to excluded b/c of 4th Am violation
Repairing Credibility

· FRE 608(a)(2) – Evidence of character for truthfulness admissible after an attack on character, by opinion or reputation evidence, or otherwise.
· United States v. Medical Therapy Sciences (2d Cir. 1978). Court allows gov’t to call witnesses to repair Russell’s credibility even though there were no character witnesses attacking her credibility. D’s examination of Russell was sufficiently aggressive to trigger the government’s right to call a character witness This is an example of the kind of conduct that can fall within the phrase “or otherwise” for purposes of 608(a)(2).

· FRE 801(d)(1)(B) – Prior Consistent Statement and Tome revisited – Problem 8I
· Prior consistent statements not admissible for their truth under 801(d)(1)(B) may nevertheless be admissible to rehabilitate credibility.
· A and C meet with undercover agent and sell him coke. At trial, agent says A gave him sample from her purse. This is important b/c only C had coke on her when arrested, so case against A is otherwise weak. Crossing the agent, A’s attorney pushes that agent’s statement of A having given him the sample is a fabrication, or that in fact he doesn’t remember whether A or C gave him the sample. After the bust, agent came outside and made tape-recorded statement that A had given him the sample. Prosecution wants to bring this out on re-direct.
· Assuming we read Tome narrowly (not barring not-for-truth use of prior consistent statements), it’s admissible to rebut lack of memory claim, or claim of fabrication – that he made the statement when the motive to fabricate was significantly less.
· Could also claim that statement is pre-motive and therefore admissible under 801(d)(1)(B) and Tome. At the time of the bust, agent didn’t know no drugs would be found on A and that this would be needed to strengthen the case. However, there was still a motive to implicate A, just not as strong. To a toss-up.

FRE 701 – Lay Opinion Testimony

· FRE 701 – If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, (b) helpful to a clear understanding of the witness' testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.
· Generally, opinions are admissible. However, if it is possible to provide facts so the jury can be put into the same place as the witness and be equally able to decide what inferences to draw, a judge may not allow the opinion. 

· In such a case, the second requirement (helpfulness) may not be met.
· Problem 9A – colloquy where D’s girlfriend says it was her impression after talking to D he was involved in the fire-bombings. Could say it’s admissible b/c it would be helpful. However, (1) this is also a pretty large leap as compared to something like “he was sad,” and (2) it’s going to the central issue in the case. Might say instead that on 403 balance, girlfriend could testify to the underlying events, but not her opinion. In actual case, Cir said error to admit, but harmless.
· Conclusion like “I’m sure he was smoking a joint” might be out, b/c could testify to the smell, what he saw. 

· Conclusion that car was “totaled” is no good, but can testify to damage he saw.

Expert Witness Testimony

· FRE 702 – When Expert Testimony is Admissible – If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.
· Elements: (1) Qualified as an expert, (2) assist the trier of fact

· Certification: proponent inquires into credentials, opponent can cross on credentials, court decides whether to qualify witness as expert
· FRE 703 – What an Expert May Rely On – The facts or data in the particular case upon which an expert bases an opinion or inference may be those [facts] perceived by or made known to the expert at or before the hearing. 
· If of a type [facts] reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. 
· Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert's opinion substantially outweighs their prejudicial effect
· Not everything expert relies on has to be / will be admissible

· Any evidence that is admitted as basis for the expert testimony is admissible only for evaluating such testimony, not for its truth

· FRE 705 – No Need for Expert to Testify to the Underlying Facts – The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on cross-examination
· FRE 803(18) – Can cross experts w/ learned treatises (if they contradict expert). The treatise would come in for its truth.
· Can cross expert on his compensation, whether expert has ever testified for the other side, how much of his income is from this client, how much is from testimony in general, etc. Goes to bias.
· Frye (USSC): old standard for admissibility of scientific evidence: if it had gained general acceptance in the relevant scientific community.
· D’s Complaints: gave too much power to the relevant scientific community in accepting “junk science.” Not enough discretion in judge.
· P’s Complaints: too high a bar to good science that may be cutting edge, but is still trustworthy.
· Daubert (USSC 1993): Judge must do 104(a) inquiry on scientific evidence:

· 2 questions:

· Is the science relevant? (702: assist the trier of fact)
· Is it reliable? (702: based on sufficient facts or data, product of reliable methods, applied in a reliable manner)
· Court gives 4 non-exhaustive factors for determining reliability:

· Falsifiability. Could the theory be disproved if it were false?

· Whether it has been subjected to peer review and publication
· Rate of error. What is the rate of error? Are there standards for controlling the technique’s operation?

· General acceptance. Here’s where Frye lives on – it’s still a factor, but is no longer the only one.
· Additional factors mentioned in Downing (cited with approval): Types of error, existence of a professional literature appraising the process or technique, non-judicial uses and experience with it, its newness and relationship to more established processes or techniques, the qualifications of the witnesses.

· Even if judge concludes something is valid science, can exclude under 403
· Like if he finds the underlying information untrustworthy

· Daubert hearings can go on a long time, but once one has been done, a court can rely on another court’s Daubert finding.

· Kumho Tire (USSC 1998): Daubert factors applicable to all experts, including technical ones, not just scientific experts.

· Acknowledges Daubert is hard to apply to some expert testimony. However, presumptively, all expert testimony has to fulfill Daubert. 
· Otherwise, the courts would have to be deciding what expert testimony is technical and what is science, which would be immensely difficult, and for which courts are unqualified.
· Therefore, the basic questions are still (1) whether the expert testimony is relevant, and (2) whether it is reliable, both (a) in general as a theory and (b) as applied to the specific case, with a broad inquiry into each.

· Problem 9D – Breathalyzer test is suppressed. Doc called to testify D was drunk. If test was suppressed b/c of constitutional violation, Doc can’t rely on it or testify to it. If test was suppressed under evidentiary ruling, Doc can rely on it, but not testify to it.
· Syndrome Evidence: in at least 3 settings this type of proof has become commonplace, though controversy continues on points of detail.

· Child Abuse Prosecutions: courts often admit testimony describing Battered Child Syndrome (BCS) or Child Sexual Abuse Accommodation Syndrome (CSAAS). Courts will often comment, however, that such experts should NOT say either that the child was abused in this particular case or that child’s account is truthful or correct.

· Sexual Assault Trials: courts often admit testimony of Rape Trauma Syndrome (RTS) to help assess conduct by victim after the facts and evaluate defense claims of consent. However, courts have tended NOT to allow use of RTS to prove that an attack occurred. 

· Men Beating Women/Women Killing Abusive Man: courts often admit evidence of Battered Woman Syndrome (BWS) to shed light on the behavior of the woman.

· Such evidence seems appropriate when such testimony describes generalized behavioral patterns based on observing many people (“Social Framework”). 
· However, when such testimony is being used to describe the behavior of a crime victim or criminal D, the term “social framework” is no longer accurate and Syndrome Evidence draws close to being character evid. of the sort regulated by 404/405. 
· Also, when expert testimony comments on the credibility of crime victims or criminal Ds, it draws close to being character evidence of sort regulated by 608 (impeachment).

· NOTE: if Experts do give Syndrome Evidence in such cases, most courts tend to say that the Expert should NOT be able to use the actual term (EG. BWS) to describe this particular woman’s/child’s behavior. 

· Problem 9E: They Become Anxious and Guilt-Ridden. D Art accused of sexual assault on daughter Sandra (on DIRECT, Sandra says he also did this before…on XE, Sandra admits making up a prior story of abuse). Art then testifies Sandra wants attention. Dr. Burton called by Prosec as Expert, D’s lawyer objects. Does Daubert/Kumho apply to Dr. Burton’s science? *This is NOT pure science, it is psychological science. However, it is based on patterns and cases and conclusions, and the expert will be qualified to speak on these things. So yes.
Burdens

· Burden of Proof

· Civil cases: generally preponderance of the evidence – 51/49
· Criminal cases: beyond a reasonable doubt

· Consists of 2 concepts: Burden of Production & Burden of Persuasion

· Burden of Production

· Just have to produce some evidence on a point. If opponent happens to produce it, that satisfies the burden
· If a party fails to meet its burden of production, judge can grant summary judgment

· Burden of Persuasion

· Factfinder decides if the party with this burden carried it by the applicable standard

· Burden of pleading is a procedural concept – we leave it to one side to inject a certain issue into a case, such as insanity. But we can give D the burden of pleading on insanity and still give P the burden of persuasion.
· Policy: how do we allocate burdens? Factors:
· Access to evidence – which side will better be able to gather the evidence to prove a certain point

· Social policy

· Probabilities – what we think is more likely to be true

· Finality – ex: to show death, only have to show missing for 7 years. Then burden shifts.

· If evidence is hard to find regardless, the party with the burden may just lose

Presumptions

· Properly used, a presumption is a rule of law that says that under certain circumstances, if a party proves that one [basic] fact is true to the satisfaction of the trier of fact, then the trier of fact must find that another [presumed] fact is true.

· Jury instructions: Juries don’t hear the word presumption if done right. The jury hears the instruction – “if you believe X by a preponderance of the evidence, then you must believe Y.”
· Ex: presumption that if bailor can establish that he gave an item to the bailee in good condition and it is now broken [the basic facts], there is a presumption that the bailee was negligent [the presumed fact].

· Inference vs. presumption. An inference is permissive, while a presumption is obligatory. An inference is something that a jury may or may not draw, which the lawyers argue in summation. Judges may put instructive inferences in jury instructions

· Problems arise when party tries to counter the presumption. 2 theories on how to handle such situations, Morgan and Thayer.
· Thayer: the “bursting bubble” theory. To void a presumption, all the bailee must do is introduce evidence that could support a rational person in concluding that the goods were damaged by reason other than the bailee’s negligence. 

· Bailee has a burden of production to negative the presumed fact.
· Effect is to change the jury instruction from a “must” to a “may” – from a presumption to a permissive inference

· This is the lower level of respect for the presumption

· In example above, if bailee could introduce evidence of a flood, this would meet the burden of production to negative the presumed fact (that bailee was negligent). B/c bailor has no other proof of bailee’s negligence, he’s out of court.

· Morgan: presumption shifts both the burden of production and the burden of persuasion.
· Gives more weight to the presumption

· In our example, bailee would have the burden to persuade the trier of fact that he was not negligent. Could say this places the burden with the party best equipped to produce the proof.

· Jury instruction would be: “Everyone agrees that _[basic fact]_ is true. You must find that the presumed facts are true unless the opponent of the presumed facts has persuaded you by a preponderance of the evidence that the presumed fact is not true.”
· FRE 301 adopts Thayer’s bursting bubble, but allows Congress to opt out: 
· In all civil actions and proceedings not otherwise provided for by Act of Congress or by these rules,

· a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, 
· A production burden

· but does not shift to such party the burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast.
· FRE 302 – In civil actions, where matter will be decided under state law, state presumption law applies.
· Otherwise, you encourage forum shopping. Fuckin’ Erie.

· Problem 10B – Issue is whether Parnell’s death was accidental or suicide. There is a presumption against suicide: the basic facts are sudden and violent death, and the presumed fact is that it’s not suicide. 
· Parnell’s wife introduces evidence that there was sudden and violent death, no soot pattern or flash burn on his face, that another rifle of his had accidentally discharged, that he died holding a cigarette lighter, that he was in good financial condition, healthy, happily married, not moody or morose. 
· Insurance company introduces evidence that the rifle was in perfect order, other proof such as marital difficulties and illness. 
· Widow asks for an instruction on the presumption, and the insurance company seeks a directed verdict.
· Two issues to decide:

· Has insurance company met burden of production of negativing the presumed fact?
· Has insurance company introduced evidence for court to give it a directed verdict?
· Thayer jurisdiction (bubble): Insurance company’s evidence is sufficient to meet production burden of proving “not suicide.” Thus, the presumption is knocked out of the case. However, there is enough left from which the jury could infer accident, so no directed verdict. This goes to the jury without any mention of a presumption.

· Morgan jurisdiction: Though insurance has met production burden, still has persuasion burden. Wife will therefore get a very nice jury instruction: “If you find that it was a sudden and violent death, you must find that it was an accident unless the insurance company can persuade you by a preponderance of the evidence that it was suicide. 
· The instruction contains the word “must” and puts the burden of persuasion on the insurance company.

· Burdine (USSC 1981): Woman alleges intentional employment discrimination. She has production burden (by a preponderance) of establishing basic facts (prima facie case): that she applied, was rejected, is in a protected group, and after her rejection the position remained open to applicants with similar qualifications. She did so, creating a presumption of discrimination.
· Holding: D has to come back with a “clear and reasonably specific” reason for her firing that is non-discriminatory. Court calls it a production burden b/c of 301, but court seems to be giving more weight to the presumption than 301’s pure bubble bursting.

· However, if D meets this production-plus burden, presumption is entirely gone, and P has burden of persuasion that she was discriminated against. This will require more than the basic facts, but can involve them.
· Court may be giving the presumption more weight because of the public policy behind Title VII and the difficulties of proving discrimination circumstantially. Alternatively, Court could come out in the next case and say that scholars are over-reading Burdine and this is a pure 301 analysis. Or they can say that they refused to use 301 in Title VII cases, though would have to find Congressional authorization for this.
Presumptions in Criminal Law

· Winship (USSC): state must prove every element beyond a reasonable doubt.
· But problem: the state decides what the elements of a crime are – if it doesn’t want to prove one, could just write it out of the law
· Only constraint is the political process (except in DP law)

· Mullaney v. Wilbur (USSC): Maine murder statute used old common law terms, including requirement of “malice aforethought.” Trial court’s jury instruction said malice would be presumed from a deliberate act done without provocation. If Wilbur could show that he acted in the heat of passion, crime only manslaughter. Problem is that both sides have proof on issue of provocation
· USSC: this overlap had the effect of shifting BoP on an element to Wilbur, in violation of Winship.

· Patterson (USSC): Endorsing narrow view of Mullaney. D charged with murder, which NY defined as killing someone with intent to do so. NY also had affirmative defenses, which D had to prove by a preponderance.
· USSC: This is okay. NY can require D to prove affirmative defenses, so long as there is no overlap with elements of the crime. NY didn’t shift BoP on an element to D, so constitutional.
· Powell dissent: State shouldn’t be able to give D burden on any issue that (1) has a substantial effect on D’s punishment or exoneration, and (2) where Anglo-American law traditionally puts the burden on the state.

· Problem – Woman killed her husband. Elements of murder are purposely killing another, prior calculation and design. She claims self defense. State makes this an affirmative defense. She has to prove by a preponderance (a) that she wasn’t at fault in creating the situation that led to the death, and (b) that she had had an honest belief that she was in imminent danger of death.

· We might say this violates what’s left of Mullaney, that “prior calculation and design” is incompatible with “belief in imminent danger,” so parties are being given BoP on same issues. 

· Idea that belief in imminent death shows the absence of prior calculation and design

· In actual case, USSC said this was ok, though jury instruction could have been phrased better.
· Where we stand: Mullaney stands for proposition that the state cannot create an element of an offense, and then create a presumption of its existence from other elements of the offense, or give D the burden of disproving it. D has the right to have the prosecutor prove and a jury decide all the elements
· State can give a criminal defendant a production or persuasion burden (like in Patterson) on a part of an affirmative defense that is not part of the charged crime.

· Ex: On insanity, state could give defendant a burden. If it’s a production burden, then once defendant meets it, the state would have to disprove insanity beyond a reasonable doubt. However, if it’s a persuasion burden, state can choose to keep it on the defense.
· Sandstrom (USSC): Under MT law, to be murder, killing had to be “purposeful and knowing.” MT also had presumption that a person intends the ordinary consequences of his acts. As jury instruction on this played out, it either was that if the jury found a homicide, it had to find it was purposeful and knowing (i.e. murder), or that the presumption shifted the burden to D to prove killing was not purposeful and knowing. Either way, this violates Mullaney and Winship.
· Ulster County (USSC): All about what is the standard for getting a jury instruction on a permissive inference. Important, b/c when a judge says the jury can infer something, it carries more weight than when a lawyer says it in closing.
· Here, 4 people are being prosecuted for gun possession. Got pulled over and police found 2 large handguns sticking out of girl’s purse. Per NY law, judge instructed jury “you may infer that everyone in the car possessed the firearms.”
· Stevens’ test for instructed inferences: If the inferred fact “more likely than not” flows from the basic fact, the instructed inference is okay.
· Powell dissent: That’s too low a bar. The jury might then rely on the inference to convict even though the nexus does not exist beyond a reasonable doubt.
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