I. CATEGORIES: Advocacy of Illegal Action

I. Categories of Regulated Speech
a. Advocacy of Illegal Action

i. First World War: The Espionage Act Cases
Espionage Act of 1917 

The Act made it a crime during war: 
“to cause or attempt to cause insubordination, disloyalty, mutiny, or refusal of duty in the military or naval forces” or

to “willfully obstruct the recruiting or enlistment service of the United States.”

1. Schenck v. US (1919)
a. “Assert Your Rights” leaflets: advocating against the draft, given to men called up for draft. 

b. D convicted of attempting to cause insubordination in the armed forces of the U.S. and obstruction of the recruiting and enlistment services of the U.S., when at war with Germany. 

c. Clear and Present Danger Test
d. “The question in every case is whether the words are used in such circumstance and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent. It is a question of proximity and degree.”
2. Frowerk (1919)
a. Conviction for conspiracy to obstruct recruiting by means of a dozen newspaper articles praising Germany and criticizing U.S. war effort.
b. Court upholds conviction under Schenck.
3. Debs v. US (1919)

a. Espionage Act conviction for anti-war speech given at convention of Socialist Party. 
b. Test: Whether “words used had as their natural tendency and reasonably probable effect to obstruct the recruiting service [and] defendant had the specific intent to do so.” 
4. Masses Pub v. Patten (1917)

a. Cheesy poem in Masses (socialist paper) about Emma Goldman being imprisoned.
b. A rule based alternative to the C & PD test. Hand’s approach based on statutory interpretation not invalidation of Act, but interpretation informed by First Amendment principles. (Reversed by Second Circuit but influential.)
c. Masses Test: Speaker must have expressly advocated unlawful conduct to be held accountable • regardless of intent • regardless of effect “Literal meaning is the starting point for interpretation.”
5. Abrams v. US (Holmes Dissent) (1919)

a. 1914 anarchist rally in Union Square. 1918 Amendment to Espionage Act punished sedition; went farther than Espionage Act of 1917 in specifically targeting speech. Defendants distributed leaflets calling for general strike to protest U.S. interference in Russian Revolution.
b. Majority upheld conviction for interfering with war effort in Germany (not Russia).
c. Holmes dissent: Critical turning point, rhetorically, in free speech
i. “The best test of truth is the power of the thought to get itself accepted in the competition of the market”
ii. We should be eternally vigilant to protect “opinions that we loathe and believe to be fraught with death.” 
6. Problems with marketplace of ideas metaphor: 
a. Assumes we can ever know the truth. 
b. Assumes market is the way to know it. What about market distortion and failure? What if people aren’t rational? 
c. Assumes search for truth is “the theory” of the FA. 
ii. State Sedition Laws in the 20s 
1. Note these cases arose in time of peace not war, danger was not clearly imminent. 

2. Gitlow v. NY (1925)

a. Gitlow, member of Socialist Party, distributed The Left Wing Manifesto, advocating eventual violent overthrow of government 
b. Majority upholds conviction under Criminal Anarchy Statute. 
i. Incorporation: 1 st A applies to states through 14 th A. 

ii. Imminence: What about express advocacy of unlawful conduct but in unspecified distant future 
iii. Deference: What level of deference to legislature is appropriate where legislature has identified which speech is to be punished? 

1. (If FA is about democratic self-determination, might it violate FA for Court to overturn the will of the majority?) 
c. The next great dissent: Holmes and Brandeis
i. C & PD test should apply. No deference.
1. Fails test because danger is not present, i.e. imminent
3. Whitney v. CA (1927)

a. Whitney member of Communist Party in California. Moderate but her proposal was defeated at convention. Convicted under 1919 Criminal Syndicalism Act of California: Any person who “becomes a member any organization [that] advocate[s] criminal syndicalism” is guilty of a felony.
b. Majority defers to legislature and views this as criminal conspiracy. Does not apply CPD.
c. Brandeis Concurrence (on procedural grounds.):
i. Test is whether speech “would produce, or is intended to produce clear and imminent danger of some substantive evil.” (serious emergency)
ii. Court has not yet fixed the standard by which to determine when:
1. Danger is clear
2. Danger is present (Brandeis says this must be tight)
3. What degree of evil is sufficient (Brandeis says this must be serious not trivial). 
iii. Value of Speech:
1. Liberty and freedom
a. Liberty as an end and as a means. 
b. Make men free to develop their faculties. 
2. Political truth; civic republicanism; citizenship 
a. Public discussion is a political duty [and] fundamental principle of the American government. 
b. Repression of speech menaces stable government.
3. Marketplace and rationality 
a. Power of reason. 
b. “free men from the bondage of irrational fears.” 
iv. Proper response to bad speech is more speech.
iii. Communism in the 50s 

1. Dennis v. US (1951) (fractured 4-2-2)
a. Smith Act (1940) made it unlawful to… advocate . . . or teach the duty, necessity, desirability, or propriety of overthrowing or destroying any government in the United States by force or violence” or attempt or conspire to commit these acts. Ds charged with conspiracy to advocate and organize to advocate – not directly overthrow
b. Question on appeal is whether the statute is unconstitutional on its face or as applied to these defendants 
c. Vinson plurality in Dennis:

i. Deference: Even though statute punishes speech, Court rejects Gitlow deference and applies CPD test. 

ii. New CPD formula: Gravity of evil discounted by probability.

1. Here grave evil, low probability=CPD 

2. Seriousness of evil drives test. 
3. First Amendment cannot mean that gov’t “must wait until the putsch is about to be executed… and the signal is awaited.”

iii. Without relying on Gitlow or Whitney, Court nonetheless follows results of those cases: All punish speech that advocates overthrow of gov’t generally but does not offer concrete, immediate plans for action. –Here it is said to comply with CPD test. 
d. Frankfurter concurrence

i. Defer to Congress – otherwise would requires Court to forecast outcomes “still in the womb of time”; this is beyond its institutional competence.
e. Jackson concurrence

i. No doubt of power to punish conspiracy to overthrow government.

ii. CPD test applies only where speech does not explicitly advocate a crime. N/A to a well-organized, nation-wide conspiracy unless we want to hold the gov’t captive in a “judge-made verbal trap” 

iii. Defer to legislature on institutional competence grounds 

iv. CPD was from an earlier era before the modernized revolutionary techniques of communists. 

v. If we wait for action to be imminent it will be too late.
f. Dissent (Black): “Public opinion being what it now is, few will protest the conviction of these Communist[s]. There is hope, however, that in calmer times, when present pressures, passions and fears subside, this or some later Court will restore [FA liberties].”
g. Dissent (Douglas):

i. Cf. teaching “techniques of sabotage” or other “methods of terror” which are not protected by FA. 

ii. Conspiracy to overthrow does not equal conspiracy to advocate overthrow or conspiracy to form a party to advocate overthrow.

iii. Speech is not the same as action. 

iv. There was no immediate threat here. Communism has been thoroughly exposed here and is crippled as a political force. Free speech has destroyed it. 
h. Notes: Yates 1957 distinguishes (and revises) Dennis in post-McCarthy era.
i. “The essential distinction is that those to whom the advocacy is addressed must be urged to do something now or in the future rather than merely believe something.” 
ii. Advocacy of “desirability” and “duty” to overthrow government is not enough to convict.
iv. The Modern Restatement

1. The Modern Restatement

a. Brandenburg v. Ohio (1969)
i. OVERRULES WHITNEY

ii. Ohio syndicalism statute: very similar to Whitney  –“advocat[ing] the duty necessity or propriety of… violence or .. terrorism . . . as a means of. . .political reform” –“voluntarily assembling with any society. . . formed to teach or advocate . . . criminal syndicalism” 

iii. Facts: Klan meeting: “We’re not a revengent [sic] organization, but if [gov’t] continues to suppress the white, Caucasian race, it’s possible that there might have to be some revengence [sic] taken.”
iv. Held: Statute by its own words punishes mere advocacy and is unconstitutional on its face and as applied. 
v. The Modern Brandenburg Test: Protects advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.
1. Elements: 

a. Incitement (express? At least requires something more than advocacy to believe in something) 

b. Intent 
c. Likely effect 
d. Imminence--intimate connection to action
vi. Limits of Brandenburg: 

1. An extraordinarily speech protective test BUT

a. Brandenburg n/a to private individualized solicitation to commit a crime. –E.g. “Kill my wife for me” 

b. Brandenburg n/a to “true threats”. 
c. Brandenburg (probably) n/a to non-ideological speech. E.g. hit man technical instructions. 

d. It appears that Dennis (not formally overruled and not requiring immediacy) might still apply in certain conspiracy, group “sleeper cell” cases. 
2. Brandenburg governs a limited domain.  
b. Hess v. Indiana (1973) 

i. Police removed demonstrators who blocked a public street. D said “We’ll take the fucking street again.” 

ii. Conviction reversed because: –Not likely to produce imminent disorder. –(also not advocating in a “normal sense” any action)
c. Holder v. Humanitarian Law Project 2010 

i. Patriot Act prohibits providing material support or resources to any designated foreign terrorist organization. 
ii. Plaintiffs wished to train members of terrorist organizations for peaceful speech activities, e.g. how to petition UN and or to engage in political advocacy.  
iii. Held: Act applied to plaintiffs even if support was not intended to assist in unlawful activities of organization
1. Act covers only speech “under the direction of or in coordination with” terrorist group. Independent advocacy or even membership is protected. 
2. Such assistance frees up resources; lends legitimacy to organization, strains relations with allies.
a. Obscenity

i. Roth v. United States (1957)

a. Holding: Obscenity is not within the area of constitutionally protected speech or press.
b. Rationale: Obscenity has no redeeming social importance

i. “Such utterances are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly  outweighed by the social interest in order and morality.”
c. Roth Definition: Whether to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole appeals to the prurient interest.
ii. Brocket v. Spokane Arcades (1985): p. 113: Prurient includes only “shameful and morbid” appeals to sex vs. “good, old fashioned, healthy” ones.
iii. Memoirs v. Massachusetts (1966)
a. Memoirs Test:

i. the dominant theme of the material taken as a whole appeals to a prurient interest in sex. 

ii. the material is patently offensive because it affronts contemporary community standards relating to the description or representation of sexual matters; 
iii. the material is utterly without redeeming social value. 
iv. Redrup v. New York (1967)
v. Miller v. CA (1973)

a. Miller Test 
i. Appeals to prurient interest
ii. Patently offensive

iii. Lacks serious literary, artistic, political or scientific value (LAPS)
b. Brennan’s Dissent
i. Overbroad and Vague: 
1. Overbroad: reaches material beyond acceptable rationale for ban 
2. Vague: 

a. Definition doesn’t provide “sensitive tools”. 
b. Invites arbitrary and erratic enforcement of the law. 
c. Institutional stress: “One cannot say with certainty that material is obscene until at least five members of this Court, applying inevitably obscure standards, have pronounced it so.”  
3. Rejects fundamental FA premises and rationale of Roth opinion. 
ii. Douglas Dissent: Standard is vague and uncertain. No one can define obscenity precisely. Will send men to jail for violating laws they can’t understand.
vi. Paris Adult Theatre v. Slaton (1973)

a. Paris Rationales 

i. quality of life and the total community environment. 
ii. the tone of commerce in great city centers. 

iii. possibly, the public safety – (there is at least an arguable correlation between obscene material and crime) 
iv. The “right to maintain a decent society.” 
v. Quality of life; the social interest in order and morality. 
vi. “States have the power to make a morally neutral judgment” that obscenity injures the community.
b. Note Court’s insistence that this is not an “attempt to control minds or thoughts”; it is “distinct from a control of reason and the intellect.”
vii. Pope v. Illinois p. 121 n. b
a. application of Miller’s third prong: 

i. The proper inquiry is not whether an ordinary person of any given community would find serious laps value but whether a reasonable person would. 
viii. What does serious mean? 
a. Work is important and original 
b. Work reflects sanctity and solemnity of high art 
c. Artist was serious and sincere in his attempt to make art regardless of resulting work.
ix. Vagueness and First Amendment

a. “Because First Amendment freedoms need breathing space to survive, government may regulate in the area only with narrow specificity.”
x. Overbreadth and First Amendment

a. An overbroad law bans on its face protected speech (as well as unprotected speech). 

i. Cf. vagueness: unclear what speech it covers and could therefore be overbroad. 

b. Brennan’s example of law that would reduce vagueness but be overbroad: law bans “any depiction of human sexual organs.” 
c. Substantial overbreadth. 

d. Overbreadth and standing. 
b. Pornography and the Feminist Critique
a. Terminology:

i. “pornography” as a colloquial term
ii. ”obscenity” a legal term of art applies to a subset of pornography—hard core 

iii. “pornography” as used by CM and defined in her ordinance
i. Catharine Mackinnon: Only Words

a. The harm of pornography: 
i. Harm of production 
1. Documentation of a rape 
2. All pornography is made under conditions of inequality based on sex, overwhelmingly by poor, desperate, homeless, pimped women who were sexually abused as children. 
3. Industry forces, threatens, blackmails pressures, tricks and cajoles women into sex for pictures.
ii. Harm of representation
1. Social inequality is substantially created and enforced—that is, done—through words and images.” 
2. Pornography makes the world a pornographic place… constructing the social reality of what a woman is and can be.” 
3. Pornography institutionalizes the sexuality of male supremacy which fuses the eroticization of dominance and submission with the social construction of male and female.
b. Mackinnon disagrees that pornography is “representation”: 
i. Pornography IS the sexually explicit subordination of women 
ii. Pornography IS sex
c. Note conflation of underlying act depicted, the image itself, and the effects of the image

d. Response to Marketplace of Ideas defense:

i. Speech/action – mind/body divide: Porn does not “engage the conscious mind.”
ii. Market failure: the free speech of men silences women 
e. Response to Value:

i. should it matter if [a] murder is artistically presented
ii. “If a woman is subjected, why should it matter that the work has other value? Perhaps what redeems a work's value among men enhances its injury to women.”
ii. Evaluating MacKinnon’s theory 
a. Is she right from a feminist (or moral) perspective? 
i. Questions of autonomy on both sides. 
ii. Feminist value of pornography (or value to other groups)  
b. Is she right on a descriptive or linguistic level about harm of pornography? 
i. Production harm 
ii. Social construction: Cause and effect
c. FA theory: 
i. Harm 
1. Production harm – cf. cp law 
2. Harm of representation – see Hudnut 
ii. What is speech? 
1. Is porn an idea? Cf. obscenity law 
2. Production – if sex act is not “speech”, why is film of act “speech”? 
3. Effect—attack dog example. Cf. Brandenburg 
iii. Value--what is its relationship to harm in FA analysis

iii. Proposed LA County Anti-Pornography Law

iv. American Booksellers v. Hudnut (7th cir. 1986)

a. Struck down Indianapolis anti-porn ordinance

b. Accept the premises of this legislation. Depictions of subordination tend to perpetuate subordination. 
c. But unconstitutional:

i. The harm caused by pornography “simply demonstrates the power of pornography as speech.” 
1. Speech is dangerous and we tolerate it. 
ii. Viewpoint discrimination: –The Constitution forbids the state to declare one perspective right. 
iii. Speech/conduct: 
1. Rejects CM’s view of pornography as non speech. 
2. The image of pain is not necessarily pain. 
a. Child Pornography

a. Why ban CP? 

i. The creation of child pornography requires harm to a child in the production of the material
b. Distinction between CP and obscenity laws – for CP:

i. No exception for works of value. 
ii. Material need not be evaluated as a whole. 
iii. Possession can be a crime.
i. New York v. Ferber (1982)

a. Start of Supreme Court’s child pornography jurisprudence. 
b. Responds to societal awareness, beginning in 1970s, of child pornography as widespread societal problem.
c. Rationale:

i. State's interest in safeguarding children from abuse. 
ii. Distribution of photographs intrinsically related to sexual abuse of children in at least two ways:  
1. permanent record of child's harm (“may haunt him in years to come”) 
2. dry up market for underlying crime.  
iii. Ads /sales integral to production which is illegal 
iv. Value of such speech is exceedingly modest if not de minimis. [If necessary, use older actors, or simulation.] 
v. Categorical approach to censorship

ii. Massachusetts v. Oakes (1989)

iii. United States v. Dost (S.D. Cal. 1986)

a. The Dost Test: “Lascivious exhibition of the genitals” defined by six factors: 

i. whether the focal point of the visual depiction is on the child's genitalia or pubic area; 
ii. whether the setting of the visual depiction is sexually suggestive, i.e., in a place or pose generally associated with sexual activity; 
iii. whether the child is depicted in an unnatural pose, or in inappropriate attire, considering the age of the child; 
iv. whether the child is fully or partially clothed, or nude; 
v. whether the visual depiction suggests sexual coyness or a willingness to engage in sexual activity; 
vi. whether the visual depiction is intended or designed to elicit a sexual response in the viewer. 
b. Dost is the prevailing test in virtually all state and federal jurisdictions 
i. But see, e.g., Craft v. State, Declined to follow the Dost factors where the defendant urged the imposition of the factors. 
ii. Cf. State v. Dubois, Dost factors not mandatory but useful. 
iii. Dost test not exhaustive and not all factors need be met. e.g., US v Wolf
iv. United States v. Knox (3d. Cir. 1994)

a. Video of preteens and teens wearing bathing suits, leotards and other abbreviated attire, marketed to pedophiles. 
b. Court holds that to be a “lascivious display of genitals,” a picture does not have to contain nudity, nor do the child’s genitals have to be discernible.
v. Ascroft v. Free Speech Coalition (2002) – virtual CP
1. Invalidated provisions of Child Pornography Act of 1996 dealing with virtual depictions:
a. 2256(8)(B) prohibited “any visual depiction” “that is or appears to be, of a minor engaging in sexually explicit conduct” 
b. 2256(8)(D) prohibited any image “advertised, promoted, presented, described or distributed in such a manner that it conveys the impression” that it depicts “a minor engaging in sexually explicit conduct.”
2. 2256 (8)(C), which prohibits morphed pictures of real, identifiable children, was not challenged.
3. Rationale:

a. Virtual child pornography does not entail the abuse of children in its production.  
b. Statute makes no exceptions for works of serious value.
4. Rejected Ashcroft’s arguments that VCP should be banned because:

a. because it “whets the appetites of pedophiles.”                          

i. Prospect of crime does not justify suppressing speech. 
b. because it can be used to seduce children. 
i. Comparison to candy. 
c. to dry up market.                    
i. There is no underlying crime involved in producing these images. 
d. because it makes prosecution difficult
i. “This analysis turns the First Amendment upside down.”
vi. PROTECT ACT of 2003 

a. Responds to Supreme Court’s decision in Ashcroft v. Free Speech Coalition. 

b. Clarifies that obscenity law applies to virtual child pornography. 
“No person shall knowingly produce, distribute, receive, or possess a visual depiction of any kind, including a drawing, cartoon, sculpture, or painting, that depicts a minor engaging in sexually explicit conduct and is obscene or depicts an image that is, or appears to be, of a minor engaging in graphic bestiality, sadomasochistic abuse, or sexual intercourse and lacks serious LAPS value. 18 U.S.C. § 1466A(a) & (b).”
It is not a required element of this offense that the minor depicted actually exist.
vii. Sexting Prosecutions

a. Iowa v. Canal (9/18/2009) Supreme Court of Iowa 
i. 18 year old male emailed photograph of his penis to 14 year old female friend who had repeatedly requested that he do so. 
ii. Court upheld conviction under Iowa law for knowingly disseminating obscene material to a minor. –Now a registered sex offender. 
b. Miller v. Skumanick (M.D. Pa. 2009)
i. Facts: pictures of “provocatively posed” 13 year old girls in “white, opaque bras”; another photo of a girl with a “towel wrapped around body, just below her breasts.” 
ii. Issue: unconstitutional retaliation. Court grants motion for TRO to enjoin prosecutor from bringing criminal charges against girls
iii. But may not be final word on sexting:

1. Unique issue of education program in the context of claim of first amendment retaliation. 
2. Nature of the images.
c. Recent state legislative trends 29 states have passed or considered laws regulating sexting
viii. Expansion of Child Pornography Law Since Ferber 
a. Expanded definition of “child pornography.” 
b. Dramatically increased enforcement efforts and rising number of convictions. 
c. Heightened public awareness and media attention. 
d. AND, concurrently: 
i. Explosion of child pornography as crisis 
ii. Explosion of “mainstream child pornography” in pop culture

1. e.g. gossip girl, Skins, Calvin Klein, American Apparel, child models

2. Why?

a. Taboo and transgression in realm of sexuality 
b. Teenage “cool”
c. Sociology of deviance: There are people in any society who appear to "choose" a deviant style exactly because it offends an important value of the group.”
ix. The Perverse Law of Child Pornography 
a. Censorship polices and produces culture 
b. Taboo and transgression
c. Censorship as speech
i. Congress in passing CPPA feared “the sexualization of minors” and the encouragement of “societal perception of children as sexual objects. Does cp law also inadvertently do this? 
d. Inadvertent sexualization of non-sexual, innocent images of children

e. Dost test – forces you to judge images from perspective of pedophile

a. Fighting Words
a. What are fighting words? Why can they be prohibited? 
i. Definition: 
1. “by their very utterance inflict injury or tend to incite an immediate breach of the peace”;  
2. “direct tendency to cause acts of violence by the person to whom, individually, the remark is addressed.”  
ii. Rationale: certain classes of speech like obscenity, libel and fighting words “are no essential part of an exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.”
i. Chaplinksy v. New Hampshire (1942)

a. “You’re a goddamned racketeer” and a “damned Fascist.”
b. Still relevant?

i. Since limited to apply to 
1. personal insults 
2. face to face 
3. directed to particular individual 
ii. Since Chaplinsky, the Court has never upheld a fighting words conviction. 
b. Hostile Audiences

ii. Terminiello v. Chicago (1949)

a. Petitioner charged with breach of peace for controversial speech.  “Surging howling mob” protested outside; broken windows; torn clothes, etc. 
b. Trial court had instructed jury that they could convict for speech which “stirs the public to anger, invites dispute, or brings about a condition of unrest.” 
c. Court strikes down the ordinance as thus construed (in jury instructions).
iii. Feiner v. New York (1951)

a. Restless crowd; speaker refused two requests by police to stop; arrested for disturbing peace. 
b. Majority:

i. “When clear and present danger of riot, disorder …. or immediate threat to public safety … appears” state can punish speech.  

ii. Here the speaker “passed the bounds of argument and persuasion” and undertook “incitement to riot”. 
c. Black Dissent

d. Douglas Dissent

e. Note:

i. Decided 1951, same year as Dennis – FA low point

ii. Serious doubts of continued validity – civil rights cases

a. Edwards v. South Carolina (1963)

c. Incitement/excitement 

a. Brandenburg—inciting others to imminent lawless action 
b. Fighting words—exciting others (face to face) to violence against speaker 
c. Hostile audiences/heckler’s veto cases— exciting a crowd to violence against speaker
d. Offensive Words
i. Cohen v. CA (1971)
a. Fuck the Draft jacket in a courthouse corridor.
b. Convicted of violating a “disturbing the peace by offensive conduct” statute. 

c. S.Ct. says conviction was for offensive words not conduct.
d. Captive audience? –Public/private –Are substantial privacy interests invaded in an essentially intolerable manner?
e. FA theory at work here:

i. Speaker autonomy: “individual dignity and choice” 
ii. Dual communicative function: FA protects both cognitive and emotional power of speech: 
1. “words are often chosen as much for their emotive as their cognitive force.” 
ii. Beauharnais v. Illinois (1952)
a. Regulation: any publication 
i. “which . . . portrays depravity, criminality, unchastity, or lack of virtue of a class of citizens, of any race, color, creed or religion” 
ii. “which . . . exposes the citizens of any race, color, creed or religion to contempt, derision, or obloquy” 
iii. “or which is productive of breach of the peace or riots” (not charged) 

b. Speech: The White Circle League pamphlet
c. Constitutional justification? 
i. Individual libel(group libel 
ii. History of strife and violence 
iii. Curb false or malicious defamation of racial and religious groups made in public places and by means calculated to have a powerful emotional impact 
d. Black, J., dissenting 
i. For minority groups, “Another such victory and I am undone.” Why? 
e. Reed, J., dissenting: unconstitutionally vague 
f. Douglas, J., dissenting: Cf. Hitler and Nazis: “more than free speech… free speech plus” CPD test should apply
a. Hate Speech
i. Collin v. Smith (7th cir. 1978) – Skokie Nazi march

a. Court struck down Skokie “racial slur” ordinance. 

b. Ordinance punished dissemination of any material including public display of markings and clothing of symbolic significance promoting and inciting racial or religious hatred.

ii. RAV v. St Paul (1992) – cross-burning

a. St. Paul ordinance made it a misdemeanor to: 
i. “place on public or private property a symbol, object, appellation, characterization or graffiti, including, but not limited to, a burning cross or Nazi swastika, which one knows or has reasonable grounds to know arouses anger, alarm or resentment in others on the basis of race, color, creed, religion or gender.”
b. Limited by state S.Ct. to apply only to “fighting words”
c. 9-0 decision 
i. 4 votes: White, Blackmun, O’Connor, Stevens – statute (as narrowed by lower court) is still overbroad.  Cf. Terminiello – but if statute did just reach fighting words, it would be constitutional 
1. fighting words and overbreadth 
ii. 5 votes: Scalia, Rehnquist, Kennedy, Souter, and Thomas – statute is “underinclusive” and discriminates on basis of content and viewpoint – dramatic reconceptualization of categorical approach to FA
1. intra-category viewpoint discrimination
d. The Scalia analysis 

i. Categories are not invisible to the Constitution 
1. FW may be expressive and valuable 
2. If you proscribe a subset of a category, you can only do so in a way that avoids the following two pitfalls: 
ii. Content discrimination 
iii. Viewpoint discrimination (in “practical operation”)
e. So how can you regulate a category? 

i. Ban the whole thing or 
ii. Ban a subset “based on the very reason the entire class of speech at issue is proscribable” in the first place 
1. FW are proscribable because of their “intolerable” “mode” of expression not because of their ideas.
f. What would be acceptable to Scalia? 
i. Prohibiting obscenity in some media or markets—e.g. on television but not in print. 
ii. Prohibiting obscenity which is the most prurient 
iii. Title VII prohibitions of sexually derogatory words (okay because words swept up incidentally in law aimed at conduct not speech). 
iv. Secondary effects regulations—we will study later but basic idea is that regulation is not content based.
v. OK: 

1. Media or markets regulations-not content based 
2. Very reason regulations 
3. Other regulations in which “no realistic possibility that official suppression of ideas is afoot.”
vi. Diagram here

g. White, Blackmun, O’Connor, and Stevens (in part) 
i. Ordinance is unconstitutional not because it discriminates among FW but because it reaches beyond FW and is overbroad. 
1. Reaches words that cause “anger, alarm or resentment”
ii.  Scalia’s “radical revision” of categories is wrong
1. FW are by definition worthless. 
2. Scalia is wrong to characterize hate speech as form of “debate”.
iii.  Even if they are, this kind of discrimination within the category (properly drawn) would be valid
1. Legitimate for legislature to decide that harms based on race, color, creed, religion, or gender are more pressing public concerns. 
2. These would also fit into Scalia's very reason exception.
h. Blackmun concurring 

i. Decries majority’s abandonment of categorical approach as setting law and logic on their heads
ii. Court manipulated doctrine for fear that this case was really about political correctness.
i. Stevens concurring 

i. Agrees with Scalia that FW are not wholly unprotected. 
ii. It is legitimate to ban this subcategory of FW however because 
1.  legislature could reasonably determine these kinds of FW present greatest risk of breach of peace; and 
2. Regulates based on severity of harm, not message. 
iii. Stevens prefers hierarchy of FA values over a content discrimination approach to FA 
1. political speech 
2. commercial and non obscene sexual speech 
3. obscenity 
4. fighting words 
iv. Is burning a cross speech or a crude form of physical intimidation? Not automatically endowed with complete FA protection.
j. The Limits of R.A.V. 

i. Hate-motivated crimes: how can they survive? 
1. Wisconsin v. Mitchell (1993) (sentence enhancement for bias crime--intentionally selecting a victim because of race, religion, color, disability, sexual orientation, national origin, or ancestry) 
ii. Workplace harassment claims: how can they survive? 
a. Title VII claims, which include actions for words that create a racially or sexually hostile work environment. 
iii. True Threats: Virginia v. Black (2003)
iii. Mari Matsuda: Public Response to Racist Speech

a. Harm of Racist Speech:

i. Pain and psychic harm for individual victims 
ii. Social harm – mechanism of subordination
b. Matsuda’s definition of hate speech: 

i. message is of racial inferiority 

ii. directed against a historically oppressed group 

iii. message is persecutorial hateful and degrading
c. Hard cases:  
i. Protect speech when it is the “victim’s story” [intent] 
1. Is the speaker a member of a victim group? 
2. (if so, protect the speech, unless it is directed against another historically victimized group). 
ii. “Look to victim group members to tell us whether the harm is real harm to real people.” [effect]
b. True Threats
iv. Rule: Threats of violence “direct[ed] … to a person or group of persons with the intent of placing the victim in fear of bodily harm of death” are generally unprotected. 
a. implicit that speaker is the one who will commit the act. 
b. distinguished from speech which tries to influence or even coerce without threat of violence. 
c. Speaker must intend to place target in fear. 
d. Threat need not be express.
v. Why can we constitutionally regulate true threats? 
a. Harm: close connection to violent action. 

b. Low value-- not a step to truth. 
c. FA favors speech that appeals to independent, autonomous decision making over coercion.
vi. Virginia v. Black (2003) – cross-burning again
a. Two issues:

i. Cross burning as true threat: Felony to publicly burn a cross with intent to intimidate 
ii. Prima facie evidence provision:  Burning of cross is itself sufficient evidence from which to infer required intent
b. O’Connor plurality (Rehnquist, Stevens and Breyer) (Scalia voted with them) 

i. Upheld cross burning statute as a true threat.  
ii. Struck down p.f. evidence provision as unconstitutional on its face 
iii. Blurs the line between two meanings of the burning cross. Q: What are those two meanings? Q: Why is one protected? Q: Is that line ever NOT blurry? 
c. Concur/Dissent: Souter (Kennedy and Ginsburg) 
i. Both (1) Cross burning statute and (2) p.f. are unconstitutional.  
1. Very reason exception N/A here. 
ii. P.f. provision makes it worse.    
1. adds to conclusion that “official suppression of ideas is afoot.” 
iii. Two different reasons to ban cross burning and two different intentions with which one could burn a cross. 
d. Thomas 

i. Cross burning statute is constitutional. 
ii. P.f. evidence provision is constitutional because it’s just a rebuttable inference.  
iii. Cf. MacKinnon 
e. Note: Seems to be no expressness requirement for true threats 
i. Does the burning cross “speak” expressly? Does it have one meaning? 
a. Libel
i. NYT v. Sullivan (1964)
a. Standard: a public official cannot recover damages for defamatory falsehood relating to his official conduct unless he proves that the statement was made with “actual malice”—with knowledge that it was false or with reckless disregard of whether it was false or not. 
b. Perhaps better called the “recklessness or worse” test.
c. Sullivan’s FA vision: 

i. Profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open. 
ii. The central meaning of the First Amendment — Lesson from Sedition Act of 1798—criticism of government. 

iii. Policy: Note ways in which the NY Times v. Sullivan rule is arguably both underprotective and overprotective of speech. 
ii. Public officials and Public figures 
a. Who is a Public Official? 
i. Might include supervisor of a publicly owned ski resort. Rosenblatt v. Baer (1966)  
b. What constitutes Official Conduct? 
i. Includes anything that might touch on official’s fitness for office even if not official conduct in office.  Monitor Patriot Co. v. Roy (1971) 
c. Should Public Figures be treated like Public Officials? 
i. Yes. NY Times Rule applies not only to public officials but to “public figures.” Curtis Pub. Co. v. Butts and AP v. Walker (1967). See Gertz for defining who is a public figure.  
d. Who are public figures?  

i. assumed an influential role in ordering society 
ii. achieved pervasive fame or notoriety 
iii. limited public figures: have voluntarily injected themselves or been drawn into a particular public controversy 
iv. controversy must be of some public importance (e.g. not a divorce case. Time Inc. v. Firestone (1976)
e. What about defamation of private individuals? 
i. See Gertz v. Robert Welch, Inc. (1974)
iii. Gertz v. Robert Welch Inc. (1974)
a. False statements of fact about private figures:  
i. States may impose liability but not strict liability. (i.e. a negligence standard) 
ii. Limited to compensatory damages for actual injury.   
iii. If actual malice is proved, then punitive damages may be available in addition to compensatory damages. 
b. False facts / false ideas or opinions distinction 
i. Under FA, there is no such thing as a false idea 
ii. But there is no constitutional value in false statements of fact. 
iii. Still we must protect some falsehood in order to protect speech that matters to avoid self-censorship. 
c. Public/private figure distinction 
i. Public figures can “self-help” because they have greater access to media to correct the error and minimize its adverse effect. (Justice Brennan questions this assumption) 
ii. Normative distinction (chose to be subject to scrutiny)
iv. Time Inc v. Firestone (1976)
v. New Media and the “End of Libel Law”? 

a. Number of libel trials in the 2000s were down more than 50% from the 1980s. 
b. Time, Inc.’s libel lawyer just retired saying there were “no more cases.”  
c. Sullivan and Gertz are old media cases. How might the new media landscape be changing libel law?
a. Emotional Distress
i. Hustler v. Falwell (1988)

a. Sullivan standard applies to tort of IIED brought by public figures. Tort obliterated? 
i. Why is Sullivan n/a here? 
ii. Why protect this speech? 
iii. What about the fact that the motive was bad? 
iv. Can’t we tell the difference between traditional political cartoons and this “rather poor relation[]”? Why such concern about subjectivity in this context and not others?
ii. Snyder v. Phelps (2011) - Westboro Baptist Church funeral protests
a. Majority (8-1): This speech had “special protection under FA”:
i. Key facts: picketers in a public place. Also kept at some distance from funeral site in public place. Father didn't not see what was written on the signs at time—saw only tops of signs.
1. Narrow fact-specific holding emphasized 

ii. Key factor: public concern of speech makes it “at the heart of the FA” 
iii. Q: how to tell if speech is of public concern?  
1. Content, form, and context. 
iv. Outrageousness and distress: 
1. any distress depended on content of message. 
b. Alito Dissent: 

i. Plaintiff is private figure. 
ii. Speech was on issue of private concern. 
iii. Interspersed public concern statements with private attacks on Snyder. – “God hates Fags.” Also “you’re going to hell”. 
iv. Setting: Funerals are unique events 
v. Church has strategy of picketing funerals because it will wound family and bring publicity. 
vi. Free to express views in all other settings. 
b. Disclosure of Private Facts
· As a general rule, punishment of publication of truthful information seldom can satisfy constitutional standards.

· Should we think differently about privacy rights when the information was unlawfully obtained?

· What if D wasn’t the one who broke the law to obtain the information?
iii. Florida Star v. BJF (1989) – rape shield laws
a. FL. law makes it unlawful to “print, publish or broadcast [in] any instrument of mass communication the name of a victim of a sexual offense.” 
b. Ct. reverses civil award to rape victim from paper that had published her name after obtaining it from police. 
c. Rule: 
i. if paper lawfully obtains truthful information about a matter of public significance state may not punish publication  
ii. Absent a need to further a state interest of the highest order. 
d. State interest in victim privacy, safety and willingness to come forward 
i. Government opened the door. Danger of self censorship. 
ii. Negligence per se standard not narrowly tailored. 
iii. Underinclusive because applies only to mass communication. (Scalia concurs on this point as key). 
e. White’s Dissent: 
i. Is it too much to ask the press to respect simple standards of decency and refrain from publishing a victim’s name, address and/or phone number?
iv. Bartnicki v. Vopper (2001) – taped cell phone convo
a. Statutes prohibited disclosure of material known to be unlawfully intercepted.  
b. Illegally intercepted cell phone conversation by union chief leaked by unknown person. “We’re going to have to go to their homes…blow off their front porches.” 
c. Broadcast on radio show by Vopper. Bartnicki and other person on phone sue radio host invoking federal statutes.  
d. Statutes unconstitutional as applied b/c:

i. Defendants played no role in the illegal acquisition of the material 
ii. Conversation was about a public issue 
c. Other Categories?
v. Animal Cruelty: US v. Stevens (2010)
a. Challenge to 18 U.S.C. § 48 which criminalized “depictions of animal cruelty.”

i. Definition: “a living animal is intentionally maimed, mutilated, tortured, wounded, or killed” and that conduct violates federal or state law where “the creation, sale or possession takes place.”  

ii. Imposed sentence of up to five years on anyone who knowingly “creates, sells or possesses a depiction of animal cruelty” for “commercial gain.”  
iii. The statue addressed only portrayals of harmful acts not the underlying acts. 
iv. Exemption: if depiction “has serious religious, political, scientific, educational, journalistic, historical, or artistic value.”
b. Majority: Law violates 1A
i. Rejects analogy to child pornography law

ii. Rejects creation of a new category of unprotected speech in this case.
1. low value + harm != unprotected speech

iii. Overbreadth concerns: 
1. law applies to images of animals merely “wounded or killed.” •
2. Cites numerous examples of depictions that would violate law but do not involve animal cruelty – e.g. hunting magazines in D.C.
iv. Exemptions clause doesn’t save statute

1. “Serious” means serious:

a. District Court defined serious as “significant and of great import.” 
2. Categories are too narrow:  
a. “Much of what we say to one another lacks” value in one of these categories, “let alone serious value.” e.g. hunting videos again 
c. Alito’s Dissent:

i. Pushes child pornography analogy 
ii. Note rhetorical strategy 
iii. Note recurring issue of distinction between conduct and film of that conduct. 
a. The Categories:

a. Advocacy of Illegal Action 
b. Obscenity 
c. [Pornography and the Feminist Critique] 
d. Child Pornography 
e. Fighting Words, Hostile Audiences, Offensive Words 
f. [Hate Speech] 
g. True Threats 
h. Libel, Emotional Distress, and Disclosure of Private Facts 
b. How to explain the categories?  
a. Stone: extraordinary circumstances or low value. 
b. Shiffrin: Court’s exceptions are much more multi-factored and complex than Stone suggests. 
c. Heyman: “[T]he Court has never succeeded in explaining the rationale for these exceptions, or in squaring them with the general principle of content neutrality. If the FA allows harm-based regulation in some cases, why not in others? 
II. Content-Neutral Regulation

a. Content Discrimination and Strict Scrutiny
i. Chicago Police Dept. v. Mosley (1972)
1. Court’s first full articulation of the content based/ content neutral distinction. 
a. [put aside public forum; equal protection analysis] 

2. Ordinance: prohibited all picketing near school while school in session (or ½ hour before and after) except “the peaceful picketing of any school involved in a labor dispute.” Mosley picketed with sign saying “Jones High School practices black discrimination.”
3. Flawed because gov’t makes distinctions based on subject matter. 
a. “the FA means that the government has no power to restrict expression because of its message, its ideas, its subject matter, or its content.”
4. Reasonable time place and manner regulations of picketing may be necessary. 
5. But discrimination based on content of picketing must be tailored to serve a substantial government interest.  
a. i.e. strict scrutiny for laws that discriminate based on content. 
b. Unconventional Forms of “Speech”

i. Expressive Conduct
1. When is conduct “expressive” and subject to FA protection? 

2. Distinguish between content regulation/manner regulation

ii. US v. O’Brien (1968) – draft card burning
1. Rule: When speech and non-speech elements are combined in the same course of conduct, a sufficiently important governmental interest in regulating the non-speech element can justify incidental limitations on FA freedoms.  
2. The O’Brien test: A government regulation is sufficiently justified if 
a. within the constitutional power of the government 
b. furthers an important or substantial governmental interest 
c. if the governmental interest is unrelated to the suppression of free expression and

d. if the incidental restriction on alleged FA freedom is no greater than is essential to the furtherance of that interest.
3. Why did 1965 Amendment banning damaging draft card pass this test? 
a. Purpose (according to Court): continuing availability of selective service certifications substantially furthers the smooth and proper function of the system to raise armies. 
b. Non-communicative impact of his conduct
4. Was O’Brien’s conduct “speech”? 

a. “We cannot accept the view that an apparently limitless variety can be labeled “speech” whenever the person engaging in the conduct intends there by to express an idea.  
b. However, even on the assumption that the alleged communicative element in O’Brien’s conduct is sufficient to bring into play the FA” he still might not be protected.
5. How should we think about the importance to O’Brien’s message that his speech was illegal? Illegality itself becomes intrinsic to message.
iii. Track 1 or Track 2 

1.  Track 1: Is the harm the state seeks to avert one that grows out of the fact that the defendant is communicating or the way people can be expected to react to his message? 
2. Track 2: Would the harm arise even if the defendant’s conduct had no communicative significance? 
iv. Texas v. Johnson (1989) – flag burning
1. Johnson burned the flag at the 1984 Republican national convention. 
2. Convicted under the Texas Desecration of Venerated Object Statute: 
a. Desecrate means “deface, damage, or otherwise physically mistreat in a way that the actor knows will seriously offend one or more persons likely to observe and discover his actions.” 
3. Court finds that statute as applied to Johnson violates FA.
4. Two questions 

a. Was this expressive conduct? Yes. Spence test: 
i. Intent to convey a particularized message 
ii. Likelihood great that message would be understood by those who viewed it. 
b. If so, does O’Brien apply? 
i. Has Texas asserted an interest unrelated to the suppression of expression? 
1. Breach of peace? 
2. Potential breach of the peace? 
3. Fighting words? 
4. Preserving flag as symbol of national unity.
5. Track 1 analysis: O’Brien n/a
a. State’s interest is on track 1 because it is related to the content of Johnson’s message. 
i. “If there is a bedrock principle underlying the FA, it is that the Government may not prohibit the expression of an idea simply because society finds the idea itself offensive or disagreeable.” 
ii. Alternatively, we might say case fails part 3 of O’Brien test (sometimes called the “track directing question): 
1.  “if the governmental interest is unrelated to the suppression of free expression” 
iii. Q: was this not only content but also viewpoint discrimination? Cf. person who burns flag because it is dirty or torn. P. 190 
b. Content-based law will be subject to the most exacting scrutiny. 
v. U.S. v. Eichman (1990) 

1. Flag Protection Act of 1989 passed in response to Johnson, which criminalized the: 
a. knowing mutilation, defacement, burning, maintaining on the floor or ground, or trampling upon any flag of the United States.  
2. Struck down because government’s asserted interest in protecting the physical integrity of the flag is implicated only when a person’s treatment of the flag communicates a message. 
3. Statute exempted disposal of the flag when it has become worn or soiled. This helps case against gov’t.  
vi. Clark v. Community for Creative Non-Violence (1984) – outdoor sleeping protest
1. Speech: CCNV demonstration to dramatize plight of homeless. Two symbolic tent cities erected but request that demonstrators sleep in tents denied. 

2. Challenged law: National Park Service Regulations permit camping only in designated campgrounds. 
3. Analysis: Court upholds restrictions as applied under both TPM and O’Brien tests, describing them as “little, if any, different.” (Marshall, dissenting, agrees the tests are functionally similar). 
4. Is sleeping expressive conduct?

a. Majority: –even assuming that sleeping is expressive conduct, these regulations serve the content neutral and substantial governmental aim of maintaining the parks. 
b. Message could be communicated in other ways
c. Offers a very lax inquiry into whether there are less speech restrictive alternatives. (i.e. if the incidental restriction on alleged FA freedom is no greater than is essential). (Judiciary doesn’t have the authority to “replace the Park Service as the manager of the Nation’s parks.”)
5. Dissent (Marshall, J., joined by Brennan): 
a. Emphasizes extremely expressive political character of this speech. 
b. Court’s content neutral scrutiny is too deferential to gov’t. Should fail TPM test. 

c. Decision lends credence to the charge that FA discriminates against the relatively disadvantaged. 
6. Is speech fungible? Cf. Cohen.
vii. TPM v. O’Brien 

1. Both apply only to content neutral laws 

2. But, TPM analysis applies to laws that regulate time, place, or manner of speech itself whereas O’Brien analysis applies to general laws that only incidentally affect speech. 
a. example of a TPM law: no megaphones may be used in the park after dark.  
	TPM Test
	O’Brien Test

	1. Justified without reference to the content of the regulated speech

2. Narrowly tailored to serve a significant government interest

3. Leave open ample alternative channels for communication

Note: formulation of test has several variations
	1. Within the constitutional power of the government 
2. Furthers an important or substantial government interest

3. If the governmental interest is unrelated to the suppression of free expression

4. and if the incidental restriction on alleged FA freedom is no greater than is essential to the furtherance of that interest. (similar to narrow tailoring).


viii. Arcara v. Cloud Books (1986)
1. NY Public Health Law authorizes forced closure of building for one year if it has been used for the purpose of prostitution. 
2. Adult bookstore (no claim of obscenity) closed for one year under law. 
3. Held: Not a FA case. 
a. O’Brien—applies where “speech and non speech elements are combined in the same course of conduct.” 
b. Here: the law was aimed entirely at the sex, not the books. Prostitution is not expressive conduct. 
4. O'Connor concurrence: any other result would lead to absurd result 
a. e.g. a case involving a newscaster’s traffic violation would require FA analysis. 
5. Dissent: where the state “directly and substantially impairs FA activities, it must show, at a minimum, that it has chosen the least restrictive means.” 
III. Is Some Protected Speech Less Equal Than Other Protected Speech?

a. Secondary Effects

i. Effects that “happen to be associated” with a form of speech as opposed to regulations targeting “the direct impact of speech on its audience.” 
ii. Track 1 and Track 2 Collide
iii. Comparing primary and secondary effects: Does the distinction make sense? 
1. Brandenburg--primary effects 

a. Speech ( violence
2. Nude dancing--secondary effects 
a. Speech ( “violence” “prostitution” “other serious criminal activity” “public health and safety problems” 
iv. Secondary effects and the value we assign speech 
1. Would we sustain a ban on political rallies because they tend to be associated with litter and fistfights? (Sullivan p. 216)
2. Boos v. Barry 
a. (Brennan and Marshall concurring insist that Renton only applies in sexual speech cases). 
3. Cf. Young v. American Mini Theatres – zoning case (Stevens, J., plurality opinion): “Few of us would march our sons and daughters off to war for the right to see ‘Specified Sexual Activities’ exhibited in the theaters of our choice.”
v. 3 layers of conflation/confusion in these cases 

1. Conflating TPM and O'Brien (CCNV). (TPM targets speech (in content neutral way) vs. O’Brien which applies to general laws that only incidentally burden speech) 
2. SE: merging tracks 1 and 2. 
3. Nude dancing: merging SE and O’Brien tests.

b. Near-Obscene Speech
i. Renton v. Playtime Theatres (1986)

1. Law: “Adult motion picture theaters … may not be located within 1,000 feet of any residential zone… church, park, or school.” 
2. “At first glance, the ordinance does not appear to fit neatly into either the content-based or the content-neutral category.” 
3. Court analyzes regulation under the content-neutral TPM test: 
a. Serves a substantial government interest 
b. Allows for reasonable alternative avenues of communication. 
4. What justifies the treatment of this ordinance as content neutral?
a. Legislative finding #2: Location of adult entertainment [in center of city] gives an impression of legitimacy to, and causes a loss of sensitivity to the adverse effect of pornography upon children, established family relations, respect for marital relationship and for the activity of marriage
b. Finding #12 :(added by City council after the lawsuit was filed) May lead to increased levels of criminal activities including prostitution, rape, incest and assaults in the vicinity of such adult entertainment.. 
5. Secondary effects: the ordinance is designed to “prevent crime, protect the city’s retail trade, maintain property values” etc., not to suppress unpopular views.
6. Brennan Marshall dissenting 

a. This was content based. 
b. This case is like Terminiello—law restricting speech because it is offensive. 
c. Even assuming it is content neutral, it should fail TPM inquiry because no reasonable alternative avenues of communication. (in effect a ban). 
ii. LA v. Alameda Books (2002)

1. Secondary effects doctrine reconsidered 
2. Justice Kennedy calls the Renton content neutral designation a “fiction”. 
3. Dissent (Souter, Stevens Ginsberg and Breyer in part): give zoning regulations a FA label of their own. Allow content based zoning laws to be upheld if sufficient empirical evidence of SE.
iii. Barnes v. Glen Theatre (1991) – nude dancing

1. Indiana public indecency statute required erotic dancers to wear pasties and G-strings. 
2. Plaintiffs: owners and dancers at clubs who wanted to present “totally nude dancing.” 
3. Splintered majority upheld law against FA challenge. 
4. Two questions: 
a. Is it speech? 

i. It is “expressive conduct within the outer perimeters of the FA, though we view it as only marginally so.” (8 justices agree) 
b. If so, does the statute violate the FA?
i. Plurality (Rehnquist, O’Connor, Kennedy): Statute survives O’Brien test 
1. Regulation applied not only to nude dancing but to all public nudity
2. Governmental interest was “unrelated to the suppression of free expression” (O’Brien, 3) because the interest was in “protecting societal order and morality” by preventing “evil of public nudity.” 
ii. Souter, concurring: State’s interest is not in morality but in preventing “secondary effects.” (even though that’s not in record).
iii. Scalia concurring: no FA scrutiny is required here; statute targets conduct not speech. 
1. Note that this is a rejection of O’Brien incidental burdens analysis.
iv. Dissent: White, Marshall, Blackmun, Stevens 

1. Purpose of regulation was to regulate expression; regulation was content-based and in violation of FA. 
v. Note that lower courts criticized case as “indecipherable” and “like reading tea leaves.” Pa. Supreme Court: “Aside from the agreement by a majority of the Barnes court that nude dancing is entitled to some FA protection, we can find no point on which a majority of the Barnes Court agreed.”
iv. Erie v. Paps AM (2000) – more nude dancing

1. Ordinance “almost identical” to one in Barnes. Illegal to “knowingly or intentionally appear in public in a state of nudity.” Plaintiffs sought injunction. 
2. But preamble targeted problem of nude entertainment. 

3. As in Barnes, Court agreed that nude dancing is expressive conduct but only in “outer ambit of FA’s protection.” 

4. As in Barnes, plurality of Court held law satisfied O’Brien test. 

5. Unlike Barnes, plurality said justification for law was “secondary effects” of nude dancing. 
a. SE: threats to “public health, safety and welfare,” “debasement of both women and men,” promotion of “violence, prostitution … and other serious criminal activity.”
6. Pap’s Plurality: SE and O’Brien analysis (O’Connor, Rehnquist, Kennedy, Breyer)

a. “To be sure, requiring … pasties and G-strings may not greatly reduce these SE, but O’Brien requires only that the regulation further the interest. (prong 2) 
b. Purpose of law was to combat secondary effects of nude dancing and that such a purpose was “not related to the suppression of expression.” (O’Brien prong 3). Terms regulation content neutral. 
c. Any effect on overall expression caused by addition of pasties and G string was de minimis. (O’Brien prong 4) 
d. Plus this is not political speech and is less important 
7. Stevens dissenting 

a. Court has failed to consider the degree to which the State’s interest must be furthered by the restriction. 
b. To believe that the addition of pasties and a G-string will have any impact on SE “requires nothing short of a titanic surrender to the implausible”. 
c. Conflation of O’Brien test and secondary effects test is incoherent: 

i. O’Brien evaluates regulations aimed at conduct that have some incidental effect on speech 

ii. SE doctrine applies to regulations aimed at speech but justification for regulation is based on speech’s “secondary effects.” 

iii. Cf. plurality: “while the doctrinal theories behind ‘incidental burdens’ and ‘secondary effects’ are of course not identical…” 
d. Zoning vs. banning speech: 

i. Zoning cases present much less severe free speech issues than do outright bans on speech, such as this one. 
ii. Renton allowed for “alternative channels” inquiry.
8. Souter, concurring in part and dissenting in part: 
a. Revisits his secondary effects argument in Barnes. Should require greater evidentiary record of SE. Record here is deficient. Also fails O’Brien 4 (restriction no greater than essential) b/c zoning would be less intrusive. 
b. Note extraordinary mea culpa. “Careful readers” will realize my partial dissent “rests on a demand for an evidentiary basis that I failed to make when I concurred in Barnes.” 
9. Scalia: FA not applicable because law aimed not at speech but at conduct, i.e. public nudity (even though preamble to law mentioned nude entertainment). 
v. Adler article: Medusa 

1. Why is Gayle Anne Marie Sutro censored at Glen Theatre but her far more explicit pornographic movie is playing down the block “without any interference from the authorities”? 
2. Why is nude dancing only “marginal” speech while (non obscene) pornography is fully protected? 
a. See, e.g. Hudnut, ACLU v. Ashcroft, Playboy Ent. for assertions of the importance of non-obscene pornography in FA law. 
3. Why is pornography speech? 
a. (And why is sex not speech?—see e.g. Arcara and prostitution) 
4. Why would mediation transform conduct (sex) into speech (pornography)?
vi. Text v. Image
1. Kaplan v. California (1973)

a. “This case squarely presents the issue of whether expression by words alone can be legally 'obscene‘ in the sense of being unprotected by the First Amendment. When the Court declared that obscenity is not a form of expression protected by the First Amendment, no distinction was made as to the medium of the expression.”
b. Text > Image 
i. “Because of a profound commitment to protecting communication of ideas, any restraint on expression by way of the printed word or in speech stimulates a traditional and emotional response, unlike the response to obscene pictures of flagrant human conduct.  
ii. A book seems to have a different and preferred place in our hierarchy of values, and so it should be.”(119) 
c. Commercial Speech
i. FA Policy and Commercial Speech 

1. Valentine v. Chrestensen, 1942: added commercial speech to list of categories unprotected by FA (case decided shortly after Chaplinsky). 
2. Since then, move to intermediate and then (seemingly) strict scrutiny. 
ii. Q: Why can we regulate false and misleading ads? 
1. Cf. libel: We protect (to some degree) false facts, even though no FA value, because we need to provide breathing room to press. In contrast, we don’t protect false ads because there is less fear of chill: 
a. Commercial speech more easily verifiable 
b. Commercial speech more durable
2. Mandatory disclaimers might even be necessary to prevent ads from being misleading. (FN 24) 
a. Imagine requiring a mandatory disclaimer on political speech—e.g. Nazi propaganda. 
iii. Are ads “speech”? 

1. What do they “say”? And how do they work?
iv. Regulate cigarette ads? Photoshopped images of models?

1. Isn’t point of advertising to mislead?

v. Central Hudson test for commercial speech 
1. speech must concern lawful activity and not be misleading—otherwise it is not protected 

2. asserted government interest must be substantial
if yes, 
3. ask whether regulation directly advances governmental interest? 
4. look at narrow tailoring—is regulation more extensive than necessary to serve interest?
vi. Virginia State Board Pharmacy v. Virginia Citizens Council (1976)
1. Pharmacists challenge a law that prohibits advertising prices for prescription drugs.

2. “Commercial speech” defined: 
a.  speech that “does no more than propose a commercial transaction.”  
b. e.g. I will sell X product at Y price. 
3. Question presented: Is there a FA exception for “commercial speech?” Does it lack all protection? 
4. Court’s policy reasons for protecting commercial speech under FA: 
a. Individual interests  
i. advertiser: profit motive should not disqualify speaker 
ii. consumer: keen if not keener interest than in political debate. 
b. Public interest:  
i. public interest in free flow of information about who is selling what product for what reason at what price. 
ii. commercial decisions should be intelligent and well informed.  
iii. commercial speech is even relevant to FA’s role of protecting public decision making in a democracy especially a free market economy. 
c. State’s justifications—to keep customers ignorant—are paternalistic. 
5. Rehnquist, J., dissenting 

a. Defer to legislature 
b. Nothing in the constitution requires the Virginia legislature to hew to the teachings of Adam Smith.
6. Limits of Va. Board--State may still be able to regulate: 
a. TPM content-neutral regulations. 
b. False and misleading advertising. 
c. Ads for transactions that are themselves illegal. 
d. Ads that implicate the special problems present in electronic broadcast media.
vii. Lorillard Tobacco v. Reilly (2001)
1. Put aside preemption issue re: cigarettes. 
2. Outdoor advertising regulations for smokeless tobacco, cigars. Goal to protect kids.  
3. Central Hudson prong 3: more deferential to gov’t than in Liquormart. How?  

4. Central Hudson prong 4 – regulations fail not narrowly tailored because of spillover to adults: 
a. Approaches a near total ban 87-91% 
b. Stevens would remand on whether there are alternative avenues of communication
5. Thomas :“I doubt whether it is even possible to draw a coherent distinction between commercial and non commercial speech.”  
a. And there is “no philosophical or historical basis for asserting it is of lower value.”
viii. 44 Liquormart, Inc. v. Rhode Island
1. Invalidates under Central Hudson a Rhode Island prohibition on ads that provide public with accurate information about price of alcohol. 
a. Ads specifying price allowed only at point of sale. 

b. State’s goal was to promote temperance by keeping alcohol prices high.  

2. Part IV: Stevens Kennedy Ginsberg 

a. Rigorous FA review required of ban on truthful, non-misleading speech. 

i. Rejects arguments that commercial speech is more verifiable or durable than other types of speech. 

ii. There are ways other than banning speech to protect consumers from harm. 

iii. The justification for banning truthful commercial ads “usually rests solely on the offensive assumption that that the public will respond ‘irrationally’ to the truth.” 

3. Part V Stevens Kennedy Ginsberg Souter 

a. Central Hudson Part 3: No evidence other than speculation that regulation will significantly advance to a material degree the state’s interest in promoting temperance. 
b. Central Hudson Part 4: No reasonable fit. There are alternatives such as taxing, raising prices, government speech (educational campaigns). 

4. Part VI: Stevens, Kennedy, Thomas, Ginsberg 
a. Posadas and Deference to Legislature 
i. Posadas: defer to legislature’s attempt to reduce vice (gambling) by suppressing ads rather than engaging in educational speech 
ii. Liquormart: we “decline to give force to [Posadas's] highly deferential approach.” 
iii. Speech is more important than conduct.   
1. Rejects Posadas’s “greater includes the lesser” argument, that power to prohibit activity implies power to prohibit speech. 
iv. Rejects vice exception as unprincipled (in the absence of prohibition on conduct advertised).   
1. Cf. Thomas, J., in Lorillard (comparing obesity, alcoholism)
5. Thomas, concurring 

a. Rejects Central Hudson altogether in cases like this where regulation aimed at keeping consumer “ignorant.” 

b. Why does he say this opinion will be quite sweeping?   
6. O’Connor, J., concurring (Rehnquist, Souter, Breyer)   
a. Would invalidate only on prong 4 (fit) of Central Hudson.  
b. Cites alternative methods to raise prices without limiting speech.     
c. Prefers not to question Central Hudson.  
ix. Sorrell v. IMS Health Inc (2011)
x. Attorney advertising:

1. Court generally strikes down bans on attorney advertising, but reserves concern for ambulance chasing and undue influence issues.  

2. Florida Bar v. Went For It (1995) :  5-4 decision upholding ban for 30 days after an accident on targeted direct mail solicitations by personal injury attorneys to victims.  
xi. Ohralik v. Ohio State Bar (1978)
1. Upholding anti solicitation provisions of Ohio Code of Professional Responsibility.  
2. Commonsense distinction commercial and non commercial speech. (Cf. later cases)  
a. Note recurrence of question: is this speech?  

b. Here: This speech is “marginal” and its value is subordinate to the business transaction.  
3. What about value of information to individuals and the public? What about fears of paternalism?
xii. In Re Primus (1978) 

1.  Distinguishes Ohralik in ACLU letter  case. Ohralik involved face to face solicitation, likely to result in adverse circumstances, for pecuniary gain.  
IV. Prior Restraints

a. Overview:

i. Blackstone: “The liberty of the press …consists in laying no previous restraints upon publications, and not in freedom from censure for criminal matter when published.”
ii. Definition: prior restraints require speakers to get permission to speak in advance (or punish them for failing to do so) versus  subsequent punishment of speech.
iii. Policy against PR: more inhibiting than subsequent punishment 

1. Likely to bring more expression under gov’t scrutiny. 

2. Shuts off communication before it takes place 
3. Suppression by a stroke of the pen is more likely to be applied than suppression through criminal process 
4. No safeguards of criminal process
5. Less opportunity for public appraisal and criticism
b. Licensing
i. Lovell v. Griffin (1938)

1. Gov’t may not vest standardless discretion in an administrative official to consider applications for speech/press.  
2. Ordinance requiring permission is void on its face and Lovell was entitled to contest its validity in answer to charge against her.  
c. Injunctions
i. Near v. Minnesota (1931)
1. Was this a prior restraint?  
2. Court order enjoined the defendants from publishing:   “any publication whatsoever which is a malicious, scandalous or defamatory newspaper.”  
a. [did not restrain them from publishing “in harmony with the general welfare.”]   
3. Butler’s dissent: this was not a PR. It only prevented further publication of  what has already been adjudged to be unprotected.  
4. Note Near exceptions p. 291  e.g. : No one would question but that a gov’t might prevent … the publication of the sailing dates of transports. 

d. National Security
i. NYT v. US: Pentagon Papers (1971)
1. Per curiam opinion:

a. Court cites heavy presumption against constitutional validity of prior restraints.   

b. Government has not met its heavy burden of showing justification for enforcement of prior restraint.
2. The factions:

a. Four Black Douglas Brennan Marshall oppose gov’t. 
b. Three Burger, Harlan Blackmun support gov’t. 
c. Two Swing—Stewart and White vote against gov’t on these facts.
3. Black (Douglas joins) 

a. The temporary injunction pending the Court’s expedited review: 
i. Every moment’s continuance … amounts to a flagrant, indefensible, and continuing violation of the FA
b. Security vs. the FA:  “The word ‘security’ is a broad, vague generality whose contours should not be invoked to abrogate” the FA.
4. Brennan, concurring  
a. Principle: the FA “tolerates absolutely no prior judicial restraints of the press predicated upon surmise or conjecture that untoward consequences may result.”   
b. What would be sufficient to grant a PR?  
i. “governmental allegation and proof that publication must inevitably, directly, and immediately cause the occurrence of an event kindred to imperiling the safety of a transport already at sea.”
5. Stewart swing vote (White joins) 

a.  Not  in national interest to disclose, but 
b. “I cannot say that the disclosure… will surely result in direct, immediate, and irreparable damage to our Nation or its people.”
6. White  swing vote (Stewart joins) 

a.  These documents will do damage to public interest but U.S. has not met its burden at least in absence of congressional authorization.   
b.  “That the government mistakenly chose to proceed by injunction does not mean that it could not successfully proceed in another way.”
7. Harlan, Burger, Blackmun Dissent: 

a. Court has been “almost irresponsibly feverish” 
b. Separation of powers issues, deference to Executive Branch on issues of foreign affairs.  
8. Blackmun Dissent: 
a. “The FA is only one part of an entire Constitution.” 
b. Would remand for orderly presentation.  
ii. Is Wikileaks the new Pentagon Papers?
1. Prior Restraints and Technology 

a. In the wikileaks world, is the doctrine even relevant?  
V. Government as Proprietor, Patron, Educator

a. The Public Forum
i. Analysis of PF case 

1. What type of forum is it? 
a. Note this can be analyzed by history/tradition or compatibility inquiries. 
2. Apply test specific to that type.  
ii. Tests for Each Type of Public Forum 

1. Traditional public forum 

a. Strict scrutiny of content-based regulation

i. i.e. compelling state interest, narrowly tailored 

b. TPM test for content-neutral regulations  

i. Justified without reference to content of speech 

ii. Narrowly tailored* to serve a significant gov’t interest  

1. *Does NOT mean least restrictive alternative; instead question is whether regulation promotes gov’t interest more effectively than would be achieved without the law. See Ward. 

iii. Ample alternative channels of communication  

2. Designated public forum (limited or unlimited): property state has opened up for expressive activity by all or part of public:  

a. Same tests as traditional public forum above BUT  

b. State is not required to create the forum or maintain it indefinitely. Rules apply to the extent state keeps forum open.  

3. Nonpublic forum 

a. Restrictions need only be reasonable (weak test), viewpoint neutral.
iii. Schneider v. Irvington (1939) 

1. Invalidated ordinances prohibiting leafleting on public streets or other public places •
2. Purpose to keep streets clean insufficient to burden speech.  
3. Cf. Cox v. New Hampshire (1941)—neutral TPM okay in public forum
iv. Ward v. Rock against Racism 

1. TPM okay in public forum so long as  
a. Is  justified without reference to content 
b. Narrowly tailored to serve significant gov’t interest*
i. a.
*Narrowly tailored is satisfied if regulation promotes a substantial gov’t interest that would be achieved less effectively absent the regulation.  This is NOT a least restrictive alternative test.     
c. Ample alternative channels for communication  
v. Chicago Police Dept v Mosley (1972)
vi. ISKCON v. Lee (1992) – Krishnas in Airports
1. Three issues: 

a. Are airports public forums? No 5-4.
i. Rehnquist: No 
1. Airports have not historically been made available for speech activity; short history of air travel. 
Airports are not a designated forum because no gov’t intent to create one 
ii. Kennedy: Yes -- compatibility test: 
1. Majority leaves almost no scope for development of new public forums
2. airports one of the few places where many persons have extensive contact with other members of public, risk of excluding marginal voices.  
b. Ban on solicitation of funds upheld:  6-3.
i. Rehnquist majority:   
1. Non public forum test requires only that regulation be reasonable and not discriminate of basis of viewpoint.   
2. This passes. Gov’t goal is to prevent disruption, duress, fraud, etc.   
ii. O’Connor: Agrees it’s a non-public forum 
1. Agrees it’s reasonable, but offers more aggressive reasonableness inquiry (which this still passes)     
iii. Kennedy  
1. This is public forum BUT  
2. Solicitation ban passes either a TPM or O’Brien test (a form of conduct—exchange of $)   
iv. Souter, dissenting   
1. This is a public forum   
2. Solicitation ban fails TPM test  
c. Ban on literature struck down: 5-4.
i. Rehnquist  
1. This is a nonpublic forum AND  
2. Ban is reasonable because of congestion problem, concern for weary or hurried traveler, eyesore, cleanup for airport staff.  
ii. O'Connor 
1. Nonpublic forum, but literature ban does not satisfy reasonableness requirement. 
2. Leafleting does not entail same kinds of problems presented by face to face solicitation of money. 
3. Nonetheless, TPM regulation restricting leafleting to uncongested part of terminal would be acceptable. 
iii. Kennedy 
1. This is a public forum BUT 
2. Literature ban, unlike solicitation ban does not survive TPM test 
3. Leafleting at heart of FA 
4. Less risk of fraud 
5. Regulation is unduly broad and no alternative channels 
6. FA is often inconvenient 
iv. Souter  
1. This is a public forum AND 
2. Ban violates FA (as did solicitation ban)
vii. Hill v. Colorado (2000) – abortion protesters
1. Colorado statute: 

a. unlawful within 100 feet of entrance to health care facility to “knowingly approach” within 8 feet of another person   “for purpose of passing a leaflet, or handbill to, or displaying sign to, or engaging in oral protest, education, or counseling.”  
2. What is state’s interest according to Court?
3. All agree it’s a public forum 
4. Is this law content based?
5. Stevens majority opinion 

a. This is a quintessential public forum BUT 
b. It is a reasonable place (TPM) regulation. 
c. State interest is content neutral: 
i. State interest in protecting unwilling listeners in situations where the degree of captivity makes it impractical for the unwilling viewer to avoid exposure. 
ii. Protect unwilling listeners from harassment, nuisance, persistent importuning, the following, the dogging and the implied threat of physical touching that can accompany an unwelcome approach within 8 feet of a patient by a person wishing to argue vociferously and perhaps thrust an undesired handbill at her?    
6. Scalia, dissenting (Thomas) 
a. I have no doubt this would be deemed content based in an instant if the case before us involved anti-war protesters. 
b. A law restricting “happy speech” or poetry would be unconstitutional.  True? 
c. A law restricting sound only those sound trucks delivering messages of “protest” would be unconstitutional. True?  
d. These places are forums of last resort for those who oppose abortion.  Law will silence the quiet, sincere speaker who tries to persuade a woman to stop.
7. Kennedy dissenting 

a. “We would close our eyes to reality to deny that this is directed against one topic in particular.”
viii. What is the value of public forum in a digital world?
b. Government Speech and Government-Funded Speech
i. Pleasant Grove City v. Summum (2009)
1. Question: How does F A apply to a government’s acceptance or rejection of a  privately donated,  permanent monument in a public park?  
2. Is this “government speech” or a “public forum”?  
a. If government speech, then FA does not apply.  (Gov’t may “speak for itself.”)  
b. If public forum, then strict scrutiny: gov’t cannot reject monument without a compelling justification that cannot be achieved by a more narrowly tailored means.
ii. Risk of unregulated gov’t speech 

1. Concern that gov’t speech doctrine not be used as a subterfuge for viewpoint discrimination.  
2. Can this doctrine be applied to cordon off problematic speech from FA scrutiny? 
3.  Justice Stevens urges a limited reading of this precedent as not giving the gov’t free license to communicate offensive or partisan messages.  
4. Are there limits to what gov’t may say? 
5. Is it true that the government is really akin to a private speaker?  
iii. Restraints on doctrine 

1. Establishment Clause 

2. “Law, regulation, or practice.” 

3. The electorate—i.e. if citizenry objects, newly elected officials later could espouse contrary position.
iv. Text vs. Image 

1. Text based monuments are almost certain to evoke different thoughts and sentiments in the minds of different observers and the effect of monuments that do not contain text is likely to be even more variable. 
2. It is frequently  not possible to identify a single “message “ that is conveyed by an object or structure. 
v. Rust v. Sullivan (1991) – abortion funding

1. Title X projects receive federal funding for family planning services.  

2. Challenged regulations: 

a. Title X projects may  not counsel concerning abortion, provide referral for abortion, or give information about abortion.  

b. Title X project may  not “encourage promote or advocate abortion as a method of family planning.”  

c. Title X projects must be physically and financially separate from abortion activities.
3. Majority:  
a. This is not viewpoint discrimination. 
b. Government may selectively choose to fund one activity at the exclusion of another. (Gov’t is encouraging certain activities it believes to be in the public interest.) 
4. Dissent:  

a. This is viewpoint discrimination; suppresses speech favorable to abortion.
vi. Rosenberger v. U. Va. (1995) 

1. U. Va. Subsidized printing costs of all student organizations but refused to fund those that “primarily promote or manifest a belief in or about a deity or an ultimate reality.” 
2. Struck down as a viewpoint based restriction in violation of FA. 
3. How to distinguish Rust?  
4. Was this viewpoint based or content based?
a. Souter argues it was only content based. Language would prohibit funding for evangelical groups  and atheists.
b. Kennedy for majority: 
i. The dissent's assertion that no viewpoint discrimination occurs … reflects an insupportable assumption that all debate is bipolar and that anti-religious speech is the only response to religious speech.     
vii. First amendment funding precedents 

1. Rust: (Government as Speaker)   
a. When government acts as speaker,  it can choose to say one thing and not another.   
2. Rosenberger: (Government as Patron) 
a. When the government acts as patron to encourage “a diversity of views from private speakers,” it can’t discriminate among them.      
viii. Government funding of arts:   NEA v. Finley
1. 954(d)(1), passed in response to Serrano and Mapplethorpe, requires Chair of NEA to ensure that:   
a. “artistic excellence and artistic merit are the criteria by which [grant] applications are judged, taking into consideration general standards of decency and respect for the diverse beliefs and values of the American people.”    
2. “Although the first amendment certainly has application in the subsidy context, we note that the Government may allocate competitive funding according to criteria that would be impermissible were direct regulation of speech at stake.” 

3. Absolute neutrality is simply “inconceivable.” 

4. But “even in the provision of subsidies, the government may not aim at the suppression of dangerous ideas.”
5. Scalia in Finley: 
a. What the statute says is constitutional 
b. It is preposterous to equate the denial of taxpayer subsidy with measure aimed at the suppression of dangerous ideas. 
c. It takes a high degree of chutzpa for the NEA to contradict this proposition since the agency itself discriminates and is required by law to discriminate in favor of artistic as opposed to scientific political or theological expression.

c. Government as Educator
i. Pierce v. Society of Sisters (1925)
1. Two private schools challenged Oregon law requiring all students to attend public school through eighth grade.  
2. Held: law violates due process of parents and schools. “The child is not the mere creature of the state.”  
ii. Meyer v. Nebraska (1923)
1. Struck down (under due process clause) Nebraska law that outlawed teaching of languages other than English (except for ancient languages). 
2. Reversed conviction of instructor who taught German during recess. 

3. Nebraska Supreme Court upheld purpose of law: 
a. If children of foreigners who emigrated here were taught in their mother tongue, then “they must always think in that language, and as a consequence, [it would] naturally inculcate in them the ideas and sentiments foreign to the best interests of this country.” 
4. U.S. S.Ct. disagrees; foreign language instruction is not harmful
iii. Tinker v. Des Moines (1969) – black armbands
1. Note characterization of wearing armband (symbolic expression) as close to “pure speech” not action
2. Rule: to restrict student speech,  must show the speech would “materially and substantially interfere with the requirements of appropriate discipline in the operation of the school.” 

a. Conduct that “materially disrupts classwork or involves substantial disorder or invasion of the rights of others is not protected.”
3. Tinker vision of schools and speech 
a. Schools “may not be enclaves of totalitarianism.” 

b. Students “may not be regarded as closed-circuit recipients of only that which the State chooses to communicate.” 
4. Black dissenting 
a. Armbands had purpose and effect of disrupting school and took students’ minds off their work.  
b. Note that his view has come to dominate contemporary jurisprudence on student speech.
iv. Morse v. Frederick (2007) – bong hits for Jesus

1. Upheld suspension:  banner would [be] interpret[ed] by a reasonable observer] as advocating illegal drug use and ... can[not] plausibly be interpreted as commenting on any political or social issue… (concurring) 
2. Dissent: not a reasonable interpretation of banner
v. Hazelwood School Dist v. Kuhlmeier (1988) – students newspapers
1. May school censor student newspaper articles on teen pregnancy and divorce?
a. How to conceive of a student newspaper for FA purposes? Is it government speech?
b.  Is it a public forum?
2. Court says nonpublic forum, but clearly the discussion of the school’s imprimatur and issue of school disassociating from the speech suggest that the govt. speech model is also present.  
3. Held: Educators may exert editorial control over school sponsored expressive activities so long as goal is “reasonably related to legitimate pedagogical concerns.” 
a. Court says that the question of what is appropriate school speech rests with school board not federal courts
4. Distinguishes Tinker:  
a. Tinker: tolerating student expression (unless it materially disrupts)

b. Hazelwood:  promoting speech: school has greater control when it lends its name and resources to disseminate student expression
5. Brennan dissenting 

a. Tinker should apply to this case (“material disruption” standard) and therefore allow only editing for grammar etc
b. School’s right to inculcate moral values does not allow it to act as “thought police.”    
vi. Circuit split on online school speech 

1. 2nd Circuit 2011: high school student punished when she blogged from home that school administrators were douchebags and encouraged kids to “piss [them] off” because they planned to cancel a school music festival.  
a. Ct. supported school; her behavior was potentially disruptive.  
2. 3rd Cir. 2011: En banc two rulings. Sided with students who created, while off school property,  fake, vulgar Myspace profiles about their principals. 
a. Dissenters noted nexus between off campus speech and substantial disruption of school.
vii. Recent school cases

1. Public school officials in did not violate the First Amendment rights of students by prohibiting them from wearing American flag T-shirts on the Mexican holiday of Cinco de Mayo, a federal judge has ruled.  (11/2011)
2. 011 Court grants TRO to enjoin ban on bracelets
VI. The Child Audience and New Media

a. FCC v. Pacifica Foundation (1978) – 7 dirty words
i. Facts:  
1. Indecent:  words depicted sexual and excretory activities in a patently offensive manner (at a time when children were undoubtedly in audience). Context dependent.   
ii. Ruling rests on two grounds:  
1. pervasive aspect of broadcast media in the home  
2. kids—uniquely accessible to children  
iii. Plurality of three justices offered a third ground—rejected by two other concurring justices:  “periphery of FA” hierarchy, not political.   
iv. Powell and Blackmun concurring: verbal shock treatment  
v. Note Brennan’s hipster dissent
vi. Two roles of gov’t: sovereign or speaker. Pacifica is arguably somewhere in between because of scarcity of airwaves, gov’t role in licensing broadcasters.  Perhaps this justifies its greater control?
b. Sable Communications v. FCC (1989) 

i. Distinguishes Pacifica to strike down ban on indecent “Dial-a-Porn”: 
1. Pacifica was not a total ban; this is. 

2. No captive audience. 

3. No legislative findings that there are no less restrictive alternatives short of a total ban.  
c. Fox v. FCC (2nd Cir. 2010) cert granted 

i. FCC’s fleeting words policy violates FA because it is unconstitutionally vague, and creates a chilling effect. 

ii. Facts:  –Bono at 2003 Golden Globe awards “this is really, really fucking brilliant.” –Nicole Ritchie: Have you ever tried to get cowshit out of a Prada purse? It’s not so fucking simple.” 
iii. 2004 change in policy re: fines so that fines could reach tens of millions of dollars for a single expletive in a broadcast
iv. Questioning rationale of Pacifica in light of changed media landscape and subsequent decisions regarding other media.
d. Congress’s first move: Communications Decency Act of 1996 

i. Prohibited knowing transmission of indecent messages on the internet to any recipient under 18.  
ii. Prohibited knowing sending or displaying of patently offensive messages on the internet in a manner that is available to anyone under 18 
1. Patently offensive: “depicts or describes, in terms patently offensive as measure by contemporary standards, sexual or excretory activities.”
e. Reno v. ACLU (1997) 

i. Court to Congress: Duh.  Struck down major portions of CDA as unconstitutionally vague and overbroad, reaching a great deal of valuable, protected speech.
f. Copa: Congress responds to Court’s Reno decision  
i. regulates online material “harmful to minors” 
1. only for commercial websites (to reduce possible chilling effect).  
2. age-verification affirmative defense. (credit card screen.)
ii. Definition of “harmful to minors”   
1. the average person, applying contemporary community standards, would find, taking the material as a whole and with respect to minors, is designed to appeal to, or is designed to pander to, the prurient interest; 
2. depicts, describes, or represents, in a manner patently offensive with respect to minors, an actual or simulated sexual act or sexual contact, an actual or simulated normal or perverted sexual act, or a lewd exhibition of the genitals or post-pubescent female breast; and 
3. taken as a whole, lacks serious literary, artistic, political, or scientific value for minors.
g. Precedent: Ginsberg v. NY (1968) “Girlie magazines”  
i. Court upheld New York criminal obscenity statute which prohibited the sale to minors (under 17) material defined to be obscene on the basis of its appeal to them  
ii. Miller test adjusted so that  prurience patent  offensiveness and value assessed for minors.
h. Ashcroft v. ACLU (II) (2004) 

i. Preliminary injunction stage—injunction barring act upheld and remanded. 
1. Gov’t needs to prove Copa is the least restrictive alternative.  
2. Filters are less restrictive and may be more effective. 
ii. Stevens, concurring. 
1. Copa is extremely restrictive; severe criminal penalties for violating it. Adult oversight is the answer not criminal law. 
iii. Breyer dissenting:  
1. filters are the status quo not an alternative.  It’s always less restrictive to stick with the status quo.  
2. What’s wrong with putting commercial pornography behind age verification screens?  
i. Brown v. EMA (2011) – violent video games

i. Cal Civ. Code required labels and restricted sales and rentals of “violent video games” to minors (under 18). 
ii. Violent  video game defined as:  
1. Range of options available to a player includes killing, maiming, dismembering, or sexually assaulting an image of a human being if those acts are depicted in the game in a manner that
a. appeals to deviant or morbid interest of minors  

b. Is patently offensive to prevailing standards in the community as to what is suitable for minors  
c. Lacks serious LAPS value for minors.  
iii. Scalia J Majority
1. No new categories (exception) 
2. Obscenity n/a 
3. Speech that is neither obscene as to youths nor subject to some other legitimate proscription cannot be suppressed solely to protect the young from ideas or images that a legislative body thinks unsuitable for them. 
4. Questions:  
a. What about the fact of interactivity? 
b. Response to Alito and the disgusting nature of this material?

c. Why is obscenity different? 
5. Alito (with Roberts) concurring 

a. Unconstitutionally vague, preserve possibility of legislature working on this problem.  
b. How to distinguish obscenity law? 
c. Majority too dismissive of possibility that video game may be different from reading a book listening to the radio or watching TV.  
iv. Breyer dissenting 
1. This is crazy. Ginsberg should control.  
2. Social science data is contested on harm. Therefore,  we should defer to legislature since we lack social science expertise.  
3. Passes strict scrutiny because of compelling interest of protecting minors.  
4. What kind of FA would permit the government to protect children by restricting sales of that game only when the woman –bound gagged, tortured and killed – is also topless?



VII. The Right Not to Speak
a. How is this right connected to the FA?  
b. W. Va State Bd. of Educ. V. Barnette (1943)

i. Students can’t be required to salute the flag and recite pledge of allegiance. 

1. “If there is any fixed star in our constitutional constellation, it is that no official… can prescribe what shall be orthodox….”  
2. Invades the sphere of intellect and spirit which it is the purpose of the FA to protect 
ii. Question: Why is this a FA problem? Everyone knows that you can salute flag without meaning it; it’s just automatic.  If so, is saluting really “speaking”?  
1. How is this different from other aspects of education in which student is required to affirm something he or she might disagree with (e.g. in giving the “right answer” on a test) ?
iii. Court references “our present totalitarian enemies”…“Those who begin coercive elimination of dissent soon find themselves exterminating dissenters.”
c. Wooley v. Maynard (1977) – Live Free or Die license plate

i. Strikes down NH statute requiring individuals to have state motto on license plate.
ii. Two state interests identified: 
1. identification of vehicles
a. but this is not narrowly tailored to achieving that end 
2. promoting appreciation of history, state pride, etc. 
a. “The State’s interest in disseminating an ideology cannot outweigh an individual’s FA right to avoid becoming the courier for such a message.”
iii. Brandeis in Whitney:  Value of Speech 

1. Liberty and freedom  
a. Liberty as an end and as a means. 

b. Make men free to develop their faculties. 
2. Political truth; civic republicanism; citizenship

a. Public discussion is a political duty [and] fundamental principle of the American government. 

b. Repression of speech menaces stable government.  
3. Marketplace and rationality 

a. Power of reason.  

b. “Men feared witches and burnt women. It is the function of free speech to free men from the bondage of irrational fears.”  
4. Proper response to bad speech is more speech.
iv. Questions:

1. Does it matter that the audience for this “speech” doesn’t interpret the driver as  speaking?  
2. Does the Court’s decision transform all drivers into speakers? 
3. Is it distinguishable from Barnette b/c of affirmation? 

4. How to distinguish government speech cases, billboards? 
5. Returns us to the question: what is speech and why does it matter for purposes of FA?
Themes in this line of cases 


Interpreting speech: questions of meaning 


Intent: do we require it? how do we discern it? 


Effect: does speech actually have to cause harm or just risk of harm? If the latter, then…


 Interpreting Effect – i.e. Danger 


How probable (clear) must it be? 


How imminent (present) must it be? 


How serious must the danger be? (is it one gov’t has right to prevent?) 


Pay attention to rhetoric and underlying vision of first amendment. 


Note shifting emphasis on harm of speech vs. value of speech. 


Multiplying theories of harm—shifts in FA in response to cultural political anxieties 


Multiplying theories of value  


Note shifting emphasis on the distinction between speech and other action. 


Note shifting notions of Court’s deference to legislature in free speech arena.





Mackinnon’s Model Ordinance:


Pornography is the sexually explicit subordination of women* plus: 


(i) women are presented dehumanized as sexual objects things or commodities 


(ii) as sexual objects who enjoy pain or humiliation 


(iii) as sexual objects who experience pleasure in rape 


(iv) as sexual objects tied up cut up bruised or physically hurt 


(v) Presented in postures of sexual submission, servility, or display 


(vi) Body parts exhibited such that women are reduced to those parts 


(vii) presented as whores by nature 


(viii) As penetrated by objects or animals 


(ix) In scenarios of degradation, humiliation, injury, torture, filthy, bleeding, or hurt in a context that makes these conditions sexual. 


*the use of men, children or transsexuals in the place of women is also pornography for purposes of this law.





Definition of Child Pornography: 18 U.S.C. § 2256(2) (A)


"sexually explicit conduct" means actual or simulated—


sexual intercourse, including genital-genital, oral-genital, anal-genital, or oral-anal, whether between persons of the same or opposite sex; 


bestiality; 


masturbation; 


sadistic or masochistic abuse; or 


lascivious exhibition of the genitals or pubic area of any person;


Federal law defines minor as <18; doesn’t matter if minor has reached age of consent in jurisdiction for purposes of CP law
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