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I. INTRODUCTION
Introduction
1-56, App. A (at 643), Supp. p. 2, 127
Outline of US Antitrust Laws

· Sherman Antitrust Act (1890)

· Industrial Revolution / Gilded Age – many companies consolidating, farmers particularly harmed because they were both buyers from & sellers to major trusts (e.g., RRs)

· Strong anti-power (and thus arguably anti-big) rhetoric in leg. history
· § 1 deals with agreements in restraint of trade

· § 2 deals with monopolization, i.e. a single firm dominating the market
· criminal, civil remedies
· FTC Act (1914)
· Prior to FTC act, only the DOJ enforced AT laws

· Bars unfair methods of competition

· Also covers AC acts

· Clayton Act (1914)
· Covers exclusive dealing, tying, and mergers
· More landmarks as to what is illegal – attempt to bring clarity to the law
· Robinson-Patman Act (1936) 
· Prohibits AC practices by producers, particularly price discrimination (discriminating in price of goods sold to equally situated distributors)
· Celler Kefauver Amendment to Clayton (mergers) (1950) 
· Concentrations of power helped Hitler – few firms in the market

· More merger protections – protecting competition among many firms = pro-democratic

· But that historic justification is less of a justification now
Enforcement Mechanism

Public
· DOJ

· DOJ has criminal and civil Jx

· Criminal penalties: up to 10 years in jail, $100 million in fines to companies and $1 million in fines to individuals
· Only DOJ enforces the Sherman Act; also enforces Clayton
· DOJ more subject to political sways than FTC – head of DOJ = pres. appointment
· FTC

· FTC has civil Jx only

· Has become a stronger institution than many anticipated –helps approve mergers now
· Enforces FTC Act, and Clayton Act (alongside DOJ)
· Over time, Clayton read same as Sherman – now their Jx is the same
· States

· State AGs can bring suit on behalf of state citizens – capacity as parens patriae
· Tenuous relationship b/w States and Fed – sometimes states force action where Fed doesn’t want to take it (Microsoft: rejected leveraging claim)
Private – Standing Issues
· Types of damages: 

· Injured persons can get treble damages under Clayton § 4
     

· Party must be directly injured by illegal conduct itself
· Can sue for injunctive relief if threatened w/ AT injury

· Do merger targets have standing? Most courts say no, but 2d cir has allowed it
· Many class actions
· Limitations on standing: 
· COA must arise out of domestic AT harm – see below
· Illinois Brick (1977): 

· P must be direct purchaser to sue, i.e. injured consumers generally can’t sue on argument that overcharge was passed along to them
· Trinko (Stevens concurrence): law firm had no standing to sue for phone issues
Early Landmark Cases, 1890s-1920s

· Trans-Missouri (US 1897) – first case to construe SA § 1
· RRs agreed to set freight rates – price cutting resulted in fines 
· Agreement formed before Sherman, then continued after
· Reasonable prices defense - REJECTED
· Ruinous competition defense - REJECTED
· SA § 1 bars all Ks “in restraint of trade” (competition always ruinous to losers) 
· Cts shouldn’t decide which prices & agreements are reasonable – too hard to define; emergence of per se rule against price-fixing
· White dissent: liberty of K, freedom of trade; first articulation of Rule of Reason test

· Addyston Pipe (6th Cir., 1898) – naked vs. ancillary restraints
· Pipe companies bid for right to be lowest bidder in “pay territories,” participants only had ½ to ¾ market share in these areas. 

· Ds said competition was strong, couldn’t charge high rate (partial restraint)
· Taft (majority): prices were supercompetitive; competitors in markets coming from further away (had to pay freight), so they had higher prices to begin w/. 

· *** Naked (i.e., hard core cartels) vs ancillary restraints (i.e., where the restraint of trade is secondary to a larger purpose) – this was a naked restraint
· Naked restraint should be condemned, or you will “set sail on a sea of doubt” trying to assess whether it is reasonable. 

· Northern Securities (1904) – per se rule 
· 3 RRs combine through stock purchases in holding company

· Harlan (majority): mere combination is a menace – basically one mega-corporation
· Classic big=bad rationale


· Standard Oil (1911) – Intro to Rule of Reason 
· Rockefeller got the RRs to charge unreasonably high freight rates to competitors, etc.
· What was helpful/harmful to competition?
· Rebates? Guaranteeing regular daily shipments? Inviting refiners into buying group from RRs? Deals with RRs to discount to SO and raise prices to competitors? Campaign to buy or crush competitors?

· White (majority):  RoR analysis - Purpose, intent, power, reasonableness 

· SO trust declared illegal, even though it provided fuel at low prices.
· Harlan (dissent): SA is about power; big = per se illegal; no RoR analysis needed
· >> debate: argument over whether there should be RoR analysis
· Sparked a lot of criticism, led to Clayton Act

· US Steel (1920) – rejection of big=bad rationale
· Company held “Gary dinners” to fix prices.  Lots of mergers (180).
· Efficiency defense, no power, no bad acts, and no competitors complained 
· Court says combos NOT ILLEGAL - mere size is not an offense 
Antitrust Economics
56-76
· Theory of markets 
· Command+ control:  Gov.-run economies: didn’t deliver goods to the people, inefficient, no incentive to innovate or improve
· Market economies:  Letting markets work to allocate resources to make + deliver what people want (profit motive)
· Presumption of consumer sovereignty – AT law exists to protect this, prevent producer sovereignty
· Monopoly 
· Def: power to increase price and keep it high for sustained amt of time

· Regulation of natural monopolies has dropped b/c ^ possibilities for competition

· Also have gov-licensed monopolies – high demand, necessary product

· Oligopoly: can mimic monopoly 
· Agreements, interdependence, mergers
Major Schools of Thought in Economics
· Neoclassical

· Abstract analysis, belief in efficient markets

· Lots of assumptions: information, homogeneity, etc.

· Industrial Organization

· Need certain # of firms to be competitive & efficient

· Takes concentration of firms seriously

· SCP: Structure Conduct Performance paradigm

· Inference: if highly concentrated market, infer that firms have power, would behave anticompetitively, and would be inefficient
· Chicago School (post-1980)
· Basic assumption that market works well, gov. intervention is usually harmful – if there is any ambiguity, let the transaction go through (give benefit of doubt)
· Assume actors are profit-maximizers, risk neutral
· Unless an action decreased consumer or total surplus, leave it

· Concerned w/ innovation incentives (ie efficiency)
· More consumer welfare by allowing mergers if not output limiting/welfare-reducing
· Post-Chicago (post-1990)
· Same paradigm, but less trust in markets – not assuming firms are profit-maximizing
· Favors AT more often than Chicago School

· Lessons from economics: 

· Competition vs market power and its misuses

· Does the conduct limit output and raise price?

· Does it block opportunities for dynamic competition by action not on merits?

· Importance of structure; assumptions

II. Sherman § 1: CARTELS
77-177, 656-660, 705-707; Supp. 3-13, 26-32, 54-56
Sherman Act § 1 bans “Every contract, combination . . . or conspiracy, in restraint of trade”

· Def:  Cartel: a formal agreement among competing firms to fix prices, restrain output, etc.
· Hard Core Cartel – purpose of agreement is to restrain trade (naked restraint)
· Worst kind of AT violation, subject to criminal sanctions
· Other Ks in restraint of trade (like exclusionary contracts) are analyzed under § 1 (see below)
· What makes a successful Cartel?
· Include all significant producers
· Barriers to keep nonmembers out of market
· Means to administer & enforce cartel (need info., police members, punish cheaters)
· Other Factors that help: 
· Few competitors (oligopoly)
· Homogeneous products
· Frequent small transactions – not rare, idiosyncratic transactions
Analysis

· Did Ds form a cartel?  
· Did they agree, or is it just parallel pricing? (See “Proving an Agreement” section below)
· If they did, can it be justified? 

· Acceptable defenses:
· State approval (must satisfy Parker test) 
· Successfully lobbied gov. for law (Noerr-Penington)

· Expressive boycott
· Unacceptable defenses: 

· Market crisis – too-low prices/ruinous competition (Socony)

· Buying up extra supply to stabilize price
· Sort of under New Deal board, but not clear that gov approved
· Appalachian Coal allowed the defense, but not the law anymore
· Market just doesn’t work (NSPE)

· Lowering barriers to entry

· Making prices more transparent
· Making products safer
· Professional Ass’ns = exempt? (still subject to AT laws - Goldfarb, NSPE)

· BUT recent cases show deference to pro. orgs.  Med South, Cal Dent
· Characterization question: they agreed, but is agreement so obviously AC that no further analysis is needed? Or is it on the margins?
· Per se (Socony introduces)
· Naked restraint, where purposes is to suppress the market
· Don’t need to show market power, intent, effect
· Quick look
· If something looks really suspicious, don’t need close look at markets
· Presumptively AC; need evidence that action is really pro-competitive
· Rule of Reason
· Market Power

· Define market
· Ask:  Does D have market power?  (consider barriers to entry, UPP, etc.) 
· AC Effect
· AC effect = increased price, lowered output, lowered quality
· Suppressing innovation/R&D also considered (but more so in § 2)
· Defenses
· Pro-competitive?  
· Efficiencies?  Passed on to consumers in lower cost = pro-competitive
· NOTE:  Who can sue to enforce US law? 

· Alcoa rule:  Must have direct, substantial & reasonably foreseeable effect on US commerce

· Empagran:  Must have harm in US, and claim must arise out of that harm

· World Note (From Professor Amato):  EU focus is on economic analysis in determining if an agreement is AC.  Always uses RoR, never per se.  Provides certainty.  Europe is more interventionist.  Effects-based analysis – see what economic effects are of the agreement, never just per se illegal – must have bad economic effects
Per Se Rule

Applies to conduct which has the effect and purpose of threatening the operation of the market ( i.e. which always or almost always restricts competition & decreases output (BMI) (not plans designed to increase efficiency).  In other words, Hard Core Cartels (just need to prove agreement)
RESTRAINTS MERITING PER SE ANALYSIS:
· Price fixing agreement – raising, lowering, or stabilizing prices (Socony/Maricopa).  Examples:
· Price floor / maintenance (Socony)
· Price ceiling (max price) (Maricopa)
· Fixing credit terms (Catalano)
· Had been giving interest-free loans but then all agreed to stop 
· Naked boycott in support of a cartel
· FOGA (1941): boycott against buying from/selling to “style pirates” who copied designs & sold cheaply
· Klor’s v. Broadway-Hale (1959): allegation that BH got suppliers to boycott selling to Klor’s
· Illegal b/c horizontal – if they made independent vertical agreements, would be OK (but would they all have done it individually?)
· Superior Court Trial Lawyers (1990): Court said AC effects > expressive (1st Amend.) interest in boycott. Classic restraint to decrease output & ^ prices
· Market division(?)
· More common in EU than the US – agreement to stay out of one another’s territory
· Standard-setting(?) - Depends on the standard.
Quick Look
Aka “imperically AC” (Polygram).  Somewhere between RoR & per se – exist on a continuum (CalDent).  If it passes quick look ( RoR (See, e.g., CalDent).  Polygram + Breyer (CalDent dissent): Quick Look is proper when constraint is so harmful to competition, it needs a justification.  NOTE:  Current SCOTUS doesn’t like quick look.

· Is it obvious that there will be an AC effect (is it “inherently suspect,” Polygram)? If so, does D have a good story? (Presumption against D). If D puts forward a good story, then P must explain why AC effects are likely or why restraint likely harmed consumers. Then burden on D of showing that restraint doesn’t harm or has pro-competitive virtues.
· From CalDent: “whether the experience of the market has been so clear… that a confident conclusion about the principal tendency of a restriction will follow from a quick… look”

· See Breyer dissent below
· FTC in Polygram says that CalDent only applies to professional self-regulation.

· From Dagher – quick look analysis applies to activities that are so plainly AC that courts need only cursory examination before imposing AT liability (just replacement for per se?)
· Certain actions by joint ventures - Polygram (3 Tenors) (FTC 2003): moratorium on discounting & advertising past concerts while joint venture distributing new concert CDs

· ***D.C. Cir. affirmed – good analysis of where RoR is going

· Rejects bright line between RoR and per se – if a restraint obviously impairs competition, then it is presumed unlawful, but D has opportunity to counter

· Ultimately decided they were a JV on CD 3, competitors on CDs 1 and 2
· Ban on discounting necessary to limit free-riding? Interesting arg but court rejects
· Time-limited: no advertising/discounting for 10 weeks

· Bar on competitive bidding – NSPE (“no elaborate industry analysis is required to demonstrate the AC nature”)

· Goldfarb – prof’l orgs subject to AT laws, 
· But NSPE is questionable precedent 
· Is this quick look, per se, or rule of reason? Most likely quick look. 
Rule of Reason
Applies more to ancillary restraints (Addyston) that will not obviously have an AC effect.  No presumptions: look at purpose/intent, market power, effects, defenses (including pro-competitive aspects and efficiencies).  In general, RoR means NOT PER SE.  Analysis = a continuum (CalDent).

RESTRAINTS MERITING RULE OF REASON ANALYSIS:
· Nonprice restrictions 

· Courts are sometimes receptive to professional associations (like bar & medical associations) placing limitations on members’ conduct which may be AC but purports to protect consumers or reflect the sound judgment of the members (discussed in NSPE) – but NOT when it involves fixing prices
· CalDent:  assertion that dentists were protecting consumers from misleading ads warranted closer look.  Court says NO AT VIOLATION under RoR analysis.
· No bright line – continuum b/w per se, quick look, rule of reason analyses
· In tension w/ NSPE, Goldfarb (those said no deference to prof. org.s)
· In tension w/ Catalano:  this has direct impact on price, doesn’t it? 
· >>> Breyer dissent (EF likes): this is suspicious ( prices will increase, so this is essentially price-fixing (also, there is no need to ban truthful ads).
· “Reasonable regulation of business” 
· Chicago Board of Trade – not setting a price, but locking in at market price in order to protect smaller grain sellers (pre-RoR decision but similar ideas)
· Integrated, comprehensive ventures: 

· BMI – comprehensive system designed to prevent unauthorized uses of copyrighted material
· More of an ancillary restraint

· New product is created by this catalog of all products >> value added – market wouldn’t exist without this organization

· Contrast w/ Maricopa (not integrated, competing w/ market, not creating a new one)
· Unusual markets where horizontal restraints are inherently necessary – like college sports (NCAA) (athletes must be unpaid, attend class, etc.) 
· Unique nature of product saves it from per se category - wouldn’t exist without some restrictions which would otherwise be AC
· Holding:  AT VIOLATION
· Output limiting as to how many games on TV, price raising to advertisers
· Can’t fix price of one good (TV) to prop up another (tix)

· Don’t need this restriction for product to exist
· Court rejects comparison to BMI – this isn’t a JV
· >> but this is more of a quick look
· Joint ventures (Dagher) – Even though it is literally price-fixing for a single product, court employs RoR (or maybe more like quick look)
· Distinct from Polygram (3 Tenors) – they’re not also competing in other ways in the region

· They could’ve just made it into one brand, but they didn’t
· Tone of decision is important – nearly no per se rule anymore unless it’s really facially price-fixing ( “this Court presumptively applies RoR analysis”
· No more categories:  per se-quick look–rule of reason all on a continuum.

State Action, Political Action (Exemption from § 1)
States may take many AC actions, usually in political acts in response to lobbying – they just can’t unduly burden interstate commerce (dormant commerce).  
State Action
· The Sherman Act covers every “person” – and States are not people – they are sovereign (Parker)

· Parker Test (articulated in MidCal):  State action defense exists where:
· (1) The restraint is “clearly articulated and affirmatively expressed as state policy”
· (2) The policy is “actively supervised by the State itself”
· State cannot grant immunity by authorizing persons to violate SA (Parker)
· Less deference for local gov’s – must be directed by the state
· Open Question: how much supervision? 
· Generally, state must be the one setting quotas, price-fixing, etc.
Political Action
· Robust right to lobby the gov ( basic result is state action, influenced by lobbying

· Noerr-Pennington Doctrine
· Rule:  Competitors may petition gov. (executive, legislature) to take action that harms competitors
· Purpose/intent doesn’t matter (can be to crush competition)
· Noerr (1961): lobbying PA gov to veto bill giving truckers right to carry more

· Doesn’t matter that sole purpose was to destroy competition
· Pennington (1965): Ct extends Noerr to executive
· Sham exception (Noerr): petitioning court/reg agency merely to waste time and impose costs on competitor through litigation is not protected
· NOT GRANTED NOERR IMMUNITY:

· Standard-setting by trade associations that might be adopted by gov. (Indian Head)
· If they had lobbied the gov. for the regulation and gotten it - OK
· Private association setting standards (no gov.) NOT OK

· Expressive boycotts by non-employees (Trial Lawyers)
· Ct says NO to proposed Noerr immunity for trial lawyers

· Trial lawyers weren’t lobbying – they were causing harm to market in order to get gov. to raise prices.  
· Note:  Lawyers = commercial agents (not employees)
Proving a Cartel – How to Prove “Agreement” Under § 1
Very difficult to get sufficient evidence for criminal charges – DOJ uses leniency rules (first to confess gets out of jail time & treble damages).  Also, hard to meet criminal standard (beyond reasonable doubt) – thus, cases today are almost all civil 

· Questions: 

· What level of agreement is necessary? 

· Must be a meeting of the minds

· Market structure conducive to cartel is not sufficient

· But don’t need express agreement. Very fact-specific.  Distinguish b/w: 
· conscious parallelism (not illegal - Twombly) 
· tacit agreement (illegal)
· Posner’s view in HFCS - i.e. willingness to infer agreement, is probably not accepted anymore after Twombly
· For criminal cases, basically need an express agreement
· What evidence is sufficient to infer agreement?
· Evidence must “tend to exclude the possibility“ that the alleged conspirators acted independently (Matsushita)

· High burden on P – requires clear evidence of conspiracy when economic theory is improbable
· How do you acquire critical evidence? 

· Practically – unless you have a whistleblower, hard to prove a cartel
· Interstate Circuit (1939) (rimless wheel)
· O’Donnell owns all 1st-run theaters and sent letter to 8 movie distributors demanding that agree to certain min prices for 2d-run movies or else lose his business entirely.  Over time, all 8 distributors agree (letter had all 8 distributors listed)
· Holding:  Ct infers existence of a “rim” (agreement) from circumstantial evidence – action would not be profitable unless ALL suppliers agreed
· Is this strong enough today? If O’Donnell writes the letter, might be conscious parallelism – but it wouldn’t make sense to do it alone, so questionable

· Keep Twombly in mind for conscious parallelism vs agreement
· Note:  Matsushita provides more concrete proof necessary for agreement

· Matsushita (1986)

· Allegation that Japanese TVs were purposely undercutting US manufacturers 
· 5 Japanese manufacturers had agreement not to sell to more than 5 buyers in US

· Firms charging high price in Japan, low price in US
· Ct finds no proof of below-cost pricing (see Predatory Pricing below)
· >> Standard of proof for a §1 agreement: evidence must “tend to exclude the possibility” that the alleged conspirators  acted independently
· P fails if inference of ind. action is as strong as inference of conspiracy

· Modern application of rule:  high burden on P, b/c low pricing = good for consumers

· Cannot be equally good inference for independent or lawful action

· Requires clear evidence of conspiracy when economic theory is improbable
· Twombly (2007)

· P alleges that incumbent telecommunications firms agreed not to compete with others, evidenced by each staying in same area ( Ct said no plausible AT claim in that situation

· Can’t just plead parallel conduct – need more.  P must plead facts from which factfinder could plausibly  infer an agreement
· "Because plaintiffs have not nudged their claims across the line from conceivable to  plausible, that complaint must be dismissed" (p. 26)
· If you inherit a monopoly (the case here) and you don’t start competing, that’s not enough suspicion
· There was an economic rationale for actors to stay in their own territories

· Judges disagree over what is sufficient evidence to prove an agreement

· Unclear standard – how much is enough?

· Court concerned about letting in too many cases
World Cartel Rules
· OECD
· Recommending that member countries halt & deter hard-core cartels unless

· Reasonably related to realization of efficiencies

· Directly or indirectly excluded from nation’s laws or authorized by gov.
· Recommending cooperation among nations

· Has to be weak – want to respect members’ sovereignty
· Doha (failed WTO round)
· Technical assistance for developing nations’ AT laws

· Want world regime – but hard to extend antitrust; developed nations attached to subsidies
· Alcoa
· Effects doctrine for action aimed at US

· If direct, substantial & reasonably foreseeable effect on US commerce, then US Jx granted
· Empagran (D.C. Cir. 2003)

· Vitamin price-fixing scheme causes harm in US.  Can foreigners who bought overseas be included in class action in the US?
· 1982 Foreign Trade Antitrust Improvements Act – AT law doesn’t cover foreign trade unless direct, substantial & reasonably foreseeable effect on foreign trade & such effect gives rise to a claim

· Ct finds standing for foreign Ps – But Ps’ claim arises from foreign effects. Caused harm in the US, and Ps were harmed from scheme, but they weren’t harmed by action in the US. Kind of a sneaky reading of the statute. 

· Empagran (SCOTUS)

· Reverses – FTAIA only covers harm arising from domestic antitrust effects
· Policy concern – limiting foreigners’ ability to sue in the US ( don’t want to undermine home countries’ laws; US treble damages is unusual in world
· Rule:  Harm must be caused by effect of conspiracy in the US
Cases
· Chicago Board of Trade (1918)
·  “Call rule” - all grain arriving after closing of grain exchange must sell at closing price

· Court employed RoR - The “call rule” was not illegal per se; it was not price-fixing - the competitors did not set the price; the market set the price

· Appalachian Coals (1933)
· Doesn’t reflect the law today (See Socony)
· Producers organized App Coals to function as exclusive sales agent
· Court employs RoR:  Court said would be subject to competition (though it had ~80% of region) ( no injunction warranted; App Coals action OK

· Socony-Vacuum (1940)
· Oil suppliers bought up competitors’ supply from smaller producers in order to “save the industry”
· Issue:  Is there a crisis cartel defense?  Ct says “no,” (that is the law today) ( slippery slope concern
· Per se rule against price fixing:  any tampering w/ price = illegal per se
· Question whether gov’s knowledge of or assistance in this cooperative effort made this suit unfair – Ct says doesn’t matter
· National Society of Professional Engineers (NSPE) (1978)
· Ethical rule to prevent competitive bidding on jobs – framed as serving public interest because by not undercutting price engineers wouldn’t have incentive to cut corners on engineering quality

· Engineers argued (1) not price-fixing and (2) reasonable

· Court employs “quick look” analysis

· Holding: Rules akin to price-fixing, Ct rejects argument that competition has bad results (compare w/ old cases – “ruinous competition defense” = NO GOOD)

· Need pro-competitive defense, not public policy rationale
· Ethics, profession, competition was harmful EVEN under RoR, so NSPE losses


· Broadcast Music, Inc. (BMI) (1979)
· BMI only issued blanket licenses for use of musical compositions.  CBS wanted per-use license.  Ct said price-fixing was ancillary (primary purpose was to get music to market), so blanket licenses must be evaluated under RoR
· When to apply per-se rule?  Supp. p.109: when the practice always tends to restrict competition and decrease output
· Consider: ASCAP had consent decree w/ blanket licenses which they appeared to be following; Congress endorsed blanket licenses

· Possible pro-competitive justifications: help license holders get to market – too complex a market for composers to manage alone


· Catalano (1980)

· Beer wholesalers – Fixed credit terms to retailers and all agreed to stop extending credit at once
· Court: credit terms are inseparable part of price – setting credit terms is per-se price fixing
· Making price more transparent/reducing barriers to entry can’t possibly be a justification ( cartels always do both by setting prices & raising them, making market more attractive


· Maricopa (1982)

· 70% of docs enter agreement to set max price of insurance reimbursement.  Ct says agreement is illegal: per-se price-fixing
· Docs’ max price fix related to insurance plan

· Why? Maybe to compete w/ HMOs

· What probable effect? 
· Was this for or against consumer/patient interests? 
· App. Ct in Polygram implies that this may be overturned…

· NCAA (1984)
· NCAA restricted how many of each school’s games could be on TV.  Ct says this is illegal
· Ct takes “quick look” (Public interest / fact that it is education takes it out of per-se category)
· Defense: need to protect live ticket sales ( (1) probably not true, (2) basically saying they can’t compete  (not a great justification) 

· Superior Court Trial Lawyers Association (1990) (SCTLs) 

· DC trial lawyers who took indigent criminal Ds agreed not to take more cases until city raised fees

· Note: Mayor of DC basically told them to make a commotion b/c he couldn’t do anything alone
· Ct held that this was price-fixing – per se illegal


· California Dental (1999)

· Professional rules of ethics prohibited members from advertising discounts, prices, claims re superiority, etc.  FTC argued this was misleading to consumers.  Court held rule was OK (more lenient in professional association cases)
· But does it lead to less price competition? Seems plausible

· Info imbalance in dental services – want to protect consumers
· Breyer dissent: 

· More in line w/ what court does in non-professional

· Per se rule for price restraints

· RoR for nonprice

· Seems to think professional context is a pretext – they are just trying to get higher prices, which is a reasonable effect to infer when they can’t advertise price discounting


· 3 Tenors (Polygram) (D.C. Cir. 2005)
· joint venture to distribute 3 Tenors concert

· agreed moratorium on discounting & advertising past concerts

· conduct is “inherently suspect” ( quick look ( this is just price fixing, illegal
· Rules vs. standards – cites Maricopa as case which might’ve survived RoR but was efficiently decided under per se rule


· Dagher (2006)

· Joint venture b/w Texaco & Shell – agreed to set prices the same for both brands so they wouldn’t compete against one another

· Tone-setting case for modern Ct – framed as whether joint venture can fix price (of course they can)
State Action Cases

· Parker (1943)
· Depression-era output limiting & price raising scheme for CA raisins.  Creates 2-part test
· Noerr (1961)
· RRs successfully lobbied PA gov to veto bill which would give truckers more use of hwy
· No question that the purpose was to destroy competition – still OK
· Pennington (1965)
· Petitioning the executive branch is also protected (following Noerr)
· Indian Head (1988)

· Standard-setting org – standards often adopted by gov’s

· Steel conduit interests brought in hundreds of new members to meeting to vote down proposal to approve new kind (plastic)
· Ct says that lobbying standard-setting org is not protected by Parker immunity
· Professional Real Estate Investors (1993)

· Copyright infringement litigation

· If possibly meritorious, intent to harass can’t make it sham litigation in violation of AT laws

III. Sherman § 2: MONOPOLY AND DOMINANCE
178-278, App. G: 788-93, Supp. 26-50

SA § 2 bans “monopolization”:  acts of monopolization (or attempts to monopolize)
Def Monopoly: Ability to raise prices significantly over costs for a sustained period of time
Rule of thumb:  Monopoly = 2/3+ market (depends on Ct – some say 50% is enough, but true test is whether firm has market power, able  to increase prices for sustained period of time) 
· History of Sherman Act indicates that merely possessing a monopoly is sufficient to constitute a violation – at the time, legislators were concerned w/ “kings of industry”

· But possession of monopoly itself is not an offense anymore
· Alcoa – don’t want to punish “superior skill, foresight and industry” or those with monopoly thrust upon them
· But AT&T: they were able to find conduct offenses, but real problem was structure of the market. So maybe structural offenses aren’t completely foreclosed? 
· Progression of law – very expansive to narrow

· Alcoa – can’t bully competitors or get unfair(?) profit

· Now, focus is on protecting consumers

· Concerned about false positives
· Cases brought civilly.  Only criminal cases = hard-core cartels
Frameworks for Finding § 2 Violation
Microsoft (2001)

· AC  effect = effect & harm

· Monopolist may offer pro-competitive justifications

· P may demonstrate that competitive harm outweighs pro-competitive effects


Trinko (2004) – *most modern view*
· Mere possession of monopoly power and the charging of monopoly prices is not unlawful – it’s an important part of free market system (fosters industry and innovation)

· Possession of monopoly power won’t be found unlawful unless it is accompanied by an element of AC conduct (examples below)
Basic Framework (Trinko)
· Define the market (STEP 1)
· Everything that is substitutable or a potential check against exploitative prices/conduct
· Prove monopoly position and power in the market (STEP 2)
· Def:  Power to raise prices significantly over costs for a significant time
· Ex:  1% price ^, >1% decrease in demand, demand = elastic, no monopoly power

· Consider barriers to entry, geographic diversion, etc.

· P has burden to prove actual monopoly power
· Look at AC Effects:  ^ prices, less output, lowering quality?

· Prove AC acts / Conduct Offenses (STEP 3) (Trinko) 
· Crucial question:  Was monopoly willfully acquired/maintained through AC acts?
· Intent?  Only necessary in criminal cases + attempts cases*
· Examples:  acts raising rivals’ costs, actions that clearly don’t benefit consumers, etc.
· Tying, Exclusive Ks

· Refusing to deal in essential facilities cases

· Predatory Pricing (including Fidelity Rebates?)
· Product change = innovation or exclusion? (Microsoft)
· Consider D’s precompetitive justifications (STEP 4)
· Do they outweigh AC harms?

Introduction:  Power, Structure, Markets

· Alcoa (2d Cir. 1945) – old rule, idea that structure influences conduct
· Alcoa has 90% of ingot market; question of if it has monopolized the market
· Holding:  Yes, this is a monopoly
· Rule:  If you have a large enough market share, you’re likely in violation of § 2
· Exception (Hand):  if monopoly is “thrust upon” you
· Problems w/ rule:
· Creates wrong incentives – firms less likely to compete hard
· Incorrect interpretation of § 2 – says “no monopolization” not “no monopolies”
· Cts back away from Alcoa now
· Cellophane (US 1956) – market def
· Issue:  whether cellophane is proper market or whether should be “flexible wrappings”
· If cellophane market, definitely monopoly (75% of that market)
· Analysis:
· Interchangeability of use – are there viable alternatives to cellophane?  If so, include them in market – they keep prices down
· Cross-elasticity of demand – when price ^, do buyers shift to other products?
· Holding:  there are alternatives, so market is “flexible wrappings”; NO monopoly
· Cellophane fallacy (dissent): maybe prices were already at monopoly level, it was just below point at which buyers would switch to substitutes – so the fact that ^ price would cause buyers to switch doesn’t prove anything

· Question is, is this a monopoly price or no? Would have to look at cost, profit margins in the industries
Market Definition (STEP 1)
· 2 different markets to consider: 
· geographic
· product 
· Modern View:
· The Cellophane test
· Reasonably interchangeable products (substitutability at current prices) should be included in the first-cut market hypothesis (defining outer limits of market)
· Cross-elasticity of demand; reveals dynamics of market if change in D’s price
· Then ask if D’s price is already a monopoly price 
· Evidence of supra-competitive profits from distinctive product
· Evidence of elevated rate of return compared to similar companies
· Evidence that D’s prices rose after competitor left market
· NOTE:  Pace of technological change may be considered (See Microsoft)
· Kodak  v. ITS (1992)
· Kodak had allowed ISOs to service its machines.  Then it changed its mind and refused to sell parts to ISOs, requiring that it do all maintenance itself.  Ct found § 2 violation
· Question:  Can single brand be a market?  
· Yes - Relevant market is defined by choices available to consumers; single-brand market possible – evidence showed D could exploit buyers in aftermarket
· Primarily concerned about unsophisticated buyers – don’t realize locked in

· Single-brand markets uncommon in AT
· Scalia (dissent): concern about litigation explosion, “sledgehammer of §2,” intuitive that this isn’t what framers were worried about; implications for all durable goods
· Microsoft (D.C. Cir. 2001) – market definition portion of Microsoft case
· Defined product market as Intel-based operating systems

· Excluded Mac OS, middleware, and non-PC devices – not much price elasticity b/w these products
· Did MS have market power? (structural analysis) YES

· High and stable market share (90%+) = evidence of monopoly power 

· Court concedes market share can be misleading – looks at barriers to entry

· Alternative market power analysis offered by MS – should be proved by direct evidence

· Rejected - structural analysis capable of fulfilling purpose in new economy

· >> question whether this would still be true. Apple is a far more vigorous competitor now, and non-PC devices are a huge market force
Proving Monopoly Position and Power (STEP 2)
· Market power = Ability to raise price significantly above costs for a significant amt. of time

· To Consider: 
· Market Share
· Any Upward Price Pressures (UPP)
· Barriers to Entry
· Resulting Effects of Conduct:  ^price, lower output, lower quality?
Proving Conduct Offenses (Anticompetitive Acts) (STEP 3)
(includes attempts)
· AC Conduct Offenses (ie seeking to increase market power by…):

· Failure to Deal (Essential Facilities Doctrine)
· Exception to general rule of no duty to deal + right to exclude if you have a patent

· Tech. exception?
· Predatory Pricing (including loyalty rebates), Predatory Buying
· NOTE:  May be covered by Robinson Patman Act
· Product Change = innovation or exclusion? (Microsoft)
· Tying, Exclusive Ks (SEE VERTICAL RESTRAINTS SECTION BELOW)

· NOTE: is the need for or desirability of AT reduced b/c of increasing gov. regulations of certain industries, like telecommunications? 
· See Trinko, Linkline – how much did/should those cases turn on the presence of an intense regulatory scheme w/ its own sanctions? 
· Even where there is clearly no preemption (as w/ Telecommunications Act in Trinko), is more litigation desirable? 
· Concurrers in Linkline (liberals): “When a regulatory structure exists to deter and remedy anticompetitive harm, the costs of antitrust enforcement are likely to be greater than its benefits”
Overview of Conduct Offenses
· Failure to Deal
· In General

· Lorain Journal (US 1951) – classic example of § 2 violation

· Small town in OH, one major newspaper (LJ).  All merchants have to advertise in LJ.  Radio station opens nearby, LJ says it won’t advertise anyone who goes to radio station

· Holding:  purpose and effect of exclusion was to attempt to monopolize

· Right of refusal DNA b/c no benefit to consumers 

· 2 possible tests for exclusionary practice (§ 2 violation):  

· Sacrifice test – is D sacrificing something (profit, goodwill) to gain monopoly power?

· No economic sense test – wouldn’t make economic sense for firm to act this way unless they hoped to gain monopoly power

· Hovenkamp Standard

· Unlawful exclusionary practices are those that are:  
· (1) reasonably capable of creating, enlarging or prolonging monopoly power by impairing the opportunities of rivals; AND
· (2) that either (2a) do not benefit consumers at all, or (2b) are unnecessary for the particular consumer benefits claimed for them, or (2c) produce harms disproportionate to any resulting benefit.

· Essential facilities doctrine (ie rare instance when you must deal) (REFUSAL TO DEAL CASES)
·  NOTE:  STRONG PRESUMPTION OF NO DUTY TO DEAL (TRINKO)
· To the extent that this doctrine exists today, it is extremely narrow: 

· D possesses facility like a local phone loop, in an unregulated industry

· Trinko explicitly excluded regulated industries, Linkline affirmed

· Competitors provide nat’l service for which access to the loop is necessary

· ( D has AT duty to give access (at reasonable price) to competitors 

· Origin of Doctrine:
· Terminal RR (1912): T owns bridge in St. L, only feasible place to cross w/in hundreds of miles. Can’t refuse to deal w/ other RR companies

· Must charge reasonable, nondiscriminatory price, i.e. price it charges itself
· 2 part test: 

· Has to be essential for competitors to compete
· D could provide facility w/o interfering w/ own business

· Aspen Skiing (US 1985) (SCOTUS DOESN’T LIKE)
· Tacit invocation of essential facilities doctrine (no one says the words)
· Rule:  Don’t harm competitors unnecessarily
· Motivated by fact that Aspen worked w/ Highlands, then refused, even refusing cash – irrational behavior which could only be motivated by desire to harm competitor
· Key parts: dealt in the past, leaving $ on the table (unusual case) 

· D failed to challenge market definition (should have)
· >> if you refuse to deal w/o efficiency justification, that is illegal
· Narrow reading: sacrificing profits to get/keep monopoly

· Consider impact on consumers – competition unnecessarily restricted?
· Olympia (7th Cir. 1986 - Posner)
· Facts:  Western Union allowed O to lease machines then changed its mind

· Holding:  No duty to help competitors enter the market, or to keep helping them once you start
· Posner’s characterization of normal refusal to deal cases: “a monopoly supplier’s discriminating against a customer b/c the customer has decided to compete with it” (not the case here)
· By withdrawing services, they’re trying to ^ output of own supplies

· Irrelevant that conduct was motivated by animus (“these turkeys ought to be flushed”) – has to be an AT violation (this was not)
· Contrast w/ Aspen – here, competitors have options (no essential facilities)
· Trinko (US 2004)
· FCC passed act requiring local phone service providers to provide fair access to competitors.  Bell Atlantic gave shoddy service to competitors
· No AT duty to deal.  Duty to deal = unusual.
· Compelled sharing is in tension w/ AT

· Charging monopoly prices alone isn’t bad – must have AC conduct
· Concern w/ turning courts into “central planners”

· More concern w/ false positives than false negatives
· Contrast w/ Aspen – no incentive to collaborate w/ competitors, they didn’t start doing it then back out, no forgoing of profits here
· Ct says Aspen = extreme ex. of duty to deal from essential facilities

· Ct Never recognized essential facilities; if it exists, it’s narrow – has to be no access; here there was access (albeit shoddy)
· No requirement for “sufficient” access; just ANY access
· Where gov reg structure to deter competitive harm, benefit of AT enforcement = slim; however, AT action may stand if no conflict w/ statute

· Predatory Pricing, Buying, Loyalty Rebates and Price Squeeze
· Robinson-Patman Act – prohibits price discrimination w/ AC effect
· Requires “reasonable possibility of injury to competition” (whereas § 2 requires “dangerous probability of monopolization”)
· Note:  Intent doesn’t matter
· Test (Brooke Group): 

· Price Below Cost AND
· Linkline refers to above-cost price as “safe harbor”
· Reasonable probability that D will recoup its investment
· No harm to consumer w/o – only to competitor
· EF view (minority): don’t need full recoup to benefit from killing comp
· Consider: want to be cautious in punishing supposed price competition, b/c if you’re wrong, you’re just deterring low prices
· Brooke Group & Linkline cite this concern: low prices are usually attributable to lower cost (i.e. better competition).  Concerned about chilling price competition
· Various measures of what constitutes “predatory” (Unclear which to follow) – when P < :

· [Average] Total cost 

· marginal cost

· average variable cost (SCOTUS would probably use this one)
· average avoidable cost is most likely the test – i.e. costs avoided by not engaging in predatory conduct (ex:  drop price, demand ^, have to build new factory to supply)
· Utah Pie v. Continental (US 1967) – Predatory Pricing OLD
· Frozen pie industry charging selectively low prices in UP’s areas
· Continental had predatory intent (sales unprofitable)
· Harm to consumers inferred – deteriorating price structure in market
· Old case – probably not good law. Now need to show price < cost
· Brooke Group (US 1993) –Predatory Pricing NEW
· Cigarette manufacturers being undercut by no-frills cigarette companies.  Court finds NO AT violation.  New standard:

· For recovery under RPA and § 2, must show (1) price below cost (which costs?) AND (2) reasonable probability that D will recoup its investment
· Per se rule from Utah Pie = BAD (deters healthy competition)
· Would need to know: (a) extent and duration of predation, (b) relative financial strength of predator and victim, (c) respective incentives and will, and (d) whether victim is likely to succumb due to pricing.
· Ct says recoupment unlikely here – so no predatory pricing
· Lesson:  Don’t want to discourage low pricing, unless clearly predatory
· 3M/LePages (3d Cir. 2003) – Loyalty Rebates (controversial)
· Rare win – 3M concerned w/ LePages’ cheap products, so 3M provided loyalty rebate at end of year for big retailers who bought large quantities
· Holding:  Ct finds loyalty rebates are an AT violation by 3M
· Very controversial case – normally we want to encourage low prices and rebates
· Weyerhaeuser (US 2007) – Predatory  Buying
· Predatory buying – P accused D of buying up all of the logs on the market at an artificially high price in order to deprive P of sufficient supply
· SCOTUS says Brooke Group rule applies to predatory buying, but P failed to show it resulted in below-cost output by D
· Ct worried about false positives – company should have freedom to buy inputs
· No power in main market; only in buying market – SCOTUS might’ve fudged the facts a bit. Not convinced that will result in consumer harm
· LinkLine – Price Squeeze (not a violation in US)
· Bell Atlantic was squeezing internet competitors (LinkLine) by charging them high wholesale price for internet while undercutting with low retail price to consumers
· Court says can’t combine duty to deal (which generally doesn’t exist) with price predation (which wasn’t proven) to get to “price squeeze”
· Ps wanted to argue them together, but court split into 2 questions

· Wholesale price

· No duty to provide “fair” or “adequate” margin ( again raises specter of courts as central planners of economy

· Same as Trinko - no duty to deal
· Retail price

· Matsushita presumption:  low prices = good
· Have to prove predatory – failed to show below cost + recoup
· >>> no price squeeze? Or no price squeeze where no duty to deal? 
· NOTE:  Intellectual Property Exception for Technology, Info. and Networks?
· Guiding principles – what is an AC product change vs. an innovation
· Usually not violation unless it’s a strategic means of raising rival’s cost by degrading product
· Network effects – value of product increases the more ppl have it 
· Magnifies lead of early comers (e.g. Microsoft)
· Courts concerned with stifling progress – crucial in tech markets; “stay on toes”
· IP vs. AT rights?  In EU, AT rules trump – US holds both equally; should coexist
· Duty to License?  Competing visions:
· ITS v. Kodak (9th Cir. 1997, on remand after trial, AFTER SCOTUS above)
· Same as above; on appeal raise argument that they are protecting certain IP-protected elements by not supplying parts to ISOs
· IP is “presumptively valid” but court thought IP assertion was just pretext (not raised initially)
· Protected parts were small element of whole 
· Court focuses on intent – here, intent was monopoly, not protection of IP
· Outlier case!  Normally IP rights are stronger + we have Trinko now
· CSU/Xerox (2000)
· Always right to assert exclusivity unless a sham, illegal tying, or fraud
· Court rejects pretext argument from Kodak - intent doesn’t matter 
· Trinko says no duty to deal
· Rambus (D.C. Cir. 2008)

· Member of tech standard setting organization (JEDEC)
· Required that members disclosed IP rights necessary to standards, observe RAND – Rambus didn’t disclose, got IP protected techs into standards and then charged high royalties to all others
· DC App Ct –no AT duty to disclose info. to competitors
· This is “beyond the reach” of AT law
Microsoft (D.C. Cir. 2001)
· MS bundled its browser with its operating system to stifle competition 

· Method of proof of monopoly under Microsoft: 

· Show AC effect (intent irrelevant)
· D can rebut w/ pro-competitive justification

· P can rebut that or show that AC effects outweigh precompetitive benefits
· Foreshadowing Trinko:  You could raise Trinko/LinkLine “no duty to deal” defense now

· Also IP arguments – stronger in light of recent cases? Ct doesn’t seem to respect IP
· 1.  Licensing agreements 

· MS signed agreements with IEPs (AOL, etc.) and OEMs to carry only IE, not Netscape
· Justifications: IP, want to protect appearance of Windows, etc. – Ct rejects 

· Diff desktop – Ct did accept IP rationale for this
· >> most efficient routes to the market, though not the only way to the market for browsers
· Thus, no essential facilities doctrine imposing a duty to deal

· NOTE:  Much lower barriers to entry in this market now (e.g. Firefox)
· 2.  Integration
· MS added IE to the OS, making it hard to remove

· Ct said MS integrated only to mess w/ Netscape - didn’t recognize pro-competitive reasons
· BUT P didn’t rebut the necessity of setting a default, so no violation for that piece 

· 3.  Apple

· MS threatened to stop making Office for Apple unless they stopped using Netscape
· >> good case after Trinko? Or is it more like Aspen? 
· 4.  Java

· MS made “improvements” to Java that made it not work cross-platform

· No violation – genuine controversy as to whether it was an improvement( err on the side of not risking deterring pro-competitive conduct

· But also deceptive practices in dealings w/ Java ( that IS a violation


· >>> is this a cumulative effect issue? Not really the law but from advising client perspective, might be good point. The combination of conduct affected MS’s credibility, if nothing else
· Remedies

· Court said break up, but reversed – decided on a remedy but it is judicially unmanageable

· Breakup ( lost efficiencies 
· Deterrent effect? 
· Compare Microsoft to Intel case - Like MS, Intel took actions to suppress competitor, AMD

· Would go to competitors and offer discounts if they agreed not to carry AMD

· Similar to 3M/LePages – courts don’t want to disrupt low pricing

· Case brought by FTC under § 5 of the Sherman Act
· Intel defense:  prices going way down – not monopolistic behavior
Consider D’s Pro-competitive Justifications (STEP 4)
Cases
Introduction: power, structure, markets

· Alcoa (2d Cir. 1945)
· Judging whether they made a “fair” profit is not the law today
· Monopolized because they kept increasing capacity? Don’t want overly strong rule which created disincentive for improving & putting out better products

· Alcoa II (after WWII): didn’t want to break up because drastic remedy, also, WWII plants were sold by gov to other companies so there was more competition
· United States v. E.I. du Pont de Nemours & Co. (1956) (cellophane)
Market definition

· Kodak v. ITS (1992)

· AT laws usually viewed as protecting consumers, not ISOs – interbrand competition probably protects them sufficiently

· Microsoft (D.C. Cir. 2001)
· Presumption of monopoly? High market share + barriers to entry, maybe

· High barriers posed by APIs (applications)
The Conduct offense

· Exclusionary Practices

· Essential facilities 
· Aspen Skiing (1985)
· Aspen & Highlands used to offer joint pass, Aspen stopped – said it was b/c Highlands’ inferior quality undermined product
· Highlands tried to give its customers vouchers for the amt of Aspen pass, but Aspen refused that too
· Exclusion on some other basis than efficiency – the cooperation had come about in competitive market; no real reason to stop it
· Olympia (7th Cir., Posner)

· Western Union – once you start working with someone, you don’t have to keep doing it
· WU had decided not to do the hardware end, and made market for firms to lease Telex (WU technology) equip
· Then stopped b/c couldn’t get rid of own machines
· Not an essential facility!

· D caught red-handed w/ letter showing desire to harm competitor?  Posner: everyone wants to harm their competition; just can’t do it by AC means
· Trinko (2004)
· Local telephone market broken up by Congress – FCC regulated and required that former monopolists provide access to local loop
· Bell Atlantic delayed access to phone lines, degraded service for competitors
· AT&T and other new competitors settled; this case is from law office whose service suffered – probably a standing issue, but not addressed
· Predatory pricing, rebates, price squeeze
· TransAmerica/IBM 
· Brooke Group (US 1993)
· Small firm in oligopoly, threatened when Liggett started making generic cigarettes, so Brown & Williamson dropped price for biggest distributors for 18 months
· Contrast w/ European law – doesn’t require recoupment scenario
· 3M/LePages 
· Weyerhaeuser (2007)
· D overpaid for alder sawlogs, bought more than it needed, ^^ price
· Lots of reasons might buy up extra supply – concern about false positives again
· LinkLine (Sup. Ct. 2009)
· Technology, information and networks; Duty to license?
· Kodak/ITS (9th Cir. 1997)

In light of Trinko? 
· Argued IP rights
· Though there was no IP instruction the jury heard about IP rights as business justification ( court inferred they wouldn’t buy it anyway
· CSU/Xerox (Fed. Cir. 2000)
· Criticizes Kodak; presumptive rights attached to IP
· Rambus
· Rambus patented tech into standard and then charged very high royalties – Ct said making money isn’t an antitrust wrong in itself
· Microsoft
· US; EU Court of First Instance (2007)
IV. MERGERS
279-335, Supp. 75-76
· Structural offense – different from monopoly
· Types of mergers: 

· Horizontal = b/w competitors (this is the focus of the course)
· Mergers b/w potential competitors also deemed horizontal

· Vertical = in chain of commerce (buyer & seller)

· Conglomerate = neither horizontal nor vertical

· Often look like creating leverage, reciprocity & tying incentives

· GE & Honeywell is example of this
· Merger rules are prophylactic – lower standard of proof to stop a merger in the first place (just need strong possibility of AC effects)
· Statutes: 

· Clayton Act § 7: prohibited stock acquisitions whose effect may be substantially to lessen competition between acquired & acquiring companies

· 1950 Celler Kefauver Amendment to Clayton: blocks mergers where effect may be to substantially lessen competition in any line of commerce

· Hart-Scott-Rodino Act of 1976: est’d regime of premerger notification, reporting, waiting periods, and clearance
· Note:  Can also bring Sherman § 1 and 2 claims also (but normally just Clayton § 7)
· NOTE:  DOJ & FTC have overlapping Jx for merger cases—usually heads meet & decide
Stopping a Merger – Theories of Anticompetitive Effects + Defenses
· Statutes originally passed believing that size itself = ill to be prevented (think Standard Oil) 
· Modern law now says that size alone is not bad – only size + potential for AC effects 

· Phil. Nat’l Bank (PNB) Presumption: 

· If a merger will increase market concentration in a significant way (>30%), burden shifts to D to prove that AC effects are unlikely (ie unlikely to increase market power)
· Good inference?  Depends on barrier to entry, nature of market, etc.
· HHI incorporates PNB presumption (See Merger Guidelines below)
· NOTE:  PNB language used in Heinz (2000)
· DOJ Horizontal Merger Guidelines (Aug. 2010) + Steps of Merger Analysis
· Mergers should not “create, enhance or entrench market power”

· Guidelines only (ie recommendation) – not power of law
· Step 1: Define the Market (courts usually find only 1)
· Product market
· Start w/ each product produced/sold by firm.  Ask what would happen if a hypothetical monopolist imposed an SSNIP = Small but Substantial & Nontransitory Increase in Price (5-10%) in that market
· If SSNIP unprofitable, add next-best substitute to market def.
· Once SSNIP becomes profitable, that is the relevant market

· Geographic market
· Start w/ geographic location of each firm and consider what would happen if a hypothetical monopolist of the relevant product imposed an SSNIP
· If SSNIP unprofitable, add next-best production location
· Once SSNIP becomes profitable, that is the relevant market
· Step 2:  Calculate Market Concentration
· Identify firms that participate in the relevant market 
· Includes vertically integrated firms, any firm that acts as price constraint

· Include uncommitted entrants that would enter if price increased.  Consider barriers to entry - can a firm easily join in the market?
· Calculate Market shares of each
· Can usually base on prior year’s market share (but not always)

· Calculate the HHI = Herfindahl-Hirschman Index

· Square market share of each firm, then add all together; compare pre & post-merger 
· HHI < 1500 = Unconcentrated (don’t worry)
· 1500 > HHI > 2500 = Moderately Concentrated 
· If ∆ HHI > 100, some scrutiny
· HHI > 2500 = Highly Concentrated
· If 100 < ∆ HHI < 200,  subject to intense scrutiny

· If ∆ HHI > 200, P has prima facie case (D must rebut w/ persuasive evidence that merger unlikely to enhance market power)
· Shortcut:  Multiply the % share of each merging firm and then multiply that total by 2 ( ∆ HHI  (Ex:  7% x 10% = 70 x 2 = 140)
· Step 3: Consider Potential AC Effects – Will this increase market power?
· Main indicia of market power:  increasing price, limiting output

· Also: incentives to innovate (merger might limit R&D) 

· Always want there to be Upward Price Pressure (UPP)
· Coordinated Effects (competing firms more likely to collaborate to raise prices/restrict output post-merger?)
· Theory:  Fewer firms ( market more amenable to cooperation & conspiracy, or tacit cooperation (not per se illegal but harms market)
· How to prove under Guidelines?  Look at:

· info-sharing b/w competitors, 

· homogeneity, 

· market practices, 

· characteristics of buyers & sellers, 

· historical coordinated activity, 

· barriers to entry

· Ex. of coordinated effects theory used to try to prevent a merger:
· Hospital Corp (NOT ALLOWED):  guidelines not used, but court barred merger anyway.  Evidence of collaboration in past, highly concentrated market, inelastic demand, high barriers to entry, etc
· Baker Hughes (ALLOWED): markets not amenable to cartelization – fewer, idiosyncratic transactions, not transparent among competitors.  Also, involves sophisticated buyers

· Staples (NOT ALLOWED) (controversial) – office supply superstores are their own market?  Probably Ct mistake
· Unilateral Effects (will grant firm power to increase prices w/out loss of sales?)
· Are they the next best alternative for each other? (think Coke and Pepsi) Constraint eliminated b/c recapture all “lost” sales from price increase
· Entry Analysis (new entrants to market prevent AC effects?)
· Would entry be timely, likely, and sufficient in event of a price increase?

· Timely - Would entry achieve market impact in timely manner?
· Entry w/in 2 years = general rule

· Likely - Would committed entry be profitable? 

· Sufficient - Would timely & likely entry be sufficient to return market prices to premerger levels (and prevent upward pricing)? 

· Step 4: Consider Merging Parties’ Pro-competitive Jusifications
· Efficiencies?
· Must be passed on to consumers in form of lower prices
· Ds have burden to demonstrate efficiencies

· Not an affirmative defense for an AC merger –can only be used to argue that merger is pro-competitive
· Almost never justify merger to monopoly or near-monopoly
· Must not be merger-specific efficiencies
· Efficiencies only attainable through merger (no other means)?
· Must be cognizable
· Cannot result from AC reductions in output/service; ie efficiencies cannot be from getting rid of competition
· Examples of efficiencies:  Scope, scale, innovation

· Failing firm defense?
· Guidelines:  Not a valid defense unless D proves:
· 1.  The allegedly failing firm will be insolvent in near future
· 2.  It cannot reorganize under Ch. 11 of Bankruptcy Act
· 3.  It has (unsuccessfully) sought alternative buyers
· Cases:
· Citizens Publishing established & narrowed: 

· Bankruptcy wouldn’t work

· Competitor-acquirer is the only way to stay alive

· No alternative buyers

· Note:  Operating at a loss is not enough
· Not explicit, but probably motivating XM/Sirius
· Competing w/ giant?

· Offered as justification in Heinz, doesn’t appear to be entirely persuasive 
· Public interest NOT A JUSTIFICATION
· Not recognized in the US as carrying any weight
· Economic development rationale rejected (PNB)
· Competition in another market also rejected in (PNB)
Cases
Introduction, evolution

· Brown Shoe (1962)

· First case after § 7 Amendment

· Mfr who owns some retail operations acquires mfr + retailer

· Foreclose some competition vertically by tying retailers to only selling their shoes

· Horizontally: Small mfg shares by both Brown Shoe & Kinney (target), but over 50% combined retailing between them in some cities

· Often cited for proposition that Clayton Act, etc. protects competition, not competitors (p. 288: “it is competition, not competitors, that the Act protects”) ( if deal will hurt some businesses but not make consumers worse off, deal is OK
· Sub-market def. still valid
· Philadelphia National Bank (1963)
· 2d biggest bank in Phila wanted to acquire 3d largest ( 36% of the market

· Defenses: Compete w/ NY banks; make better bank

· Ct: neither competition in another market nor noncompetitive benefits can justify AC effects here
· Cited for PNB presumption (increase in concentration >33% market = presumption of AC effect)
· Weak presumption – burden shift is not a big deal (Courts often buy D stories)
· Still used by Cts
· Regional market def. still used by Cts
· Citizen Publishing (1969)
· Court reads failing firm defense narrowly: 

· Firm must have been really on the brink of failure; no other alternative w/ less AC effect
· Failing firm must show that (1) resources so depleted and no real chance of rehabilitation and (2) no other prospective buyer

· D didn’t meet burden - Court disallows venture between only 2 papers in Tucson
· General Dynamics (1974)
· New majority on SCOTUS – deferential to business interests (not afraid of bigness)

· D had purchased 2 major Ill. coal producers ( 23.2% of market

· Ct: no PNB presumption in light of changed facts – coal has reduced role in economy since deal took place, very little on the market b/c most coal sold to utilities on requirements contracts

· Int’l competition was getting more intense

· Past market share not indicative of current share (past stats meaningless)
· Think:  Will the merger harm competition in the future?
DECISIONS MADE AFTER GUIDELINES:
· Hospital Corp. of America (7th Cir by Posner 1987) (MERGER NOT ALLOWED)
· Management K b/w Chattanooga hospitals
· Met HHI standard for prima facie case, but Posner didn’t use (says clearly highly concentrated)
· Coordination story: 

· Same size firms (and few of them), already collaborate (insurance, research), inelasticity of demand for hospitals (+ no good alternatives – limited to Chattanooga), incentives to cooperate when dealing w/ insurers & cost-cutting, high barriers to entry (Gov-erected)
· Against coordination story: 

· Heterogeneous services, competitor complained (not consumer: maybe just complaining about too much competition, not harm to consumers)
· Baker Hughes (Thomas, D.C. Cir. 1990) (MERGER ALLOWED)
· HHUDRs (oil drilling equipment)

· Huge HHI increase (2878 to 4303) – but market data unreliable (few products sold each year)
· Other firms poised to enter the market – in biz in other countries, easy to enter
· Staples (D.D.C. 1997) (MERGER NOT ALLOWED)
· Market = consumable office supplies sold in superstores

· Analyzed under Brown Shoe – cross-elasticity of demand, submarkets, etc.

· Mkt def seems too narrow - Ct warns that this is case-specific (controversial)
· Imp. Fact:  Where 2-3 superstores ( 10% lower prices than where only 1

· Ct concerned about unilateral effects - HHI and market share would be huge

· No real efficiencies claims
· Sirius/XM (Approved by DOJ, 2008) (VERY RECENT CASE – MERGER ALLOWED)
· Market for satellite radio: 2 ( 1 after merger

· But ct considers the market to be all listening options, not just satellite radio

· 2 forms of competition: 

· Automakers: Have long-term Ks w/ automakers – no competition for several years
· Mass-market retailers: 

· Lock-in effect – so only real market is for people w/o satellite radio

· But compete w/ radio, cellphone, ipod, internet radio, etc. 

· Huge efficiencies – DOJ was willing to find them themselves 

· DOJ backing off aggressive merger prevention
· HYPOTHETICAL: AT&T and T-Mobile Merger
A.     Define the market

1.      DOJ- wireless communication; contract monthly plan

2.      Who’s in the market?
a)      National:

  #1: Verizon (31%), #2: AT&T (25%), #3: Sprint (12%), #4: T-mobile (12%), #5: Trac Phone (5%)

  HHI: 1921

  Post merger HHI: 2655 (#1: AT&T- 37%; #2: 31%)

(a)    Highly concentrated market.

(b)   Delta is much greater than 200, and therefore a presumption of huge increase in market power – coordination story. 

(i)     How feisty are they in fighting with each other? Probably more competition in high tech industry.

(ii)   We want to know about profit margin.

b)    Local:  Shares may be different in local markets.

  ATT wants to analyze based on local, b/c more competitors.

B.     How did the firms in the market act? What is the coordination story?

1.      Coordinated effect? No. Firms are not likely to act like a cartel.

2.      Unilateral effect? No. If they don’t use ATT, probably consumers would use Verizon, and not captured by T-mobile.

3.      Lead to more mergers?

a)      If DOJ lets ATT and T-mobile merge, Verizon and Sprint may try to merge.

4.      Procompetitive effects?

a)      Expanding coverage in the wireless mobile market. You need big players to make big investments (cannot be recouped if too much competition).

b)      “Scarce Spectrums”- not enough spectrums to go around; barriers are high. Do we want to make big player that could use the spectrums more efficiently?

c)      If they aren’t allowed to merge and create efficiency, the services to customers may deteriorate. Cost savings, synergies created. They must be “Cognizable efficiencies”- merger-specific efficiencies that have been verified and do not arise from anticompetitive reduction in output or service.

d)      Innovation- some smaller firms may try to innovate, even maybe increase spectrums.

5.      Not AC?

a)      Barriers are low. A lot of rivalry. Fast-moving market.

b)      Are prices likely to go up after the merger? 

  If you have better service and there is a price rise, this is not called price rise in an AC sense. We are talking about artificial price rise.

C.     Note: Sprint’s view

1.      The merger will lead to a duopoly.

2.      Sometimes competitors complaining were viewed as merger being pro-competitive. If it was AC and prices go up, wouldn’t Sprint be happy?

3.      Arguments against merger

a)      Foreclosure argument. ATT will get all contracts. However, if they enter into exclusive contracts, agencies would go after these as AC.

b)      People would want to go to the merged bc there is more spectrum. FCC could require the big companies to share the spectrum.

D.     Conclusion:

1.      The merger may enhance market power.

2.      We are worried about price increase.

3.      Looks AC, but it looks like there is contribution to efficiency.

a)      The companies will argue that the merger is innovative. Give incentives to invest in ways to use spectrums in more efficient ways. They want to be competitive in the international market (ie, high-tech, fast-moving market).

V. COLLABORATION AMONG COMPETITORS (Sherman § 1)
368-416, 427-447; Supp. 13-26, 105-107
Introduction and Contemporary Cases
· Per se rule limited to hard-core cartels only
· Remember continuum of scrutiny:  per se illegal - quick look - Rule of Reason
· Some of these cases are quick look (Polygram, CalDent, BMI, NCAA, Dagher)
· But generally Rule of Reason (Am Needle, Rothery, Brown, IN Federation, etc.)
· Purpose
· Show D’s intent to commit AT violation
· Power

· Define market + demonstrate that D has market power
· Effect

· Demonstrate AC effect
· Defenses
· Consider pro-competitive effects
· Consider efficiencies
· What determines whether agreements b/w competitors are OK or not?
· The more tight-knit the integration (joint ventures, alliances), the more likely the combo. is achieving efficiency and is not a § 1 violation
· More likely efficiencies and good business purposes w/ tighter integration – more likely that agreements are just ancillary to a legitimate JV
· Recall BMI – integration (by K) necessary in order to produce product
· The less integration, loose-knit (trade associations, etc.) = more likely § 1 violation
· American Needle v. NFL (2010)
· Horizontal agreements among 32 NFL teams to form a company to merchandise trademarks on clothes.  Licensed to several companies but then decided to only go with one (Reebok) and dropped American Needle.  AN sued for conspiracy

· Theory of the case – NFL says teams are all one entity.  AN says they are 32 separate
· Holding:  Court says they are 32 separate entities (AT claim stands), noting "When 'restraints on competition are essential if the product is to be available at all,' per se rules of illegality are inapplicable, and instead the restraint must be judged according to the flexible Rule of Reason." (p.22)
· Similar to NCAA case – even though they are interdependent, teams have separate and distinct interests

· Concern about companies using “joint venture” rationale to hide AC conduct

· Agreements are allowed within a single company (See Dagher)
· Indiana Federation of Dentists (1986) (PARADIGM CASE)
· Dentists in 3 areas agreed not to supply X-rays to insurance companies

· Didn’t want insurers to be able to second-guess their decisions
· FTC argued § 1 violation - made it more costly for insurers to get info, maybe cut into dentists’ ability to compete for relationships w/ insurers 

· >> Court: not price-fixing, but illegal (naked boycott).   Basically quick look analysis (didn’t define market, didn’t show that price ^)
· Effect – loss of consumer sovereignty/choice

· Ct rejects “quality of care” defense – not a defense to say consumers (insurers) don’t know what’s good for them
· Only pro-competitive justifications can counter AC effects
· California Dental (1999) (OUTLIER CASE)
· Professional rules of ethics prohibited dentist members from advertising discounts, prices, etc.  FTC argued this was misleading to consumers.  Ct held rule was OK
· Ct employs Rule of Reason analysis - notes pro-competitive effects
· Theory:  SCOTUS giving deference to professionals regulating their profession
· Info imbalance in dental services – want to protect consumers
· In tension w/ IN Federation of Dentists (quick look, protecting consumers not def.)

· EF thinks Breyer’s dissent is SO correct – this is a per se violation
· 3 Tenors (Polygram)
· Involves joint venture – producers of 3rd CD agree not to discount CD 1 and 2
· Concerned about free-riders
· FTC doesn’t buy free-rider argument, but defers to Dagher, allowing JV’s to make decisions about its products
· FTC says it will use quick look, but basically does a Rule of Reason analysis
· NOTE:  SCOTUS doesn’t like “quick look” language
· Rothery (1986) – Bork analysis, interesting and useful (PARADIGM CASE)
· Atlas: interstate moving company – to be hired by Atlas, contractors had to agree not to compete with Atlas on their own.
· Court says agreement is OK

· Atlas had no market power – 5-6% of market – not going to be able to ^ prices; 

· What if Atlas had 50-60% of market?  Might not matter – low barriers to entry in this market (anyone w/ truck and crew)
· Restriction not limiting output, therefore must have efficiency rationale (huh?)
· " If it is clear that Atlas and its agents, by eliminating competition among themselves, are not attempting to restrict industry output, then their agreement must be designed to make the conduct of their business more effective.  No third possibility suggests itself." (p. 380)
· Free riders could destroy industry
· Brown University (3d Cir. 1993) (OUTLIER CASE)
· Ivies & MIT agree not to compete on financial aid packages (each school would offer the same exact financial aid package to a given student)
· Ct: this is naked restraint, but not clear there are no pro-competitive effects – and it’s not really restricting output of education

· But where regular function of market is impeded, burden shift

· And lack of output-limiting isn’t necessarily probative that D is innocent (b/c no drop in output where perfect price discrimination)
· Possible pro-competitive effects: 
· opening market to more students (choice) 

· >> but consumer choice has never been accepted excuse

· promoted nonprice competition among schools (Ct rejects)
· increased quality of education b/c of more diversity 
· today you would cite CalDent – probably strongest arg

· public policy (social welfare justification)
· not recognized in AT, but Ct likes this rationale
· >> Congress passed a statute after this decision allowing it
· Potential for price discrimination - ^ price w/o lowering output
· This is a special case – limited to facts (does not overturn NSPE)
Concerted Refusals to Deal, Exchanges of Information

Refusals to Deal
· An naked agreement of competitors to refuse to deal is a boycott; illegal per se
· NOTE:  In general, SCOTUS is becoming less likely to use per se category – only uses per se if the agreement will always (or almost always) hurt the consumer or the market
· Examples of illegal per se (older cases):

· SCTL – Lawyers representing indigent Ds in DC courts refuse to take on any more cases.  They were not employees (so no collective bargaining exception).   Ct says this was a concerted refusal to deal until prices were raised – per se illegal
· Defenses (rejected):  no market power, social welfare

· Fashion Originator Guild Association (FOGA) – Designers of nice clothes all agree not to deal w/ design pirates or anyone who deals with design pirates  

· Ct says this is  a boycott against a kind of competitor; illegal per se

· Klors – Klors sues another store, alleging that the other store conspired w/ big electronics sellers not to deal w/ Klors or only to deal with Klors at high prices.

· Ct found that illegal per se claim could stand (parties settle)

· Rule: Naked agreement of competitors to refuse to deal = illegal per se
· Today, would probably fail under Twombly (need to allege specific facts)
· However, refusals to deal based on organizational rules, particularly where there is no market power in the association, are not deemed to always or almost always harm competition, and thus receive Rule of Reason analysis
· Northwest Wholesale Stationers (1985)

· Cooperative buying agency (allowed small sellers to get big discounts) only wanted firms which either wholesaled or retailed, threw out Pacific Stationery b/c it did both.  Co-op used PS’s small violation of bylaws (failure to inform) as pretext
· Boycott? Ct says “no” - no near-certain AC effects (required for application of per se rule), not coercive, not clear that there is market power, etc.
· Sends back for RoR analysis (b/c 9th Cir. said per se illegal boycott)
· To win a refusal to deal case under RoR, P must prove association has (1) market power and (2) an essential facility
· Here, not essential facility (SP could join another co-op)
· Case basically overrules Silver (NYSE cut off lines to trader suspected to be a communist - court said no justification to cut off w/o hearing (per se illegal boycott, based on essential facilities rationale) 
· Reverse Payments (Cipro Case)
· These cases involve healthcare and the cost of drugs.  Generic drug mfrs free-ride off of patent holders.  First generic to file alleging problems w/ the patent gets 1.5 years before any other generic is allowed in  

· In Cipro, Bayer paid first-filing generic company $500M not to introduce a generic for the term of the patent.  FTC and DOJ sue alleging per se illegal boycott
· Holding:  These reverse payment agreements are OK if they are only for the term of the patent.  If they go beyond, could be per se illegal
Exchanges of Information and Trade Associations 
· Info exchange could be illegal on its own; it could also be circumstantial evidence of price-fixing

· Given nature of info shared + nature of market ( could have AC effects (^price, lowering output, lowering quality, etc.)
· Per Exxon, this is under RoR – info-sharing is never illegal per se on its own
· Big questions: 

· Is there actually a price-fixing agreement?

· Is price stabilization a harm? 
· Key factors: 

· Info-sharing should be backward-looking, not forward-looking
· E.g., discuss past prices, not current or future prices

· Want independent info-gatherer rather than having employees see other company’s raw data (trade org = independent, for example)
· Price, cost, and output data are the most sensitive info
· Disseminate info in aggregate form only – not easily individualized by firm
· >>> look at market: diffuse vs concentrated, coordination story
· Concentrated market = more likely that info. exchange will be AC
· Old cases: 

· American Column (1921)

· “Open Pricing Plan” for sharing info among flooring competitors – Ct says this is illegal even w/o blatant price-fixing agreement.  Reasons:
· Statements indicating intent to stabilize prices, limit output 
· Info-sharing = sufficient evidence of cartel/price-fixing agreement
· 400 members, no sanctions for noncompliance, concern w/ overproduction – could argue no real agreement, and no good cartel story because too many members to rely on each other, low barriers to entry
· Holmes dissent: libertarian perspective, info sharing = good thing
· Maple Flooring (1925)

· Similar facts, but court holds sharing info isn’t illegal
· Difference:  only shared past information, had independent person collect info., and info. was aggregated (not firm-specific)
· Container Corp. (1968)
· Competitors had an agreement that could call each other and ask most recent price charged.  SCOTUS found price exchange per se illegal

· Tendency toward uniformity/conspiracy: few sellers (agreement members made up 90% of market), fungible, inelastic demand
· Rule:  Exchange of current price info., even in absence of agreement to fix prices, violates § 1 b/c exchange of info. creates price uniformity
· Marshall dissent: fragmented market, low barriers to entry (boxes), prices appeared to be dropping – rejects per se rule, wants intent & effects

· EF tends to agree – no likely effect
· Fortas concur: need evidence of effect
· Gypsum Co. (1976)
· Companies called one another to verify prices b/c had lying buyers, wanted to avoid price discrimination also (Robinson-Patman was unclear at this point)
· R-P: You can price discriminate only in order to meet competition (otherwise not)
· Holding:  No price-fixing agreement alleged; SCOTUS overturns criminal conviction b/c no mens rea, not even effect of raising prices b/c competitors might lie to each other
· Can’t imply intent from effect (intent req’d b/c criminal conviction)
· Rule:  Competitors don’t usually exchange price info, except for sinister reasons
· Todd v. Exxon Corp. (2d Cir. 2001, Sotomayor)
· Info exchange among oil companies about employee pay structure.  Employee sues
· Oligopsony case: high concentration in buyer market (oil employers), low concentration in seller market (lots of workers)
· Ct says oil companies are a highly concentrated market (but not by today’s standards)
· Oil companies have engaged in this sort of AC behavior in the past

· Info. being exchanged by independent intermediary (good for D), but is not available to public (bad for D), and included current info (bad for D)
· Crucial question:  Would workers be able to go elsewhere or would they have to stay and allow themselves to be exploited?

· Structure to find an illegal exchange of info: 
· IF (1) Ds engaged in info exchanges illegal under Gypsum AND (2) Activities had an AC effect on the market

· Consider structure of industry (concentration) AND
· Nature of info exchanged

· Past, current, or future? (Past = safe)
· Data are publicly available? (if so, probably safe)
· THEN they are guilty of an AT violation
Alliances, Joint Ventures

· Legit JV has good business purpose: something firms could not do individually, efficient, risk-sharing, etc.
· Basic framework for analysis: 

· Key Q:  Are the firms well-integrated or is the JV just a sham to hide price-fixing?
· Is the JV going to grant/increase market power? (treat like merger)
· Coordination concerns:  Will JV in one area spread coordination to an area where parties are still supposed to be competitors?

· Recent Joint Ventures: 
· Cts & AT authorities have been more hospitable to recent JVs
· Dagher – JV b/w Texaco & Shell – approved by FTC (lots of efficiencies), but then JV set the price at which oil would be sold (so both T&S were charging the same under the JV)
· Once the JV is allowed (and they were fully integrated), the JV is allowed to set the price of its own product
· BUT the Ct didn’t consider that T&S had promised the FTC they would each set their own prices, not the JV…
· Med South (FTC Advisory letter, 2002)
· Integrated group of docs create JV for info-sharing, best practice regulating, etc. – and also some price-setting (joint price negotiation w/ insurers)
· Contrast w/ Maricopa (per se illegal combo) – this is a genuinely integrated enterprise, not just a naked price-fixing restraint
· FTC: this is OK if it is genuinely integrated, b/c other features make it pro-competitive ( docs not fully involved cannot benefit from price negotiation
· >>>  If not a professional case, integration would probably be more suspect
· Microsoft-Yahoo search partnership?  (*US and EU both approved*)
· Yahoo will license search technology to MS, focus on advertising – JV for 10 yrs
· Nature of Market?

· Google has 70%, Yahoo has 10%, MS has 3% of search market
· Better off w/ 3 search engine companies than 2?

· Barriers to entry? (consumer pref inelastic; hard to index web?)
· Pro-competitive effects?

· Stronger #2 to Google – could finally make inroads against Google

· Efficiencies?
· Network industry – lower R&D costs, scale economies

· Yahoo not quite failing, but had been losing $ for years; in bad shape

· AC effects? 

· Probably no conspiracy story w/ Google – genuine competitors

·  Yahoo & Microsoft = competitors, highly concentrated market
· This JV subtracts from market b/c Yahoo will stop doing searches
VI. VERTICAL RESTRAINTS (Sherman § 1+2, Clayton § 3)
492-518, 524-32, 544-88, 638-641, 665 [Clayton §3], Supp. 108-22
Resale Price Maintenance (aka Minimum Price-Setting)
· No per se rule against RPM anymore, per Leegin
· What exists in its place? RoR? Not entirely clear – lower courts haven’t taken up Leegin court’s charge to set out structured rule (SEE LEEGIN FOR MORE INFO ON RoR)
· Some hints (Leegin): 

· Concern about cartel among mfrs or retailers – look where impetus comes from:

· If RPM is imposed by the mfr, more likely to have pro-competitive or efficiency reasons (preventing free riders) (unless mfr cartel, of course)
· If the RPM comes from a distributor, more likely to have AC problems
· Crucial question:  does RPM increase market power of distributor(s)/mfr or enable a distributor/mfr cartel? 
· Define market, see if retailers/mfr have market power and if the RPM will increase it

· Proving an agreement is no longer relevant – only helps to determine if an RPM exists


· How RPMs may harm competition: 

· Could facilitate producer cartel ( competitors wouldn’t have to reduce resale price b/c all others have same price restraint
· Could be symptomatic of monopsonist/oligopsonist buyer(s) manipulating producers, using market power to force producers into these Ks to keep out potential competitors

· >> restriction on price competition = inherently bad


· Dr. Miles (1911) (overruled by Leegin) 
· Medicine producer set resale prices, only sold to authorized dealers (looking for competition interbrand, not intrabrand)
· Discounter sued

· Ct established per se rule against RPM
· Holmes dissent: producers know best, freedom of contract (free trader doctrine)
· Fair trade laws and state action
· After Dr. Miles, states passed “fair trade” laws allowing producers of trademarked goods to have RPM clauses, but also bound nonsigners to Ks
· Schwegmann (1951): states don’t have the power to force companies into price fixing conspiracies (and cannot shield those companies from AT liability)
· Miller-Tydings Amendment in 1937 allowed RPM & 1952 McGuire Act extended to nonsigners, 1975 Consumer Goods Pricing Act repealed these federal laws
· Midcal (1980)
· CA law said all sellers must abide by posted prices for wine
· Q:  is this state action, shielding the company from AT liability?
· Ct:  No Parker immunity; the state was not sufficiently involved in price-setting; furthermore, state policy of temperance wasn’t substantiated (Parker fail)
· For Parker immunity, restraint must be: 

· (1) clearly articulated & affirmatively expressed as state policy AND
· (2) actively supervised by the state
· >> prices eventually dropped 20% after this decision
· Proof of RPM agreement no longer determinative – RoR now
· Colgate (1919)
· Colgate announced prices, said no sales would be made to dealers who didn’t adhere – no agreement, just unilateral action
· SCOTUS says, absent a monopoly, no duty to deal
· Colgate safe harbor – if no RPM agreement, no violation
· But SCOTUS has made finding agreements easier now
· Parke, Davis (1960)

· Drug mfr had similar price-setting actions as Colgate (would cut off discounters) –difference:  PD would go to them and tell them to raise price or else be cut off
· Holding:  SCOTUS says PD crossed the line – this was basically an agreement
· Monsanto v. Spray-Rite (1984)
· SR was discounter selling M’s product at below RPM price.  Other competitors complained to M, who then refused to renew K w/ SR.  SR alleges this was an illegal RPM agreement 

· Holding:  There wasn’t enough evidence pleaded to infer an RPM agreement

· Rule:  Need evidence that “tends to exclude possibility” that manufacturer and the non-terminated distributors were acting independently – must be strong evidence of common scheme
· Here, there was evidence that M had told discounters to charge more or be dropped and that it sought to control the market (based on statements + publications), but that wasn’t enough

· Practical rationale:  Don’t want to “chill” manufacturer into not sharing info. (want to keep channels of comm. open) + limit their ability to drop poor performers
· Leegin (2007) - Eliminates per se rule from Dr. Miles. 

· L makes leather belts, wants to sell only to specialty shops who don’t discount (desire to maintain high-end image).  Cut off distributor when it discounted.  Ct says action OK
· Court reviews effects under RoR:
· Anticompetitive: 
· Facilitate manufacturer or retailer cartel
· Abuse by powerful retailers (ex: preventing R&D that would lower costs)
· Stop intrabrand competition
· Pro-competitive: 
· Stimulate interband competition (this keeps price down – prevents market power)
· Stop free-riding
· Breyer (dissent) thinks this is BS – free-riding claim is pre-text; RPMs hurt consumers.  Prefers per se rule
· Incentivize promotion, ease entry for new competitors 
· More options for consumers – can get higher-end packages
· Prices almost always go up under RPM
· BUT – could get better quality, service, etc. – not a price increase to be concerned about in AT world
· And increase in interbrand competition will bring it back down
Other Restrictions (other than RPMs)
· Free trader to free-rider
· Free trader doctrine: based on property rights, people who own something should have the right to determine its disposition
· Modern law more concerned w/ free riders + producers’ abilities to control their products
( no per se rules in this area – RoR analysis

· What does RoR look like in this context?  Some hints (from Leegin): 

· Watch for cartel at Mfr or Retail level – depends on which side is requesting RPM

· Especially wary when impetus comes from strong retailer

Territorial Restrictions
· Schwinn (1967) (overruled by GTE Sylvania, 1977) 

· Mfrs assigning exclusive territories to distributors is illegal per se
· Free trader rationale, like Dr. Miles
· GTE Sylvania (1977) - Reversing Schwinn per se rule against territorial restrictions
· Sylvania set location clauses to impose territorial restraints on TV distributors.  One distributor didn’t like restraint and tried to sell in another area, claiming the restraint was illegal per se under Schwinn
· Holding:  Territorial restrictions are not illegal per se  

· Per se rule is only for conduct which is virtually always harmful

· Concern w/ false positives in light of pro-competitive benefits: 

· Stopping free riders – in industries which benefit from additional service (repairs, nice shops, knowledgeable salespersons), don’t want shoppers to learn about product from high-end distributors then buy from discounters
· Promotion of interbrand competition, at expense of intrabrand competition 

· Does intrabrand competition matter? 

· Maybe – but only if brand is its own market, has market power
Terminating Supplier Contracts 
· Toys R Us (7th Cir. 2000)
· Clear case of powerful buyer manipulating mfrs – wanted to prevent wholesalers from discounting by getting mfrs to agree to cut off discounters.  

· Ct rejected free-riding argument b/c producers weren’t concerned about “additional services” TRU provided – TRU was just strong-arming producers; so restraint illegal
· NYNEX (1998)
· P sold services to NYNEX.  P’s competitor, ATT, made a fraudulent deal w/ NYNEX whereby A would bill N a higher price for services, N would pass it on to consumers, and A and N would split the profits.  This drove P out of business, who claims it was a per se illegal boycott under Klor’s
· Holding:  Obvious fraud but no AT harm: “The freedom to switch suppliers lies close to the heart of the competitive process that the antitrust laws seek to encourage.”
· No boycott where no horizontal agreement
· Also, no standing by today’s standards (P not directly harmed by AT violation)

· See Leegin (above)
Maximum Price-Setting 
· Albrecht (1968) (overruled by Khan, 1997) 
· Newspaper set max resale price on distributors & exclusive territories

· Vertical agreement to fix max price is per se illegal – but harder to justify
· ARCO
· ARCO supplies gas stations w/ gas and has a max resale price fixed.  Small competitor station being undercut sues ARCO saying max price-fixing = illegal per se under Albrecht 
· Holding:  Ct says no standing – competitor was hurt by competition, not by the agreement
· Must be directly injured by AC activity itself, not by competition
· Real problem is Albrecht (but Ct doesn’t say it)
· Khan (1997) - Reversing Albrecht per se rule against max price fixing
· State Oil provided oil to Kahn but then terminated the K.  Kahn claimed it was b/c Kahn had exceeded a max price set by State Oil

· Appellate Judge (Posner) basically telling SCOTUS to overturn Albrecht, which it does

· Min and max prices set by single producer have good procompetitive effects – so per se rule is inappropriate – should use RoR

· SCOTUS agrees and eventually rules for State Oil

· “The primary purpose of AT law is to protect [interbrand] competition.”

· >> what does RoR look like in this context? (See Leegin analysis)
Exclusionary Restraints:  Tying

Clayton Act § 3 prohibits tying, exclusive dealing, requirements Ks and reciprocal agreements where the effect may be to substantially lessen competition or tend to create a monopoly

Essence of tying is that buyer is forced to buy something she otherwise would not buy

· Old rule: per se rule. Came from belief that tying was used to fence out competitors
· Qualified per se rule: P must show

· Market power in tying product (Fortner)
· This includes defining the market (correct?), showing market power (barriers?)
· BUT cannot automatically infer market power from IP patent (Illinois Tool)
· There are genuinely two products (tests from Jefferson Parish)
· Stevens Test (majority):  based on demand (ie can purchase separately?)
· O’Connor Test (minority):  based on function (ie do they function together or separately?).  She also does RoR analysis (EF likes this – going to go to RoR)
· NOTE:  “Bundling” exception for software?  (Microsoft)
· The tie is forced (ie improper use of market power)
· *Not an insubstantial amount of commerce is involved (ie >$300k)
· NOTE:  DO NOT HAVE TO PROVE HARM TO COMPETITION/MARKET
· BUT movement away from per se rule (EF says SCOTUS  will eventually overturn Qualified Per Se Rule – for now, it occasionally uses the 1 vs 2 product distinction to avoid it).  
· Proposed tying RoR analysis (Trinko FN4):
· Does D have market power, will tie-in increase market power in tied and/or tying market?  Will D monopolize the tied market?
· NOTE:  Bork theory:  There is only one monopoly profit from tying – it is not necessarily harmful
· Ex:  Int’l Salt – recouping lost profits in machine by charging premium for salt – efficient; allows light users to have machine for less (optimizes output).  Heavier users subsidize.

· Franchise exception to tying – franchisors are selling the whole experience


· Old cases: 

· IBM (1936): tabulating machines tied to tabulating cards; deemed unnecessary for product to work – cards are easy to make.  Ct employs per se rule against tying
· BUT there’s an argument for price discrimination – can make machine cost much more to people who use it more
· Also, 2 products or really just 1?
· Int’l Salt (1947): machines to inject salt into canned goods w/ D’s salt – no reason tie is necessary (fails under qualified per se rule)
· BUT argument that heavy users should pay more – recouping artificially low prices in initial machine market (should have made this argument)
· Jefferson Parish (1984)

· Hospital contracted w/ firm of anesthesiologists (could only use them, no others)
· Holding:  Not illegal per se 
· Ct found no market power in tying product (ppl could go to other hospitals)
· EF disagrees – ppl go to nearest hospital, basically “locked in”

· Per se rule?  Or RoR?
· Stevens (majority): per se rule has been around for so long; won’t overturn

· O’Connor (concurrence): No more per se rule - RoR is better
· 1 or 2 separate products? 

· Stevens (majority): Separate demand, possible to buy separately (supply side)
· Not clear that this was really a good finding 
· O’Connor (concurrence): functional integration, no one goes to anesthesiologists w/out going to the hospital (no separate demand)
· Also, if we employed RoR, wouldn’t have to determine 1 vs 2

· Kodak/ITS 
· Qualified Per Se Rule Applied (revelant parts included):

· Market def:  service + parts

· Market power:  Majority says “yes” – high cost of info., cost of switching products

· *Scalia (dissent):  competition in tying product market prevents market power in aftermarket (sales loss)* (CURRENT SCOTUS VIEW)
· 2 products or 1?

· Stevens test (separate demand, can purchase separately?) – yes.  2.

· O’Connor test (function separately?) – no.  1.
· Eastman Kodak

· Different from Kodak case above, this had to do w/ tying film sales to photo processing (set up shops all around country, would only process Kodak film). 
· Placed high barrier to entry on other film processers tying product (film) used to monopolize tied product (processing) market.
· Court says these are 2 products (separate demand, separate markets), per se illegal
· Microsoft 
· Ct hesitant to assume there are two products – don’t want to discourage innovation; packages of integrated software (bundling) can be highly useful in software
· Credits MS’s argument that strict application of Jefferson Parish “demand” test could chill innovation in software (test = too backward-looking)
· Thus, QPS rule is not used here – P must prove that tie increased market power in one of the two markets (browser or OS), which P did not

· Limited to its facts – not necessarily eliminating QPS rule for software markets, etc.
· Illinois Tool Works Inc. v. Independent Ink, Inc. (2006)
· P must prove that D has power in the tying market

· Existence of patent does not confer market power ( finds no market power
· “casts aspersions” on per se rule – says that many tying arrangements “are fully consistent with a free, competitive market,” tying may provide “uniquely advantageous deals”
· Lower courts haven’t known what to do with this: 

· Some say per se rule is dead

· Others keep applying it
Exclusive Dealing and Requirements Contracts

Clayton § 3: unlawful to lease, sell, make a contract, etc., or to fix a price, discount, rebate, or make restrictive agreement, where effect may be to substantially lessen competition or tend to create a monopoly in any line of commerce. 
(Theoretically broader than Sherman, but in recent years interpreted to mean the same thing)


· Exclusive dealing = sole supplier agreements

· Effect of foreclosing competitors from some sales

· *No per se rule* (Standard Stations) 

· Analysis:  Have to show [tendency for] substantial AC foreclosure of competition
· Market definition – geographic & product

· Substantial foreclosure?  How much of market is being foreclosed?
· 40+% = old rule of thumb (EF +SCOTUS don’t like it)
· Crucial Q:  Can competitor get around constraint? (ie Essential Facility?)
· Ex:  Dentsply – can’t get own distributors (all tied up w/ competitor)

· Ex:  Microsoft – P arg that Netscape should find own way to market
· Pro-competitive reasons (Good story for Exclusive Ks?) 
· Predictable, stable supplies & sales

· Quality assurance

WEIGHED AGAINST
· Anticompetitive effects (Bad story for Exclusive Ks?)
· Foreclosing the market – keeping necessary supplies away from competitors
· Ex:  Dentsply – locked up all good distributors to prevent competition
· Real question:  Is lack of competition going to drive prices up, quality down, or output down?

· Will it cause a foreclosure of innovation? (Microsoft)
· Older Cases
· Standard Stations (1949) 
· 7 Sisters oil companies out West controlled around 80% of gasoline sales – had 1-yr deals w/ stations to only sell their gasoline  

· Court employs RoR analysis

· Has to be a substantial foreclosure of competition (YES –raising barriers to entry)
· Excluded evidence of pro-competitive effects (assured supply, demand)
·  Tampa Electric v. Nashville Coal (1961) 
· TE signs 20-year K for coal from N.  Price of coal goes up, N wants out of K – says agreement was illegal
· Market definition = key: 
· P wanted it to be all coal consumed in FL (18%)
· D: coal producers capable of serving it – Appalachian coal area, in that case contracts requirements < 1% of market. Ct accepted this def
· K doesn’t tend to foreclose substantial volume of competition (<1%)
· Dentsply  (3d Cir. 2005)

· Manufacturer of 75-85% of false teeth on market, has exclusive contracts w/ dealers – they agree not to carry competitors’ products
· Analysis:
· Q1:  Market Power analysis - What can competitors do?  Can they still get to market (access = really important)?
· Not really – this is substantial foreclosure of false tooth market

· Distributors have enough capacity – can carry other brands

· Q2:  Pro-competitive reasons?

· Quality control – want to ensure proper care given to product

· Bogus – grandfathered in firms selling other products; pretext

· Q3:  AC reasons?

· Fencing out competition seems like real reason here

· This has the effect of raising prices for consumers

· Holding:  FOR P:  EXCLUSIVE DEALING K =AC.  

· Pro-competitive Justifications = pretext (intent was to choke off competitors)
· Microsoft (Exclusive Dealing portion of case)
· Agreement w/ IAPs (Internet Access Providers) to include only IE (and not Netscape)
· One of 2 major channels by which browser makers access the market; MS had deals w/ 14/15 major ones ( substantial foreclosure in OS market under § 2, but not a violation in § 1 b/c didn’t foreclose enough in restraint of browser market

· Not enough for § 1 because it’s really about the OS market
· This is really a monopoly maintenance case

· Holding:  exclusionary acts NOT a violation, since <40% of market foreclosed
· EF doesn’t like the 40% rule – this still could be AC, even if <40%

· NOTE:  Jefferson Parish (what would happen if it were evaluated as an exclusive agreement?)
· Recall:  Hyde (anesthesiologist) wants to work at hospital that has exclusive K w/ anesthesiologist group, Roux

· Exclusive Agreement hypo:

· Market:  Hospital has 30% of anesthesiologist market (not much, unless oligopoly)

· Pro-competitive story:  Efficient, price-lowering

· AC story:  Fencing out anesthesiologists, price-raising
· Barry Wright (1st Cir. 1983)

· Pacific makes snubbers for nuclear power plant pipes.  Grinnell buys 50% of snubbers.  G did not like that P was only company, so tried to set up BW – gave exclusive K, etc.  P came back and offered discount + BW was unreliable.  So G signed exclusive 2-yr fixed $ K w/ P 
· Exclusive K Analysis:

· Market Power:  50% of snubber market, locked up for 2 yr

· Ct says this is not significant foreclosure (EF disagrees – it could be) 

· Pro-competitive story:  G cares more about reliable supply than competition.  P can’t raise price too much – G powerful and will set BW or someone else up again

· AC story:  Trying to keep BW out?  Not likely

· Rule:  tying up market w/ exclusive dealing is often balanced by legit. biz rationale
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