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I.  
Uniform Law

Uniform law is law that is both textually identical and intended to be uniformly interpreted and applied.


Uniform law - set of rules intended to be applied uniformly in multiple jurisdictions

Examples of non-uniform law:

·  Japanese law is based upon draft of German civil code

Different evolution and very different interpretations

·  Turkey needed civil code, used reformed translated Swiss civil code

Civil procedure taken on from specific province of Switzerland

Clearly not uniform between the two

Every two years, Swiss meet with Turks to see divergences, but without intention to correct

· Latest example, Canadians took on art. 9 from US UCC

 
Requirements for uniform law:

· Intention to create uniform law

· Reference to jurisdiction, not merely country

Can have unification of law within a country

 
Ex. Within the US, Canada, Mexico

C-Ex.  Swiss provinces can create civil procedure, but not civil law (though in 2011, will have uniform civil procedure)


Uniform law conventions are drafted and addressed to countries (to their courts):

· Entrepreneur rarely considers initially the coming into interest of these laws

· An Italian businessman knows that Germany has different laws, but doesn't know the CISG came into force

· Small and medium sized businesses generally don’t  go to lawyers before completing the contract

· Large companies take advantage of the uniform law conventions

· Often decisions are rendered by courts without the lawyers having plead the CISG

· In civil law countries, courts are obliged to apply the correct law, regardless of the pleadings of the parties

e.g. Vigevano

· Not so in US

e.g. Oregon case: lawyers pled on basis of UCC, so it was applied, even though the court noted that the CISG should have applied.

The CISG is not truly uniform (nor is anything else)

Point is to how to discover the points of difference and take advantage of them

How do you take advantage of the myth of uniformity to the advantage of your clients

Use this myth to trick the opposing counsel!!!

 

As a scholar, Ferrari promotes unification of law and uniform law

As a lawyer, he takes advantages of the divergences 

A. Types of Uniform Law

	 
	Advantages
	Disadvantages

	Convention
	Creates true uniformity
	Difficult to get adopted

· Some countries may not enter into the convention based on one minor point

· E.g. US will never adapt uniform convention on letters of guarantee, because of one point  (Art. 9, which creates a conflict of laws rule)

	Model Law
	Adaptable to different jurisdictions requirements

· Flexible

· Much easier to get adopted by different countries
	  Much lower degree of uniformity than convention


Very first question is always, do we want a convention or a model law?

How many countries will have reservations?

Does the topic suit a convention or model law?

· More limited the scope, the more favorable a convention will be…
· Is it purely international (convention)? Or does it affect domestic more (model law)?
 

Limited uniform law vs. unlimited uniform law

Unlimited - also attempts to apply to purely domestic situations
e.g. U.S. -> U.S. transactions

1931, year of last unlimited uniform law

Letters of credit and exchange

Area that was not very well developed (limited conflict with domestic law)

Ferrari suggests that unlimited uniform law will only be possible when there is very little domestic legislation on the specific issue

Sales law has been around for 2500 years

Only limited uniform law is possible

Limited - limited to transactions between parties of different home jurisdiction/place of business
· CISG does nothing to UCC or to French, Swiss, Italian law in domestic exchanges

· Example:  Arabic countries that have prohibitions on interest enter into the CISG, yet the prohibition on interest applies to domestic transactions within those countries

B. Where Do Uniform Laws Apply?

Types of Rules:



Rules on Jurisdiction – when are you entitled to sue in court in a given jurisdiction…

· Rules of the forum always apply (can't choose procedural rules in court proceedings, unlike in arbitration)

Rules on private international law (conflict of laws)

· Always rules of the court (forum law)

· Germany uses German conflict of laws, U.S. uses state conflict of laws, etc…

· Some uniform conventions on this (Hague Convention, Rome Convention)

· Not too difficult or controversial (lawyer’s laws)

· But merely the diagnosis – doesn’t reveal the therapy (the substantive result)

Rules on Substantive Law

· Ideally, any judge would rule the same way, regardless of court or jurisdiction…

· Ferrari considers this to be essentially impossible…

· This would be the therapy, not mere diagnosis

· Cures all ills, regardless of jurisdiction – like snake oil

· Deep cultural problems in idea of unification of laws

· Some areas simply will not have uniform law

· Wills & trusts (e.g. Arabic limitation on transferring family fortune)

· Family law (social, religious, ideological rules)

 

C. Using Uniform Law

Uniform law requires that courts refrain from using domestic legal concepts:


Example:



German law does not include animals in the sale of goods.



Whereas, Italian law does include animals as goods.

If a case concerns the sale of two elephants, then judges using domestic legal concepts (of “goods”) would resolve the case different.



But, some use of domestic concepts is inevitable:
· Conflicts law and procedural rules are always domestic law

(CISG was never intended to unify procedural or conflicts law)
· Judges and lawyers inevitably apply some mental background knowledge

· Article 7(2) expressly allows for issues that the CISG doesn’t cover (gaps)

· Areas the CISG doesn’t cover

· Substantive Validity

· Agency issues

· Rate of Interest

· Set-off

· Statute of Limitations

· Error
Article 7 mandates, whenever possible, to autonomously interpret the CISG

Method:

1. Read what other courts have done

2. Look for reasonable trends

3. Look at travaux preparatoires
Concepts can overlap; just cannot start out identical…


Identical wording does not signify identical meaning.

Rules from other courts are only persuasive, not binding.

German, Swiss, Austrian high court decisions are very well reasoned.

French high court decisions have minimal reasoning (useful as lawyer).

No good hierarchy among international courts of the sort that would be required for a sort of stare decisis; also no place for arbitral awards…
Supported by Vigevano, Rimini, Chicago Prime
Vigevano:


Interprets Article 7(1) stating only “regard is to be had”

Chicago Prime:


Notes in footnote 11 that foreign law is only persuasive.
 



D. Applying Uniform Law
Uniform law should be used whenever applicable:

· More specific than other laws:

· Refers specifically to international contracts for sale of goods as opposed to the domestic sales law which applies to all contracts (not just int’l, not just for sale).

· Since 1912, all uniform law is limited in nature (only international issues, not domestic and international).

· This is a limited international sphere of application (they define internationality – as opposed to conflict of law rules)
· Even in Czech Republic or China, laws governing all international contracts are less specific than laws governing int’l contracts for sale of goods only.

· Avoids the two-step analysis:

· If uniform law is not applied first, than the court must go through two steps: 1) determining which law is applicable through a conflict of laws analysis, then 2) applying the applicable law to the issue.

· Ferrari’s preferred justification

· Although Article 1(1)(b) analysis mirrors conflict of laws, it actually comes from the CISG (and is not present in many uniform law issues).

Rimini (2002)



Lays out the basis for dealing with cases of an international character:

Conflict of laws are not the most specific rules available; uniform substantive law conventions are more specific.
 
Reasons for specificity of uniform contract law:

· Specificity of application (applies to less international contracts)
· Preference for uniform substantive law conventions
· Avoiding a two step approach (conflicts, then substantive law)
 

Advantages of Uniform Law

· Avoiding a two step approach

· Avoiding forum shopping  (questionable)

 

 
II. 
Conflict of Laws

In the 18th century, the law of the forum always applied.  It was based upon the idea that judges know the municipal law of their home jurisdiction best, but often the forum may be completely disconnected from the contract.  Now, every country has some form of conflict of law rules.

Some countries say the law of the seller applies 

Seller gives up ownership of goods (give up a lot)

Seller is most closely connected with contract

Some countries (minority view) say the law of the buyer applies

Money lies in the exceptions


Two assumptions for the exam (if the country hasn't been discussed in class)

· Law of the seller applies if no choice
· If choice, then presume that choice is allowable by rules of private international law of the forum
	Rome Convention Countries:
	Hague Convention Countries:
	No Choice of Law in:

	Austria

Belgium

Germany

England (NCS to CISG)

*France

*Italy

Portugal (NCS to CISG)

Spain

*Finland

*Norway
	Switzerland

*France

*Finland

*Norway

*Italy

Sweden
	Iraq (CS to CISG)

Saudi Arabia

Iran

Brazil




*indicates a party to both the Hague Convention and to the Rome Convention

A good choice of forum clause overwhelms a good choice of forum clause, every time
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E. Internationality

Factors influencing internationality:

· Subjective – concerns the parties to the contract
· Place of business in different countries

· Citizenships in different countries

· Meaningless under the CISG (but still affects conflict of laws)

· Habitual residence of the parties

· Generally too weak to matter

· Objective – concerns the objects of the contract
· Offer is made in place different than acceptance

· Performance in place different than execution/drafting of the contract

· Border crossing of the goods

 
Simply choosing a different law does not make the contract international (generally the choice is only allowed if the contract is international).
Conflicts of laws do not define internationality:

Simply means points of contact with more than one jurisdiction

All of these elements bring into play conflict of laws elements, but have different weights.

F. Rome Convention of 1980

· Inspired the Inter-American Convention in Montevideo
· Called the European law (although not done by the European legislature, who did not have the power to legislate on PIL rules)
· In force in 24 countries
· Any law applicable must be applied, even if it is not the law of a contracting state
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Two theories on internationality required under the Rome Convention:
 (1) Unlimited party autonomy as there is some international element (eg; international citizenship, location where k is concluded, transfer of goods, language) (Ferrari holds this view); 

(2) Limited party autonomy; strict view of international element (eg: parties must have their businesses in different countries)

Since Article 3 gives parties so much autonomy (before the conclusion, during, after the conclusion of the contract, neutral laws, laws applying to part of the contract, etc…), there is a general principle of supporting party autonomy.

Two Types of Mandatory Rules
Art. 3 Mandatory Rules – e.g. even if parties had agreed on price of pharmaceuticals, a certain other price will apply
· When Ferrari refers to “mandatory rules” he’s referring to Art. 3 MR

Art. 7 Mandatory Rules – the rules that fundamentally shape the legally system of one countries (sometimes these will always apply)

· Today these have been changed to “Overriding Mandatory Provisions” 

· A choice of law cannot override these rules; but in contracts this rarely occurs (like an import control rule); occurs more often in trusts and estates law

 

Art 3 – free choice of law
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Under Rome Convention, even a neutral law is ok

 

As a general rule, cannot choose conflict of law rules, just the forum (which also directly chooses the conflict of law rules)
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What Type of Law Can Be Chosen?
But what is "law"?

Can parties choose anything other than state law? 

Can they chose the UNIDROIT principles?

· UNIDROIT principles are "supposed to be applicable whenever the contract is international"

· No binding effect (not law)

· Some people call it soft law, but it's not…it's nothing! (accd. To Ferrari)

 

But ICC does provide for non-state law:

Arthur Anderson is the most famous award based solely upon UNIDROIT principles

Consequently, UNIDROIT may have a future in arbitrations

State courts (all such) have ruled that arbitral tribunals under applicable arbitration choice of law are allowed to apply non-state laws, hence the award cannot be set aside...
Does not mean that including choice of UNIDROIT principles in the contract is meaningless…

· Means they refer to the principles as rules of the contract
· They will apply unless the violate the mandatory law applicable…
 

Choice of law would prevail over everything! Including mandatory rules…

· Thus it would just be part of the contact…

· Every contract clause must be evaluated against the mandatory rules of the applicable law…
 

State court judges are generally not allowed to use non-state law:

For the Rome Convention, "law" means the law of a country!

Only the Padova court has actually dealt with this…and disagreed

Idea that parties should not be able to chose an incomplete type of law (once that is not developed in balance by a legislature and may favor one party over another) in exception to the mandatory rules, which cover everything.  Consequently domestic law can be replaced by another domestic law.
 

Conflict of law rules do not allow today for a choice of law that is not a state law
 

 
Invalid Choices of Law

· Freezing/stabilization clauses

· Non-state law
· Padova (does allow for the possibility that choice of a non-state law derogates from the non-mandatory provisions of the law applicable—if sufficiently specific).
· Padova is the only case that has dealt with these issues.
· In Louisiana or Oregon, can make a choice other than state law, but not in the Restatement or the UCC or anywhere else (they had the same drafter)
· Dead law
· Negative choices excluding every and all state laws

· Partial choice of law cannot create unsolvable contracts

· Can’t separate offer and acceptance
· Can’t apply different law to buyer and to seller
· Can separate formation and performance
· Look at Article 10 of the Rome Convention
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Mandatory laws are those that cannot be opted out of by the parties:

· Some are expressly mandatory (“cannot opt out”)

· Some are expressly derogable (“unless otherwise agreed by the parties,” etc…)

· Some rules are necessarily mandatory

· Form

· Validity
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Implicit Choice of Law
 

How do you chose a law implicity?

· Chose a forum
· At one point, historically, commentators thought choice of forum implied choice of the substantive law of that forum
· But, now, choice of forum does not implicitly create a choice of law
· Except, German law, where German Supreme Court has explicitly stated that choice of German courts implies a choice of German law in the absence of a choice of law clause.
· Frequently, the same with arbitral proceedings in Germany 
· Mirroring a domestic law with the contract
· Some people say it must be a characteristic clause
· Some people say it must be an essential part of the K
· Much case law on this area…
· Multiple indicators
· Should not include factors not chosen:
· Citizenship
· Principal place of business
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Partial Choice of Law

 

If the K states, "the interpretation is governed by Swiss law"

· Then the choice of law is limited to Swiss law for the interpretation, not the K in its entirety (according to art. 3(1))
· Although a minority of courts apply the choice to the entirety of the K
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Invalid Divisions:
· Applying different laws to different parties

· Splitting offer and acceptance

Presumptively Valid Decisions:

· Interpretation
· Performance
· Consequences of breach (including assessment of damages)
· Extinguishing obligations and prescription/limitation of actions
· Consequences of nullity of the K
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Article 3(4) – validity of the choice of law clause must be examined under Rome Convention.

· Allows a strong party to influence the outcome, because choice of law still applies, even in situation of duress (but all states have remedies for duress).
Choice of law agreements generally do not have a form requirement.

This tends to create battle of the forms issues (Article 19, CISG)

[image: image16]
Article 3(2) – Allows for subsequent choice of applicable law.
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In the Absence of Choice of Law

  
	4(1)
	Default rule: closest connection

	4(2)
	Presumption of characteristic performance

	4(3)
	Immovable goods (more specific than 4(2))

	4(4)
	Carriage of goods (more specific than 4(2))



Closest Connection – the underlying principle (Art. 4(1))
 

Factors:

· Currency
· Place of conclusion
· Place of performance
· Court location
· Residence/place of business of the parties
· Citizenship (weak)
· Etc….
 

More than one criterion is necessary (all commentators say so)

 

Able to define closest connection all the time…

Best conflict of laws rule that exists, in Ferrari's opinion, is closest connection

· Always gets to a result
· Judges may get to different results, but it always has a result
· Also can handle negative choice
· Can simply proceed to the next most closely connected nation
· Judge will be able to find even a feeble link in the event of negative choice
· Self-sufficient conflict of laws rules
· Flexible and based upon the facts of the specific case
· Simply a fact based issue!
 
Article 4(1) also allows, as an exception, the judge to apply different laws to severable parts of the contract.

 
Rome Convention Presumptions
Article 4(2) refers to the characteristic performance and habitual residence or place of business

· Presumption that the law that is most closely connected is that of the party that has to fulfill the characteristic performance
· Characteristic performance is what makes that type of contract (sales, insurance, lease, etc…) distinct from other types of contracts
· Merely an interpretation of closest connection, but allows the creation of a set of contract types.
· The law of the habitual residence (or central administration) of the characteristic performer, not the place of the characteristic performance
	K Type
	Performer
	Characteristic Performance

	Sales Contract
	Seller
	Buyer simply makes payment, which is common to many types of contracts.

Seller gives up title and hands over the goods.

	Insurance Contract
	Insurer
	Insurer agrees to take up the risk.

	Lease
	Renter
	Renter allows the other party to use their property and temporarily gives up certain rights.


Article 4(3), notwithstanding 4(2), if there is a right to use or a right to immovable property, the closest connection is that of the country the immovable property is in.

· Lexi rei sitae
· Clearly prevails over 4(2)
 

Article 4(4), Contracts for the transport of goods

4(2) cannot be applied because 4(4) is more special (but characteristic performance is carrier)

Allows you to get to the carrier, but only in special situations
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Ferrari thinks that court must look into whether or not there is a closer connection than the law of the seller must be investigated by the court ex officio, but many courts disagree…

 

ECJ in 2004 had no jurisdiction over the Rome Convention, the annex has rules on interpretation

· In order for the ECJ to have jurisdiction, a certain number of European countries needed to have ratified the annex

· Since 2004, ECJ had jurisdiction; in 2009 issued their first decision on the relationship between 4(2) and 4(5) - Ferrari thinks it was very stupid
G. Rome I Regulation

· Only applies to contracts entered into after December 17th 2009
· Ferrari dislikes it: no clear rule for negative choice…
· No differences for freedom of choice
· Draft provided for the ability to choose non-state rules of law, but was nixed
· Article 3(4) is new
· Where all other elements relevant to the situation at the time of the choice are located in one or more Member States, the parties' choice of applicable law other than that of a Member state shall not prejudice the application of provision of Community law, where appropriate as implement in the Member State of the forum, which cannot be derogated from by agreement.
· e.g. termination fee for an agent
· Only if only European parties are involved (directives can't be removed)
 

Rome Regulation is now in force in all former Rome Convention countries

 

Law applicable in the absence of the parties' choice:

· List of 8 rules for different types of contracts
· No longer governing principle of closest connection
· Contract for the sale of goods shall be governed by the law of the country where the seller has his habitual residence
 

Rome Regulation should be interpreted in the light of the Rome Convention, when possible

· Drafters viewed it as an evolution
· Attempts to keep the law reliable
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What if there is an auction in Sotheby's in NY?

· 4(1)(a) could arguably apply
· But clearly 4(1)(g) applies, as special…

 

Characteristic performance should obviously be interpreted in the light of the Rome Convention
· But, there is a recital, 19
· “In the case of a contract consisting of a bundle of rights and obligations capable of being categorized as falling within more than one of the specified types of contract, the characteristic performance of the contract should be determined having regard to its centre of gravity”
· This distinguishes between two situations and creates two different types of characteristic performance!
· What is the effect of a recital??
 

Article 4(3)

· Clear from all the circumstances of the case that the contract is manifestly more closely connected with one country
· Same idea as Rome Convention 4(5), but the threshold is higher ("clear" and "manifestly")
 

Article 4(4)

· If paragraph 1 or 2 doesn't apply, then use closest connection
· e.g. barter - doesn't fit 1 and doesn't have a characteristic performance
H. 1955 Hague Convention on the Law Applicable to International Sale of Goods
 

Article 2

· Sale governed by the domestic law of the country designated by the Contracting Parties.
· Restricted to state law - same as Rome Convention & Regulation
 

Article 3

· In default of a law declared applicable by the parties under the conditions provided in the preceding Article, a sale shall be governed by the domestic law of the country in which the vendor has his habitual residence at the time when he receives he order.  If the order is received by an establishment of the vendor, the sale shall be governed by the domestic law of the country in which the establishment is situated.
· Not a presumption! Differs from the Rome Convention!
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Only 22 cases decided by Rome Convention 4(5) in 19 years…

Exceptions do not prove a lot

 
Article 3(2)

· This is the main difference

· Nevertheless, a sale shall be governed by the domestic law of the country in which the purchaser has his habitual residence, or in  which he has the establishment that has given the order, if the order has been received in such country, whether by the vendor or by his representative, agent or commercial traveler.
· Only rule in the world that refers to the rule of the buyer
· If the order is received (K is formed) in the buyer’s country.
 

In order to get to these rules, you have to start in a CS to the Hague Convention (start in CH)

Can often get a choice of forum in favor of CH - neutral 

(often have Austria as a neutral choice for arbitration)

By getting parties to agree to CH, you can unilaterally get them to agree to a choice of law, without pointing to what you want…
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Which applies?

· RC is later, but HC is more specific

· Rome Convention Article 21 states that this convention shall not prejudice the application of international conventions to which a Contracting State is, or becomes, a party.

· Hague Convention wins...
· See Padova
III. Forum Shopping

Forum shopping is simply starting proceedings in one country rather than another in order to influence the law applicable to the dispute (defined in Rimini as activity aimed at reaching the most favorable jurisdiction for the interest of the plaintiff).

· Completely legal

· May be an ethical obligation

Arguments Against Forum Shopping:

· Increased transaction costs
· Increased uncertainty (for law), which would reduce the incidence of transactions
· Obstacle to international trade
Forum Shopping & Uniform Substantive Law:
Why does uniform substantive law avoid forum shopping?

· Always the same answer
· Always the same result (theoretically)
 

But it is simply untrue that forum shopping is avoided by the coming into laws:

Still reasons of forum shopping external to substantive law
· Issues of efficiency and rapidity
· Coming into force of uniform law does not make court proceedings quicker
· Per statistics, in industrialized nations, Italy & Belgium are the slowest
· Language
· Ferrari, in one case, found there was $7.2M in translation
· May write in an arbitration clause allowing proceedings in both languages…
· Procedural rules
· Rules of evidence
· Pre-trial discovery
· Germany, Italy, Switzerland - generally cannot ask for pre-trial discovery simply because uniform law applies; civil law still applies
· Normally helps the damaged party more
· Claimant probably wants to start in a common law country
· Cost rules (e.g. equal burden or loser pays)
· Portability/enforceability of judgment
· Where does the defendant have assets?
· Applying uniform substantive law does not make the judgment more portable
· Is the judgment of a forum readily enforceable in the local forum?
· In Europe, court decisions circulate very easily (Italian decision in relation to certain matters is as enforceable in a French court as a French decision)
· What about arbitration?
· Claimant generally wants to use arbitration, if they believe they'll win
· Impartiality of judges/reputation
· For instance, France & Japan have a reputation for corruption
· Statistically, US has bias against foreign plaintiffs
· Is there a pro-plaintiff bias? A pro-defendant bias?
· Belgium judges may be biased against German litigants for historical reasons…?
· Conventions may be interpreted differently in different countries (no supreme jurisdiction)
· National courts interpreting uniform law, despite need to look into other countries, may reach different results with inconsistent outcomes
· e.g. early German decisions on non-conformity obliged the buyer to give notice quickly, within 4 days
· Seller clearly wants court proceedings in German courts
· Interpreted in more extensive way in US, Switzerland, etc…
· Buyer prefers all countries other than Germany
· CISG is often used to avoid issues/fights over applicable law…
· Uniform substantive law has gaps
I. Damages

Germany: 


Only limit is immediate and direct (no foreseeability limit)


Plaintiff friendly

US:


Hadley v. Baxendale – foreseeable damages limitation


Defendant friendly

  

J. Exclusion

US:

Much harder to get out of the CISG in US than in any other country

 
IV. 1964 Hague Convention

Only the UK is still a party to the Hague Convention.
K. Compared to the CISG

CISG mirrors 92% of the Hague Convention

But Ferrari states that the 8% is not significant…
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Substantially, CISG is essentially the same as the 1964 Hague Convention, so no reason that UK objects to CISG on substantive grounds….

CISG rules on non-conformity has also been transplanted to the UK through EU directive on sales to consumers
L. Internationality

Article 1 requires:
· Subjective element (different places of business) AND

· Objective element

· Offer is different than place of acceptance

· Performance is different than conclusion of the K OR

· Border-crossing of the goods 

 

Very narrow definition of internationality (because there was no applicability requirement).

Does border crossing require a de facto border crossing or intended border crossing???

Intention of the parties is important (for the Hague Convention)

Always look to see if the specific convention has a de facto or intentional border crossing can apply

e.g. Convention on Transport of Goods by Rail [in Europe]

Requires de facto border crossing

e.g. Convention of Transport of Goods by Road

Requires intended place of delivery (in contract) and taking over of goods are in two different countries
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Ferrari dislikes Hague Convention because it is too narrow

Thinks it is different than what is normally perceived as an international contract

Objective requirements are excessive

 

Only 9 nations adopted 1964 Hague Convention

Did not make a distinction between internationality and applicability

Ferrari says that this is the reason why the Hague Convention failed (whereas CISG was immediately adopted by France & US)

 

Look at Israel:

Only state that did not make a reservation to the 1964 Hague Convention
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None of the developing countries ratified it (referred to as "imperialistic approach")
Israel was the only country where this worked…

 

Various reservations introduced

UK introduced two different reservations:

· Parties must opt in to the 1964 Hague Conventions…

· Parties must have place of business in CS

No cases have been decided on basis of the Hague Convention in the UK

· Parties do not know about the uniform rules
V. Sources of Law

Only Swiss Supreme Court states that the CISG is exhaustive (consistently).


Nonetheless, Swiss courts do look to parties’ intentions and trade usages.

CISG is not exhaustive!!!

Hierachy

A.
Parties’ intentions

General principle of the CISG




Article 6: ability to exclude or derogate…



Where is it found? Besides ability to exclude or derogate?

B.
Trade Usages

Usages are Covered by Article 9

9(1) – usages they have agreed to and past practices


Also demonstrates concern for party autonomy

 9(2) – more flexible and dangerous -

Implicit agreement by common practices to type of K

Major issue is that of burden of proof

Party seeking application bears burden of proof (general principle)

 

9(2) also takes into account internationality of the K

If the parties knew or ought to have known

And if in international trade is widely known too

Well established international trade usages, regularly observed,

To the specific type of contract used…

 

What about well established domestic usages/practices?

Can be applicable, but all the other requirements must still be met!

Are these policies well known in the international sphere?  To the specific party in the K?

 Must have been used previously in international trade…(or no implicit agreement)







This is not generally true: contrast with Convention on Contracts for International Carriage of Goods by Road

C.
CISG text

VI.  CISG Substantively
 
85% of cases on the CISG deal with the seller’s nonconformity



The seller has more potential problems (all the buyer can do is fail to pay).

Consequently, Article 35 (nonconformity) and Article 39 (buyer’s obligations) are vital.
CISG potentially governs 75% of world trade.


Convention is divided into 4 parts

1. Sphere of Application

2. Formation

3. Rights and Obligations

4. Public International Law

M. Critiques of the CISG

· CISG does not deal with all issues

· Ferrari suggests that the cost of error due to the mistaken belief that the CISG is exhaustive is greater than all other transaction costs.

· Consider the Swiss high courts’ consistent, mistaken rulings.

N. General Principles

General Principles in the CISG arise because immediately returning to a conflicts approach would create divergence, so judges attempt to fill things from within, like a civil code.

· Article 7 makes clear that there are general principles and that courts are obligated to use them in interpreting the CISG
Burden of Proof


The burden of proof is on the party attempting to prove the point.



Corollary: Exceptions must be proved by the party who raises them.

Although some commentators believe that burden of proof is not covered by the CISG (Article 4 states it only governs rights and obligations), case law and text shows a general principle.

· Article 79 expressly allocates the burden of proof

· Vigevano states that burden of proof is included
Estoppel

· Present as the underlying principle in Article 16 (basing irrevocability on behavior that induces reliance)
 
Primary Role of Party Autonomy

Freedom of Form Requirements

Binding Value of Usages and Practices

Mitigation of Damages by Suffering Party
O. Gaps in the CISG
 
Validity


Article 4(a) explicitly excludes validity of contracts from the CISG.
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Nonetheless, it does cover formal validity (Article 11).

· Only the Swiss Supreme Court still believes CISG covers only “formation of the contract…and the rights and obligations [of the parties]”
· (Of assignment of rights) OLG Hamm, February 8, 1995 - Germany
· (Of penalty clause) ICC #7331
· (Of penalty clause) OLG Munchen, February 8, 1995 - Germany
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Statute of Limitations

Generally a procedural issue in common law countries, but substantive issue in civil law countries.

· Vigevano
· LG Dusseldorf, October 11, 1995 - Germany
· OLG Hamm, June 9, 1995 - Germany
· ICC Arbitration #7660
· A uniform convention of statute of limitations was already in existence!
Article 39(2) Cut-Off Is a Different Issue
The Article 39(2) time bar is not a statute of limitations, but an absolute limitation, and from time of delivery not of discovery!
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Swiss law only allows a 6 month statute of limitations, but in these cases, Swiss Court essentially lengthened the statute of limitations to 2 years and 6 months. 

Art. 39 is derogable (e.g. "notice of non-conformity must be given within 15 days")
 

Article 40 attempts to work around "draconian" measures of article 39

· Often used by lawyers

· Rarely applied by judges

· No uniform interpretation
Error

Set-off
Generally a procedural issue in common law countries, but substantive issue in civil law countries.



Although Ferrari (and most courts) believes it is not covered, colleagues disagree.

· Vigevano
· OLG Munchen, July 9, 1997 - Germany
· OLG Koblenz, January 31, 1997 - Germany
· Padova, March 31, 2004 – Italy
· Set-off is not covered by the CISG
· Law applicable to the law of the main contract to the dispute (not related claims) applies to the set-off claim
· This rule has been adopted in the Rome Regulation
Rates of Interest

Agency Law

· Vigevano
· Austrian Supreme Court, June 29, 1997 in Osterreichische Juristenzeitung, 1997, 829 ss.
· AG Alsfeld, May 12, 1995 - Germany
Transfer of Property
The CISG expressly does not deal with the transfer of property associated with a sales contract (Article 4(b)).

Two potential definitions of a sale of goods:


Contract that binds one party to deliver goods and other to pay the price:

· Germany

· Austria

· Switzerland

Contract that transfers the property/title from seller to the buyer and binds the seller to deliver goods and the buyer to pay the price.

· Italy

· France

· Belgium

For some buyers, CISG is best (leaving them without risk, but with ownership).
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Standard of Proof


Domestic, generally procedural, issue.

VII. Applying the CISG
Party desiring application of the CISG must prove applicability (internationality & applicabitilty).

	Seller
	Buyer
	Forum
	Law Applicable
	CISG

	CS
	NCS
	CS 
	-> CS
	1(1)(b) applicable

	NCS
	CS
	CS
	-> NCS
	Not applicable

	NCS
	CS
	CS
	->CS
	1(1)(b) applicable

	NCS
	NCS
	CS
	->CS
	1(1)(b) applicable…

	NCS
	NCS
	CS (but only Iraq)
	->NCS
	Not applicable


	Seller
	Buyer
	Forum
	Law
	CISG

	CS w/ 92 II
	NCS
	CS
	CS w/ 92 II
	CISG in part, without  § II, by virute of 1(1)(b)

	CS w/ 95
	NCS
	CS w/ 95A
	CS w/ 95A
	No CISG

	CS w/ 95
	NCS
	CS w/ 95
	CS
	CISG but just because more specific (unless in the US courts)

	NCS
	CS w/ 95A
	CS w/ 95B
	CS w/ 95A (through choice)
	CISG (by means of more specific)

	CS w/ 95
	NCS
	CS
	CS w/ 95
	CISG by means of 1(1)(b)

	CS
	NCS
	NCS
	Of the seller
	CISG but only because more specific


P. Internationality

Article 1(1) only requires that parties’ places of business be in different countries (subjective requirement). 
· Much looser definition of internationality, compared to the Hague Convention.
Who is a party to the contract?

Domestic concept—agency issues are not within the scope of the CISG.
What is a place of business?
Autonomous concept—Padova, 11 Jan. 2005, includes it in a list of concepts to be interpreted autonomously.
 

Place of Business

Rimini decision suggests (heading 3.2) that place of business requires:

· Duration

· Stability

· Autonomy to enter into contracts  
Liaison office is not a place of business…

 

The place of business links the party to the country

Means that merely renting a booth or hotel room is insufficient to create a place of business…

 

More recent caselaw also refers to requirement of duration, stability, autonomy

 

Even if place of business exists under domestic law, it is irrelevant if not under CISG

· e.g. liaison office has a location, files permits, hires staff etc…

· Clearly place of business under domestic law

· Yet, not under CISG if it lacks autonomy

· Consequently, domestic law is trumped!
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Party to the Contract 

 

Normally, there is actually an intermediary:
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Note that agency is not an issue covered by the CISG (see Vigevano, paragraph 23)

Who is party to the contract must be defined by the applicable domestic law…

 

In the very beginning, Peter Winship suggested that whoever signs the contract is a party under the CISG; this doesn't seem to be what the convention wants.

Some legislative history suggests that party was not intended to be included.
· Another convention on uniform agency law was being drafted out of UNIDROIT when the CISG was being created
· CISG did not deal with agency
 

Conflict of law rules on agency are the hardest ever (according to Ferrari)

Rule of thumb (only works in 99% of all situations)
If agent does not disclose the principal, agent is party to the K.

If agent discloses the principal, the principal is party to the K.
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Article 10(a) – “if a party has more than one place of business”, 

· Clearly requires that there must exist a place of business in order to apply Art. 10(a).

· Must consider the knowledge of the parties before or at the conclusion.

· Closest connection to the contract and performance.

 

Ferrari believes from Art. 10 that place of performance is closer than the place of execution, due to drafter's addition of "and performance" to article 10

· Based upon travaux preparatoires 
· No court decisions on this
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Apparent Internationality – Article 1(2)
If the internationality was not apparent from information disclosed by the parties or by the parties’ dealings, then it is a domestic contract.

· Generally, this must be proven by the party relying upon the CISG (waivable)

· Protects reliance upon the domestic setting

· Does not protect reliance upon international appearance 

U.S. case states that Art. 1(2) protects reliance upon non-application of the CISG, but this is bad, because it requires you to know about the CISG.
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International Factoring Convention (and other internationality isssues)

Factoring contract is essentially a contract where a creditor (in another contract) assigns his rights as a creditor to another party (an assignee).
IFC determines internationality based upon the underlying sales contract.

· Difficult to determine internationality

· Cannot rely upon the domestic setting
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IFC is great for banks, because it allows the assignment of non-assignable receivables.

· In some countries, non-assignment clauses apply to anyone.

· If assignor not allowed to sell, purchaser/assignee may have to pay damages.

· IFC does not require banks to examine contract before the purchase or sell claims.

 

Convention also allows for the assignment of future receivables.
· In some countries, future receivables not allowable at all.

· Other countries, receivables are limited in time (e.g. Italy only allows sale of receivables that will come due within 2 years).

At the time of conclusion of the contract, if based upon future receivables, we don't know whether the IFC applies or not.
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Two choices:
· Either apply a choice of law so that IFC never applies (can't opt in)

· Or tell the client to tell underlying party to sell from a different location (but frequently not possible).
  

New convention: UNCITRAL Convention of 2001

Assignment of Receivables in International Trade (i.e. factoring)


Ferrari insisted upon a different definition of internationality:

· Applies to assignment of international receivables and to international assignment of receivables

· International receivables are contracts of sale of goods between parties with different places of businesses

· International assignment is where the assignor and assignee has different places of business

If there is an assignment between two US companies, you still can't know!
Conflicts of Conventions

· Art. 38 in UNCITRAL
· Convention does not prevail over any international agreement that has already been or may be entered into and specifically governs
· 38(2) - notwitstanding, it trumps the IFC
· But this can't really do so 
· Two different non-governmental bodies
· Only if the CS is also a CS to the IFC...
 

Ferrari says this cannot work!

It is the only aggressive rule on conflicts of conventions out there!

Ferrari doesn't think this will ever enter into force

· First UNCITRAL contract with a conflict of laws rules
· Only one conflicts professor in the room
· Rules differ from all new rules in the European countries
· Conflicts of law rules apply even if the other portions do not - they become the new national conflict of laws rules on assignment of receivables
International Leasing Convention is an example of a good rule on internationality:


Lessor and lessee have places of business in different states.
Q. Applicability 
CISG  does not equate internationality with applicability; must be applicable by:
· 1(1)(a) – Both parties have place of business in Contracting States
· 1(1)(b) – The rules of private international law lead to a Contracting State
Vigevano (paragraph 4 & 5) clearly states that internationality is insufficient.
 
What is a Contracting State?


For example, China is a CS, but what about HK?

· Swiss Supreme Court says HK is no CS

· Canadian Supreme Court says the HK is a CS
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Reservations on the Nature of Contracting State 
Two types of Reservations
· Those that have an impact on the definition of a contracting state
· Those that don't
Can parties derogate from a reservation?

· Parties cannot opt out of art. 92?

· Can choose law of a state that does not have a reservation (and get 1(1)(b) applicability)
· But cannot opt out of public international law provisions

 
Art. 92 allows opting out of formation or rights and duties (parts II or III) (“Scandinavian Reservation”)
· Scandinavian countries stated they would never ratify
· Starting point of CISG, France, common law countries is that an offer is revocable
· Starting point of Scandinavian countries is that offer is binding
· No state has ever made reservation with regard to Part III
Art. 93 - Federal State Clause – allows member states of a federal state to make reservations to the CISG and become non-CS for Art. 1 issues
· To make federal states happy, like US & Canada
· Applied to every uniform convention now (not just CISG)
· Only applies if member states have the ability to create law
· e.g. Mexico, Canada, US can use art. 93
· Germany & Switzerland, though federal states, cannot
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As of 1996, provinces asked federal government to withdraw reservations
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Regional Unification Efforts & the CISG

Many countries have not ratified the CISG, but we should still strive for regional unification.
Art. 90 indicates CISG does not prevail over other international agreements 

Generous conflict of conventions provision
But article 90 requires an "international agreement"

· Problematic in Europe
· Some authors wrongly believe that EU directives supersede CISG
· Some more clever authors argue that such directives arise out of international agreements
· Ferrari believes that there currently are no such international agreements in existence
· Only possible would be the 1964 Hague Agreement, but…
· CISG explicitly requires that you denounce the 1964 Hague Agreement
· Some commentary agree with Ferrari, majority disagrees…(no court opinion on point)
 

Art. 94: The Regional Unification Clause (another Scandinavian clause)

· Denmark, Sweden, Norway, & Sweden
· Two or more CS with close laws can at any time declare the CISG does not apply to transactions between them
· Does not affect the status of contracting state...
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Article 94 is so much easier than art. 90
· EU could simply state that Art. 94 relates to EU directive
· Would essentially work for all the EU countries
 

Article 1(1)(B) Private International Law Applicability

Clearly private international law rules are those of the forum

· Both Vigevano and Rimini court decisions say
· Only one commentator, Peter Winship, suggests otherwise and he has been widely criticized
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With a choice of law, it really doesn't matter if both sellers and buyers do not have their places of business in a contracting state.
· Still must consider jurisdiction 

· Contractual choice of forum laws are generally accepted as creating jurisdiction
 

If there was no choice of law, you could choose the forum of Germany, which implicitly (under the German 2009 Supreme Court decision) then you suggest starting court proceedings in German in order to get the CISG

· Suggest that choice of forum is an implicit art. 3(1) choice under Rome Convention
· Hence you get to the CISG
Article 95 Reservation – Knocking Out Article 1(1)(b)

· China

· U.S.

· Czech Republic

· Singapore (in the process of withdrawing)
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All Art. 95 does is essentially delete 1(1)(b) for within that state.

 

Reason for article 95:

Wanted to favor domestic law whenever the CISG was not applicable by virtue of 1(1)(a)
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Foreign courts will not apply US law, with the exception of Germany.
Whenever a German court gets to a law of a reservatory state, it applies the domestic law of the reservatory state

Ferrari thinks this is a violation of the CISG

An inadmissible reservation by the standard of public international law

Almost all commentators agree that this is incorrect
Applying the CISG in a NCS
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A private international laws analysis in a non-contracting state may lead to the CISG simply because it is the most specific law in force in any contracting state.

· U.S. Courts would apply the CISG in theory, but in practice, generally apply domestic law.

· This is the “private international law approach” though identical to a 1(1)(b) analysis.
VIII. Scope of Application

Sale of Goods


A sale of goods is an autonomous concept under the CISG:

· Rimini – derived from Articles 30 & 53

· Padova
· Vigevano
Article 30:

Seller must:

· Deliver the goods

· Hand over any related documents

· Transfer the property in the goods

Article 53:


Buyer must:

· Take delivery

· Pay the price

When examining a contract to see if it is a sale of goods contract, look at:

· the function of the contract
· the elements of the contract (arts. 30 & 53)
	Contract Type
	Covered by CISG?
	Reason

	Leasing Contract
	No
	No obligation to transfer the property in the goods.  The leasor only temporarily gives up certain rights.

	Leasing Contract w/ option to buy

“Rent-to-buy”
	No
	No obligation of “buyer” to buy.

CISG must be a contract where the seller is bound to transfer goods; a transfer of property is required in order to fulfill the contract as soon as it is concluded.
Function of leasing contract is different (use as financing method).

	Installment Contract
	Yes
	Paying by installment is fine under Article 73.

	Factoring Contracts
	No
	Different purpose – financing function.

Sale of receivables, which are not movable tangible objects.

	Barter Transaction
	No
	Price is not set and there is no way to identify a seller or a buyer.

Old case law under the Hague Convention exists.

	Contract for a market study
	No
	Despite goods are handed over in a written tangible form, it is a contract for a service, not a sale of goods.

	Franchise Contract
	No
	Luzern

German Supreme Court , 23 July 1997 (independent)

	Distribution Contract
	No
	Luzern

Function is to organize production of buyer and seller!

Differs from installment contract (Art. 73) because it allows variations in details of goods purchased (e.g. delivery, time, etc…)

	Framework Contracts
	No
	Amco v. American Meter Company (US 29 Mar. 2004) – rare good U.S. cases; does allow contracts implementing framework agreements to fall under CISG.

	Contracts with a condition precedent
	Yes
	




[image: image77]
 
Exception:



Italian cases apply the CISG to distributorship agreements:
· Italian Supreme Court, 14 December 1999
· Italian Supreme Court, 20 September 2004
Goods


Goods are limited to movable, tangible objects.

· French language of Hague Convention contained “Objets mobiles corporel” (movable tangible objects) and English was “goods”
· CISG in English still says “goods” suggesting the definition stayed the same
· Although, CISG says merchandise in French, this merely suggests that merchandise is comprised of movable tangible objects.
Goods covers animals (animate objects)
· Contrast with German domestic law (exempting animals from definition of goods)

· Two cases on the sale of elephants

· Padova 
Forli Case

16 February 2009


Article 30 and 53 refer to the delivery and acceptance of delivery of goods.


Consequently, they must be deliverable (movable and tangible).

Ex:

· Sale of crops on a given stretch of land is a sale of goods

· Sale of heaters for houses is a sale of goods, even if currently attached (and subject to law of immovable goods under domestic concepts)

Article 3 – Non-existing Goods

Governs contracts that relate to goods that are not yet extant, when Articles 30 and 53 do not apply.

3(1) – Supplying goods that will be manufactured falls under the CISG unless the buyer supplies a substantial part of the materials necessary for the manufacture.

· Substantial < preponderant
· Substantial can refer to quantity and qualitative elements that go to the essence of the goods
· One US scholar requires a 30% threshold

· Measured on a case-by-case basis says Ferrari

· Materials must be substantial/tangible
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3(2) – CISG does not apply to contracts where the seller’s obligations are preponderantly the supply of labor or other services.

· Preponderant means greater than 50%
· Look into the price of the service and the price of the material
· Simply mathematical calculation
· Forli simply says more than 50%

[image: image81]

Article 2 Restrictions on Goods


These restrictions should be read narrowly in order to expand the CISG.
· Read in light of the purpose of the objects (e.g. boats excluded due to transport function)

· Ferrari suggests that you consider only original purpose, not specific purpose (some commentators disagree).

· Look to the nature of the goods and the stated purpose of the goods
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Ex:

· Ferrari thinks that oil rigs can be covered by the CISG (because its movable)

Article 2(a) – Consumer Sales are Excluded

Consumer sales are excluded if the personal use is recognizable to the seller or should be.
· Burden to show non-recognition / unknowable is on the person who wants the CISG to apply

· Only addressed by German Supreme Court, 9th January 2002,

· Recognized that EU consumer sales and CISG overlap

· CISG trumps EU directives that do not require recognizable personal use

· CISG applies to consumer sales when non-negligent seller does not recognize consumer use
· Article 90 supports CISG prevailing, since directives are not international agreements

· Article 94 is a way to let EU directives prevail
· Buyer stating business reasons are generally sufficient
· Purchase of goods for non-married co-habitating partner falls within article 2(a)

 

Article 2(b) - Auction is out (internet or not)

Article 2(c) - Bankruptcy or other administrative sale is out

Article 2(d) - Sale of stocks, securities, etc… is out (since you are not buying a good, but a right)

· But legal tender should mean legal tender in force

· So buying old cash for collective items then the CISG should apply

· But article 2(a) may apply

· Gold on the market is supposed to be excluded
Article 2(e) – No sale of aircraft, ships, vessels, hovercraft

· Ferrari thinks this is based upon an exclusion of sale of transport vessels (issue of pre-existing well-developed regimes)

· CISG applies to 15 remote controlled planes for resale
IX. Exclusion & Derogation

Article 6:

"The parties may exclude the application of this Convention or, subject to article 12, derogate from or vary the effect of any of its provisions."
· Opt-out convention

· Exclusion is unlimited (if entire)
Ferrari believes that this provision makes that this convention successful.

· Allows the legislature to state that nothing changes and ratify the convention
· Many standard contracts have exclusion of the CISG

 
Peter Winship widely published the following sample exclusion clause:

“The rights and obligations of the parties under this agreement shall not be governed by the provisions of the 1980 United Nations Convention on Contracts for the International Sale of Goods”

· Terrible clause

· Rights and obligations of the parties are a mere portion of the CISG (part III)

· Doesn’t exclude issues on validity and formation

How to preclude the exclusion of the CISG?

· No way to preclude the explicit exclusion of the CISG (if you gave it up in negotiations)
· Can challenge the validity of the clause that excludes the CISG
· Use rules on substantive validity (unconscionability)
· But formal requirements (e.g. Italian double-signature) will not work (Article 11).
Start in the U.S. so no implicit exclusion is possible
R. How to Exclude the CISG
	No Implicit Exclusion
	Implicit Exclusion with Consciousness of the CISG
	Implicit Exclusion without Consciousness of the CISG

	US
	Austria

Belgium

Switzerland

Germany

Italy
	France
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Implicit Exclusion

Generally want to exclude the CISG without drawing attention of opposing counsel.
For instance, add specific clauses that derogate from the CISG, without referencing it:

If you add clause in the K, stating that buyer has to pay full damages, etc…

Attracts opposing counsel's attention, forces addition of a clause that adds full damages for seller as well.  This implicitly derogates from Article 74.

There are three different standards for implicit exclusion of the CISG (divergences with opposite results):

1) No implicit exclusion – U.S. (Easeom, 28 Sept. 2007)

2) Implicit exclusion with consciousness

· Ferrari thinks that this is correct (can’t exclude something if you are unaware it applies)

· Article 3 of the Hague Convention explicitly allowed implicit exclusion

· Legislative history shows that drafters thought it was obvious that implicit exclusion was possible (courts had a long history of allowing it).

3) Implicit exclusion without consciousness

Analysis
1) Does the forum allow implicit exclusion?

2) Did the parties intend to exclude the CISG?

· Linz - 23 January 2006, Austria
· Based upon intent of the parties in each individual case
· Nonetheless, implied waiver suggested in:

Designation of law of a non-Contracting state 
Designate the law of a Contracting State and state the applicable domestic substantive law
Designate the law of a Contracting State insofar as it derogates from the law of another Contracting state (e.g. "German law as it is different from Swiss law")
WRONG - Designate in their sales contract a forum within a non-Contracting State
· No exclusion if:

· Designate the law of a Contracting State without specifying non-uniform law

· All commentators agree

· One arbitration ruling to the contrary – likely lex forism

· Designate jurisdiction of state court or arbitral tribunal of a Contract State

· These apply the CISG as lex fori

· Refer to common principles between the involved Contracting States
· Are unaware of applicability 
· CISG is opt-out, not opt-in

3) Party relying upon the exclusion bears the burden of proof
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Homeward Trends:

· Choosing the UCC or US law 
will constitute an implicit exclusion of the CISG that is allowable in the US (homeward trend)

· French parties require consciousness when not excluding in favor of French law

· No requirement for courts to use conflict rules sua sponte

· French lawyers that naturally plead French law frequently (and unintentionally exclude the CISG); this may lead to malpractice claims

[image: image86] 


Pleading on the basis of domestic law does not exclude the CISG.
· Except in France (see above) and arbitral tribunals
· Arbitral tribunals see pleadings on sole basis of one law as more of a choice, since there is no default domestic law

· This may or may not be an exclusion (does choice of Italian law mean domestic Italian law only?)

· In Germany & Italy (since July 2009), the judges must point out the failure of the parties to mention the CISG.
· Pleadings on the sole basis of a domestic law different than the jurisdiction may also constitute an implicit choice of law

· Vigevano (citing numerous foreign courts)
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One possibility to account for parties intentions would be to consider choice of law a derogation, not an exclusion.
· Dk law would replace all non-mandatory provisions of the CISG, though not excluded.
· An enlightened US court could use this despite an implicit exclusion

· This has never happened.
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S. Mandatory Provisions

Articles 12, 28, and 89-101 are mandatory provisions of the CISG.

· Parties can exclude the entire CISG, but cannot derogate from these articles

· Article 12 is explicitly mandatory

· Article 28 is directed to judges not to the parties (hence cannot be derogated from)

· Articles 89-101 concern public international law; parties to the contract are generally not subjects of public international law and cannot affect it.

Parties may partially exclude the CISG (either Part II or Part III).

Can you exclude the CISG implicitly?

This is a huge problem (excluding explicitly only means that you must draw the opposing counsel's attention to it)

US 28 September 2007, Easeom case, requires express exclusion

This is typical of US court decisions
Article 6's predecessor was article 3 of sales law, which contained explicit language allowing implicit exclusion
But legislative history shows that they thought that it was obvious you could exclude implicitly, so they just removed the language; despite the fact that courts were implicitly excluding cases too easily
 

US does not allow for implicit exclusion of the CISG!

Will only allow for intention of the parties communicated in the contract
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T. Should You Exclude the CISG?

 

Do not exclude the CISG for no reason:

· Ferrari was teaching CLE cases to aircraft engine producers and mentioned that under Article 78, interest starts running as soon as payment is due, without notice of non-payment (unlike in most countries).  A CEO disagreed, had a contract that excluded the CISG (worth more than $300M) and lost $8.82M in interest because it had been excluded.  Ferrari suggested suing the attorney for malpractice.  The arbitration hearing ended after 30 minutes, with the lawyer paying.
 

Main reasons for a Seller to Exclude the CISG:

	 
	Article 74 – limits damages to foreseeable damages.
	Article 78 – interest on non-payment (no notice required)

	Bad Seller
	Love


	Love

Normally also the creditor of the purchased price!

The best rule in existence for interest…

	Good Seller
	Potential bomb

 

If you don’t expect to breach…
	Love

Still the best rule (only helps the seller) 


 


Main reason for a Buyer to Exclude the CISG:

	
	Article 74 – limits damages to foreseeable damages.
	Article 78 –interest on non-payment (no notice required).

	Good Buyer (has money)

	No!

 

Statistically, seller will breach, so buyer should exclude CISG or Art. 74.
	No!!

 

Worst rule for buyer.

	Bad Buyer (has no money)
	Yes
Statistically rare (why enter the K?).
	No!!!!!


 

Main reasons for a Seller to Exclude the CISG:

	 
	Article 38 – buyer must examine goods in as short a time as practicable.
	Article 39 – buyer must provide notice of non-conformity in a reasonable time.

	Bad Seller
	Love


	Depends
Alternative rule is a fixed period (reasonable time is 1 to 4 months in CISG – Vigevano).  Look to alterative notice requirement in domestic law applicable.

	Good Seller
	Love
 

But generally not relevant.
	Depends
Still likely to help the buyer. 


 


Main reason for a Buyer to Exclude the CISG:

	
	Article 38 – buyer must examine goods in as short a time as practicable.
	Article 39 – buyer must provide notice of non-conformity in a reasonable time.

	Good Buyer (has money)

	No!

 

This does but hurt the buyer.
	Depends (probably)
 

Alternative rule is fixed period.  Likely shorter under set rule than 1 to 4 months that CISG provides.

Italian rule provides 8 days to give notice.

	Bad Buyer (has no money)
	No!


	Depends (probably)
 

Alternative rule is fixed period.  Likely shorter under set rule than 1 to 4 months that CISG provides.


Suppose a client asks whether or not you should exclude the CISG?

First thing you ask is whether client is buyer or seller:

· Not comparing buyer laws and seller laws, comparing seller laws under CISG to seller laws under other substantive law
· Statistically speaking, seller is the bad guy!
· Consider someone who builds airplane engines, where a lot can go wrong, should probably use the CISG
Let's say the buyer sells dynamite that has previously killed 5 people.

· You want article 74
· Compare German law…which does not limit damages (besides direct and immediate limitation)
· Italy, for example, foreseeability limit only applies in negligence (e.g. not in intentional breach of contract)
X. Formation

 

CISG deals with general contract law (see the issue of formation)

· The only such one (besides its predecessor, the 1964 Hague Convention)
· See e.g. the Convention on transport of goods by road, no rules on formation
· Intended for B2B transactions, so no special protections for buyer or seller
· German case law says it’s seller friendly—this is only in relation to German law.
 
CISG does not allow for precontractual liability.

U. Article 14 - Offer

Offer must be:

· Sufficiently definite or precise
· Trade usages or practices may allow for an offer that would otherwise be indefinite
· Indicates the specific goods
· Provides quantity and price or method to determine such
· Indicates an intention of the offeror to be bound
· The more limitations in the offer, the greater the likelihood it was intended to be binding
· Specific language is extremely important
· Limitations of liability generally indicate an intention to be bound
Article 14(2)

Proposals not addressed to one or more specific persons are considered invitations to make an offer, unless there is a clear indication of intent to be bound.
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Article 55: Default Market Price

Apparent contradiction between Article 14 (requires a price for the offer) and Article 55 (sets the default price at the market price) is explained because CISG isn’t exhaustive on formation.
· Article 55 applies when Article 14 doesn’t

· Part II of the CISG doesn’t apply (Article 92 reservation)

· Trade usages trump Article 14

· Contracts conclude by way other than offer and acceptance (e.g. performance)

· If there is an offer under Article 14, it requires a price
Standard Contract Forms


In order to be incorporated in the offer, Standard Contract Forms must be:

· Specifically referenced in the offer/contract
· Actually delivered to the buyer

· German Supreme Court Decision, 31 Oct. 2001

· Cannot merely post them somewhere accessible to the public (e.g. online)

· Insufficient to send them in an attachment to an email (it may be corrupted) – must actually be in the text
According to Ferrari, terms in the Standard Contract Terms will override specific terms in the contract itself as the “last will of the parties.”
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Delivery & Irrevocable Offers 

Article 15

(1) An offer becomes effective when it reaches the offeree.
· Defined in Article 24:

· Made orally
· Delivered by any other means to the person
· Delivered by any other means to the place of business or mailing address
· Delivered to habitual residence—only as a last resort
(2) An offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches the offeree before or at the same time as the offer.
· Withdrawal is not a revocation (on an irrevocable offer).  It relates only to offer in transit!
· If you make an irrevocable offer by registered mail, you can call and say disregard this offer that will withdrawal.
· Due to confusion with the mailbox rule (acceptance effective when dispatched)

· During the period between dispatch of acceptance and receipt of acceptance, the conclusion of the contract is left up to chance
 

Article 16:

(1) Offers under the CISG are generally revocable!
(2) Can make an offer irrevocable if:

(a) Indicates it is irrevocable (e.g. by stating a fixed time for acceptance) OR
· Ferrari doesn’t think fixing a time for acceptance is generally enough; that is usually meant to protect the offeror, not the offeree.  It just states when the offer will lapse.

(b) If it was reasonable to rely upon the offer as irrevocable and the offeree has relied up on the offer.
· Estoppel requirement
 
Article 17:

An offer, even if irrevocable, is terminated when rejection reaches the offeror.
V. Article 18 – Acceptance

Accept by any means except for silence or inactivity, pursuant to Article 18(1)

· Trade usages always trump

Acceptance is effective when it reaches the offer (Article 18(2))


· Defined in Article 24

· Made orally
· Delivered by any other means to the person
· Delivered by any other means to the place of business or mailing address
· Delivered to habitual residence—only as a last resort
· Only within specified time or a reasonable time (in the circumstances)

· Oral offer requires immediate acceptance unless circumstances indicate o/w
Acceptance by performance (without notice to offeror) only if established with trade usages.

[image: image101] 



[image: image102]

 

 

[image: image103]
 

Article 21 -- Late Acceptance

21(1): if offeror stays quiet after late acceptance, no K

21(2) but if the letter or late acceptance shows that it would normally have reached the offeror in due time, the late acceptance is effective, unless the offeror notifies the offeree that it was late and the offer lapsed
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Article 19—The Mirror Image Rule

19(1) - Reply purporting to be an acceptance containing limitations, modifications, etc… is a counter offer--mirror image rule
· Must be an actual modification—If it just mirrors a default rule, it cannot possibly modify the terms of the contract

19(2) – Purported acceptances that do not materially alter the terms of the offer is an acceptance unless offeror without undue delay objects orally or dispatches a notice to that effect.

· Without notice by the offeror, the contract is concluded with the modification.
· Modifies the mirror-image rule

19(3) – Presumption of materiality if terms relate to:
· Price

· Payment

· Quality

· Quantity

· Place and time of delivery

· Extent of one party's liability to the other

· Settlement of disputes
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Battle of Forms


CISG applies the “last shot” rule under Article 19.

· German Supreme Courts apply a knock out rule to form contracts, but there is no basis in the CISG for such a rule

· Commentators generally agree that the last shot rule is applicable

· Even if the last shot rule has many problems, that doesn’t mean it’s not part of the CISG
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XI. Non-Conformity

Basic Obligations of the Seller


Article 35(1) – compliance with contract:

· Quality

· Quantity

· Even if there is more quantity than specified, the buyer must reject the delivery (notification) or pay at the contract rate – Article 52

· Description required by contract

· Contained in or packaged in the specified manner

Article 35(2) – default rules, except for when parties have agreed otherwise

(a) Fit for purposes for which goods of same description would ordinarily be used

· Ordinary use is an autonomous concept

· Judges make decisions on a case-by-case basis

· May not be obvious (e.g. higher price may convey status not durability)

(b) Fit for a particular purpose expressly or impliedly made known to the seller at the time of conclusion of the K (except where buyer did not rely or reliance on seller’s skill and judgment would have been unreasonable)

· Does not require seller’s consent – this is a one-sided provision!

(c) Posses qualities of goods held out as sample

· Only applies to sample provided by the seller
· If buyer has a sample, look into Article 35(1)
(d) Packed in usual manner or (if no such manner) sufficient to protect the goods

Article 35(3) – No liability under 35(2) if buyer knew or could not have been unaware of such a lack of conformity

· Does not apply to 35(1)
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Burdens of the Buyer


Buyer must give notice of nonconformity within reasonable time or loses rights – Art. 39(1)

· Articles 38 & 39 set forth burdens, not obligations

· Breach of burden doesn't give anything to opposing party

· Breach of obligation gives something to the other party (or creates a claim)

· Refusal of excess under Article 52 constitutes notice
· Reasonable time has wide range of acceptable periods (from a few days up to 4 months)

· Different courts determine reasonable time differently

· Some use per case-by-case basis

· Some have presumptive period of reasonable time

· 
Ferrari thinks presumptive period of reasonable time puts more of a burden on the seller (who must prove within presumptive period) and should be abandoned
Buyer has a two-year cut-off period in which they must give notice – Art. 39(2)

· Exception for when the terms of the contract make this cut-off period unreasonable

· Not a statute of limitations

Buyer must inspect goods in as short a time as practicable 
– Art. 38(1)

· Ferrari thinks that short as practicable should be notice and reasonable time should be inspection
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If the seller breaches intentionally, buyer sheds burdens under Article 40

· If seller knew or could not have been unaware of non-conformity, buyer has no Art. 38 or Art. 39 obligations

· Gross negligence of the seller or intentional breach of contract
· Often pleaded, rarely applied
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Hypo:


Suppose buyer insists upon choice of Swiss law; if seller agrees, but demands forum in Iraq,  what happens?


Result:


In Iran, Iraq, Saudi Arabia, and some parts of Brazil, choice of law is invalid!  The seller just destroyed the buyer’s choice of law clause.





Hypo:


A ( A with choice of law ( F and choice of forum ( D.


Is this a valid choice of law?


Result:


The CISG wouldn’t apply regardless (because Art. 1(1) internationality isn’t satisfied).


The Rome Convention might allow the choice of law.  Austrian law would naturally cover their dispute, so there need to be an international element in order to create a link (place of conclusion of the K, transport of the goods, etc…)


Ferrari suggests that citizenship is sufficient.





Hypo:


I (CS) ( Sweden (CS w/ art. 92 & 94) in 1994


Forum: I


Choice of Law: I


Result:


Art. 1(1)(a) only to I, III, & IV, but not to IV.  But Rome Convention applies choice of law, so 1(1)(b) applicability leads to Italy, a full CS, so part II of the CISG also applies.





Hypo:


Dk (CS w/ 92) ( Brazil (NCS)


Forum: Dk


Choice of Law: Switzerland


Result:


Article 1(1)(a) doesn’t apply because Brazil is a NCS, but Dk is party to the Rome Convention.  Can the parties choose a neutral law (a law not connected to either party)?





Under the Rome Convention, neutral law is great.  Switzerland is CS, so CISG applies by virtue of 1(1)(b).





Hypo:


England (NCS) ( F (CS)


Where do you have to start court proceedings in order to apply the CISG? (presuming the CISG is good for your client).


Result:


Choose Italy as the choice of law and Spain as the forum.  Choice of law is valid and leads to a CS, so 1(1)(b) applies.


Choosing Italy as forum gets to the Hague Convention, due to Rome Convention’s general conflict of conventions approach (Art. 21).





Hypo:


D ( CH on Dec. 13, 2001


Choice of Law: D


But, on Jan. 1st 2002, the new German Civil Code comes into force.  Which law is applicable?


Result:


The new German Civil Code is applicable.  It says so itself (provides a transition rule).





Hypo:


I ( D selling ships in ‘08


Choice of Law: CISG


Forum: CH (CS)


Result:


CISG is not a valid choice (not state law); additionally, it excludes ships.





Hypo:


CH (CS) -> UK (NCS)


Forum: A (CS)


Choice: CH(CS)


Result:


Easy case under 1(1)(b).  CISG clearly applies.





Hypo:


US -> England


Forum: England


With use of English pound and the K concluded in English.


Result:


May be sufficient to create an implicit choice of law.





Hypo:


US -> English


Choice: formation covered by US and performance by English law 


Result:


No really within the wording of the Rome Convention, but Article 3's ample authority to the parties suggests that the governing principle of freedom of choice by the parties applies; they should be allowed to chose both.





Hypo:


US (CS w/ art. 95) -> England (NCS) in 2004


Forum: A (CS)


Choice: performance in UK, formation in CH


Result:


UK (NCS) and CH (CS)


The CISG applies to formation (pursuant to 1(1)(b)), but UK law applies to performance.





Hypo:


US (CS w/ art. 95) -> England (NCS) in 2004


Forum: A (CS)


Choice: Offer is covered by CH law and acceptance covered by US law.


Result:


Invalid choice.  Parties cannot divide law so as to cause “unsolvable problems.”  There would be no choice of law clause.





Hypo:


F (CS) -> Sweden (CS w/ art. 92) in 2008


Forum: A (CS)


Formation in CH (CS).


Result:


Parts I, III, & IV of the CISG is applicable pursuant to 1(1)(a), but not Part II due to the Art. 92 reservation.  Nonetheless, during the 1(1)(b) analysis, A is party to the Rome Convention.  Since Article 3(1) allows party choice, in whole or in part, the choice of law is that of a Contracting State and Part II of the CISG applies, pursuant to 1(1)(b).





Hypo:


Contact for 5 years, selling 250K t-shirts a year to a buyer


From 2000 to 2005


'00 and '01 the buyer buys 250K


In '02, the buyer only buys 200K


Result:


The seller must sue on the breach of the distribution contract.





Hypo:


Contact for 5 years, selling 250K t-shirts a year to a buyer


From 2000 to 2005


'00 and '01 the buyer buys 250K


In '02, the buyer only buys 200K


Issue is resolved, and in ’03, the buyer buys 250K shirts, but 25K shirts are defective.


Does the choice of law in the distribution contract apply to the individual sales contract?


Result:


This is a perfect example of a choice of law originating prior to the conclusion of the contract.  Choice of law clauses are separate agreements with a separate life from the contract it arose to govern.





Hypo:


Renter is Italian, calls beach owner in Cabo, agrees to rent a house for 10 years for a specified sum and they agree to use Italian law, but in Italy, rental contracts for immovable property for more than 9 years require a written form.


Is the choice of law valid?


Result:


Italian law governs the contract, even though it says the form of the contract is invalid.





Hypo:


A (CS) -> Brazil (NCS) in Mar 1, 2003 


Choice of Law: Brazil


Later chose CH law in October 2, 2004


Result:


Article 3(2) clearly allows subsequent modification of applicable law.  Swiss law applies.





Hypo:


CH -> France on March 1, 2003


CH is seller & creditor of the purchase price, but it’s non-assignable.


 


Suppose the K says the buyer must sell w/n 90 days


Suppose CH party gets wind of deal available w/n 10 days, so it needs money


 


CH sells to a French bank (b/c it can easily see whether or not buyer is solvent)


April 1st, 2003.


 


On May 2, 2003, parties (seller and buyer) choose French law…


Should the third party be affected by this change of choice of law?


Result:


In CH non-assignment clauses are valid (the only law in continental Europe that is overall applicable - not just B2B like in Germany)


 


Bank has bought receivables that are non-assignable…


Banker would be ecstatic and change to French law, because now they can get their receivables and CH party needs to pay damages.


 


But what if they started with French law and later switched to CH law?


Bank that bought receivables would find itself the non-owner of receivables it had bought validly


Here the choice of law would not be given effect!  Cannot adversely affect third parties...


But the law chose does affect the dealings between the two parties


 


Changes of law subsequent are prohibited only if they adversely affect a third party, not if it benefits a third party.





Hypo:


England (carrier)  -> Italy (consigner)


F -> Italy (goods)


What law applies?


Result:


Loading, discharge, and place of business of the consignor are not in England, so the three methods of meeting the requirements for Article 4(4) are not met.  





First line of 4(4) strongly suggests that 4(2) doesn't apply (case law agrees), so it returns to closest connection.








Hypo:


Dk (CS w/ 92 II reservation) -> F (CS) in 2008


Forum: A (CS)


What law applies?


Result:


Part I, III, & IV of the CISG apply based pursuant to 1(1)(a).  A private international law analysis under 1(1)(b) begins with the Rome Convention.  Since there is no choice of law, Article 4(1), the closest connection applies.  Nonetheless, since this doesn’t fall into 4(3)’s rule on immovable property or 4(4) on carriage of goods, 4(2)’s presumption of characteristic performance applies.  The characteristic performance of a sale of goods is that of the seller who must deliver the actual goods, as opposed to the buyer, who merely must pay (a function common to many contracts), so the law applicable is that of the seller.  Dk law applies.  Consequently, there is no applicability of the CISG pursuant to 1(1)(b) and domestic DK law applies to the formation of the contract.








Hypo:


San Marino (independent country, but enclave in Italy)


Tax haven


Non Contracting State to the CISG


 


San Marino (NCS) -> D (CS) in 1993


Forum: D(CS)


Goods: SM -> D


Result:


German is party to the Rome Convention, so, since no choice of law was made, the judge goes to 4(1); he then looks into the presumption under 4(2) of characteristic performance.


In bilateral contracts, transfer of money (monetary obligation) is not sufficient (applies to many types of contracts) but the seller has the characteristic performance in a sales performance by virtue of transfer of goods and transfer of title.


Consequently, law of the seller (San Marinoapplies) and the CISG does not.








Hypo:


San Marino (NCS) -> D (CS) in 1993


Forum: D(CS)


Goods: SM -> D


The contract was drafted in German, the legal tender was in German marks, the place of delivery was Germany, and the choice of forum was Germany.


Result:


German is party to the Rome Convention, so, since no choice of law was made, the judge goes to 4(1); nonetheless, under 4(5), he disregards the 4(2) presumption and determines that Germany was more closely connected with the contract.


Consequently the CISG applies.








Hypo:


Dunhill designs bags; makes a contract with a company to provide bags.  Dunhill hands over information regarding how to make the bags, including specifications on size, color, etc…


Which RR rule do you apply (4(1)(a) – sale of goods or 4(1)(b) – provision of service)?


Result:


Not clear.  Ferrari suggests interpreting 4(1) to avoid 4(2) – characteristic performance.








Hypo:


San Marino (NCS) ( D (CS) with contract in German, legal tender is German marks, place of performance is in Germany, and the forum is in Germany.


Result:


Rome Convention 4(2) & 4(5) would lead to the CISG (closest connection is Germany) pursuant to 1(1)(b).








Hypo:


San Marino (NCS) ( D (CS) with contract in German, legal tender is German marks, place of performance is in Germany, and the forum is in Switzerland.


Result:


The law of the seller applies under the Hague Convention Art. 3.  The law of the seller is not a mere presumption!  San Marino law applies.





Hypo:


UK (NCS) ( D (CS)


How do you (as the buyer) get to the CISG?


Result:


Use a CS as the choice of forum and choice of law to get to a CS, so the CISG is applicable through 1(1)(b).


	OR


Have the forum in a country where the Hague Convention is in force and invite the seller to Germany to conclude the contract.





Hypo:


What if you offer to sell Ferrari a Ferrari and to deliver it to the law school at 40 Washington Square South, but Ferrari says, deliver it to 240 Mercer (because law students will be impressed, whereas professors won’t care).


Is this an offer and acceptance?


Result:


	Under the Hague Convention


		Mirror image rule – no contract.


Under the CISG:


	Article 19(1), the mirror image rule kicks in, and there is no contract.


Article 19(2), additional or different terms that do not materially affect the agreement will constitute acceptance, unless rejected orally.


19(3) is the only difference, but it doesn’t change the rule, just interprets it…


States examples of material differences (price, payment, quality, quantity of the goods, place and time of delivery, extent of liability or settlement of disputes)





	19(3) is a rebuttable rule on interpretation.


		German Supreme Court supports this proposition (although early cases differed)








Hypo:


CH ( CND in 1985, with goods from Paris to New York.


Result:


Since there is a subjective element (parties in different states) and an objective element (goods cross a border), the Hague Convention applies.





Hypo:


I ( F with delivery from Milan to Nice.


The driver has lunch in Italy, but the goods are stolen before they cross the border.


Does the Hague Convention apply?


Result:


No; thief would determine whether the convention applies or not








Hypo:


I ( F with delivery from Ventimilia to Milan (both in Italy).


Truck driver crosses over the border and stops in France for lunch, where the goods are stolen.


Is this international under the Hague Convention?


Result:


No (at least for Hague Convention); otherwise truck driver would determine whether the Convention applies or not.








Hypo:


I ( CH, with delivery from Milan to Campona (which is enclave of Italy in Switzerland).


There must be a border crossing, but parties don’t intend to send the goods to another country.


Result:


Has not yet been dealt with in case law ( Argument either way (probably against).





Hypo:


D (CS to HC) ( I (CS to HC) in 1983 and the Forum is Israel (CS to HC).


Is this international?


Result:


We don’t know!!! This is absurd, since all are contracting states to the Hague Convention.





If the goods are shipped from Munich to Rome, then HC definitely applies (b/c it’s Israel).





Hypo:


US (NCS) ( I (CS) in 1985, with goods from New York to Rome.


Forum is Israel (CS)


Does the Hague Convention apply?


Result:


Yes! Even though the U.S. party has a place of business in a non-contracting state.


Since internationality is applicability for the HC, judges must apply the 1964 Hague Convention.





Hypo:


CND (NCS) ( F (NCS) in 1985, with goods from Montreal to Paris.


Where do you start court proceedings to get the Hague Convention?


Result:


Start court proceedings in Israel (CS).  Since internationality is satisfied and internationality is equivalent to applicability, the judge will have to apply the Hague Convention, even though both parties have their places of business in non-contracting states.





Hypo:


US (NCS) ( F (NCS) with good delivered from New York to Paris.


Forum: <Contracting State>


Result:


In this case, the Hague Convention would apply.


French & U.S. delegations would have said no link, but there is one link: the forum.





Hypo:


A case of dynamite explodes in a warehouse of the buyer, damaging the warehouse and injuring the buyer’s employees.


Result:


The CISG is partially applicable (to the damage to the warehouse, but not the employees).








Hypo:


Buyer orders a specific quantity of a chemical and the seller provides the chemical, but composition is minutely different from request (0.1% more zinc than requested).


Is this a non-conformity of goods?


Result:


There may be trade usages that allow the seller to provide the goods within a margin of difference!





Hypo:


Sale of wood with slightly different composition.


Result:


Trade uses in Austria deny right to damages for this miniscule non-conformity.





Hypo:


Suppose you are the proud owner of a Picasso, but the director of a museum asks you to sell it, at market price, while pointing a gun at your head.  Is this covered by CISG? (if different places of business, etc…) Is this valid? 


Result:


CISG does not say; there is an express gap, so we must necessarily resort to domestic law.  We need to find a law that states that pointing a gun at a party during the formation of a contract invalidates the contract and file in a forum whose conflict of laws rules lead to said law.





Hypo:


I ( US with the litigation in Austria and the standard terms of the Italian party expressly state that the applicable law is English law.


Result:


The CISG applies pursuant to Article 1(1)(a) an d the US party does not want to exclude the CISG!


Nonetheless, the requirement that choice of law clauses must be individually signed (double-signature) is a formal requirement and is trumped by Article 11 of the CISG.  Consequently, the CISG is implicitly excluded!





Hypo:


D ( US with the litigation in Austria and the standard terms of the German party expressly state that the applicable law is English law.


Result:


The CISG applies pursuant to Article 1(1)(a) an d the US party does not want to exclude the CISG!


The German test for unconscionability of certain clauses tests the intentions of the parties (a substantive test).  Consequently, domestic law on substantive validity applies (pursuant to Article 4(a)) and the choice of law clause is invalidated, so the CISG applies.





Hypo:


F ( England.  


The contract includes a clause that guarantees the machine will be able to dry a certain amount of wood within 2 years.  The machine has been running for 2 years and 3 weeks and it took 5 weeks to get installed and operating after delivery.  The buyer complains to the seller about inability to dry stated amount of wood 2 years and 2 months after delivery; 3 weeks after the 2 year contractual guarantee period ran out.  Several letters go unanswered, so the buyer sues the seller.


Will the buyer be stopped by the Article 39(2) cut-off rule?


Result:


The 2 year guarantee in the contract seems to fall within the exception of incompatibility in 39(2), since the buyer couldn’t possibly know that the seller had breached the guarantee until after 2 years had already passed (and consequently passed the cut-off date).





Hypo:


Buyer purchases sweaters without any contractual guarantee.  Can the buyer sue the seller if he discovers a deformity in certain stored sweaters 3 years after delivery?


Result:


Buyer can still bring suit (for instance, German law would allow 5 years for the statute of limitations), but the buyer will lose, because he loses all rights under the Article 39(2) cut-off rule.





This would be a good reason to fight the application of the CISG.





Hypo:


Suppose that you conclude a contract for a sale of spare parts marked in your warehouse, but it burns down.  Who bears the risk?


Result:


The owner!


In Italian law, if the spare parts are marked and awaiting pick up, the buyer owns and risks the goods!


In German law, the warehouse owner would still own them and would need to comply with the contract or pay damages.








Hypo:


A ( D with the litigation in Germany.  Suppose that A subsequently sells the goods to CH.


Result:


CISG applies by virtue of article 1(1)(a) and says domestic law should deal with ownership.





Domestic law in all three countries says that the risk is transferred when ownership is transferred (handing over the goods).  Consequently, if A gives the goods to CH, CH owns the goods.  This seems fine, because risk is transferred only at the moment of handing over the goods under the CISG.








Hypo:


F ( I then F ( B with litigation in France.


Who owns the goods?


Result:


CISG applies by virtue of article 1(1)(a) and says domestic law should deal with ownership.





Domestic law in all three countries says ownership is transferred at the moment of the conclusion of the contract (if the goods are specific, unique, or otherwise not fungible).  Nonetheless, the CISG only passes risk at the handing over of the goods.  Here the Italian owns the goods, with all rights and privileges, but until handing it over, the Frenchman bears the risk, though he cannot dispose of it.





Hypo:


There is a yearly wine exhibition in Verona, Italy.  Generally only Italian wine and olive oils are sold, but this year a German seller participates.  Suppose a German buyer tries the wine, buys it, has it shipped to his business in Germany.  Buyer then tries it, decides there is too much residual sugar, and sues for non-conformity.  


Was the German booth a place of business in Italy for purposes of the CISG?


Result:


Autonomy seems present, but duration and stability seems lacking.





Hypo:


German seller has been in the exhibition for 5 years.


Was the German booth a place of business in Italy for purposes of the CISG?


Result:


Autonomy seems present, duration, but is there stability?





Hypo:


German seller has been in the exhibition for 50 years, the entire life of the festival.


Was the German booth a place of business in Italy for purposes of the CISG?


Result:


No?





Hypo:


Grand opening of a computer discount store in the U.S.  Owner then starts shouting over the intercom that he just won the New York lottery, and that he will sell all stock for 50% off , then close later today.


Is this a place of business?


Result:


Yes?


Where else could the place of business be?


Is there an alternative? Is he Canadian?


It’s a store…even if he closes tomorrow, still has lease, contractual obligations, stock…





Hypo:


USA gets D (intermediary) ( D


Suppose a bank needs to sell some art to get some capital, but doesn’t want to put the art on the market at home, because it is too easy for potential buyer to learn about financial troubles.  It askes an art dealer to see if the painting could be sold in other markets and asks them not to disclose the bank as seller (could reflect poorly on stock, etc…).





Alternatively, could ask dealer to say that they bought it 5 years ago…





Then the Liechtenstein turns out to be a Liechtenstoen (just a little bit fake), the German buyer sues.


Is it international?


Result:


If the contract is D ( D, then clearly domestic


German buyer gets 100% of damage, but German seller suing the U.S. bank gets only foreseeable damages; it is very easy for the intermediary to lose.





True seller wins, even though best position to detect fake.





Normally K is between D buyer and US seller; CISG applicable, which is good for bad seller.





Hypo:


USA gets D (intermediary) ( A


Dealer does not disclose the principal, painting is discovered as a fake and the Austrian buyer sues.


Result:


If principal is undisclosed and German is considered party, then US cannot be sued under the CISG.





Hypo:


D ( Brazil


Brazilian flies to Germany to buy Volkswagen cars to be shipped to Brazil to sell to public (to open a VW dealership).  The cars arrive on three months after the conclusion of the K, but they are dark colors (in Brazil and other hot countries, only light colors sell).  German party knew there was a VW plant in Brazil, so he didn’t have to actually ship the cars, but could charge for shipping.


Where is the applicable place of business for VW, in Brazil or in Germany?


Result:


The German party would prefer CISG in order to limit damages (Brazil allows moral damages), but must use German as a place of business.





Since it is merely a production plant, it likely lacks autonomy.  CISG applies.





Hypo:


D ( Brazil


Brazilian VW plant has full autonomy, duration, stability.


Where is the applicable place of business for VW, in Brazil or in Germany?


Result:


Since Brazilian VW plant is a full place of business, Article 10(a) kicks it, but lacking the knowledge of the plant before concluding the contract, the Brazilian party cannot claim that it has the closest connection to the contract or performance.





CISG applies.





Hypo:


D ( Brazil


Brazilian VW plant has full autonomy, duration, stability; the first contract goes by without issue, but now the Brazilian knows about the VW plant.  Flies back to Germany and makes another deal, but these cars come in dark colored and the Brazilian sues.


Does the CISG apply?


Result:


Since it is a full place of business, Article 10(a) kicks it and both parties know about the plant, so it is in play.  Additionally, the place of performance is more relevant than place of conclusion of the contract, so the VW plant has the closest connection. 





Brazilian law applies (it is a domestic contract).








Hypo:


US ( US, Ferrari orders 5 computers while living in NYC, tells the sales person they are for his business.  Has the goods delivered to his business at 40 Mercer.


Result:


Clearly a domestic contract, with the CISG inapplicable.  Under Article 1(3), Ferrari’s Italian citizenship is irrelevant.








Hypo:


US ( Canada, Ferrari has closed up shop, moved to Canada and opened his business there (but he maintains his residence in NYC).  He goes back to NY salesman, orders 5 more computers, same address, same type, provides same credit card.  


Result:


The contract is definitely international under Article 1(1), but the salesperson could not know it was international and would rely upon domestic law.  If the seller had known it would be international, he may not have wanted to conclude it.


Article 1(2) applies, and the K is not considered international under the CISG.





Ferrari also says the CISG will apply for another reason, but doesn’t say why.





Hypo:


US ( US.


Is this an international contract?  


Result:


Who can tell?  If the receivable is from a U.S. company, no; if it is from a French company, yes.





Hypo:


US (assignor) ( DK (assignee), underlying contract is US ( US


Is this an international contract?  


Result:


No!  Underlying contract is not international.





Hypo:


US (assignor) ( DK (assignee), US department store sells all receivables for 5 years worth of “rent-to-buy” contracts on kitchen appliances in return for 80% of the value to a DK bank.


Does the IFC apply? 


Result:


Impossible to know.  It depends upon who buys the kitchen appliances.  If a U.S. buyer, then IFC does not apply.  If a non-U.S. buyer, then IFC does apply (and future receivables are acceptable).


Worse, the contract is covered by different laws based upon different buyers.





Hypo:


Italian loves to ski, makes an offer to a German on December 21, 1990


German accepts offer on January 3, 1991


Italy ratifies the CISG on 01/01/1988


Germany ratifies on 01/01/1991


Are the Contracting States?


Result:


They are Contracting States for Part III of the CISG (rights and obligations) based upon Article 100(2), but not for Part II (formation), based upon Article 100(1).





Hypo:


F ( Japan, in December 2008.


Japan became a Contracting State in August 2009, but they ratified the CISG 12 months earlier.


Result:


No 1(1)(a) applicability; Article 99 states that a country becomes a Contracting State when the CISG enters into force, not upon ratification – it specifically derogates from the Vienna Convention.





Hypo:


D (CS) ( Dk (CS w/ art. 92)


Forum: D


Result:


Article 92(2) states that Dk is not a CS w/ regard to Part II.  Consequently,  Parts I, III, & IV of the CISG apply pursuant to Art. 1(1)(a), but Part II does not.





Hypo:


Dk (CS w/ art. 92) ( F (CS)


Forum: Dk (pursuant to choice of forum)


Result:


Article 92(2) states that Dk is not a CS w/ regard to Part II.  Consequently,  Parts I, III, & IV of the CISG apply pursuant to Art. 1(1)(a), but Part II does not.





Hypo:


I (CS) ( D (CS) in 2008


Forum: Dk 


Result:


CISG applies pursuant to Article 1(1)(a), all of it.  Reservations only impact when on the parties has the place of business in Dk.





Hypo:


F (CS) ( CND (CS w/ art. 93) in 1993


Forum: F 


Result:


If party was from one of the reserving provinces, CISG would not apply pursuant to Art. 1(1)(a).


If party was from one of other provinces, CISG would apply pursuant to Art. 1(1)(a).





Hypo:


F (CS) ( D (CS) in 1994


Forum: CND Province w/ art 93 reservation.


Result:


No Canadian case rendered during the relevant period, but seems like CISG should apply pursuant to Art. 1(1)(a).





Hypo:


F (CS) ( D (CS) in ‘08


Forum: DK (CS w/ art. 92 reservation) 


Result:


CISG applies pursuant to Art. 1(1)(a).


Here, Art. 92, 93. 94 reservations are all irrelevant.





Hypo:


Dk (CS w/ 92 & 94 reservations) ( Sweden (CS w/ 92 & 94 reservation)


Result:


CISG does not apply, but does not affect their status as contracting state (simply Art. 94 exception).





Hypo:


USA (CS w/ art 95) ( China in 2003 (CS w/ art. 95)


Forum: D(CS)


Result:


Article 1(1)(a) clearly applies; since you never get to a Article 1(1)(b) analysis, the reservation does not matter.  The CISG applies.








Hypo:


Brazil (NCS) ( Portugal (NCS) in 2003


Choice: CH (CS)


What forum would you pick to get to the CISG?


Result:


Pick any Contracting State that is a party to the Rome Convention.


If the forum is a CS (w/o an Article 95 reservation), the CISG applies pursuant to Art. 1(1)(b).


If the forum is party to the Rome Convention, then choice of law definitely applies.





Hypo:


US ( China


Forum: A


Does the CISG apply?


Result:


The CISG applies by virtue of 1(1)(a).  





Hypo:


US (CS w/ 95) ( England (NCS) in 2004


Forum: US (CS w/ 95)


Does the CISG apply?


Result:


Does not apply by virtue of 1(1)(a) and there is no 1(1)(b) (because of the Article 95 reservations in the forum).  Presumably the PIL analysis leads to the US seller, but the US wants to apply domestic law (hence the reservation).  





Hypo:


US (CS w/ 95) ( Portugal (NCS)  in 2004


Forum: US (CS w/ 95)


Choice: CH (CS)


Result:


In the US, freedom to choose laws is restricted, so there may be an issue with lack of “reasonable connection.”


Here the issue is a conflict between CH domestic law and CISG, not a conflict between US domestic law and CISG, so there’s no reason to ignore the CISG.  Nonetheless, it will not apply by virtue of 1(1)(b) – which effectively does not exist.  Additionally, it will not apply the CISG as the lex specialis in regard to international sales contracts in Switzerland.





Hypo:


Brazil (NCS) ( China (CS w/ 95)


Choice: China


Forum: US (CS w/ 95)


Result:


Ferrari suggests that you get to the CISG as the most specific part of the Chinese law


Art. 95 reservations do not impact the status as the signatory to the CISG!


Consequently, other nations do not have to respect the art. 95 reservation (unless comity is part of PIL rules; not the case in civil law countries).





Hypo:


Brazil (NCS) ( China (CS w/ 95)


Choice: US (CS w/ 95)


Forum: China (CS w/ 95)


Result:


Same analysis here, more specific rules in the US are the CISG which should be applicable.





Hypo:


US (CS w/ 95) ( England (NCS) in 2008


Forum: CH (CS)


Result:


You get to the law of the US by virtue of the 1955 Hague Convention art. 3(1)


CISG is 1(1)(b) applicable!


 How could the US legislature impose its art. 95 reservation onto Swiss courts?  Clearly 1(1)(b) is applicable in CH and Art. 95 does not have any impact on the status as a contracting state!





Hypo:


US (CS w/ 95) ( England (NCS) in 2008


Forum: D (CS)


Result:


Rome Convention 4(1) & 4(2) leads to the law of the seller and the U.S. Nonetheless, German courts will apply the domestic law because the U.S. is an Article 95 reservatory state.





Hypo:


CH ( England (NCS) in 2006, with court proceedings starting in 2008


Forum: England


Result:


Start with the 1964 Hague Convention (England has never denounced):


England has 2 reservations: both parties much have their place of business in HC countries and both parties have to opt into the Hague Convention in the contract.  Since England is the only state still a party to the HC, meeting the first reservation would indicate that the subjective element of internationality was not met.





Here: CH denounced the HC in 1989 and parties did not opt in.





Consequently, the conflict of laws analysis applies.  Under the 1980 Rome Convention (to which England is a party), the law of the seller applies.  Article 4(1), the closest connection applies, as interpreted by Article 4(2), where the characteristic performance is that of the seller.  Moreover, there is no closer connection under Article 4(5) that would negate the presumption in favor of characteristic performance.  





The judge should use the most specific Swiss law, which, in this case is the CISG.





Hypo:


In 2001, parties form a 10 year contract relating to goods, stating that each year, the buyer must purchase $250M worth of goods (the total value of the K is $2.5B).  From 2002 to 2008, all is well.  In 2009, the buyer only buys $100M worth of goods (the price of goods had dropped radically).


Does the CISG apply?


Result:


This looks like a distribution contract, which is not covered!





Hypo:


Contract for designer bags with specific instructions on the material and the design.  Is this a sales contract under the CISG?


Result:


Does the information supplied by the buyer (design, etc…) allow a party to avoid the CISG?


Design specifications are not materials (barring one incorrect case).





Hypo:


Buyer asks seller to produce kitchenettes for a new apartment hotel in the Black Forest using wood that the buyer will provide. 


Is this a sales contract under the CISG?


Result:


This is providing a service (building the kitchenettes).  Additionally, the wood of the buyer invokes the Article 3(1) exception.  It is not covered by the CISG.





Hypo:


Buyer wants seller to sell it “QuenchThirst,” a sports drink.  The seller will supply the bottles and 84% of the contents, but the buyer will supply the seller with 16% of the liquid (a secret formula that only the buyer will produce).


Is this a sales contract under the CISG?


Result:


The secret formula is the essence of Quench Thirst, so it is qualitatively substantial (even if not quantitatively substantial).  The CISG does not apply.





Hypo:


Seller is producer of leather bags; Jaguar wants 500 leather seats for a limited edition car and supplies design specifications; But seller does not normally produce leather seats.  


Is this a sales contract under the CISG?


Result:


Simply analyze the price of producing the leather seats vs. the cost of the leather.  It’s hard to tell without numbers.





In Italian law, doing something abnormal or outside ordinary production takes it outside of sales law. 





Hypo:


Tanker is sold, although completely enclosed in the harbor.  It’s intended to be turned into a restaurant.  


Does this fall into the exception under Article 2(e)?


Result:


The original purpose matters (consider case of out-of-commission sub).  The CISG does not apply. 





Hypo:


Tell the seller that buyer is purchasing 5 computers for personal use (a lie).  


Does the CISG apply?


Result:


No, under 2(a), the exception to the CISG must actually be personal use.  This isn’t exclusion of the CISG even though you know it applies and you’re trying to get out of it.  Exclusion requires agreement (at least constructive).





Hypo:


D ( England in 2008, with choice of English law and litigation in Germany.


Is the CISG excluded?


Result:


No.


The CISG doesn’t apply under 1(1)(a), because England is a NCS, or under 1(1)(b), because the applicable law is that of England (a NCS).


This is simply a case of non-applicability—parties can’t exclude the CISG when it doesn’t apply.





Hypo:


US ( F in 2007, with the choice of Portuguese law and the litigation in Switzerland.


Does the choice of law constitute an exclusion?


Result:


Yes.


The CISG is 1(1)(a) applicable and the choice of law is valid under Article 2 of the ’55 Hague Convention.  Since Switzerland allows implicit exclusion, choosing the law of a non-contracting state like Portugal will constitute such an exclusion.





Hypo:


F ( US with litigation in France.


Does pleading solely on the basis of French law constitute an exclusion?


Result:


Yes, but only because the French Supreme Court is terrible.





If both lawyers make a mistake, this is really just shoddy lawyering; if one of the parties mentions the CISG, yet both plead on the basis of French law, this is really implicit exclusion (implies choice of French law with knowledge of the alternative—other party’s response constitutes an agreement).





Hypo:


US (CS w/ 95) ( D (CS) in 2004 with choice of Danish law (CS w/ 92) and litigation in Germany.  One party is contesting the conclusion of the contract.  What law applies?


Result:


Article 1(1) is obvious, since both parties have place of business in different places and Article 1(2) must be fulfilled since the parties chose a law different from that of either's nationality and of the forum.  Article 1(1)(a) applies because both parties have their places of business in a contracting state.  Consequently the CISG is applicable in toto.


 


Nonetheless, Article 6 must be invoked to examine the intentions of the parties.  Since implicit exclusion is acceptable in Germany, we must consider the choice of law of a Contracting State with regard to Parts I, III, & IV, but the choice of a non-Contracting State with regard to Part II.





The parties have implicitly excluded Part II of the CISG and will apply Danish law on formation.








Hypo:


US (CS w/ 95) ( D (CS) in 2004 with choice of Danish law (CS w/ 92) and litigation in the US.  One party is contesting the conclusion of the contract.  What law applies?


Result:


Article 1(1) is obvious, since both parties have place of business in different places and Article 1(2) must be fulfilled since the parties chose a law different from that of either's nationality and of the forum.  Article 1(1)(a) applies because both parties have their places of business in a contracting state.  Consequently the CISG is applicable in toto.


 


Nonetheless, Article 6 must be invoked to examine the intentions of the parties.  However, the US only allows express exclusion, so it would apply the CISG and use Danish law only as gap-filler.











Hypo:


US (CS w/ 95) ( D (CS) in 2004 with choice of English law (NCS) and litigation in the US.  One party is contesting the conclusion of the contract.  What law applies?


Result:


Article 1(1) is obvious, since both parties have place of business in different places and Article 1(2) must be fulfilled since the parties chose a law different from that of either's nationality and of the forum.  Article 1(1)(a) applies because both parties have their places of business in a contracting state.  Consequently the CISG is applicable in toto.


 


Nonetheless, Article 6 must be invoked to examine the intentions of the parties.  However, the US only allows express exclusion, so it would apply the CISG and use English law only as gap-filler, even though the parties chose the law of a non-Contracting State.











Hypo:


England ( D in 2004, with choice of English law and litigation in the US (CS w/ 95). What law applies?


Result:


Article 1(1)(a) doesn’t apply and Article 1(1)(b) cannot be used since the US has an Article 95 reservation.  A conflict of laws analysis applies, but the parties have chosen English law (this is acceptable throughout the U.S. – generally the only requirement for choice of law is a “reasonable link”).





The applicable law is that of England and the CISG is neither applicable nor excluded.








Hypo:


England ( Portugal in 2004 with a choice of Swiss law and litigation in the US.


What law applies?


Result:


No applicability under Article 1(1)(a) and effectively no Article 1(1)(b) analysis.  Choice of law may be valid; if it is, Swiss law is applicable.  Nonetheless, the most specific Swiss law is the CISG!





Hypo:


Argentina (CS w/ art. 96 reservation) ( CH litigated in CH, but the contract was concluded orally.  Parties explicitly agree that Article 12 doesn’t apply.


What law applies?


Result:


Argentina’s reservation (though invalid because it has no form requirement) applies, knocking out Article 11, 29 or any other provision of Part II that doesn’t require a contract in writing.  Nonetheless, which law applies to the knocked out provisions?


It can’t be the law of the country making the reservations (what if both countries are reservatory states), so just apply the underlying applicable domestic law.


Ironically, Argentina’s law would apply, which has no form requirement.





Hypo:


Ferrari makes an offer regarding three different types of airplane engines, with prices ranging from $882K to $1.2M.  Is this an offer?


Result:


No; there is not actual price.  The offeror cannot actually accept the offer and know what he must pay (or what he is getting), although alternative goods can be valid offers if precise about the details.





Hypo:


Ferrari offers to sell all the t-shirts that you need for $1.09/shirt.  Is this an offer?


Result:


German courts state that “all you need” is sufficient.


Ferrari thinks this is classically indefinite; commentators agree, but there is no agreement in case law.





Hypo:


Ferrari sends out 500 brochures, targeted to specific people, even addressed to their names.  Is this an offer?  


Result:


The offeror may not actually want to be bound, since if everyone accepts, he may be in breach of contract immediately (insufficient supplies).


Unless there is some condition to limit liability, this does not constitute an offer.





Hypo:


Buyer asks a friend to get some paintings; requests that he spends up to $1M but not more.  Third party can go out and make a contract between you and painter/owner for the paintings, but this is not an offer and acceptance.  


Result:


Incorporates the general principle of meetings of the minds.





Hypo:


An electronics store exhibits an iPad in the display with a price $50 cheaper than the Apple Store.  


Result:


Clearly not an offer; everyone who saw would want to buy it and the proprietor would be in breach of contract as soon as he or she ran out of iPads.  It’s simply an invitation to make an offer.





Hypo:


An electronics store exhibits an iPad in the display with a price $50 cheaper than the Apple Store.   Customer comes in and asks for it.  The owner says, we’re out of stock so it’ll take 5 months.  Do you still want it.  The customer says “yes.”


Is this an offer and acceptance?


Result:


Yes!  Specific goods, intention to be bound, price and quantity agreed upon.


Customer made an offer; owner made a counter-offer and the customer accepted.





Hypo:


Ferrari sends an offer with the contract on 2 sides of a sheet of paper and 5 other sheets enclosed in the envelope labeled “Standard Contract Forms.”  The offeree accepts.  Are the Standard Contract Forms part of the contract?


Result:


Only if the Standard Forms are specifically referenced in the offer, not merely enclosed with the offer.  





Hypo:


Ferrari sends an offer with the contract on 1 side of a piece of paper and “Standard Contract Forms” on the back of the paper.  The offeree accepts.  Are the Standard Contract Forms part of the contract?


Result:


Only if the Standard Forms are specifically referenced in the offer.  If they are not actually referenced in the contract, even having them on the opposite side of the paper will not suffice to incorporate them.  





Hypo:


You get an offer that says you have 15 days to accept.  What should you do?


Result:


Send an acceptance by snail mail immediately (if within bounds of possibility that you want to accept).  As soon as acceptance is sent, the offer is not revocable, but you have 14 days to consider the market and you can call up and simply accept orally whenever it is most convenient (or withdrawal the acceptance).


No form requirement for withdrawal!





Hypo:


You get an offer that says you have 15 days to accept.  Send an acceptance by mail immediately, then have 14 days to consider the offer and the market, but the offer is not revocable (under Article 16).  What if the acceptance only arrives 30 days later?


Result:


There is no contract!





Hypo:


If, for two years, you have been sending me sweaters and I either return them within 15 days or keep them for resale, I cannot all of a sudden turn and attempt to use 18(1) to get out of the contract.


Result:


The contract is formed.





Hypo:


French seller gives the offer to an Italian, who immediately sends out an acceptance under Italian snail mail, which reaches the French seller a month late.  In the meantime, French seller found another buyer and sold the goods.  French seller does nothing.


Is there a contract?


 Result:


The contract is formed.  There is no reasonableness restriction on Article 21(2).





Hypo:


French seller gives the offer to an Italian, who immediately sends out an acceptance under Italian snail mail, which reaches the French seller six months late.  In the meantime, French seller found another buyer and sold the goods.  French seller does nothing.


Is there a contract?


 Result:


The contract is formed.  There is no reasonableness restriction on Article 21(2).





Hypo:


First time relationship.  I am a manufacturer, you are a buyer of retail merchandise (a large chain).  You offer to buy t-shirts for $2.99/shirt, 50K.  Ferrari decides to say, yes, and I will cut the price to $2.89/shirt!  Can the retailer really say that this is a material difference??


Result:


No way that this materially alters…suggests that material modification must be to the offeror's detriment.  Article 19(3) must be mere presumption.








Hypo:


Ferrari wants to conclude a K for movable goods; you say yes, but exclusive jurisdiction of the courts of New York.  Is there a contract?


Result:


No.  This is a material alteration in the terms (both under Article 19(3) and common sense).


Contrast �HYPERLINK "http://cisgw3.law.pace.edu/cases/100331u1.html"�Belcher-Robinson LLC v. Linamar Corp., 31 Mar. 2010, M.D. Alabama�.





Hypo:


Ferrari submits an offer with perfectly good standard contract terms (on the back, referred to in the original offer).  You accept, with your acceptance also referring to your standard contract terms included on the back of the acceptance.  Ferrari goes ahead and starts to perform.  Which terms apply?


Result:


Article 19(2) applies.  Consequently, your purported acceptance is most likely a counter-offer.  Ferrari’s performance forms a contract.  Consequently, the original offeree’s terms apply.





Hypo:


French company in south of France where there is lots of calcium ordered machines to dry hardwood floors, specified that such machines were to be installed in that specific area.  Machines worked poorly due to hardness of the water.


Is there non-conformity?


Result:


Article 35(2)(b) requires no agreement or consent of the seller; the buyer just needs to let the seller know of the specific purpose.  Consequently, there would be nonconformity.








Hypo:


Ask a company to deliver plants to Siberia, then, when the plants die, the buyer complains that the plants aren’t weather resistant.


Is there non-conformity?


Result:


The seller could argue that it was unreasonable for the buyer to rely upon the seller’s skill and judgment, since the buyer knew perfectly well how Siberia is a frozen wasteland and still picked out the specific plants.





Hypo:


You buy Apple computers and you get green apples.  


Should you give notice?


Result:


It has been suggested that you need no notice in this case, but Ferrari disagrees as does all case law; you give notice to give the seller an opportunity to cure!


Probably the seller doesn't even know that you wanted Apple computers as opposed to green apples (although wouldn't the price tip you off?)








Hypo:


German tourist visits the US, encounters a store that sold sporting goods to retailers.  German tourist saw five rowboats, bought them, asked the seller to deliver them to a London Address, on a business card reading Hyde Park Sporting Goods.  Eventually he returns to London.  He hears that 5 rowboats arrive; still within original packaging.  He takes off the packaging, finds that 3 out of 5 rowboats have huge holes.  He calls the seller immediately; calls the seller again (who never answers) and leaves several messages. He never hears back and eventually starts court proceedings


Is there non-conformity?  Can the buyer rely upon it?  Is this transaction within the scope of the CISG?


Result:


Reasonable time has not elapsed since he discovered it, but what about after he ought to have discovered it?  The German tourist just continued with his trip, while the boats had arrived with the defect easily discoverable.  He could have told an employee to examine, because Article 38 says "or cause them to be examined."  Larger businesses with existing apparatus to examine goods suggests that they will have less time.





Reasonable period of time started the day of delivery because the holes were so obvious!





Look into 2(a) exclusion.


Is this a ship?


No, rowboats are more sporting goods, not transport vessels (store, function, ordinary use).





Is this a consumer sale?


No, business card suggests they are for resale


No, number (5) suggests that they are not for use by consumers


 


Time practicable must be shorter in cases of perishable goods and seasonable goods (seller needs time to take them back and to put them on the market)








�Add additional issues


�Is an implicit choice of law a matter of fact or of law?


�Does that mean that the CISG is not applicable?  A distribution K is not a K for the sale of goods?


�Wait! Don’t German courts consider a choice of the forum to be equivalent to a choice of German law?


�This must be a mistake.  The Convention has to apply in this case.


�Where is this general principle found?


�to read full text Vigevano, Rimini, Padova, Padilla (Pavilla?)


�My notes say that Ferrari thinks that validity is an autonomous concept under the CISG, but this clearly doesn’t make any sense!


�I don’t have good notes on the result.


�I’m also not sure about this case.


�Why the hell would the CISG apply in this case.  I should probably be able to figure it out by the time I’m done.


�Is this different? Notes say that Art 92 and 1(1)(a) does not invoke the CISG, but I don’t get why the hypo is different (maybe just the forum).


�It seems like the CISG would not apply here from my notes, despite being more special.  What’s up with that?


�Combining England’s reservation with internationality requirement, is it even possible to have the Hague Convention apply anymore?


�How do you reconcile Article 4(b) – no effect on property and Article 30 – seller must turn over property in the goods?


�I have no idea if this is right.


�Is this true in the CISG too?


�Are standard clauses excluding the CISG subject to domestic formal validity requirements or are they only subject to substantive validity requirements under domestic law, since the CISG gets rid of form requirements?





�Does exclusion require agreement of some type?


�Can you implicitly derogate from the CISG in the US?


�How does this imply consciousness of applicability of the CISG?


�Is choosing “US law” enough?


�Do US courts actually apply the CISG in this situation?


�Can they partially exclude the CISG and get rid of these articles? i.e., can a party exclude Part III and keep the rest of the CISG with Article 28 excluded?


�This looks great for the seller, but does it really matter that much?


�Does this become an issue of agency law?


�If the standard contract forms exclude the CISG, do these  rules still apply?  What if the general contract excludes the CISG?


�Is this really true?


�But the text itself says different….


�Is this correct?


�Is there a consensus in case law?


�Who does which?


�If you violate this provision what are the consequences?
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