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1. Law and Administration: The Basic Concepts
a. Due Process
i. Goldberg v. Kelly (at 798) 
1. Idea: given the power discrepancy between citizen and government need due process procedural checks to ensure citizens gets opportunity to speak up for themselves.  

2. holding: evidentiary hearing required before termination of public assistance

a. Extends due process protection to “new property” 

3. Rationale: 

a. statutory entitlement to benefits + absolute necessity of the funds to live = big property interest

b. balance government and private interests

i. huge private interest: taking essential benefits, cannot fixed by post-termination hearing
ii. government interest: economic, concern about judgment-proof recipients 

1. But also government interst in stopping societal malaise (i.e. public interest) 

c. What process is due?

i. Doesn’t have to be quasi-judicial trial

ii. Just need notice of termination and opprtunity to defend by confronting afverse wirness and  presenting argumetns/avidence only.  

ii. Board of Regents v. Roth (at 806) [1-year contract as assistant professor at State university; job with no future rights]
1. Court says no due process protection – university doesn’t have to give him reasons for not rehiring nor opportunity for hearing on rehiring decision.
2. Does DP apply? Determined by the “nature of the interest” – is it liberty or property? (weight of those interest irrelevant)

a. Liberty: Roth has liberty to seek a new job 
b. Property: need legitimate claim of entitlement to benefit.  Roth’s property claim is based on employment contract BUT that contract specifically says:  ends 6/30.  
3. DISSENT: gov’t job is an entitlement unless government can provide reason for denying employment; otherwise government unfairly rewarding some citizens and not others.
iii. Perry v. Sindermann (at 810) [professor for 10 years at school with no tenure system, but a statement in the faculty guide]

1. Court says expectation interests can be created by state laws, practice which trigger due process protection

2. property interest =  reasonable expectation of re-employment 
3. So Sindermann has DP right to hearing before non-renewal decision.
iv. Civil Service System

1. civil service system replaced patronage with meritocracy (__crat = power to govern)

v. Holmes upholds bad man theory of the law (law provides disincentives to do wrong) vs. moral theory (law speaks to issue a moral command) 

vi. Arnett v. Kennedy (814) (civil service employee who cannot be fired at will wants a pre-termination hearing after being accused of bribery)
1. Lloyd-Lafollette Act governed federal civil service employment: “only can fire to promote efficient of the service,” gives fired employees notice PLUS reason

2. Court hold that NO pre-termination hearing required because the regulations create the jobs through the rules and you have to take the “bitter with the sweet.”  The grant of the substantive right comes from the legislature which only gives post-termination Due process right comes from hearing.  Doesn’t distinguish Goldberg on welfare vs. employment but does say that because this hearing is about clearing name – not simply losing one’s job – post-termination is sufficient.  
3. Concurrence hold that this is a property right (Majority never addressed this question), and says once you decide there is a right implicating due process, the weight of that right can be used to determine what process is due.

vii. Mathews v. Eldridge (833) (issue: does Due Process requires pre-termination hearing for Social Security disability payments)
1. Balancing test (Mathews factors): 
a. private interest that will be affected by the official action

b. the risk of an erroneous deprivation of such interest through the procedures used, and the procedural value, if any, of additional or substitute procedural safeguards

c. the government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail

2. Holds for government, no pre-termination hearing because disability benefits aren’t based on need (distinguish Goldberg)
3. Encourages cost-benefit model: if we can decrease risk of error – thereby saving government money – by putting procedure into place then we should impose procedure. Generally this model doesn’t require pre-hearing determinations.

viii. Mashaw Article 

1. Analyzed Social Security disability hearings.  His research shows that most who requested a post-termination hearing got their benefits restored.  
2. Models of Administrative Justice

a. Moral Judgment Model – adjudication model.  Advocate trial-like hearing in front of ALJ.  Gives opportunity be heard and increases likelihood of getting deprived benefit.  Lawyers who believe the law exist to do justice support this model.
i. Counter – trials aren’t a one-size-fits-all remedy.

b. Professional Treatment Model – about individual case-by-case approach to learn about each person’s needs and help them.  

i. Counter – More expensive than bureaucratic model.  No clear professional with expertise to get someone off welfare.  Paternalistic model; no client say in their treatment.
c. Bureaucratic Rationality Model – focuses on accuracy and efficiency.  Requires a set of rules so rationality is opposed to the subjective/emotional.  Focuses on being fair by treating everyone the same.
ix. Magna Carta

1. Sets up idea of due process – confers right not to be imprisoned, outlawed or exiled without due process.  

a. Can see moral judgment model in this text
b. Judicial Review
i. Dr. Bonham’s case (Bonham was charged with practicing without a license and medical malpractice by the College of Physician which granted licenses to doctors).

1. Court held that statute was inherently biased -- College of Physicians was judging the dispute and has incentive for Bonham to lose since they get the fine (even if they didn’t they would be better off if Bonham lost and there was less medical competition).
a. No man can be a judge in their own cause as that would be a violation of “comment right and reason.”

2. Crucial case for idea of judicial review – idea that a statute is not the law regardless of what the legislature says, if it goes against common law traditions (Judiciary supreme over legislature, counter-majoritarian).
ii. American School of Magnetic Healing v. McAnnulty (at 979) (Postmaster returned all of P’s mail claiming that P was committing fraud by training the body to heal the mind).
1. Court limits discretion of postmaster to determining fraud only where there were provable facts at issue – brings up issue of what is a fact.  Expansive view of judicial review.
iii. Miller v. Horton (Holmes, J.) 
1. Holmes holds that Commissioner is personally liable to owner of horse (even though this creates wrong set of incentives to kill animals who may have Glanders).  Reasons this based on fact that statute says “in case of Glanders” not “cases where there might be glanders” so commissioner only has authority to condemn animals that actually have the disease.  

iv. Gildea v. Ellershaw, (overturning Miller)
1. court holds that you cannot recover personally against city council members who were acting within the scope of their ability.  Court is concerned about disincentives to become a government official.  
a. Can see this as a social cost issue – protecting interest of entire community at expense of interest of individual.  
c. Rules and Discretion 
i. Boyce Motor Lines v. United States (at 490) (trucker with dangerous materials goes through Holland tunnel, truck blows up)
1. Delegation statute allows ICC to formulate regulations for safe transportation of explosives.  Regulation says “Avoid tunnels so far as practicable”: can such a vague statute sustain a conviction?  
2. Court says YES: 
a. Court focuses on fair warning (notice)!

b. statute isn't that vague (term is commonly used)
c. since statute requires “knowingly violates” don’t need specific standard to provide fair warning

d. only knowingly violate if he knew the meaning of the regulation he was violating

e. Since company participated in regulation they should know definition of “practicable”
f. Industry is extensively regulation so implied notice

3. DISSENT: there is absolutely no guidance here (not “shortest practicable.”) Criticizes majority for knowledge issue saying knowledge just means knowledge of facts not knowledge of the law.  Statute is too vague because no notice.
ii. Forsyth County v. Movement (at 494) [parade ordinance tell administrator to vary parade fee to reflect estimated cost of maintaining public order.  History: ordinance passed after extensive counter-demonstrations to civil rights demonstration.  Here D is wants KKK-like demonstration against MLK day].
1. no articulated standards, no need for him to provide an explanation for his decision (!), BUT will inevitable have to judge the content of the speech and those whose opponents are more violent will have to pay more.  
2. too much discretion – possibility of arbitrariness OR town could charge more to unpopular groups.

3. higher standard for laws limiting 1st amendment free speech

iii. Kenneth Culp Davis, Administrative Law Treatise (excerpt)  (499)
1. Regarding non-delegation doctrine: argues that delegations are good as long as there is protection against arbitrary power and discernible legislative purpose.  

2. Safeguards – protection against arbitrariness – are more important than standard 

3. Test should be administrative safeguards not statutory ones.  

4. Requirement should be that administrators confine their discretionary power through standards and rules.

5. nondelgation doctrine will evolve into a broad spectrum of judicial protection against unnecessary and uncontrolled discretionary power.

iv. Arizona Grocery v. Atchison (at 597, 1932) [Facts: Carrie charged rated within ICC’s min/max; shipper challenged; awarded reparations from ICC; carrier sued.
1. Regulations existence to regulate railroad shipping rates – rate-making (oldest concept of regulation)
2. Purpose of rate-making: railroads are “natural monopolies” (waste of overall resources to have duplication of railroad lines) so government regulation is essential to insure no over-charging and insure “fair profit” (what RR would get in competitive market).
3. ICC created to set rates, and then allowed reevaluation (with reparations) if rate is inaccurate 

4. Court said agency must follow its own rules until it changes that rule; ICC’s regulation was like law from legislature (see ICC as quasi-legislative) and cannot be reevaluated.
a. Also true for long-standing procedures (see p. 602)

5. Raises issue, which is better:

a. Can’t mess with old rule unless pass a new rule OR

b. Decide what is appropriate for each position

c. Rules = predictability, able to invest, maybe better from due-process perspective (notice & reliance) VS. discretion (may be better at getting you the “right rate” – if ICC makes mistakes may want review of decision).  
6. DISSENT: ICC was merely saying “charge at your own risk, boundaries indicate when you’re definitely excessive.”

v. United States v. Caceres (at 602) [IRS has evidence that D violated tax code; evidence obtained by meeting without DOJ approval of taping, violating regulatory procedures.]
1. Can evidence obtained in violation of agency procedures be admitted as evidence in a criminal trial?  YES 
2. Why?  Incentive issue: to rule otherwise would encourage agencies to have fewer protective rules, and ultimately defendants would be hurt.  

a. Internal disciplinary action was appropriate deterrence.
3. DISSENT: Due process requires that once government officials make rule they must follow those rules even if they aren’t outcome-determinative or otherwise required.  
2. Statutes and the Rule of Law
a. A Discourse upon the Exposicion & Understandinge of Statutes (excerpt) 
i. Earliest formal piece about statutory understanding (1580) lays out every important point about interpretation that has been used since.

ii. 3 approaches:
1. Words: plain meaning, understand words per their natural meaning.   Idea that words shape our thoughts – nothing to look to below the words.  
2. Sentences: consider the words together with the sentence and any further implication by the words being in the same sentence.

3. Meaning: “words were but invented to declare the meaning of men.”  Idea that language is used to express our ideas.

a. Look to purpose: prior common law may indicate what motivated the new law.  

i. Rule: if common law is uncertain assume CL is opposite of statute (circular reasoning!)

ii. Look to the mischief statute may have been trying to correct.

b. Look to legislative history (i.e. preamble)

i. Argument against legislative intent: no mental state to a collective of individuals

ii. Calabresi says send it back to legislature to take a 2nd look.

c. Take the statute by equity: “what would the legislature have done if they had foreseen this situation?”

d. See how statute is being implemented and legislature silence can be read as approval.  

e. Rule of lenity: for penal law interpret leniently in favor defendant.  

iii. Maybe when necessity requires judge can ignore the statute (i.e. ticking-time-bomb).
1. slippery slope

2. What about when the law is clearly unjust?  

3. BUT idea that equity is part of our system of law – so question is whether involving equity means finding the truest meaning of the law (what the legislature would have done) OR actually breaking the law.   Even equity courts, historically, were only authorized to disregard common law statutes, but did “equitable” statutory interpretation (i.e. what would legislature do”).  

iv. When time passes and circumstances change the meaning of statutes is needed – since judges can overrule common law rule that are outdated they should be similarly authorized to change the statute (Calabresi)
b. Scalia, A Matter of Interpretation
i. You cannot go beyond the meaning of the words; that is against the statute and illegal.

ii. The words are all we have – even if the words aren’t infallible, they are the best option since they are the source.
iii. Also produces more uniform interpretations.

iv. COUNTER: practically this can never really happen because some language is inherently vague
1. Response: look at context, the rest of the statute

2. Response: look at history NOT to find legislative intent but to figure out what the words actually meant at the time

v. Scalia is a textualist not a strict constructionist

1. What does this mean?

2. There are 2 kinds of intent:
a. intent to achieve outcome (i.e. purpose) BAD

b. intent to use words that will be interpreted in a certain, narrow way – import: Scalia says this is ok
c. i.e. “Be here at 2” meant to be 2pm not 2am.

3. So strict constructionist would say 1st amendment doesn’t mean letter, but Scalia looks for reasonable reading of the words.  Says can determine import without subjectivity

vi. Dworkin: constitutional principle were meant to be broad.  

1. Scalia responds: some are broad (i.e. free speech includes letters) and some narrow (i.e. cruel and unusual doesn’t prohibit the DP).

vii. Tribe: there is no way to determine which portions of the constitution should be interpreted broadly and which shouldn’t be

viii. Common Law Statutory interpretation isn't democratic since judges decide what the law is.  

1. for democracy people have to have direct impact and not give that power to unelected group (i.e. judges).  

c. Calabresi, A Common Law for the Age of Statutes (excerpt) (Supplement)
3. The Legislative Process and its Discontents
a. Eskridge on the Civil Rights Act AND Against All Odds: The Campaign in Congress for Japanese-American Redress 
i. Both pieces illustrate that looking at the nitty-gritty of how a law makes its way through the house and the senate:
1. isn't very democratic:

a. biggest hurdle is getting stuck in committee
b. also filibuster (i.e. Civil Rights Act)

c. even though majority of population didn’t support reparations for Japanese-Americans just have to win the minds of Congress. 
2. Legislative history isn't worth much since there is so much horse-trading.
3. Think about fractionalism: for Civil Rights Acts, the Southern Dems were against it…. 

b. Theories of legislation:

i. Public-choice theory: legislation reflects classes of people attempting to maximize their self0inteeres (i.e. rent-seeking behavior).

1. i.e. Japanese were after money and maybe a little justice on the side.

2. Since Congressional interest is in getting elected may pass legislation that constituents don’t support if wont loose seat (and get something for it).  
ii. Public-interest theory:  people may behave in the public-interest; can use theory to model behavior OR to measure the value of a piece of legislation by how it serves the public INTERST.

1. interest of all Americans is in not oppressing others
2. tension as to whether public interest is served when following what majority think OR what is actually best for the populace.  
4. Statutory Interpretation in Action
a. Riggs v. Palmer (1889, Supplement) [grandson poisons grandfather to get inheritance – can grandson still get $$?]  Court holds against grandson.
i. Statute says that wills can only be amended in certain ways – must be in writing.

ii. Court’s ruling ignores language of the statute – saying that legislative intents isn't for will to stand when benefactor kills person with will.

iii. Why should the job of the judge be to consider the principles and maxims 
iv. Moral view 

1. Problem with the view: judge is in the position of ruling on morality rather than law.
2. If you can’t figure out the morality (which you usually can’t) then have to go with the law rather than have judge impose his own moral reading.

v. VS. Pure Law/Statutory Interpretation:
1. focus on the wording

2. It’s within the statute not to apply it strictly by the word.

vi. One approach:

1. judge has to into account the laws, statutes AND principles to see if the rules apply and if they are outweighed by principles like no man should profit by his own wrong

a. Some say this approach  is courts replacing legislature OTHERS says legislature is actually the authority.
b. Judges have always applied common law principles of justice in our system.  

vii. Can see this as battle between the legislature and the judiciary

1. Legislature better because more democratic

2. Judiciary better because independent
b. Church of the Holy Trinity v. United States, (1892) (Supplement)
i. Law bans importing foreign workers includes an explicit list of exceptions which doesn’t include ministers.  Church is convicted because hired minister – SCOTUS overturns. Why?
ii. Turning point case where court uses legislative history
iii. Reading the statute to apply to this case would produce absurd

1. Look at title of act “prohibit … labor” and interpret “labor” as manual labor.

2. argued that overall purpose was to raise standard of foreign immigrants by banning manual laborers

3. Look to committee report which says “we are confident bull will only be construed to mean only manual labor,”
a. COUNTER: indicates that legislature saw dual meanings but chose not to change the bill likely because rest of Congress wouldn’t 

iv. WE are a Christian nation and statute as prosecution reads it would undercut this.  
c. Pepper v. Hart, [1990] ch. 203 (C.A.) (Supplement) [Tax question: should the free tuition private school employees receive be taxed at the cost of full-tuition or just the marginal cost of the additional child?]
i. Statute says: “cost of the benefit is the amount of any expense incurred in or in connection with its provision”
ii. Court (Lord Wilkinson) says that the plain meaning of the statute supports the IRS BUT uses legislative history to rule otherwise.
iii. This is the 1st time House of Lords used legislative history.  Why?

1. Separation of powers – legislature should pass law, courts should construe then; looking at legislative history gives legislature too much power.

a. ALSO: recourse to legislative history encourages vague statutes because 1 – can put comments into the record to encourage courts to interpret it their way 2- can blame court for results legislators don’t like.

b. BUT: accountability is important and if you move too much power from legislature to courts no accountability

c. BUT: judiciary is a lot more conservative – stare decises

d. BUT: judiciary is an entrenched elite, legislature is more diverse, closer to the people.

2. Expense of getting legislative materials

a. COUNTER: if the issue is getting the law right we shouldn’t care about expense

3. Citizens should be able to look a the law alone to know what it is – due process idea of notice
a. COUNTER: anyone wanting to know can also look at Hansard as long as courts says the law = statue + history
4. Legislative history is often inconclusive

iv. Here, though, the statements made when the bill was passed are very conclusive – very rare that only one opinion in legislative history!
v. Court says can only look at legislative history when it definitely gives you the answer and avoids a bad outcome (of course that means you always have to look at the history to find out when that is the case)
d. Aldridge v. Williams, (1845) (Supplement)
i. Statute sets out elaborate reduction plan for duties that exceed 20% and then said the new act is out-of-effect in June/1942.  Ship arrives in US after 6/42.  Importer says: statutes silence means that Congress didn’t enact any law after 6/42
ii. Statutory interpretation approach: only look at words, figure out intent by looking to laws upon the same subject or the public history of when it was passed.  

1. this act was passes as a compromised between the South which didn’t want tariffs on imported goods and the North which wanted tariff protection from cheaper English goods

iii. court doesn’t want to reach conclusion that there are no tariffs in place – it is one of the major sources of government revenue.  Holding against importer preserves stability.

iv. 2nd issue: should charge be based on value in Liverpool, or value at US port?  Judge says US, maybe in 1842 more sense that people knew how to value things – otherwise due process concern that won’t know value whereas export value is easier to determine based in invoice.
e. American Trucking Assn’s v. U.S., (1939) (Supplement) [ICC’s enabling act gives them the power to set qualifications and hours of service of employees.  Trucking association argues this means all employers, ICC says they have more limited authorization – only employees involved in transport].
i. Rare case where agency wants less responsibility.
ii. ICC says they have no special expertise to undertake the expensive job of regulating non-drivers (i.e. secretaries).

iii. Lower court said: when the words are clear there is no room for interpretation, even when that produces a harsh result.  Here employees has a clear meaning which does only mean drivers.

1. Characterizes’ ICC’s expertise concerns as a mere inconvenience
iv. SCOTUS – no rule on how to find intention, start with words but if that doesn’t get you to your result then you look at intent.

1. Even though employees meaning all employees isn't absurd, new test is unreasonable, plainly at variance with the policy of the legislation as a whole.  
2. great expansion of court’s power – always look to statute’s purpose.

3. Court also gives a lot of weight to ICC’s determination that they don’t have jurisdiction assuming that agency knows the most efficient outcome and assumes that Congress’s purpose is to create an efficient outcome.
v. Still rule of law today: start with plain language, but if that produces a meaning at variance with the policy of the legislation go with the policy the best you can figure it.  

f. Public Citizen v. DOJ, 491 U.S. 440, 471 (Kennedy, J. conc.) (1989) [Issue: whether the ABA was utilized by the executive such that it would fall under the purview of the FACA].
i. Kennedy concurrence: clearly under FACA’s purview.  Plain meaning of “utilize” is use, and president uses ABA.  Sees Holy Trinity’s precedent limited to the truly absurd!
ii. Majority: effect of calling this a “utilization” is contrary to the reasonable purpose of the statute.  Obviously there must be some qualification to “utilize” otherwise anytime the president meets with 2 people it is a committee under FACA.
1. Says Holy Trinity stands for proposition that if a result is against the policy of a statute you interpret it non-literally
iii. Why doesn’t the majority or the concurrent want disclosure?
1. want to protect committee membership from jeopardizing future work relationships with nominated judges
5. Why (Not) Regulate?
a. Theories of Regulation (at 4-15; 165-225)
i. Market Failure, regulation as band-aid to correct failure 

1. monopoly 

a. can prohibit monopolies – anti-trust
b. can regulate monopolies so government sets prices 

2. information asymmetries

a. Can regulate by requiring information disclosure (i.e. nutritional labels)

b. Concern about agency capture when have different agencies for different industries (i.e. USDA).

3. Collective Action problem:

a. Tragedy of the commons

b. Public goods that have non-rivalrous consumption and non-excludability (i.e. national defense)

4. Externalities/transaction costs

a. Coase

5. Agency problems

ii. Distributional Argument against windfall profits (not used anymore)

iii. Excessive competition – i.e. bale-out of Airline industry – don’t want certain valuable industries to go out of business.

iv. Alleviating scarcity y—i.e. during wartime
b. Risk Calculations

i. $8 million/life is average amount used in making risk/benefit calculations. BUT there is a wide range

ii. Experts rating is VERY different that average person’s rating of risk.

1. Why? Availability heuristic – events/risk that are well-publicized enter people’s minds quicker so they think that are very risky
iii. Cost-benefits analysis is insufficient:

1. Risk/risk analysis – whether you are increasing one risk by decreasing another (i.e. recovering alcoholics may take up smoking so have to add risk of lung cancer to “cost” of AA).

2. Benefit/benefit: Unanticipated benefits – i.e. AA may lead to liquor stores closing and property values increasing
c. Sunstein & Pildes, Reinventing the Regulatory State (Supplement)
i. President issued executive order telling agencies to do a cost/benefit analysis of proposed regulations 
ii. Sunstein argues:
1. Modern regulatory state delivers insufficient benefits at unnecessary high costs
a. Reducing those costs could reduce poverty, improve life and health
b. Need priority setting to reallocate resources to where they will do the most good.
2. Regulation should be more democratic – need to increase public accessibility
3. Incorporate public judgments about risk so long as they are reasonable even when they differ from expert understandings “democratic judgment about qualitative differences among qualitatively different risks.”
a. So if risk is especially dreaded or inequitably distributed ok to give more resources to it.
iii. Drawback of Sunstein approach: there is no way to determine if other values are at play or whether public is just making a mistake.
d. Upton Sinclair, The Jungle, in Supplement (excerpt) 

i. Main point taken from this work by readers: beef industry is incredible bacteria-laden and nasty.  USDA was therefore created in response to reassure consumers to eat meat..
ii. Sinclair’s main point: advantage of socialism over capitalism.  Capitalism is so focused on profit-maximization that beef-extenders and worker exploitation is part of the system  

1. Wants elimination of corporations

iii. Sees regulations as band-aids, a capitalistic society’s response to challenges to avoid worker revolution so regulation = BAD.
1. in socialist state there would be no need for regulation.

e. Charles Francis Adams, A Chapter of Erie, in Supplement (excerpt) 
i. Erie railroad was essential to getting goods from the Atlantic to the rest of the county.

ii. Adams is advocating regulations in order for the state to bring into control the excesses that are being practices here by the financiers.  

1. He envisioned an agency designed to regulate the RR/

2. this way the judicial process will be centralized and judges wont be in the pocket of the corporations.

3. Rebalance power so state is more powerful than companies

iii. He is pro-capitalist and feels that such regulation is necessary for the continuing existence of the capitalist states.
iv. Can see Adams as similar to a NGO – non-governmental actor, special interest group that is interesting in changing the system.
6. A Case Study in Costs and Benefits
a. The Benzene Case (at 60)
i. Benzene is a carcinogen that is a byproduct of other processes 

ii. Studies showed that in 160 ppm there was a big increase in rates of leukemia; OSHA responds by setting standard at 1 ppm.
iii. OSHA’s enabling status set “set standard reasonable necessary or appropriate to provide sage/healthful place of employment.” And then requires that they regulate “to the extent feasible.”

1. OSHA takes this to mean that there should be the lowest possible amount of carcinogens in workplace.

2. Best available evidence does not give any info about what happens at 10ppm, so no evidence that 10ppm isn't harmful.  

iv. Plurality opinion, Stevens: Holds for the companies against OSHA.  Statutes only applies when there is a significant risk (no evidence here that >1 ppm is risky), no requirement of absolute protection.  

1. But statute discusses material harm – and certainly one employee will suffer the material harm of cancer.
v. Powell: thinks statute requires c/b analysis, not explicitly in statute, but underlying purpose (sound like Holy Trinity).
vi. Rehnquist opinion: the statute doesn’t say anything – Congress needs to make judgment calls – so statute is invalid (improper delegation)
1. Oversight comes from (president and) courts, through judicial review but then judges are merely substituting their judgment for the judgment of the agencies (Powell is against this).
a. Institutional competence: appellate courts are good at finding the law and applying it to the facts at hands (remember cannot find facts themselves).  So to focus on courts’ strength Congress needs to give clear standards.  
b. Focus is on Congressional democratic accountability
2. Why couldn’t Rehnquist get any supporters?
a. Technical complexity of decisions necessary make delegation required (institutional competence issue)
b. Good to give individual agencies discretion
c. Even if judiciary refuses to decide Congress doesn’t have to do anything.

i. Could have default standard in the absence of clear Congressional standards to the contrary (i.e. arbitrary and capricious)
7. The Rise of the Regulatory State
a. Legitimacy of the regulatory state

i. Views about inherent legitimacy of administrative state:
1. Not democratic – 4th non-accountable branch, where agency is making law
2. Administrative state = part of executive branch so there are only 3 branches, no big deal
3. They may be a 4th branch but it is a good thing because of the complications of 20th century life.  
ii. How to make non-elected body legitimacy?

1. so judiciary seen as conferring necessary legitimacy
2. Notice-and-comment period seen as democratic

3. Due Process validates decision

iii. Basic points: 
1. congress cannot set criteria for every issue
2. want administrative  agencies to have oversight

3. appellate judges are good at applying rules to facts

iv. NOTE: tension between increased democracy of agency action AND increased consistency of agency decisions (i.e. equal pricing of life) because people and experts disagree radically.

v. Due process is a way of legitimating
b. Before the APA 
i. Londoner v. Denver (at 642) [Denver city council decided to only charge the people who lives on the street for the cost of paving]. 

1. Statute requires hearing regarding pavement and then another hearing on the cost-apportionment.  Here no 2nd hearing.

2. Court said due process was violated because Londoner didn’t get to make an argument to the city council before they are charged money.

3. RULE: in a non-elected body makes a decision that has the force of law that will affect you, you get notice and opportunity to be heard or decision is unconstitutional.  Idea that administrative bodies are legitimated by notice-and-comment.

a. Better chance of winning is small number of people affected, no chance if big group (per Bi-Metallic)

ii. Bi-Metallic Investment Co. v. State Bd. of Equalization (at 644) [everyone  was scheduled to get 40% property tax increase.  Court said no need for opportunity to be heard].
1. Distinct from Londoner?

a. Efficiency – given how many people this rule applied to opportunity to be heard would take too long

b. Electing legislature is chance to be heard – don’t need extra legitimation for regular legislature.

c. The APA
i. (652-661): APA = set of default rules about notice-and-comment and judicial review that apply in the absence of criteria to the contrary 

1. Congress can prevent court from reviewing a particular action

ii. APA § 706 details scope of review: “the reviewing court shall hold unlawful and set outside agency action, findings and conclusions found to arbitrary, capricious, an abuse of discretion or otherwise not in accordance with the law.  
1. So agency decision has to be reasonable – need to connect facts found with decision made, otherwise it would be arbitrary.

a. Counter: this is a non-standard standard, just asking did the agency give a good reason.

b. Counter: no additional legitimacy conferred when unelected court without legitimacy or expertise inputs their opinion instead of the agency

2. When court suspects agency capture it will often look closer to the connection between the facts found and the decision made

iii. APA § 553 lays out the rules for creating regulation, options:

1. formal, on-the-record regulation, requires trial-type hearing
2. informal rulemaking – agency gathers evidence by research (no trial-like hearing)

3. Rule by adjudication – agency acting like common law court
iv. Agency must publish notice of proposed rulemaking (NPRM) in federal registrar

v. Need opportunity to be heard (i.e. ability to submit written comments)

1. Agency then has to “consider” comments by reading comments and providing rebuttal to show “actually considered”

a. Courts look at these rebuttals to see if they are logical

2. BUT rarely are there significant changes after NPRM
vi. This all adds up to due-process, which is necessary to confer legitimacy on the administrative agencies and isn’t necessary for the legislature which gets its legitimacy from the electoral process.

d. The Problem of the Separation of Powers Briefly Noted
i. A.L.A. Schechter Poultry v. United States (at 47) [“sick chicken” case]
1. During depression the National Industrial Recovery Act was passed to deal with the problem of excess capacity.

2. NIRA set up industrial-board to set out codes (here the Live Poultry Code) dictating the amount of goods on the market.  So the people on the commission designing the regulation were industry officials – president signs off on regulations but no guidelines as to when do/don’t sign off.
3. LPC here said no picking and choosing, must buy whole coop (rule probably helped wholesalers at expense of retailers/consumers).  Schechter accused on violating whole-coop rule PLUS selling sick chicken.
4. Court holds: NIRA is unconstitutional because it gives industry power to make regulations without standards, goals or meaningful oversight – non-delegation doctrine.
a. This is one of only 2 cases in American constitutional history where NDD used to strike down a regulation.

5. Cardozo’s concurrence: codes could have been written be constitutional if president had more of a hand in figuring out the regulation.  

ii. Amalgamated Meat Cutters v. Connally (at 51) [Congress passes Economic Stabilization Act which empowered president to engage in freeze of wages/prizes]
1. under non-delegation doctrine need intelligible principle for constitutionality:

2. court here says that principle = broad fairness and avoiding gross inequity, so NDD is pretty worthless
3. court also point to fact that legislation has sun-setting provision

a. BUT: time shouldn’t make a difference either this is an ok delegation or it isn't

b. COUNTER: practically, under emergency conditions might bend rules w/o changing legislative process 

iii. Strauss, The Place of Agencies in Government (Supplement)
1. Approaches to understanding relationship between administrative agencies and the other 3 branches: 
a. Separation of powers: need separation to protect against power-hungry tyrannous government
b. Separation of Functions: concerned about procedural protections to ensure individual fairness
c. Checks and Balances: focus on struggle between branches, effective independence and interdependence 
2. Strauss favors separation of functions and checks-and-balances – stop pretending government can be divided into 3 neat parts. 
3. Agencies are not 1 of the 3 branches but an inferior part of gov’t. Agencies have relationships with the president and oversight by congress/judiciary governed by politics, not law.
4. Constitution allows future Congresses to shape government to changing circumstances – i.e. creating administrative state. 
8. Review of Agency Action
a. Arbitrary and capricious review 
i. Ethyl Park v. EPA (1976) (p. 423) [EPA can prohibit gasoline additive that endanger public health.  EPA bans lead in gas despite fact that voluminous evidence was conflicting and not clear-cut].
1. Majority upholds regulation – saying this is a legislative-type policy judgment then in-depth examination of evidence 

2. Bazelon (concurrence): majority shouldn’t scrutinize technical merits.  Just want to review decision-making process to assure “reasoned decision.” So don’t say decision was stupid, instead say “agency failed to give a reason.”
a. Judges aren’t scientific experts

3. Levanthal (concurrence): Bazelon approach is no substantive review at all.  Present system requires judges to acquire necessary technical background.  Looks at substance from approach of don’t tell me 2+2=5.  
a. Levanthal’s view predominates on the DC circuit.

4. Can see disagreement as points on a continuum between extreme of agency just having do go through process of notice-and-comment AND other extreme of going through scientific findings study by study.
ii. Overton Park v. Volpe (at 433) [Congress passed statute saying can only put highways through parks if “no feasible and prudent alternative exists;” P says Secretary didn’t consider alternative].
1. Court overrules Secretary’s determination saying:

a. No evidence of facts considered

b. No indication why there aren’t prudent alternatives

2. Court was concerned here about the post-hoc rationalization – wanted administrative record to see how decision was reached
3. Court’s presumption of reviewability of informal agency action dramatically expands administrative law – hard-look review
4. But court still said [on remand] cannot substitute court’s decision for agency’s

5. 3 factor test:

a. was this action under Secretary’s discretion? Answer is almost always YES.

b. Was this arbitrary and capricious? APA language, substance of inquiry.

c. Followed the necessary procedural requirement?  Very rare today for Agency not to follow formal rules.

6. Even if the rules are followed then look at relationship between facts found and decision made to determine arbitrariness. 
7. Can also see this case as attempting to vindicate the environmental interests that obtained statutory protection but were at risk due to the pro-highway orientation of the DOT.

iii. Motor Vehicle Manufacturers' Assn. v. State Farm (at 439) [Regulation is in place requiring automatic seatbelts OR airbags; and agency decides to retract regulation once Reagan comes it office].
1. NOTE: cannot get into court to challenge failure to enact.

2. standard for retracting is technically same standard for enacting 
3. Agency’s rationale: retracted regulation because it wasn’t effective, people would just detach seatbelt

a. Not based on evidence just common sense!

4. Agency also worry that irrational regulation leads to consumer anger adversely affecting public’s view of safety regulations

5. Court says rationale is illogical: didn’t have to retract entire regulation, could have required airbags or made belt non-detachable.
6. BUT really can see this decision as Court chastising agency that cannot shift regulations just because new president.  
7. DISSENT, Rehnquist: change in administration is reasonable reason for changing regulation –motivated by democratic accountability (president is elected)
a. Is Rehnquist consistent in State Farm and Benzene?

i. In State Farm he wants judicial restraint, but in Benzene he wants an activist judiciary
ii. Also unclear where political will lies – Congress or Presidency?  Mashaw argues that presidency is more politically accountable since all the people vote for the presidency.
iv. ADA v. Martin (at 466) [OSHA rule designed to protect health care workers from AIDS and Hep B – requires protective equipment, employer-provided blood tests; standards of care for handling blood – dental association sues 
1. Posner upholds decision because standard is just rational basis for decision. Posner’s does c/b analysis, doesn’t like rule, thinks benefits outweigh the costs, but defers to agency.
a. If analysis was drastically wrong that would be unreasonable but if close enough then its wrong but ok.

2. OSHA didn’t compare benefits with costs, only asked whether restrictions materially reduced a significant workplace risk.

a. That’s the appropriate standard and OSHA likely meets that as rule averts >100 deaths.

i. BUT OSHA ignored lives sacrificed by rule due to increased cost -> decreased demand for medical services.  
ii. Dental Association never quantified the financial burden of the rule (in comment period) 

iii. Costs aren’t so great as to ruin industry

3. OSHA didn’t disaggregate risk to determine dentist’s risk.  Clearly there has to be a line – OSHA cannot impose onerous requirement on an industry just because it is a larger group NOR must they proceed workplace by workplace 

a. OSHA gets to choose that line and as long as it is a rational decision it is ok
4. Can see this case as dividing 2 types of judicial review:

a. Ensure regulators are properly calculating the cost/benefit analysis – idea is that government should step in to promote social good when market doesn’t.
i. Clearly market isn't solving problem on its own.  Maybe if workers/industry had more information they would use protective gear.

b. Theories of Review
i. Vermont Yankee v. NRDC (at 701)
1. Court can’t add procedure beyond the APA – Rehnquist says 553 establishes the outer-limits of what agencies can be required to do for rulemaking.

2. statute can require more than APA; agency can provide more than APA but generally formulation of procedure is to be left within agency’s discretion
3. Rationale:

a. Don’t want agencies to have to have excessive procedures (i.e. full adjudicative hearings for every reg)

b. Courts shouldn’t demand more than Congress required – allocation of powers

c. Courts will rule on substantive issues by giving procedural rationale (seems like lower court did this; anti-nuclear power holding)
4. Notice this conflicts with Overton Park which required administrative record.

ii. Stewart, The Reformation of American Administrative Law 
1. Transmission belt (traditional model): agency merely implements legislative directives. Judicial review cabins administration discretion within statutory bounds (provides legitimacy).  Agencies are legitimate because power derives from Congress.  THUS courts role isn't to second-guess agencies, very deferential standard.
a. Legislature must provide “intelligible principle to guide exercise of administrative power.
b. BUT need discretion, broad legislative directive wont be able to seal with each issue.

2. Expertise model: discretion ok if it is bound by an ascertainable goal.  PROBLEM: often choices aren’t about technical issues, they are political questions re distribution.
3. Agency capture isn't only reason for pro-industry orientation:

a. Agency responsible if industry suffers economic problems, so they are in weaker position.

b. Bureaucracy becomes “regulation minded” so if there is a limited-entry regime competition is further eliminated

c. Industry has more resources than agency so agency must be conciliatory, not purely adversarial

d. Agencies rely on organized interests for information
4. Question: how to provide effective representation of all interest without excessive cost in resources? THESIS: no a priori reasons that policy evolving from adversary process in which all affected interests are represented will be more equitable. 
a. Extensive participation rights in theory BUT limited public interest representation in practice 

b. PI advocates don’t represent everyone, only position of important underrepresented interests.
c. Notice-and-comment doesn’t really affect regulation

d. Concern that giving everyone standing to get judicial review -> delays & waste of agency resources.  

5. Excessive interest group participation transforms process so no real “best solution” just preferring some interest to another.
iii. Seidenfeld, A Civic Republican Justification (Supplement)
1. Civic Republicanism: states acts legitimately when it furthers the political community – this occurs through an ongoing deliberation process that includes all interest to reach a conception of the common good (not just majority rule).
2. Interest groups consolidate people with common backgrounds which is good as long as they debate the common good from their unique perspectives and don’t simply pursue their private concerns.  
3. Regulatory state must be structured to ensure that aren’t merely serving factional, private interests.
4. Administrative agencies are valuable because they can engage in deliberative decision-making, not over-responsive like Congress and over-insulated like Courts.
5. But “sweetheart” relationships between agencies and interest groups may work against CR.
6. Availability of agency procedures that facilitate access and discourse can uphold CR ideals: notice-and-comment is empowering, a chance to express views.
7. BUT informal rulemaking often doesn’t lead to true discourse.
iv. Sunstein, On the Costs and Benefits of Aggressive Judicial Review of Agency Action (Supplement)
1. Benefits of Judicial Review

a. Legality: ensure agencies follow congress’s commands per belief in Congress’s superior “electoral pedigree”

b. Efficient Resources Allocation – want to ensure that economic benefits of regulation exceed real-world costs

c. Other real-world improvements: wealth distribution; promote non-market values (i.e. endangered species); combat discrimination.

d. Legitimacy: courts ensure that special interests don’t disproportionately influence process, agency capture.  Thus importance of judicial independence!
2. Net Benefits of judicial review:
a. Increase in legality and social welfare

b. Deterrent to lawless/irrational agency behavior

c. Strengthens accountability to superiors within agencies

d. Brought about desire regulation (controlling asbestos)

e. Ensure against irrational regulation (require OSHA to show significant risk)
3. Ways to increase Net Benefits:
a. Proportionality: in absence of clear legislative statement, default is that statutes should be construed so that benefits are proportional to costs (not rigid c/b).
i. Why? Because otherwise over-regulate substances that get on agenda but simultaneous reluctance to regulate lots of substances

b. De Minimis Exception: no requirement of costly regulation if gains are highly speculative or minimal 

c. Understanding Systemic Effects:  need to look at perverse unintended consequences.  Especially because stringent requirements may lead to under-regulation.
d. Cautious Approach to legislative history: statutory text should take priority since history sometimes reflects view that didn’t prevail in deliberations.

e. Coordination: want conformity with current norms

f. Obsolescence: courts should be create in interpreting statutes that are out-of-date
i. E.g Statute enacted at time when carcinogens were thought to be rare and highly dangerous. 

ii. Disagrees w/ Calabresi view that courts should have the power to invalidate obsolete statute

9. Statutes Redux:  Chevron and its Aftermath
a. Before Chevron 
i. Kent v. Dulles (389) [1926 statute specifies the authority of the state department to issue passports by rules the Secretary shall designate.  Secretary denies a passport to a communist].
1. Court overrules secretary: says this goes beyond the discretion granted in the statute.  Need explicit delegation to regulatory agency.  
2. Holding doesn’t make sense given the broad statutory language – i.e. plain meaning – so what is court basing decision on?

a. Past practice

i. Court looks at practice at time act was passed.

ii. However, ignores interpretation of act since its passage.

b. Constitutional right to liberty impinged by restricting travel – but court doesn’t say statute is unconstitutional
i. Doctrine of Constitutional doubt: interprets statute to avoid constitutional question.  
3. Statutory interpretation case.  

b. Chevron, Inc. v. NRDC (1984) (at 284) [Clean Air Act requires permit for construction of new/modified “major stationary source.”  Question is whether source is just one smokestack/component (NRDC position) or whole factory (bubble approach)].
i. Answers question of court’s role in statutory interpretation.  
ii. Looking at language of statute provides no clear guidance.
iii. Looking at policy behind the law also have competing interpretations:

1. if goal = reducing pollution then care about overall air quality no output from one smokestack
2. If goal = incorporate new technology then don’t want bubble approach, want each opportunity to look at new technology.
iv. Sees power of agency as coming from president
v. 2-part holding:

1. CHEVRON PART ONE: did Congress directly speak to the precise question at issue?

a. In Chevron itself the answer is no, so move to part 2.
b. Generally to answer use statutory interpretation tools 
i. Assumes sometimes tools give you an answer and sometimes it doesn’t

c. Don’t need complete certain just clear congressional intent – smell test, test of ambiguity
i. In practice there’s a lot of agreement on which statutes are ambiguous

2. CHEVRON PART TWO

a. Question is whether agency’s decision is based on permission construction of the statute.
b. If there is an explicit gap left by Congress: due ordinary APA, arbitrary and capricious review.

c. If agency’s delegation is implicit: 

i. Rule: courts defer to the agency’s interpretation as long as it is reasonable.
ii. Same as arbitrary & capricious?
1. Often used interchangeably but reasonably may be a looser standard.  

iii. But court doesn’t completely defer to agency.

d. Why assume implicit delegation when statute is silent?
i. Have to define word to implement statute

ii. Agency may have expertise in regard to a specific word (weak case, courts are better)

iii. Agency might have better policy knowledge, interpret word from implementation perspective

vi. Can see Chevron as a legitimation of the regulatory state – court is giving up their interpretive power (especially compared to Kent!)
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