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I.  The Constitution & Article III

Policy behind new Constitution

· Needed federal courts & federal executive to enforce states’ implementation of federal legislation b/c:

· Inconsistent foreign policy (e.g. implementation of treaties) was humiliating/undermining

· No uniform commerce rules ( problems w/ debtor/creditor relations & lack of enforceability
Article III
· The Constitutional Convention made six main decisions concerning the new system of federal courts

· (1) “there should be a federal judicial power operating, like the legislative and executive powers, upon both states and individuals”

· (2) “the power should be vested in the Supreme Court and in such inferior federal courts as Congress might establish”

· (3) “the federal judiciary should be” as independent as possible

· (4) “its power should be judicial only but should include the power to pass upon the constitutionality of both state and federal legislation”

· (5) “the power should extend to nine specified classes of cases”

· (6) “in certain cases the Supreme Court should have original jurisdiction and in the remainder appellate Jurisdiction, both as to Law and Facts, with such exceptions and under such regulations as the Congress shall make”

· Text
Section 1. The judicial power of the United States, shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain and establish. The judges, both of the supreme and inferior courts, shall hold their offices during good behaviour, and shall, at stated times, receive for their services, a compensation, which shall not be diminished during their continuance in office. 

Section 2. The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the United States, and treaties made, or which shall be made, under their authority;--to all cases affecting ambassadors, other public ministers and consuls;--to all cases of admiralty and maritime jurisdiction;--to controversies to which the United States shall be a party;--to controversies between two or more states;--between a state and citizens of another state;--between citizens of different states;--between citizens of the same state claiming lands under grants of different states, and between a state, or the citizens thereof, and foreign states, citizens or subjects. 

In all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be party, the Supreme Court shall have original jurisdiction. In all the other cases before mentioned, the Supreme Court shall have appellate jurisdiction, both as to law and fact, with such exceptions, and under such regulations as the Congress shall make. 

Milestones in History of Federal Courts

· Jurisdiction under First Judiciary Act (1789)
· No FQJ in lower courts
· No SC appellate jurisdiction over cases originating in state courts where federal claim upheld
· Aside from habeas corpus, no SC appellate jurisdiction over federal criminal cases
· Diversity jurisdiction—high AIC & complete diversity req’d
· Reconstruction extended fed court jurisdiction significantly
· Issue writs of HC on behalf of prisoners held by state authorities

· 1875 Jud Act gave fed courts general jurisdiction over all civil cases “arising under” federal law, subject only to AIC req’mnt ( became vindicators of constitutional & federal rights

· Civil rights acts w/ jurisdictional grants & 12 pieces of removal legislation passed

· 1891 Evarts Act allowed SC to exercise appellate review on discretionary basis (via cert)

· 1914 Jud Act – SC can take appellate jurisdic over cases in which state court favored the federal right

· 1980 – AIC eliminated for FQJ (while AIC for diversity continued to rise to $75k in 1996)

II.
Judicial Review and the Separation of Powers

A.  Doctrine of Judicial Review

· Power of courts to set aside (or refuse to enforce) acts of leg (fed or state) b/c they conflict w/ Const

Marbury v Madison (1803), p58
· Background & Case

· Following tumultuous elections of 1800, new Pres Jefferson orders Sec of State Madison not to delivery JoP commission to Marbury (appointed last minute by former Pres Adams)

· Marbury petitioned SC for mandamus to force Madison to deliver his commission

· Court (Marshall) found

· (1) Marbury had right to commission (only signature, not delivery req’d)

· (2) Every legal right has legal remedy so Marbury has legal remedy for viol of rt

· (3) SC mandamus is not that legal remedy b/c § 13 of Jud Act of 1789 unconst expanded original jurisdiction of SC in violation of Art. III, Sec. 2 

· This holding was not obvious—Marshall could have read Art. III, Sec. 2 as FLOOR not CEILING tfr allowing Cong to vest orig jurisdic in SC for addtl matters ( In fact, Marshall reversed this holding later (in Cohens)

· Opinion asserted right to judicial review w/o forcing confrontation (which ct would have lost)

· Established 2 kinds of Judicial Review

· SC can review Cong legislation for constitutionality & ignore if unconstitutional 

· 2 main justifications: (1) Judicial duty is to resolve conflicts b/w laws (take oath); (2) Constitution is paramount/supremest law (written, all other laws “arising under” it, Supremacy Clause names Const first in list of laws) 

· But why judicial duty to interpret & enforce Constitution?  Why not Exec under “take care” clause of Presentment (veto power) clause?
· SC can review Exec action sometimes (NO for purely political/discretionary decisions where Exec accountable via electoral means; YES if Exec carrying out non-discretionary legal duty imposed by Cong & an individual right is violated)
· Competing models of Judicial Review

· Dispute Resolution/Private Rights Model—Cts adjudicate private claims b/w specific parties based on concrete harm, use judicial review only when necessary (e.g. Marshall in Marbury)
· Carries more stringent views of justiciability, based on view that cts play limited role and should not seek out constitutional controversies

· Supporting arguments: (1) Normative-Ct is out of touch w/ people, elitist, democratic branches more suited; (2) Prudential- Ct should behave in such a way as to not be accused of overreaching

· Law Declaration/Public Rights Model—Ct’s job is to define & protect constitutional & individual rights, whether/not concrete dispute exists (e.g. citizen suit provisions)
· Carries broader view of justiciability and strong belief in judicial supremacy

· Supporting arguments: Normative arguments (Ct is best positioned to protect rts b/c independent, insulated, etc.)

B. Justiciability Doctrines 

1. Standing

· Asks whether P is proper party to bring the claim (whether has defined legal injury ct can address)

· Trans-substantive—Considered before reaching the merits of any claim

· Underlying values

· Preserve adversarial setting to ensure energetic litigants & adequate representation of args

· Ensure issues fully explicated so that stakes & limits of rulings are well-understood

· Respect sep of pwrs/avoid countermajoritarianism by lim jud role to concrete/actual disputes

Analysis
· (1) Does P have constitutional standing?

· (2) If not, did Cong successfully confer statutory standing (Scalia & Kennedy in Lujan; Akins)?
a) Constitutional Standing

· 3 elements of constitutional standing:

· (1)Injury in fact: Must be distinct/palpable/imminent, not abstract/conjectural/speculative
· No generalized grievances b/c better addressed via polit prcess (prudential concern)

· Paradigmatic example: General interest in having govt follow the law 

· Richardson (1974), p116: No standing for citizen to challenge classified status of CIA budget b/c affects all citizens 

· Generalized grievance vs Art. III: Generalized grievance sweeps more broadly (although Cong can narrow its scope via statute (Akins)) vs Art. III injury-in-fact req’mnt creates core w/in which standing can never be found 

· Allen (1984), p101: Parents of black pub school students claim IRS not doing enough to determine whether private schools receiving tax exemption are complying w/ non-discrimination requirements ( 2 injuries:
· (1) Stigmatic injury b/c govt supports racial discrim
· Ct says no b/c too abstract/generalized & unlimited (parents in HI could sue for discrim in Maine) & better left to political process
· Attys could have characterized more narrowly based on stigma due to govt conduct in specific school districts
· (2) Deprivation of rt to education in desegregated school 
· Ct says injury-in-fact, but rejects on causation/redressability (below)
· Sierra Club (1972), p115: No standing for envtl club to challenge Forest Serv apprvl of ski resort in Nat’l Forest b/c no showing that members used area in question 

· SCRAP (1973), p117: Standing for student group to challenge ICC failure to file EIS before deciding not to suspend temp surcharge on RR freight b/c costlier shipping of recycled goods ( more use of natural resources in area around SCRAP’s school
· Heckler (1984), p117: Standing for man to challenge larger benefit award for women under SSA dspt unavailability of compensation b/c stigmatic injury sufficient 
· Lujan I (1990), p117: No standing for org challenging incr mining allowance b/c insufficient proof that members used specific area in question
· Lujan II (1992), p129: No standing for travelers wanting to see endangered animals to bring claim for agency action changing enforcement of ESA abroad b/c stated desire to see endangered animals insufficiently concrete w/o purchased ticket 

· Laidlaw (2000), p118: Standing for org to challenge non-compliance w/ CWA based on “reasonable concern” of members that pollution would damage land dspt no evdnc of actual damage; Rsnbl apprehension of harm sufficient to confer standing
· Note: Good example of how standing DOESN’T relate to the merits
· Taxpayer Standing
· General Rule: Taxpayer status insufficient to confer standing to challenge govt failure to follow the law

· Frothingham (1923), p120: No standing for P alleging new law would incr her tax liability & tfr taking w/o DP b/c (1) effect of act on P’s tax liability remote & indeterminate; (2) injury is same as that suffered by all taxpayers
· Flast (1968), p121: Standing for taxpayer to challenge fed statute providing financial support for educational programs in religious schools as viol of Establishment Clause (exception to Frothingham) b/c Logical Nexus b/w taxpayer status & (1) program challenged (in practice, program must be authorized under Spending Clause) & (2) const claim being made 
· Note: Ct has moved away from finding taxpayer standing since Flast.  
· Valley Forge (1982), p121: No standing to challenge fed grant of fed land to religious group under EC b/c decision made by Exec NOT under Spending Clause so no nexus w/ taxpayer status
· Hein (2007), p122: No standing to challenge Exec spending of Cong-appropriated funds under EC b/c spent by Exec 
· Legislative Standing: Legislators have limited ability to challenge laws based on injury to their ability to perform as legislators
· Note strong separation of powers concerns—Ct doesn’t want to take sides

· Coleman (1939), p122: Standing for KS legislators to challenge state leg procedure leading to ratification of fed const amendment b/c potential nullification of votes in state leg sufficient injury to create standing
· Raines (1997), p123: No standing for members of Cong to challenge const of Line Item Veto Act b/c did not sufficiently dilute (nullify) their votes 
· (2) Causation—Injury fairly traceable to alleged unlawful conduct (not attenuated)

· Ct is reluctant to find causation where 3d party is involved (cause of harm or req’d to act to avoid harm) & harm due to Govt action/inaction is indirect, esp in crim context b/c Sep of Powers (Ct dsnt want to challenge Exec enforcement decisions)

· O’Connor in Allen: Exec must be allowed to set own priorities

· BUT Stevens dissent in Allen: This is not a causation issue; rather, goes to the merits & should be treated by PQD or w/ standard of review 

· Allen (1984), p101: Deprivation of rt to education in desegregated school insufficient to confer standing b/c removing tax exempt status might not affect integration (school may keep discriminating and parents may pay higher tuition or leave town)

· Linda R.S. (1973), p124: No standing for challenge to state policy of bringing non-support prosecutions only against legitimate fathers (not out-of-wedlock ones) b/c  no guarantee that imprisoning deadbeat dad will lead to payment of back support

· Best explanation is reluctance of ct to interfere in prosecutorial discretion

· Simon (1976), p124: No standing for challenge to IRS elim of req’mnt that nonprof hosps must provide care for indigent in order to qualify for favorable tax treatment b/c “purely speculative” that IRS ruling led to denial of services

· Bakke (1978), p124: Standing for rejected white med school applicant to challenge UofC AffAct quota policy b/c P unable to compete on level playing field

· (3) Redressability—Desired judicial remedy will address legal injury (not speculative)

· Depends on/Same as Causation (see info above) 

· Lyons (1983), p125: No standing for man injured by LAPD stun gun to get injunction barring future stun gun use b/c odds future use will affect P too speculative

· Lujan II (1992), p129: No redressability b/c even if SC forced Exec to consult further, no guarantee that decision on funding policy would come out differently

· Criticisms of current doctrine
· Generalized grievances cannot truly be vindicated via polit process (e.g. in Richardson, how many people will truly vote along lines of whether rep wants to disclose CIA budget?)

· Used to pre-judge merits ( Arbitrary application (see O’Connor vs Stevens in Allen)
· Standing seems to depend on framing of injury rather than nature of claim

· E.g. Bakke injury=Denial of admission med school (speculative, requires 3d pty to admit) VS Inability to compete for all spots in class (concrete, obvious causation)

· Alternative proposal: Fletcher & Sunstein

· Look at statute & ask whether P w/in class of persons contemplated to bring suit 

· Explains Frothingham vs Flast b/c purpose of Est Cl to protect taxpayers from being taxed to support another’s religion VS Frothingham dealt w/ structural provision

· Can see influence of this approach in Lujan II and other recent cases

b) Statutory Standing (Congressional power to confer standing) 
· Under what conditions can Cong confer standing on citizens to sue to enforce statutory rts?
· Pre-Lujan, Cong could confer standing to protect “public interest in statutory enforcement” by elevating injury not previously judicially cognizable to one judicially cognizable 

· Competitors’ Standing: Sanders Bros. (1940), p141: Standing for radio station to challenge FCC grant of radio license b/c served purpose of vindicating pub interest

· Civ Rts Enforcement
· Trafficante (1972), p141: Standing for white & black tenants to challenge discrim rental practices of LL b/c public interest in non-discrim
· Havens (1982), p142: Standing for housing discrim tester b/c same
· Lujan II (1992), 129: Scalia plurality says Cong cannot create statutory cause of action w/o Injury in Fact req’mnt (based on “purely ideological injuries”) b/c viol separation of powers & allows Leg to impermissibly intrude on Exec authority under “take care” clause

· Kennedy concur: OK if Cong (1) defines injuries; (2) specifies chain of causation; (3) specifies class of people entitled to sue

· Post-Lujan, unclear how much authority Cong has to define judicially-cognizable injuries 

· Note Kennedy standard from concur in Lujan v sig b/c he is current swing vote 

· Rise of admin agencies ( Xfer of power from Leg to Exec ( Leg seeks to keep eye on Exec via citizen suits & other jud review of agency action

· Scalia (Lujan) says NG – either xfer power to Exec & let go or don’t xfer it

· Stevens (Lujan concur) says totally reasonable for Leg to want oversight

· Akins (1998), p142: Standing for voter group to challenge AIPAC classification via citizen suit provision of FECA b/c inability to procure info cognizable injury if made so by statute

· Majority eviscerated generalized grievances: If injury concrete & differentiated, then grant of standing can be made; Note Scalia objected to this

· Distinguishing Richardson b/c Accounts Clause didnt confer rt to enforce on public

· New rule: Look to statute to see who Cong envisioned would have rt to sue

· Adopts Fletcher & Sunstein trans-substantive view of standing

· Mass v EPA (2007), p144: Standing for state to challenge EPA refusal to regulate greenhouse gas emissions b/c standard for state standing more lenient

· Qui Tam Actions
· Authorize 3d parties to bring action based on injury to fed govt w/ damages shared

· Vermont Agency (2000), p150: Relator (priv ctzn auth by False Claims Act to bring action on behalf of US to recover dam for Treasury against psn got paid for false claim) has Art. III standing b/c relator is assignee of govt claim & tfr injury is cognizable as govt’s injury 

· Scalia noted conflict b/w Art. III standing & Art. II Exec discretion how to enforce laws, but said ok b/c qui tam existed at Founding; Dissentd in Laidlaw on Art.II issue

2. Political Question Doctrine

Analysis
(1) Apply Baker factors

(2) Because factors applied inconsistently, analogies to existing categories
· Ct refuses to adjudicate legal question b/c must be resolved by political branch
· Underlying policy reasons
· Allows court to avoid controversy, maintain legitimacy (and avoid being disobeyed)

· Lets Ct defer in instances where other branches have superior institutional capacity

· Avoid ruling on matters where judiciary has self-interest (Nixon)

· Respects separation of powers by limiting intrusion & remedial schemes req’ng oversight

· Problem: PQD dismissal doesn’t say anything about merits, but by leaving determination to another branch, SC implies that decision/action was ok & ppl forget PQD was reason for not protecting right

· Different Bases for PQD

· Classical/Constitutional position (Wechsler): PQ decisions consist of series of interpretations of the substantive meaning of particular clauses in the constitution; only if Const commits determination to another branch should SC abstain

· Prudential position (Bickel): PQD reflects prudential concerns about exercise of judicial pwr; Ct should use PQD to avoid deciding cases that would impede its authority or undermine its legitimacy (SC should use 100% principle, 90% of the time)
· Note tension b/w adjudication if possible (classical position) & withholding for fear of countermajoritarian backlash (prudential position)—see, e.g., Majority v Dissent in Baker
· Test for whether to abstain under PQD—UNCLEAR so look to specific adjudicatory areas (below)

· Baker v Carr (1962), p234: PQD dsnt block adjudication of EPC challenge to apportionment of Tn leg b/c clear judicial standards exist in EPC jurisprudence w/ which to decide case

· Harlan Dissent: Adjudication would embroil jud in politics & threaten jud legitimacy

· Baker Factors (applied willy-nilly)
· (1) Textually demonstrable Const commitment to a coordinate political branch

· Meanings: (1) Assignment of discretion to other branch (Marbury); (2) Assignment of exclusive interpretive authority to another branch

· Powell (1969), p236: PQD dsnt block evaluation of whether House req’mnts for seating members were constitutional 

· (2) Lack of judicially discoverable & manageable standards 

· E.g., political gerrymandering

· Baker said sufficient standards exist for racial gerrymandering

· Vieth (2004), p238: Scalia cited absence of judicially manageable standards as ground for holding PQD blocked challenge to political gerrymander of Pa voting districts 

· Kennedy concur: Agreed no judicially manageable standard existed, but declined to state none ever could

· Stevens dissent: Court should use same framework as it uses for racial gerrymandering

· Souter dissent: Laid out various judicially manageable standards that court could use w/o choosing one; faulted Stevens’ approach  b/c not “discernible in the constitution” although manageable

· (3) Impossibility of deciding w/o an initial nonjudical policy determination 

· (4) Respect for coordinate branches

· Too conclusory to help in identifying political questions

· Munoz-Flores (1990), p239: PQD dsnt block suit challenging fed law b/c originated in Senate in viol of Origination Clause b/c disrespect insufficient to create PQ else ALL jud review precluded by PQD
· (5) Unusual need for unquestioning adherence to existing political decision

· (6) Need for branches to speak w/ one voice

· E.g. if SC ordered reinstatement of an impeached & convicted president

· Note: Baker factors not helpful in dictating results—look to categories (below)

· Factors are hazy, unclear, often ignored

· Manageability is circular—rule Ct adopts determines whether it is manageable

· Even if no manageable standard, may be standard for determining outer bounds of what is constitutional/unconstitutional (e.g. if Senate flipped coin to “try” in Nixon)
· Categories of PQD adjudication

· Impeachment—Standards & process for impeachment generally PQ b/c (1) textual commitment to legislature & (2) importance of decision by popularly elected braches
· Nixon (1993) p222: PQD blocks challenge by impeached fed judge to Senate trial b/c (1) textual commitment (“sole power”); (2) lack of manageability regarding meaning of “try”; (3) separation of powers (jud can’t review leg’s check on jud)
· White concur: Impeachment too powerful to remain entirely unchecked so use very limited judicial review; Concur b/c, on merits, trial was sufficient

· Souter concur: PQD is functional doctrine—ok to abstain here but wouldn’t be if Senate “trial” had been outrageous (like coin flip)

· Guarantee Clause (“US shall guarantee to every State . . . a Republican form of govt”)

· Luther (1849), p241: PQD bars Guarantee Clause challenge to RI govt b/c practical difficulties & problem suited for congressional resolution

· Note: No Guarantee Clause claim found blocked by PQD since

· Constitutional Amendments

· Coleman (1939), p242: PQD bars consideration how much time KS has to ratify const amend b/c “Congress has sole & complete control over amending process”

· Hawke (1920), p243: Considered & invalidated Ohio constitution req’mnt of referendum for ratification of const amend b/c viol plain language of Art. V of Const 

· What is difference b/w cases?  If clarity of constitutional provision in question, that’s merits question not PQD question—Seems to be prudential decision

· Foreign Relations
· Most PQD cases are in this area (e.g. territorial boundaries, duration of hostilities, political recognition of countries, Presidential use of war powers)

· Baker: Not all foreign relations questions are PQs DSPT touching key factors (need to speak w/ one voice, superior institutional capacity of other branches) 

· Goldwater (1979), p243: PQD bars consideration whether Pres can unilaterally terminate treaty b/c Const speaks only to ratification of treaties not termination 
· Japan Whaling Ass’n (1986), p244: PQD dsnt bar review of Sec of Commerce’s refusal to consider impact of Japan’s whaling practices on an int’l conservation program b/c is judicial obligation to interpret statutes & cannot shirk just b/c decision may have “significant political overtones” bearing on US relations w/ Japan
· During 1960s & 70s, various suits challenging legality of Vietnam War & exec actions in absence of formal dec of war turned away by lower courts b/c PQD barred 
· Youngstown (1952), p245: PQD dsnt bar consideration whether Exec’s seizure of steel mills during wartime was constitutional; Ct said seizure was unconstitutional
· Political Cases: Political stakes or controversy ≠ nonjusticiable under PQD

· Bush v Gore (2000), p247: Reversed Fla SC order for manual recount of ballots b/c viol DPC and EPC w/o reference to PQD
III. Congressional Power Over Jurisdiction of State & Fed Cts

· Cong has sig pwr over jurisdic of fed courts generally & state courts when hearing fed matters

· Why? Congress needs Cts to ensure the supremacy & uniformity of federal law 
A.  Congressional Power to Regulate Federal Court Jurisdiction

· Underlying policy/values
· Courts exist to adjudicate disputes that fall w/in their jurisdiction (e.g. Marbury) ( Cong can grant/withdraw jurisdiction from any/all cts as it sees fit

· Courts are defenders of individ rights & public rights & have special function in upholding constitutional values w/in sep of powers ( Must limit Cong’s ability to withdraw jurisdic
· Sources of authority for Cong regulation of Fed Ct jurisdiction

· (1) Exceptions Clause (Art. III, § 2, cl. 2): appellate jurisdiction of SC is subject to “such Exceptions, and under such Regulations as the Congress shall make”

· (2) Madisonian Compromise: Art. III, § 1 authorizes Congress to “ordain and establish” lower fed cts if way to ( Cong can control lower fed ct jursidic or abolish entirely

· BUT Hunter’s Lessee (opinion of Story, J.): Art. III req’s jud pwr “shall be vested” so if not in SC app jurisdic must go to lower fed cts; Art. III creates mandatory floor

· (3) Legislative courts: Art. I & Art. IV, § 3 (territorial governance) authorize Congress to assign some adjudication to legislative courts  

· (4) Fed Ct Exclusivity: Art. I, § 8 allows Cong to restrict state court jurisdic as is “necessary and proper for carrying into Execution” its powers ( fed cts have exclusive jurisdic in area

· Ways to limit fed ct jurisdic include:

· FQJ has only existed since 1875 & initially had AIC req’mnt

· Diversity jurisdic (Strawbridge (1806)  complete diversity & AIC req’mnt )

· Legislation restricting jurisdic (Note: Largely unsuccessful (e.g. busing, abortion, school prayer, Military Commissions Act of 2006 restric on habeas struck down by Boumediene))
· Impeachment; Const amend; Manipulate budget; Refuse to fill open seat; Court packing…

· Parity Debate (Are federal & state courts equally fair/competent/effective at enforcing fed rts?)

· Constant backdrop to this section (no fed jurisdic still have state jursidic, but good enough?)

· Empirically unresolvable

· Yes, there is parity

· Constitutionally, Madisonian compromise suggests indifference 

· No, there is not parity

· Neuborne: Fed judges more sympathetic to fed claims b/c (1) fed judgeships more prestigious so judges are better; (2) Life tenure insulates fed judges from political pressures; (3) Fed judges psychologically closer to Constitution

· Linguistic arg points to Art. III’s req’mnt that jud power “shall be vested” in fed cts

· Reconstruction amendments changed assumptions about parity b/c reflected deep suspicion of state govts & courts, at least partly wiped out assumption of Mad Comp

· Note support in example of states issuing HC for fed prisoners/detainees—was allowed until Abelman (1859) & Tarble’s Case (1872)
· At minimum, fed cts must have jurisdic to decide whether they have jurisdic (incl determining constitutionality of any applicable jurisdiction-stripping statute) (Boumediene)

1. Cong Power to Restrict Lower Fed Cts Jurisdic (while not touching SC App Jur)

· Practically: Can do (1) based on subject matter, or (2) trans-substantively (e.g. via AIC req’mnt)
· Constraints on stripping this jurisdiction (2 types)

· Internal Constraints: Limits on Cong power to create/eliminate jursidic under Art. III

· Hard argument b/c existence of Madisonian Compromise (Cong can make NO fed cts at all) implies that Cong can certainly restrict jursidic of lower fed cts

· BUT Hunter’s Lessee (opinion of Story, J.): Art. III req’s jud pwr “shall be vested” so if not in SC app jurisdic must go to lower fed cts; Art. III creates mandatory floor
· External Constraints: Limits on Cong power over jurisdic based on other Const provisions

· E.g., would violate EP if Cong elim jurisdic in any case brought by a Catholic

· BUT What about no jurisdic over abortion?  State courts are still open, but purpose seems to be to burden access to a federal/constitutional right ( Parity debate
· 2 competing approaches

· (1) Congress can withhold any & all jurisdiction from lower federal courts
· Sheldon v Sill (1850), p283: Upheld constitutionality of 1789 Judiciary Act, elim lower fed ct jurisdiction where diversity created only by assignment of a debt

· Majority opinion uses broad language: Cong “may withhold from any court of its creation jurisdiction of any of the enumerated controversies” 

· Problem: Surely external constraints apply even if internal ones don’t

· Lauf (1938), p293: Upheld Norris-LaGuardia Act’s limits on fed cts to issue injunctions in labor disputes; Also suggests Cong has broad power to define & limit lower ct jurisdic

· (2) There are limits on extent to which Cong can withhold jurisdic from lower fed cts

· (a) If Cong chooses to create lower fed cts, must confer full Art. III judicial power 

· Improbable b/c 1789 Jud Act didn’t vest full Art. III power in lower fed cts

· (b) External constraints only

· (c) Constitution requires lower fed ct jurisdiction over at least some claims

· Hunter’s Lessee (1816), p288 (Story, J.): 
· Arg 1: Every case/controversy in Art. III must be able to be heard by some fed ct, so those outside original (e.g. Marbury) or appellate (e.g. admiralty) jurisdic of SCt must be vested in lower fed cts
· Arg 2: At minimum, 4 controversies enumerated in Art. III, § 2 (diversity situations) must be vested in some federal court
· Modern versions
· Amar modified 2-tier theory: Story arg right w/ respect to category of cases where Art. III gave power to “all” cases (arising under, ambassadors, admiralty/maritime) but not others
· Eisenberg: B/c SC reviews only low percentage of cases, Cong must provide fed forum for all const claims ( lower ct jurisdic req’d
· Reconstruction amendments arg: 14Am altered Madisonian Comp regarding importance of fed judicial supervision of states 
· Problems: (1) 1789 Jud Act (by Founders) didnt do this ( implies not req’d; (2) Even today, huge gap in fed ct jurisdic for diversity cases below AIC
· Allocating specific cases to specific cts—Cong has power to apportion jurisdic among fed tribunals
· Lockerty (1943), p321: Upheld exclusive jurisdic award to Emerg CoA over equity claims relating to wartime price inflation regs ( Dist ct had no jurisdic to grant TRO blocking reg
· Yakus (1944), p322: Dist ct cant hear fed Const defense to viol of price control regs in crim case ( D must challenge in Emerg CoA; No DP viol b/c (1) ECA affords rsnbl opportunity to be heard & present evid; (2) Dist ct only prohib from enjoin ECA action, not review dcsn 
· NOTE: Mendoza-Lopez (1987), p324: Distinguished Yakus b/c exigencies of wartime

2. Cong Power to Restrict SC App Jurisdic (over cases w/in jurisdic of lower fed cts)

· Based on Exceptions Clause of Art. III, § 2, cl. 2 (“S. Ct shall have appellate jurisdiction . . . with such Exceptions, and under such Regulations as the Congress shall make”)

· How far can Cong go?
· (1) Cong can repeal all of SC appellate jurisdiction (“plenary view”)

· NG b/c can’t let exception swallow rule

· (2) Cong ability to restrict SC appellate jurisdiction is controlled by a limiting principle
· (a) Hart (Exceptions cannot undermine SC “essential role” in Const scheme) & Ratner (Must preserve SC’s “essential functions”)
· (i) Uniformity of fed law (But is this Const imperative? Cir splits allowed & 1789 Jud Act allowed SC jursidic only over state ct decisions against fed rts)

· (ii) Fed supremacy (Consistent w/ const structure & Stops states viol Const rts BUT why can’t Leg or Exec ensure fed supremacy? Why jud?)

· (iii) Check on polit branches (modern, public rts model of SC app jurisdic) 
· (b) Only what is necessary for docket regulation (e.g. certiorari)

· Presumption against implied repeals of SC appellate jurisdiction

· Felker (1996), p297: SC upheld AEDPA’s repeal of SC cert jurisdiction to review successive habeas petitions b/c other avenues for review of habeas petitions (e.g. orig jurisdic, All Writs Act) remained open; Avoided Const ? by assuming statute left open other avenues of review 

· McCardle (1869), p285: McCardle raised habeas claim challenging const of use of military trials for civilians in South & of statute under which arrested for publishing articles critical of Reconstruction; Under 1867 Act, Cong gave fed cts habeas jurisdic & SCt appellate jurisdic; While action pending, Cong passed law stripping SCt appellate review of habeas petitions so as to stop this case ( SCt upheld statute w/o inquiring into motives of Cong & dismissed case w/o hearing const claim

· Ambivalent: Seems to support plenary view (Cong can strip any app jurisdic at any time for any reason) BUT can be ready more narrowly (Cong only removed app review of habeas petitions, not orig jurisdiction; see Felker for similar distinction)

3. Cong Power to Remove All Fed Ct Jurisdic (SC (app & orig) & Lower Fed Cts)

· Note ways that Cong could limit/eliminate lower fed cts & SC app jurisdic above; Note also problems with these actions, also noted above 

· Additional arguments

· Sager: Const req’s either orig or app fed jurisdic of constitutional claims b/c “history & logic of Constitution” indicate that there is biggest need of politically insulated Art. III judge here

· Amar: Builds on Story arg that Art. III req’s vesting of either orig or app fed jurisdic in lower or SCt for first 3 of 9 categories of cases listed in Art. III b/c words “all cases” is used

· Counter: Melzer argues “all” means both civil & criminal NOT every claim filed

· Santa Clara Pueblo (1978), p303: SC held no fed ct jurisdic over suits to enforce Fed Indian Civil Rts Act, dspt suits arise under fed law; Suits must be filed in tribal courts & no SCt review allowed 

· Klein (1871), p303: Struck down as unconst Cong statute changing stance on Civ War pardons (before evidence of innocence; after evidence of guilt ( no return of confiscated property) & stripping jurisdic of fed cts to hear any claim where pardon had been introduced as evidence b/c Cong can’t change rule of decision (so as to change outcome of case) under guise of a jurisdictional statute

· Broad interp: Cong can’t strip jurisdiction of all federal cts (but not right, see Santa Clara)

· Narrow interp: Cong can’t use jurisdiction-stripping legislation “as a means to an end”

4. Congressional Power to Remove ALL Jurisdic (Fed & State)

· Marbury says every legal rt has a legal remedy, but can Cong remove all jurisdic to grant remedy?

· Hart’s dialogues note other doctrines already preclude remedies (sovereign immunity,PQD)

· Causes constitutional problems
· Arguably creates Art. III problems (see above)

· Constitutional 5Am DP problems

· Battaglia (2d Cir 1948), p305: Upheld Portal-to-Pay Act’s prelusion of any fed or state ct jurisdiction to hear args for any alternative interp of “work week” b/c rt created by underlying act (FLSA) was statutory; Ct says outcome would be different if jurisdiction stripped to hear constitutional claim

· Ct typically has interpreted narrowly to avoid ? of what would happen if Cong stripped all jurisdic 

· Webster (1988), p308: Upheld statutory provision precluding judicial review of unlawful discharge claim brought by CIA e’ee b/c only barred review of non-constitutional claims (did not evince sufficient congressional intent to preclude review of constitutional claims)

· Suspension Clause/HC (Art.I,§9,cl.2): SC is strict in not allowing fed & state jurisdic-stripping here

· SC has increasingly interpreted Suspension Clause to create individual right to HC in fed ct—casts it as an external limit on jurisdiction-stripping
· St Cyr (2001), p315: AEDPA & IIRIRA do not preclude fed ct HC review of pre-deportation detention b/c statute did not contain “super clear statement” withdrawing jurisdic & Suspension Clause mandates at least 1789 understanding of HC be avail

· Boumediene (2008), p318: MCA’s stripping of all HC jurisdic for alien enemy combatants unconst b/c Suspension Clause req’s provision if no suspension
B.  Cong Power to Allocate Judicial Power to Non-Art. III Courts

· Analysis
· (1) Fall w/in 1 of 3 traditional NP categories or adjunct (Crowell)?  
· (2) Justified by Schor balancing test?
· Consider: (a) consent; (b) standard of review searching enough (should be higher for constitutional issues); (c) if functional justifications strong, may be sufficiently bound up w/ integrated regulatory scheme (Union Carbide) to justify even if non-traditional
· (3) Even if justified under (2), 7Am jury trial req’d  (Granfinanciera)?
· (4) Other non-Art. III constitutional restriction (e.g. DPC)?
· Approaches
· Art. III exclusivity: All adjudications must be done in Art. III cts by Art. III judges
· Problems: Inconsistent w/ history & Const; Incompatible w/ current reality
· Historical exceptions only (e.g. Brennan in Northern Pipeline)
· Problems: See dissent in NP & critique of formalism
· Balancing (White dissent in NP; O’Connor maj in Schor)

· Good: Realistic; Ct gets to look at Cong actual motives

· Problems: No limits & Cong always has some reason (e.g. efficiency), which will often seem more immediate than abstract/incremental loss of role of Art. III cts

· Appellate review: Unlim Art. I tribnls but req appellate review of all decisions by Art. III cts

· Good: Bright line rule

· Problems: Abandon idea that trial cts must be Art. III cts & much that happens @ trial can’t be corrected on appeal, even w/ very searching standard of review
· Necessary & Proper Clause Test
· Assumes Art. III is indifferent to creation of alternative adjudicatory bodies

· Only asks 2 questions: (1) Use of non-Art. III trib “necessary & proper” under Art. I? & (2) Does its use offend some other const provision (e.g. DPC or 7Am)?

· Problems: Too broad, Erodes sep of powers; Is Art. III really indifferent?

Types of non-Art. III courts:
· Administrative Agencies
· Benefits: Efficiency, Expertise, Maintain small/elite nature of Art. III cts

· Long history: 1st Cong assigned responsibilities to exec officials over vet benefits & customs

· Can only serve as adjuncts ( Art. III Cts must retain “essential attributes of judicial power”

· Crowell (1932), p324: Est model for admin agencies to adjud private law disputes

· Req’mnts: (1) No self-executing judgments; (2) Art.III Cts review facts under “substantial evidence” standard & all Qs of law/constitutional facts de novo 

· Judicial review of agency decisions: Facts get deference; Jurisdictional facts get de novo review; Law gets Chevron deference (p335)
· Agency findings on criminal matters
· Mendoza-Lopez (1987), p337: Immigrant can challenge findings of immig ct w/r/t underlying crim offense b/c “must be some meaningful review” of admin findings on crim matters; DP requires collateral challenge be allowed where opp for jud review not meaningfully provided following initial agency adjudication 
· Yakus (1944), p322: Allowed crim conviction for viol of admin regulation where validity of regulation could not be challenged in crim proceeding
· But wartime exigency & review of agency decision available in other forms
· Magistrates
· Can try misdemeanor offenses, conduct pretrial civil proceedings & civil trial proceedings (incl enter final judgment) w/ consent

· Raddatz (1980), p364: Magistrates can do unreviewable evidentiary factfinding 
· Peretz (1991), p365: Mag can supervise jury selection in felony case w/ consent
· Legislative (Art. I) Courts (created by Cong as an exercise of legislative authority)

· Have existed since Founding ( Don’t viol Const

· 3 long-standing types (recognized in Northern Pipeline)

· Territorial Courts—Cts of general jurisdiction for territories

· Power comes from fed govt’s plenary power in territories

· Canter (1828), p340: Upheld use of Art. I Ct to adjudicate disputes in then-territory of Florida based on Cong power under Art. IV, § 3 

· Military Courts (see below)

· Public Rights Courts

· Expansion focused here b/c other 2 are clearly/narrowly defined
· Standard model is to adjudicate civ dispt b/w US govt & priv ctzns
· E.g. $ claims against govt (Ct of Fed Claims), govt civil enforcement actions (e.g. Tax Ct), Ct of Vets Apps

· Note: Isn’t suit vs govt where psn most needs indpndnt judge?

· Caselaw has broadened definition over time to include private suits (e.g. b/w priv individuals) if closely related to a pub reg scheme 
· Northern Pipeline (1982), p342: Struck down jurisdic grant to non-Art. III fed bankruptcy judges to hear related private 3d pty claims by/against bankrupt party b/c (1) deferential std of review (clearly erron); (2) broad jurisdic over related proceedings (as broad as dist cts); (3) directly enforceable decisions; (4) full power of dist cts (e.g. contempt orders) 

· Brennan plurality: Need clear, prophylactic rule to stop growth of Art. I tribunals 

· White dissent calls for functional balancing test

· Union Carbide (1985), p357: Upheld mandatory arbitration for pesticide makers who cant agree on price for data sharing for EPA apps b/c similar to public rts dispute b/c arose w/in complex regulatory scheme & lmtd jud review available

· O’Connor criticizes NP for “categorical approach”

· Schor (1986), p349: Upheld jurisdic of CFTC to adjudicate pmissive counterclaims b/w broker & customer arising out of same T/O

· Balancing Test—looks at what done & why: 

· (1) Extent to which the “essential attributes of judicial power” are reserved to Art. III courts; 

· (2) Extent non-Art. III forum exercises range of jurisdic & powers normally vested in Art. III cts; 

· (3) Origins & importance of rt to be adjudicated

· (4) Why Cong departed from Art. III req’mnt

· Brennan dissent: Don’t erode Art. III b/c “efficient”

· Granfinanciera (1989), p359: Struck down bankruptcy ct adjud of fraudulent conveyance suit w/o rt to jury trial b/c suit is private so 7Am rt to jury req’d & must be heard by Art. III ct

· Note confusion over Brennan opinion: States 7Am & Art. III are coextensive, but Qs whether Leg Ct could do jury trial

· Args Pro/Con formalism (VS functionalism)
· Pro (Brennan): W/o strong, clear rules, sep of powers will be eroded

· Con: Arbitrary, Stops govt innovation in face of growing agency rule, Dsnt get at sep of powers issues (instead ask why Cong doing it) 
· Differences b/w Admin Agencies & Leg Cts: (1) Enforceability: Agencies require jud proceeding to execute vs Leg Ct decisions final & enforceable (self-executing); (2) Policymaking: Agencies set policy via rulemaking & adjudication; (3) Justification: Agencies justified as adjuncts to Art. III Cts vs Leg Cts treated as hist-recognized exceptions to Art.III; (4) Std of review: Agencies get Crowell “substantial evidence” review VS appellate cts give leg cts more deferential “clearly erroneous” std

· Military Tribunals
· Recognized historical exception to Art. III rooted in int’l law & authorized in Bill of Rts

· 5 types

· Courts Martial: Used to try members of domestic armed servs (auth by Art. I, § 8)
· Traditionally no appeal to Art. III cts
· Upheld in Dynes (1858)
· Military Occupation Tribs: Used in occupied territory as cts of general jurisdiction
· Military Commissions: Try war crimes under int’l law of war (Hamdan)
· Traditionally no appeal to Art. III courts
· Can use against foreigners or US citizens (Quirin)

· Key ?: Can Exec authorize trial of belligerents for war crimes by military comm’n even w/o authorization from Cong? (Hamdan implies auth req’d)
· Martial Law Tribunals: Created by military to enforce martial law in times of emergency as declared by Executive 
· Cannot use when civilian cts open & military conflict not ongoing (Milligan)

· Military Tribunals for Status Determinations (Hamdi; Boumediene)

· Factors for determining whether/not military tribunal’s jurisdiction is legitimate

· Territorial limits: In US territory? (Eisentrager suggests greater deference for use of military tribunals to try non-citizens in foreign territories)

· Defendant’s status: Civilian vs Combatant (distinguish Milligan from Quirin)
· Defendant’s citizenship: US citizen or no? (Cited in Milligan but ignored in Quirin)

· Circumstance of D capture: Location, Underlying act (Eisentrager vs Boumediene)

· Existence of statute: Whether comm’n established pursuant to statute or Exec claim (early history implies Art .II power, but Hamdan says Cong must authorize)

· Cases
· Military tribunals w/in US
· Milligan (1866), p375: Exec cannot give military tribunal jurisdiction to try US citizen in Indiana b/c civilian cts open & can hear claims 

· Quirin (1942), p375: Military comm’n auth by Exec & Cong statute can try 8 Grmn sold (incl 1 w/ US ctznshp) caught in US for violating of laws of war 

· Hamdi (2004), p376: US citizen captured in Afghanistan & brought to US as enemy combatant can be tried under laws of war BUT has DP rt to challenge status as EC in front of Cong-authorized military tribunal (plurality op)

· Hamdan (2006), p378: Exec-created military commissions for trying foreign enemy combatants @ Guantanamo NG b/c inconsistent w/ laws of war; Exec cannot convene military trib w/o express or implied Cong authorization

· Military tribunals abroad

· Eisentrager (1950), p377: Upheld law of war tribunal in post-war Germany as applied to non-US citizens; Can be authorized by Exec authority alone

· Military tribunals & Habeas Corpus

· Both citizens & aliens detained in US have right to habeas review in Art. III courts  under Suspension Clause (Milligan & Quirin both came to SC on habeas review)

· When military tribunals used on foreign soil to try foreign citizens, uncertain whether HC is available (Eisentrager) BUT when when military tribunals used to try foreign nationals imprisoned @ Guantanamo, then HC is available (Boumediene)
· International Tribunals
· US party to many treaties that utilize non-Art. III tribunals & limit US Art. III review

· 4 approaches to legitimacy of international tribunals

· (1) Int’l tribunals dont conflict w/ Art. III b/c dsnt apply to disputes b/w countries

· (2) Analogize to Art. I tribunals & use same analysis to determine if legitimate

· (3) Viol Art. III in areas where US has very strong protections (e.g. 4, 5, 6Am criminal cases) or other areas we particularly care about upholding/protecting

· (4) Always viol Art. III b/c delegation of judicial power to non-US tribunal violates constitution, is undemocratic, viol Appointments Cl (b/c not appointed pursuant to) 

· Policy/prudential factors to consider: How many nations party to agreement? Resolving narrow or broad issues? Governing substantive standards defined or open-ended? Xfer of judicial power necessary to protect US interests abroad?
· Examples

· NAFTA: Tribunal assesses & applies US/Can/Mex domestic anti-dumping laws to ensure used impartially—Unusual b/c intl tribunal is applying domestic (vs int’l) law 

· Boyer: NAFTA ok b/c question adjudicated (whether US took retaliatory action against another nation) involves public rather than private rts

· Young: NG b/c allows panel to ? state’s application of own laws (Loewen)

· Monaghan: OK b/c necessary to emerging world economic order & to ensure that US suits against foreign sovereigns not barred by sovereign immunity

· Vienna Convention: Must inform detained aliens of right to see consular rep

· Example of US resistance to int’l tribunals—Medellin (2008), p372: US not bound by judgment of ICJ that viol Vienna Convention b/c VC grants jurisdiction to ICJ but dsnt require signatories to comply w/ its judgments 

C.  Congressional Power to Regulate Jurisdiction of State Courts

· Jurisdictional options include: (1) Exclusive fed ct jurisdic; (2) Exclusive state ct jursidic; (3) Concurrent jurisdic w/ SCt review; (4) Concurrent jursidic w/ rt of removal to fed ct
· Presumption is state cts have concurrent jurisdic w/ federal cts over federal causes of action b/c

· (1) Transitory jurisdic: Cts of general jurisdic can hear cases arising under laws of other states

· (2) Supremacy Clause (Art. VI, § 2): Fed law is part of states’ law & tfr confers jurisdic 

· Exceptions (instances where fed cts get exclusive jurisdiction)

· Jurisdiction excluded by statute (& operation of supremacy)

· Jurisdiction excluded by the Constitution

· Note tension here w/ Madisonian Comp b/c if no lower fed cts & state court jursidic excluded, unless Story view adopted, may be no courts to hear some Art. III claims
Example: Habeas Corpus

· Booth (1859): State cannot exercise HC over D held in fed prison after fed trial
· Tarble’s Case (1872), p398: State cannot exercise HC over D held in fed exec detention (here enlisted soldier) b/c viol Const for state to exercise sovereignty outside its own jurisdiction (e.g. in another state or over federal actors)
· Functional reason for decision: Can’t let state cts interfere w/ functioning of fed govt, esp given recent Civil War & state hostility to fed law & military 
· Pro: Dsnt make sense for one state to control fed govt policy
· Con: Madisonian Compromise (could elim lower fed cts) + Suspension Cl (HC must be avail unless suspended) = Problem if no court can hear claims
· Counter: Reconstruction Amendments ended parity
· Dormant power arg: Could read decision to say states can’t exercise HC power over fed officials unless explicitly authorized by Congress
Other Examples
· Mandamus: State cts can’t issue mandamus to compel fed exec action b/c (1) fed cts can’t even do & (2) can bring damage action instead (McClung (1921), p406)
· Injunctions: SC has not said whether state cts have jurisdic to hear injunction actions against fed officials (some lower cts say yes, other say no, most scholars say no)
· State cts can hear (1) Actions at law for specific relief (e.g. replevin) against federal officials (Slocum (1817), p407) & (2) Damages actions against federal officials
· Non-Discrimination: State Cts cant discrim against fed claims if hear analogous state law claims
· Justifications: (1) Supremacy Clause (Art. VI, § 2); (2) Necessary & Proper Clause
· Cases
· Testa (1947), p408: RI state cts must hear Emerg Price Control Act suits b/c fed supremacy oblig state cts to treat fed law as own, not foreign 
· Note exception where no state cts w/ adequate jurisdic to hear fed claim exist
· Mondou (1912), p 412: State must enforce FELA dspt underlying pol’y disagreemnt
· McKnett (1934), p 412: Once state opens courts to suits against foreign corps for out-of-state accidents based on laws of other states, must open to fed law suits as well
· Howlett (1990), p 413: Fl must hear § 1983 action against state school bd b/c school bc had waived sovereign immunity for comparable actions under state law
· Alden (1999), p 413: Muddied Howlett extension of non-discrim principle to state sovereign immunity b/c allowed Maine to waive sovereign immunity for state FLSA but not for fed FLSA b/c state’s action did not evince intent to discriminate
· Exception from non-discrimination principle for valid excuses
· Filed in ct of lim jurisdic that dsnt hear that category of case (Herb v Pitcairn (1945))

· Dismissed pursuant to forum non conveniens rules (Douglas v NY (1929), p414)

· Felder (1988), p414: Ct can’t apply general procedural rule req’ng notice w/in 120 days of injury for any suit filed against a govt body or its officials to § 1983 action b/c discrim against type of action & undermines Cong policy behind §1983
· Note: Ruling strange b/c 120-day rule clearly non-discriminatory; Better arg is simply that state procedural rule imposed unacceptable burden on fed pol’y 
· Unlike state cts, 10Am prohib Cong from “commandeering” state Leg or Exec branches
· FERC (1982), p415: Cong can req state utility regulatory authorities to implement fed rules b/c Cong could preempt state pub util regulation entirely
· NY v US (1992), p416: Cong can’t order states to assume liability for non-disposed radioactive waste after given date b/c “commandeers” state legislature
· Printz (1997), p416: Cong can’t req local law enforcement to conduct background checks on gun purchasers b/c can’t “commandeer” state exec officials
IV.  Direct Federal Review of State Court Decisions

A. Direct Review in the Supreme Court
Analysis

(1) Was the federal claim raised in state ct?

a. If not, does it fit into an exceptions for not having been raised?

(2) If so, did the state court rest on independent & adequate state grounds?

a. Independent?

i. Is the state law truly independent, or does it depend on federal law?

ii. Apply Michigan to ambiguous state ct decisions

b. Adequate?

i. Is the state procedural ground novel, unduly burdensome, or inconsistently applied (non-constitutional bases for inadequacy)?

ii. Does it violate Due Process?
(3) Even if independent & adequate state ground, can the state law ground nonetheless be decided b/c it’s embedded in the constitutional issue? 

a. K Clause, definition of property/liberty under DPC, etc.

1. History of SC Appellate Jurisdiction

· Jud Act of 1789 gave SC app jurisdic over state decisions w/ respect to federal ?s where the federal claim had been denied—SC would resolve federal claim & remand remaining state ?s

· Martin v Hunter’s Lessee (1816), p434: SC has power to review state SC judgments 
· Murdock (1875), p448: 1867 Judiciary Act did not expand SC appellate jurisdic to hear state law questions (as well as federal law questions) in cases before it on appellate review

· SC used constitutional avoidance—Dspt clear language change to § 25 of Jud Act, req’d even clearer language (“magic words”) to find rule had been changed

· If held other way ( Erie problem (fed cts must apply state substantive law as is)

· Note: Prof says unclear if ok for SC to rule on state law when hearing appeal from fed cts’ original jurisdiction—seems to bring up same Erie & federalism concerns

· Jud Act of 1914—Review of fed right upheld below added to SC appellate jurisdiction

· 28 U.S.C. § 1257—Current statute:

(a) Final judgments or decrees rendered by the highest court of a State in which a decision could be had, may be reviewed by the Supreme Court by writ of certiorari where the validity of a treaty or statute of the United States is drawn in question or where the validity of a statute of any State is drawn in question on the ground of its being repugnant to the Constitution, treaties, or laws of the United States, or where any title, right, privilege, or immunity is specially set up or claimed under the Constitution or the treaties or statutes of, or any commission held or authority exercised under, the United States.

2. SC review barred b/c fail to comply w/ federal rule that claim be raised in state ct

· Cardinale (1969), p496: 
· Rule: For SC to hear fed Q on appeal, it must have been raised first in state ct below
· Facts: Cardinale challenged La req’mnt that entire confession must be entered as viol of his fed const rights; He failed to raise this argument until his appeal reached SC
· Rationales
· (1) Statutory (Ct reads into 28 USC § 1257 but unclear if actually there)
· (2) Policy: (a) Develop adequate record; (b) Federalism/comity req’s states get chance to interpret (& save) own statutes or dispose on independent/adequate grounds; (c) Narrows construction of statute
· New claims not allowed under Cardinale VS New args always allowed (Yee (1992), p498)
· Litigant must make clear in state court hearings that claim rests on federal NOT state grounds (Webb(1981)) unless federal & state standards identical (Howell v Miss (2005), p499)
· Exceptions to Cardinale (very limited)
· (1) Vachon (1974), p499: Upheld fed jurisdic & rev’d covict for sale of button w/ sexual slogan to minor b/c DP viol where no evidence provided for req’d element (willfulness) of crime dspt constitutional argument not clearly raised in State ct 
· Seems like constitutional avoidance (didn’t reach 1Am question) b/c came in on mandatory jurisdiction (today SC could just not grant cert instead)
· (2) Wood (1981), p500: Allowing review on DP ground for conflict of interest where Ds atty paid for by boss w/ interest in case & atty didn’t raise conflict of interest issue 
· Seems limited to cases where DP issue itself kept DP claim from being raised

· Problem: Cardinale punishes Ds for failure of their attys to raise objections—state’s job to regulate attys & ensure indigent get competent counsel but state’s failure burdens Ds not state
3. Adequate & Independent State Grounds Test

· Note: Test applied based on actual grounds state SC relied on, not potential grounds
· If potential state ground exists, SC can vacate & remand for state ct to decide that first (Paschall (1973), p464)—but unclear if SC can force state to do so)
· Fox Film (1935), p460: No SC review whether Ks viol Sherman Act b/c state SC already determined arb clauses inseparable under state K law & that holding ends case regardless
· Rule: No SC review of state ct jdgmnt based on independent & adequate state grnd
· Policy: Disrespectful to state cts to lecture on fed law; Unnecessary ( Advisory opn
· Two categories of cases
· (1) Where state law is antecedent to federal law—federal rt holder must prevail on both fed & state grounds in order to obtain relief 
· Examples: State proced rules; Hunter’s Lessee (state law ? whether property divested before treaty enactment antecedent to federal treaty interpretation)
· If (i) state ct denies relief to fed rt holder by deciding state law issue adversely; (ii) that ground is broad enough to support judgment; and (iii) no basis for setting aside state ct’s decision, SC lacks jurisdic to hear fed issue
· Hard issue: Whether state ground is adequate (may require active inquiry)
· (2) Where state law provides a distinct basis for relief (e.g. Fox Film)
· If invalidated on only state law grounds ( SC lacks jurisdiction
· If invalidated on only fed law grounds ( SC has jurisdic (actual/potential) 
· If invalidated on both fed & state grounds ( SC lacks jurisdiction
· Problem: If interp of fed Const/statute is wrong, SC cannot take jurisdiction to correct but state political process unlikely to overhaul state const/statute b/c incorrectly perceived fed law still blocks
· If validated on both fed & state grounds ( SC has jurisdic over fed holding
· Hard issue: Whether state ground is independent?
a) Independence requirement
· Note that where interpretation of state law is compelled by or dependent on federal law, state judgment cannot be considered “independent” (Delaware v Prouse (1979), p479)

· What if basis for state ct decision is ambiguous (relying on state law, fed law, or both?)

· Before Michigan, SC would (1) not take jurisdic (assume relied on state law alone); (2) vacate & remand for clarification; or (3) examine state law to see what happened
· Michigan v Long (1983), p465: SC has jurisdic over Mich SC judgment upholding search of car under 4Am & relying entirely on fed law w/ 2 refs to state const

· New Rule: Where state decision “fairly appears” to rest “primarily” on fed law or be “interwoven” w/ fed law & state ground is “not clear” from face of opinion, SC will assume decision relies on fed law & can take app jurisdic

· Policy: Uniformity (1 rule better than 3); Efficiency (remanding or state law examination caused delay); Disrespectful to state courts to examine & interpret their law or remand to them for clarification; Avoid advisory opns

· Stevens Dissent: New rule NG b/c (1) Too much intervention into state cts & (2) SC should not take jurisdiction where fed rt upheld (overprotection fine) 

· Problems w/ Michigan
· Overenforcement of fed norms & drive for uniformity squashes federalism (esp problematic during this period b/c advocates were pushing state cts to unhinge their constitutions & statutes & provide more rights than fed)

· Increased possibility of unnecessary/advisory opinions

· Shows less respect for state courts (is remanding for clarity disrespectful?)

· States can avoid entirely simply by adding plain statement (e.g. NH)

· Remanding for clarification not always slower than full brief @ SC

· Good things about Michigan (in addition to O’Connor’s policy reasons above)

· Incr SC flexibility to manage docket b/c incr # of cases avail for review

· Ensures defense of Fed Const, the primary protector of individual rts

· Penalty for unclear opinions ( Encourages transparency (maybe)

· Makes state SCs more democratically accountable b/c stops them from making primarily fed law decisions w/ 1 state law reference (block where SC app jurisdic precluded but state politicians ignore b/c seems blocked

· Law since Michigan
· SC generally broadened/strengthened Michigan rule ( allows more jurisdic
· Ohio v Johnson (1984), p476: Broadened rule to where state decision rests/is interwoven w/ fed law OR state ground not clear 

· Pa v Labron (1996), p476: SC app jurisdic OK where state ct opn resting on state const but citing fed cases lacked “plain statement” 

· BUT refused to extend to claimed 1Am viol in Capital Cities (1984), p477, where SC vacated & remanded for clarification of antecedent procedural issue instead of taking jurisdiction despite presence of fed issues

· SC has also narrowed its app jurisdic over HC by making easier for states to establish that ambig HC decisions rested on proced default (Ylst; Coleman)

b) Adequacy Requirement

· Basic Rule: State procedural default creates antecedent state grounds barring SC review
· Exceptions (where state procedural grounds inadequate to bar SC review)

· Note: Exceptions arose in 1950s, 60s, best explained by SC trying to enforce civil rights for African American criminal defendants or members of unpopular social/political mvmnts
· (1) Non-Constitutional Bases for Inadequacy
· Staub (1958), p501: D convict for viol city ord req’g written app & big fee to solicit union members.  Raised 1Am & 14Am claims but state CoA refused to consider b/c failed to follow state proced rule req’ng const objections to specific ordinance sections rather than entire law.  SC found state proced grounds inadequate (but not unconst) & took jurisdiction

· SC found rule (1) inconsistent w/ state’s own precedent (allowed exceptions before); (2) “ritual of meaningless form”; (3) created unacceptable burden 

· FF dissent: Rule makes sense, narrows & clarifies claims/challenges

· (1) State procedural ground novel, not fairly supported, or inconsistently applied
· Staub (see reasoning above)

· NAACP v Alabama (1958), p509: Procedural rule req’ng petition for state SC cert to be filed prior to contempt adjudication that dismissed 1Am claim inadequate b/c cannot use novel procedural req’mnt to thwart SC review where could not reasonably be anticipated given existing precedents
· Inadequacy shown where state ct hadn’t before applied rule w/ such severity
· (2) State rule unacceptably burdensome (rare)

· Staub (see reasoning above)

· Davis v Wechlser (1923), p510: State ct ruling that subsequent federal official’s general appearance did not preserve prior official’s jurisdictional objection unduly burdensome & tfr inadequate

· Lee v Kemna (2002), p510: Failure to comply w/ req’mnts that motion for continuance be in writing inadequate

· Osborne v Ohio (1990), p510: Req’mnt that specific objection to jury instructions be raised again where had previously been raised “ritual of meaningless form” w/ no perceivable state interest

· Douglas v Alabama (1965), p510: Rejected as inadequate rea’mnt that defendant repeat after every Q to a witness her constitutional objection

· Shuttlesworth v City of Birmingham (1964), p510: Failure to use proper paper for petition to review criminal conviction inadequate

· (3) State ct’s failure to exercise discretion to excuse procedural default calls into question the adequacy of the state procedural ground (rare)

· Patterson v Ala (1935), p511: 3 AA Ds convicted of rape & murder of white girl & sentenced to death.  Ct refused to hear their challenge to exclusion of AA juror b/c not made in timely fashion & NG on merits.  SC reversed merits decision & remanded procedural decision for reconsideration.

· Williams v Ga (1955), p511: AA man convicted of interracial murder.  Subsequently, SC held in different case from same county that jury selection system unconstitutional.  Williams’ counsel raised claim 6 mos later & state SC held untimely.  SC vacated & remanded, citing inconsistent application of timeliness rule & stressing life at stake.[SC Ga reaffirmd w/o briefng or args]

· Sullivan (1969), p512: Trial ct dismissed Ps suit for fed civil rts viol & SC Va denied appeal citing failure to comply w/ procedural rule.  SC reversed, citing inconsistent application of proced rule, then reached merits & rev’d
· (2) Due Process Violations
· (a) Unforeseeable appellate ct rulings
· Brinkerhoff-Faris (1930), p507: Denial of EPC challenge to state tax b/c failed to seek admin relief in reliance on recent change in law violated DP b/c earlier decisions had found that admin agency couldn’t provide relief

· BUT SEE Herndon (1935), p507: SC refused to hear 1Am challenge to construction of statute implemented by recent ruling b/c challenge not raised prior to ruling even though interpretation could have been anticipated 
· (b) Strict time limits for pre-trial motions
· Reece (1955), p507: Rule req’ng challenge to racial composition of grand jury before indictment viol DP b/c atty not appointed until day after indict

· BUT SEE Michel (1955), p507: Upholding similar rule b/c afforded “a rsnbl opportunity to have the issue . . . heard & determined by the state ct”

c) Even w/o I&A, SC can decide if fed constitutional right is embedded in the state law

· E.g. State K law implicates Contract Cl (Art. I, § 10); State prop law implicates Takings Cl; EPC/DP) 
· Policy: SC must examine state law finding to ensure constitutional values not undermined

· Brand (1938), p480: Rev’d state SC finding that repeal of state Teacher Tenure Law voids teacher’s empl K b/c state SC misinterp own law (K existed) ( fed Q whether K Cl viol when state cancel K 
B. Collateral Review in Criminal Cases: Habeas Corpus

· Underlying premise is that only legal authority can justify detention ( Individual whose liberty is restrained can file petition & if no lawful basis for restraint, court can order discharge

· Codified at 28 U.S.C. §§ 2241-55 (§ 2255 over fed crim convictions, § 2254 over state)

· Analysis: (1) Asking for retroactive application of new law?  (2) If no (or if exception to retroactivity), state procedural default?  (3) If no, cognizable issue under § 2254(d)(1)?  
1. Background

· Developments over time
· Purpose: Challenge exec detention (immigrant, military) ( Postconviction relief for state prisoners claiming underlying constitutional violations in pre-trial detention or trial

· Power to issue writ not inherent/must be conferred by statute (Bollman (1807), p1155) ( Suspension Cl confers individual affirmative rt to to HC review (St Cyr; Boumediene)

· Fed cts can only issue habeas over fed prisoners/detainees (1789 Jud Act) ( Fed cts can issue habeas for persons generally in state custody (1867 Jud Act (Reconstruction))

· Expansion of purpose for which writ exercised (above), scope of territorial jurisdiction, extent of explanation req’d to justify detention, scope of inquiry, breadth of “custody”

· AEDPA (1996): Restricted availability of post-conviction relief via HC

· 1yr statute of limitations for filing postconviction habeas petitions

· Narrowed power of habeas cts to (1) conduct evid hearings, (2) disregard state ct fact finding, (3) entertain multiple petitions from single prisoner

· § 2254(d)(1): No writ for claim adjudicated on merits in state ct unless decision was “contrary to, or involved an unreasonable application of, clearly established federal law, as determined by the Supreme Court of the United States” 

· BIG hurdle—SC found standard satisfied in only 6 cases, all capital
· Terry Williams (2000), p1249: Overturning SC Va’s refusal to set aside state death penalty conviction for ineffective assistance of counsel b/c SC Va’s interp of federal std on ineffective assist incorrect (i.e. “contrary to”)
· O’Connor opinion: § 2254(d)(1) viol if 

· (1) State ct applies rule that contradicts fed case law (“contrary to “); OR 

· (2) State ct IDs correct rule but (a) applies unreasonably to facts or (b) unrsonably extends/refuses to extend  existing fed law principle to new facts (“unreasonable application”)

· Note: Terry Williams may have said that AEDPA overrules Wright v West & applies Teague to mixed questions BUT seems more likely that opinion discussing deference not retroactivity

· Lockyer (2003), p1261: SC upheld sentencing under CA 3 strikes law as not unreasonable application b/c not grossly disproportionate (std for sentencing)

· Yarborough (2004), p1262: Ct observed that § 2254(d)(1) esp likely to preclude habeas relief where prisoner invokes standard (vs rule) b/c state ct gets more leeway to define & apply fuzzier fed ct precedents

· Note: Unclear if Teague exceptions apply under § 2254(d)(1)

· Text does not mention any exceptions or Teague
· Whorton (9Cir 2007), p1264, found Cong impliedly preserved Teague exceptions but SC reversed on other grounds & didn’t reach
· Suspension Clause (Art. I, § 9, cl. 2): “The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.”
· Creates affirmative individual rt to HC review by fed ct or adequate substitute

· St Cyr (2001), p1162: SC construed amendments to immigration laws narrowly so as not to preclude fed HC jurisdic otherwise “serious Suspension Cl issue” would arise

· At minimum, Suspension Cl protects 1789 understanding of HC (exec dtntn)

· Boumediene (2008), p1163: Fed statute purporting to preclude fed or state habeas jurisdic over detainees @ Guantanamo unconst viol of Suspension Cl rt to HC review
· Who can suspend? 

· Cong can by own action or by delegating Exec to do & has done 4 times (Civil War, Reconstruction, in Philippines in 1905, during WWII in then-territory of Hawaii)

· Justification: (1) Parliamentary power in UK (not Crown); (2) Art. I (where Suspension Clause is) is where Constitution talks about Congress not Exec

· Exec cant w/o Cong auth (Merryman (Fed Cir 1861), p1160) BUT still good law?)

· Scalia dicta in Hamdan said Exec can’t do on own
· Cong can replace HC w/ adequate substitute procedure for judicial review (Boumediene)

· Test for adequacy: At minimum, must meet 1789 def of what HC covered (St Cyr), but unclear if adequacy expanded along w/ generally habeas review (postconvic, etc)

· Fed vs State Ct: Unclear if Suspension Cl guarantees rt to federal habeas review

· Madisonian Comp suggests state ct must be sufficient

· Counter: (1) Sus Cl is “one-way ratchet” (can’t pull back); (2) Reconstructn amends

· Judicial review of Suspension: Unclear if any aspect of suspension subject to judicial review

· Scalia & Thomas say suspension is not subject to judicial review (Hamdi dissents)

· Points to argue: (i) No rebellion/invasion; (ii) Public safety didn’t req; (iii) Measure not actually exercise of suspension power; (iv) Branch that suspended w/o authority to do so; (v) Suspension limited by time, geography, etc, so doesn’t apply here

· Latter 3 more clearly subject to jud review than first 2

· First 2: Exec possesses war powers & Leg has ability to fact-find & determine w/ political accountability whether threat exists ( SC should defer VS Jud is vital check on Cong power, esp where Const viol concerned
· At minimum, ct must have jurisdic to review whether has jurisdic (Boumediene)

· Effect of suspension: May preclude rt to later bring civil suit for damages for illegal detention
2.  Issues Cognizable

· Currently controlled by § 2254(d)(1) standard (above)

· Before AEDPA, broader standard existed under Brown v Allen (1953), p1223 (all state determinations of fed const rts subject to de novo review on merits (as on appeal) in habeas)

· Brown accompanied Warren Court’s expansion of const rights (esp crim procedure) & incorporation of Bill of Rts via 14Am to states to allow SC to supervise states
· Arg pro Brown: Importance of fed forum for fed rts; Direct SC review insufficient; Provides incentive for state judges to properly apply const protections b/c know fed cts watching (esp important given many state judges are elected) 

· Arg con Brown: Undermines finality; Wastes fed resources (most claims frivolous); Disrespectful to states; Do-over trials come yrs later when evidence gone; 60s over

· Various issues

· Jackson v Va (1979), p1236: Whether trial record sufficient to prove guilt is fed const Q subject to habeas review
· Stone v Powell (1976), p1233: No habeas review over exclusionary rule decisions (state court determination whether/not search/seizure unconst such that evidence excluded) b/c judicially-created remedy intended to deter police misconduct; costly to review; erodes finality; undermines federalism; creates friction b/w state & fed govts
· Brennan dissent: Viol exclusionary rule viol Const

· Subsequent cases have limited it to its facts 

· Rose (1979), p1235: Habeas review over race discrim in grand jury selection

· Withrow (1993), p1235: Habeas review over Miranda violations b/c (1) fundamental trial right connected to determination of guilt; (2) Eliminating would just lead to same claims repackaged as DPC violation allegations
· Alternative approaches
· Innocence
· Friendly: No habeas review w/o “colorable showing” that state ct error (constitutional or not) likely to have convicted innocent person (focus on facts of prisoner’s case)

· Problems: Everyone plead innocence? Burden fed cts w/ threshold inquiry? 

· Herrera (1993), p1236: No habeas review for claims of actual innocence based on newly-disc evidence b/c purpose of habeas to redress const viols not correct errors BUT assumed exception for capital case w/ persuasive dmnstrtn of actual innocence

· Pro innocence: Most states have v short windows for innocence claims to be filed (e.g. 60 days post-judgment) along w/ high standard of proof (evidence not available before & could not have been made available & is likely to lead to different result) 

· Con innocence: Reviewing “actual innocence” v labor intensive & can be raised in every case; State already has strong legitimacy interest in ensuring innocent not punished; Innocence claims often require interp of state law elements of offense

· Fair opportunity to litigate

· Powell concurrence in Schneckloth (1973), p1233: Some issues should only be cognizable if petitioner didn’t have a fair opportunity to litigate in state court

3. Retroactivity

· Background

· Traditionally, jud decisions, even if novel, apply retroactively to all non-final pending cases

· But Warren Ct created rule of non-retroactivity for habeas

· Linkletter (1965), p1241: Mapp v Ohio (1961), applying 4Am exclusionary remedy to states, doesn’t apply retroactively

· Johnson v NJ (1966), p1241: Miranda rules don’t apply retroactively
· Stovall (1967), p1241: Created functional test for retroactivity: Depends on (1) Purpose of new rule; (2) Extent of reliance on old rule; (3) Effect on administration of justice of retroactive application of the new rule
· Harlan critique: Distinguished b/w cases still on initial appeal (retroactivity applies) vs cases where only habeas remains (no retroactivity)

· Griffith v Kentucky (1987), p1242: Adopted Harlan’s bright-line rule b/c establishing retroactivity on a claim-by-claim basis ( uneven/unfair application of law
· Current Rule: Teague v Lane (1989), p1242
· Extends Griffith: No retroactivity for new rules on collateral review w/ limtd exceptions
· Note: Newness is threshold issue (must be resolved before ct can reach merits) 

· Result is that fed cts can’t comment on state cts “new” interpretation of fed law ( Habeas not a place for clarification of federal law  
· Exceptions to non-retroactivity ( New rule applies retroactively IF

· (1) Says conduct for which D was prosecuted is const protected (e.g. Loving)

· Penry (1989), p1245: Exception extends to new rules prohibiting a certain category of punishment for a class of Ds b/c of status or offense (here, claimed that execution of prisoner w/ mental capacity of 7yo viol 8Am)

· Caspari (1994), p1245: Exception inapplicable where D claimed viol of Double Jeopardy Clause b/c prosecution entered evidence of past crimes at sentencing b/c underlying conviction sufficient to justify sentence

· (2) Implicates fundamental fairness of trial & Bears on accuracy of conviction

· SC has not found any claims that fit w/in this exception ( Null set

·  Schriro (2004), p1246: Recharacterized exceptions: New substantive rules generally apply retroactively but new procedural rules don’t

· Tyler v Cain (2001), p1265: New procedural rules must explicitly be made retroactive but new substantive rules don’t need to be made explicitly retroactive

· Definition of “new law”
· Definition is generally broad (& tfr generally shields state cts from habeas review)

· Butler (1990), p1244: Incremental extension of Miranda “new” & tfr not retroactive

· “[New rule principle] validates reasonable, good-faith interpretations of existing precedents . . . even if shown to be contrary to later decisions”

· Problem: No incentive for state cts to reach correct interpretation of fed law if know that any reasonable interpretation will be “new” & tfr unreviewable

· Wright v West (1992), p1244: Mixed Qs of fact & law ARE retroactive 
· Narrowed scope of Teague 

· Thomas dissent: Defer to state ct interpretation unless patently unreasonable

· Suggests incorrect app of fed law to facts by state ct reviewable on habeas 

· Overruled by AEDPA?  Unclear.  Terry Williams might have interpreted AEDPA as applying Teague to mixed questions.

· Justifications: Undermines finality; Unfairly burdens states (must redo trials); Does not incentivize states to respect const principles/rts b/c applies new rules retroactively

· Criticisms
· Definition of “new law” too broad b/c incl rules clearly foreshadowed ( Reduces incentives for state courts to pay attention to direction of legal development

· Still unfair/uneven in application (depends how fast your conviction became final)

· Fallon & Meltzer: Need different standards for capital cases; Exceptions too narrow

· Relationship to § 2254(d)(1): § 2254(d)(1) largely codifies & supersedes Teague
· § 2254(d)(1) applies only when state ct decided const issue; otherwise Teague 
· Note: Implies AEDPA is about deference, not retroactivity

· § 2254(d)(1) limited to federal law embodied in SC cases; Teague not

· § 2254(d)(1) likely includes Teague exceptions (Whorton (9Cir 2007) said yes)

· Note: Teague does not apply to state postconviction review of state convictions (Danforth)

4.  Procedural Default

· Theory: State procedural default bars state appeals, SC appellate review & collateral habeas review

· Historical shift in rule

· Daniels v Allen (1953), p1270: State procedural defaults bar federal habeas review

· Justifications: Waiver; Failure to exhaust state remedies; Adequate state ground 

· Fay v Noia (1963), p1271: Overturned Daniels; D can raise fed claims on habeas review dspt procedural default except where “deliberate bypass” of state appellate review (= waiver)

· Justification: Importance of vindicating fed rts; State interest in proced rules is small

· Current rule: Wainwright v Sykes (1977), p1273: State procedural default bars collateral review in habeas absent showing of cause & prejudice; Overruled Fay v Noia
· Justification: State procedural rules important (Fay wrong) b/c ensure issue fully developed & decision final/accurate; Fay encourages Ds to “sandbag” (hold fed claims & only raise on habeas); Encourages state judges to ignore waivers of fed claims b/c can be raised later

· Brennan dissent: Unfair for D bear cost of incomp (but not const inadequate) counsel
· Covers virtually all state court procedural defaults
· Murray (1986), p1288: Covers defaults caused by inadvertent error of counsel

· Coleman (1991), p1289: Covers all state court defaults

· O’Sullivan (1999), p1289: Failure to include claims in petition seeking discretionary review in front of state SC bars habeas review of same claims

· Impact: Before, 3% petitions denied b/c proced default; After, min 1 claim barred in 13% non-capital cases & 42% capital cases; Almost no defaulted petitions are now reviewed

· Presumption that ambiguous state ct decisions rest on merits (not procedural default) & tfr don’t bar habeas review (Harris v Reed (1989), p1290) but rebuttable (Coleman v Thompson)

· Procedural default is a defense that can be waived (Trest v Cain (1997), p1290)

· District ct can raise sua spontanae (Day v McDonough (2006), p1291)

· Exception: Showing of cause & prejudice
· Cause has been given very narrow interpretation; Includes only

· (1) Novelty—Relies on a novel constitutional claim

· Reed v Ross (1984), p1283: Cause satisfied where proced default occurred b/c constitutional claim not yet available when appeal filed

· Note: Closed off by Teague’s bar on retroactivity of new law
· (2) 6Am violation—Ineffective assistance of counsel that meets 6Am std

· Murray (1986), p1284: Inadvertent mistake of atty dsnt qualify

· Note fairness problem: B/c no 6Am rt to counsel in postconviction proceedings, D must raise 6Am claim pro se w/o missing deadlines or filing papers wrong to preserve claim for habeas review

· (3) External impediment—Govt caused failure to bring claim, whether deliberately (Amadeo) or negligently (Stickler)

· Amadeo (1988), p1286: State’s deliberate concealment of document showing planned racial discrim in jury selection constituted cause b/c basis for claim reasonably unknown 

· Strickler (1999), p1286: State’s accidental omission of exculpatory evidence constituted cause where petitioner reasonably believed possessed all relevant evidence due to prosecution’s open file policy

· Prejudice has little case law; Probably duplicates harmless error standard
· Banks (2004): Prejudice merges into Q whether error “material”, which requires a “reasonable probability of a different result”
· Frady (1982): To est prejudice, D must show errors “worked to his actual and substantial disadvantage, infecting…trial w/ error of const dimension”
· Even w/o C&P, exception exists for adequate showing of  “actual innocence”
· House v Bell (2006), p1287
· First time “actual innocence” satisfied
· Holding: Prisoner entitled to litigate claims of ineffective assistance of counsel & failure to disclose exculpatory evidence otherwise barred b/c procedural default in state court
· Capital case; New evidence very strong
· Standard: More likely than not no rsnbl juror would have convicted
· If state ct overlooks procedural default & decides fed claim on merits, fed ct on habeas review can do the same (Warren v Hayden (1967), p1290)
· Alternative: Jeffries & Stuntz suggest excusal of procedural default only upon showing that defaulted claim, if meritorious, would establish reasonable probability that D is innocent
· My opinion: NO. Purpose is to keep state cts in line by making them do it over until they get it right. Burden on state, not D. Also, investigating innocence costly & time consuming & everyone will claim it so will drive habeas docket wild.
V.  Federal Question Jurisdiction: Constitutional Limits
· Constitutional limits on FQJ (imposed by Art. III) are broader than statutory limits (28 USC § 1331)

· Sometimes, Cong makes grant of FQJ outside § 1331 & Q of whether viol Art. III arises

· Q: Does statutory grant of jurisdiction violate Art. III req’mnt that claims must “arise under” fed law? 

· Federal Ingredient Test: Art. III req’s only some federal ingredient (in cause of action or defense)
· Very broad scope of jurisdiction—Federal ingredient can be well-settled & unlikely to be re-litigated (e.g.Osborn Q whether bank constitutional already settled by McCulloch)

· Note: Federal ingredient cannot itself be the jurisdictional element (Verlinden)

· Justification: Ensure uniformity of fed law; Job of fed cts is to analyze & apply fed law
· Criticism: Excessively broad (upholds jurisdic even where fed issue unlikely to arise or be contested); Better to rely on SC app review, which can address federal Q once developed
· Cases
· Osborn (1824), p749: Jurisdic grant constitutional where Bank of US brings state K action to recover tax funds b/c federal ingredient exists in antecedent Q whether bank has rt to bring suit or enter into K depends on interp of bank’s federal charter

· Pacific RR Removal Cases, p758: Upheld fed jurisdic over actions under state law against fed-chartered RRs dspt remote likelihood of actual presentation of fed Q
· Verlinden (1983), p768: Upheld FISA’s grant of fed jurisdic over all cases involving foreign sovereigns b/c Q whether FISA exception applies is threshold Q in every case

· Mesa (1989), p771: Upheld federal officer removal statute so long as allowed removal only where fed officer raises federal defense (otherwise might viol Art. III) 

· American Nat’l Red Cross (1992), p773: Upheld Red Cross removal action to fed ct b/c its charter authorized it “to sue and be sued in cts of law & equity, State or Fed”

· “Sue and be sued” clause confers fed jurisdic if specifically mentions fed cts 

· Protective jurisdiction: Cong can confer jurisdic over area where has power to make substantive law 
· Justification: Greater power to create substantive law allows lesser power to create jurisdic
· Ct never adopted; Discussed (& rejected) in FF dissent in Lincoln Mills (1957), p756
· Majority upheld statute granting fed cts jurisdic to hear labor K disputes 

· FF found statute invalid, turned to potential constitutional theories to justify jurisdic

· Rejects protective jurisdiction b/c great intrusion on state sovereignty; grounded in distrust of/belief in inadequacy of state courts

· Other Jurisdictional Theories
· Incorporation: Incorporation of state rules of decision into federal law by reference (i.e. federalizing state law) ( arising under jurisdiction

· FF rejected in Lincoln Mills b/c no statutory basis in that instance but could be constitutional if authorized by statute

· Modified Protective Jurisdiction (Donut hole jurisdic) (Mishkin): Protective jurisdiction applies only in areas where Cong has actively regulated & necessary to protect federal regulatory program; Where Cong legislates all around an area but leaves pocket of state law (e.g. state K law in midst of fed collective bargaining regs as in Lincoln Mills), Cong can grant protective federal “arising under” jurisdiction over left-out donut hole

· Specific case: Bankruptcy

· SC has repeatedly upheld statutory grant of fed jursidic over bankruptcy proceedings, even over private disputes b/w trustee & 3d party that are entirely governed by state tort, K, or prop law & where there is no diversity of citizenship
· Lathrop (1875), p766: Upheld fed jurisdic grant in Bankruptcy Act of 1867 b/c req’s uniform system so need single adjudicatory body to ensure uniformity
· Possible rationales: (1) Form of supplemental jurisdiction (like Donut Hole); (2) Trustee’s ability to sue/be sued is federal ingredient (but also gives jurisdic over “related to” disputes where trustee not party); (3) Protective jurisdiction
VI.  11th Amendment: State Sovereign Immunity
· Sovereign immunity = Traditional concept barring uncontested suits against sovereign in any court

A. Origins and Interpretation

· Origins of 11Am

· Constitution says nothing about sovereign immunity but founders during ratification debates said it would not allow states to be subject to uncontested suits on their debts in fed ct

· Chisholm v Ga (1798), p870: SC allowed assumpsit suit by S.Car. citizen against Ga state for payment on state bond b/c Art. III grants fed ct jurisdiction over controversies “b/w a state & citizens of another state”; Refused to recognize state sovereign immunity

· Justice Jay: “Feudal” doctrn incompatible w/ pop sovereignty (protected King)

· Justice Wilson: SI incompatible w/ principles of public law & republican govt

· Justice Iredell was lone dissenter—said ct should incorporate common law SI 

· In response, Cong passed 11Am (ratified in 1798)

· “The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.”
· Marshall Ct construed 11Am narrowly

· Cohens v Va (1821), p871: Defensive writ of error brought against state by 2 men claiming were convicted under unconstitutional statute not precluded by 11Am 

· Osborn (1824), p872: 11Am limited to suits in which state is a party on the record

· Madrazo (1828), p872: Madrazo brought personal action against gov for slaves brought into US in viol of fed law and subsequently seized under state statute; Ct said  demand against governor was official, not personal, so 11Am blocked action

· Hans (1890), p873: 11Am prohibits citizen from suing own state based on fed cause of action
· Ct rejected literal/textual reading of 11Am

· Has rejected elsewhere as well (extended 11Am to admiralty dspt neither “law or equity”; extended to admin proceedings dspt refers only to “judicial” power) 

· Justification: Intention of 11Am was to abrogate Chisholm & restore state SI; Inconsistent to let own citizen sue but not foreign citizen; Federalism req’s state leg makes policy priorities

· Narrowing interpretations of Hans
· Involved suit to enforce K & such suits against sovereigns always been esp sensitive

· Historical context: Hans happened post-Civil War when Southern states had issued lots of bonds & were defaulting on them & not paying ( Judgments upholding individ rt to payment might have been ignored (would have undermined legitimacy)

· Competing interpretations of 11Am

· Diversity Theory
· Articulated by Brennan dissent in Scanlon (1985), p879

· Attempt to make sense of 11Am by seeking historical purpose of doctrine

· 11Am not about SI but rather regulates fed jurisdic over suits involving states ( 11Am bars fed jurisdic over diversity suits but not subject matter jurisdiction suits 

· Makes sense b/c language of 11Am tracks diversity section of Art. III & b/c nothing said about suits by citizens against own states (b/c not problem in diversity)

· Would mean that 11Am barred suits against states in FQJ but not in diversity

· Makes sense in terms of language of 11Am but not in terms of idea behind 11Am

· Problem: 11Am not like jurisdiction b/c waivable, must be raised by parties (not ct)

· Modified Literal Reading (Hans)
· Text of amendment precludes all suits against states in fed ct by citizens of other states/countries w/o respect to basis of jurisdiction & by citizens of own state (Hans)

· Addition of suit by citizens of own suit ok b/c highly obvious

· 11Am as Background Principle/10Am interpretation
· SI is background principle recognized by history & structure of constitution; 11Am doesn’t affect SI but rather is a specific repudiation of departure from SI, thereby reaffirming SI as a background principle 

· Would explain why Ct moves beyond 11Am entirely in Alden, where state cts are implicated & tfr relying on text of 11Am would be stretch, but still upholds SI

· Purpose is to uphold dignity of states (used more in recent decisions)

· Something about nature of sovereign requires certain accordance of dignity that militates against allowing state to be hauled into court unwillingly

· Alden: OK for Cong to regulate states (incl wages must pay to e’ees), but not ok to allow state to be dragged in to court to enforce those regulations

· Federal Maritime Comm’n (2002), p938: SI precluded federal administrative agency from adjudicating private party’s complaint against un-consenting state

· Seminole: No monetary relief (so state treasury not threatened), but still state should not have to face indignity of coercive judicial process at whim of private parties

· Problem: Undermines federal supremacy/dignity if underenforcement of fed rts 

· Purpose is to uphold policymaking ability of states

· State looks at all its obligations & chooses to favor some over others; Has many demands being made on it (more regulation, more welfare, more police, etc)

· Must let state set own priorities; One suit shouldn’t set priorities for whole state 

· Problem: We are saying state can violate individual rts in order to follow will of majority ( Goes against cts role as protector of “discrete & insular minorities”

· Problem: Not holding state accountable removes incentive not to viol individ rts

· Problem: Fed law arguably has even broader accountability, to people as whole

· Anti-commandeering
· But Testa suggests commandeering ok w/ respect to state cts b/c Supremacy Cl

· Scope of Application
· Bars some suits w/o State consent:

· By citizens against the state (11Am & Hans)

· By a foreign country (Monaco)

· In admiralty (Ex parte New York) 
· Under fed law passed pursuant to Art. I in federal court (Seminole)
· Under fed law passed pursuant to Art. I in state court (Alden) 
· Suits against states in fed admin agencies (Federal Maritime Comm’n)

· Permits some suits w/o State consent:

· By sister states in fed ct (Kansas v. Colo (1974), p885) b/c “essential to peace of Union”

· By sister states in state ct
· By United States (U.S. v. Mississippi (1965))

· Justification: Supremacy; Superior political accountability of federal govt as opposed to private parties bringing suit

· Suits against local or municipal govts (Lincoln County v Luning (1890), p885)

· Appeals of actions initiated by state in state ct (Cohens v Va)

· Compulsory counterclaims below amount state suing for

· Officer suits (see below)

· Where waiver/abrogation (see below) 

B. Suits Against Officers 
· Basic Rule: 11Am does not apply in suits against state officials (Osborn) 

· Qualifications
· Cause of action—Note: May not matter post-Young
· Officer suits cannot be used to enforce govt Ks but can be used to enforce torts (b/c contract suit seem as against state vs tort suit is suit against individual tortfeasor)

· If common law forms of the action recognize it as against the individual official (as opposed to the state), then 11Am does not apply 
· Capacity in which suit is brought 

· Suit in official capacity, relief available regardless of whether conduct performed by officer pursuant to her official capacity (Hafer v Melo)

· Suit in personal capacity, damages available regardless whether state indemnified its officers but subject to official immunity doctrines

· Suit against state always barred by 11Am, even for prospective relief
· Type of relief (Prospective vs Retrospective)
· Prospective relief (inj or damages) permitted

· Ex parte Young (1908), p886: Fed ct can enjoin state AG from enforcing unconstitutional state law b/c viol 14Am

· Exceptions
· Pennhurst (1984), p896: 11Am bars fed ct jurisdic in suits against state officials for viol of state law b/c (1) Intrusion on state sovereignty too great (viol federalism) & (2) No need for fed cts to vindicate fed rts (supremacy) as in Young
· Note effect on supplemental jurisdic: If no relief on state claim from state officials in fed ct, P must forego fed forum, drop state claim, or file 2 suits 

· Coeur d’Alene (1997), p894: 11Am bars suit by Indian Tribe to assert title to submerged lands

· Where fed laws have “comprehensive enforcement” scheme as a substitute, SC will not allow Young action to get remedies beyond what’s offered by scheme (Seminole)

· Suit for retrospective dam not allowed b/c paid from state treas so implicates 11Am 
· Edelman v Jordan (1974), p892: Ct granted permanent injunction against future state viol of fed discrim law but reversed disbursement of “wrongly withheld” benefits b/c 11Am bars retrospective damages

· Justification: Where suit is essentially to recover $ from state treasury, state is real party in interest & tfr can invoke SI

· Complications to prospective/retrospective distinction
· Milliken II (1977), p895: Upheld dist ct order of remedies for seg schools in Detroit incl remedial education, teacher training & hiring counselors dspt state pay ½ cost (seems compensatory) b/c purpose to end ongoing conditions of inequality 

· Hutto (1978), p896: Upheld dist ct levy of $20k fine on state Dept of Corr for bad faith behavior paid to P’s attys b/c ability to impose contempt/fine ancillary to ability to impose inj relief & didn’t interfere w/ state budgeting

· Normative Justification for distinction
· Although prospective order can place equally great burden, state has greater opportunity to plan & tailor budgetary priorities

· Prospective relief necessary to prevent ongoing viol of fed law (Milliken II)

C. Waiver & Abrogation
1. Waiver
· State can waive its immunity & consent to suit in any court

· State can selectively waive SI (i.e. waive in own courts while retaining SI in fed ct)

· Smith v Reeves (1900), p883: State can waive sovereign immunity as to suit for tax refunds in own courts while keeping 11Am protections from similar suits in fed ct
· Problem: Arguably violates non-discrim req’mnt for state treatment of federal claims (Testa)
· State can waive SI via conduct
· By filing suit in federal court, necessarily waives SI for claim & any defenses

· Circuits are divided as to whether state’s voluntary appearance as P in fed ct waives state’s sovereign immunity w/ respect to compulsory & permissive counterclaims & if so, whether relief sought must be of the same kind & not in an amount greater than that sought by state
· Lapides (2002), pp883-84: State’s act of removing suit from state ct to fed ct constitutes waiver of 11Am SI; Motive for removal irrelevant 
· Standard for waiver is same as for waiver of individual constitutional right: Must be knowing, intelligent & voluntary & no constructive waiver allowed

· Florida Prepaid (1999), p920: Cong cannot deem state to have waived SI by engaging in otherwise lawful conduct (e.g. entering market for student loans) 

· Cong cannot condition state’s ability to enter into regultd activity on consent to suit 

· Note: But how different from conditioning highway spending on raising the drinking age to 21? (Dole) ( Unclear

· Problem: May create unfair market advantage for states in over private companies
2. Abrogation (When can Cong waive SI of its own volition?)
· Cong can abrogate SI when regulating states under § 5 of 14Am
· Fitzpatrick v Bitzer (1976), p901: 11Am does not bar award of retroactive benefits & attys fees in Title VII suit against state b/c Cong waived SI by enacting statute via § 5 of 14Am
· Clear statement rule applies to abrogation under § 5
· Limited by Boerne (1997), p920 (struck down RFRA)

· Cong power under § 5 enables creation of remedies but not  alteration of subst rts

· Test for § 5 leg: Must exhibit “congruence & proportionality” b/w constitutional violation to be prevented/remedied & the means [incl abrogation] used

· Why difference b/w regulation under § 5 of 14Am and Art. I?

· Strongest argument is that 14Am passed after 11Am BUT note Katz (bankr case) 
· Cong cannot abrogate SI when regulating states under Art. I powers (incl Commerce Clause)
· Justifications
· SI must be constitutional principle, not just common law principle (as per Souter dissent in Alden) b/c otherwise would be subject to cong override (Seminole)
· Comity; Federalism
· Seminole Tribe (1996), p902: Invalidated law authorizing suit by Indian tribe in federal ct w/o state’s consent despite Cong clear intent to abrogate

· Rule: Cong cannot abrogate states’ SI when legislating pursuant to Art. I
· Recognized SI as constitutional principle
· Note: Dsnt stop Cong from imposing valid & binding legal oblig on states under Art. I; Just cannot req states be subject to suit in fed ct for viol of those statutes
· Alden v Maine (1999), p928: Invalidated FLSA’s abrogation of state SI for suits by state e’ees against state e’r in state ct b/c respect state sovereignty & democratic accountability (but how viol democratic principles if all people have decided via fed law remedy needed?)
· Holding implies rationale of Seminole broader than 11Am—basic structural principle of state SI applies in state or federal court

· Kennedy asks us to trust that states will follow constitution w/o supervision

· Problem: That was reason Articles of Confederation didn’t work

· Discrimination problem: Maine had already subjected self to own state FLSA—but Ct found no problem w/ Testa
· Problems

· Cannot have have rt w/o remedy (Marbury)—BUT other remedies exist (US govt sues, sue state official instead, etc.)

· Relies on good faith of states to enforce federal law—ignoring supremacy as value in Const & fact that Articles of Confederation didn’t work
· Exception: Bankruptcy
· Katz (2006), p924: Cong can waive SI for state cts in bankruptcy b/c (1) Nature of bankruptcy power vested in Cong under Art. I (history & justification of Bankrptcy Clause & legislation passed immediately following ratification show “intended not just as a grant of legislative authority to Congress, but also to authorized limited subordination of state sovereign immunity in the bankruptcy arena”) & (2) In rem nature of bankruptcy proceedings 
· Unclear if SC will now go clause-by-clause through Art. I, or if bankruptcy is single, one off exception
· Undermines one rationale for distinguishing Seminole from § 5 cases, which was b/c 14Am passed after 11Am (Bankr pwr is under Art. I, just like Commerce pwr)
· ( Unclear how far fed govt can go in abrogating as an extension of this exception (can do via qui tam? or other auth of priv parties to sue its name?)
VII.  Younger Abstention/Equitable Restraint
· Abstention: Cases where fed cts don’t grant relief dspt falls w/in their jurisdiction (like FQJ)
Analysis
· For criminal cases

· Is state ct action pending?
· If no, no abstention (Steffel)

· If yes, has fed ct done “proceedings of substance on merits”?

· If yes, no abstention (Hicks)

· If no, must dismiss request for injunctive (Younger) or declaratory (Samuels) relief

A. State Criminal Proceedings
· Pending Actions: Fed ct must dismiss action for injunctive (Younger (1971), p1083) or declaratory (Samuels (1971), p1096) relief if state criminal action is pending, unless falls under exceptions

· Justifications

· Historical: UK doctrines that equity cannot enjoin crim proceeding, any proceeding where remedy at law exists, with exceptions (duplicate proceedings, property taking)
· Policy: Avoid duplicate proceedings; Erodes role of jury; Comity (proper respect for state functions); Avoid advisory opinions; Federalism (disrespects state judges)
· Exceptions
· To qualify for any exception, must make showing of irreparable harm
· Harm must be both “great” & “immediate” (Younger)

· Cost & inconvenience don’t count; Chilling effect alone doesn’t count

· Threat must be one that can’t be eliminated by defending in prosecution
· (1) Where Bad faith or Harassment underlies prosecution
· Note: No cases have fallen under this exception since Younger
· Dombrowski (1965), p1087: Fed ct can enjoin harassing prosecutions & ongoing threats of prosecution intended to keep AAs from asserting rts
· Context: Warren Ct want to ensure new criminal protections upheld
· Cameron v Johnson (1968), p1096: Innocence insufficient to show bad faith prosecution; Standard: Whether enforcement undertaken w/ no expectation of conviction but only to discourage exercise of protected rts

· Hicks v Miranda (1975), p1096: Seizure of “Deep Throat” not bad faith or harassment b/c (1) each step authorized by judicial order; (2) showing that state cts in error on one/more issues of law insufficient to establish
· (2) Patent & Flagrant Unconstitutionality

· Note: No cases have fallen under this exception since Younger
· Trainor (1977), p1098: Ds challenged constitutionality of state ct attachment of property w/o prior hearing as auth by state law; Dist Ct enjoined b/c law viol DPC on its face; SC reversed w/o explanation
· NOPSI (1989), p1098: If allegation requires further factual inquiry, then insufficiently “on face” of statute to qualify for exception
· (3) Other extraordinary circumstances
· Gibson v Berryhill (1973), p1098: Ok to enjoin admin proceedings before state agency “incompetent by reason of bias” to adjudicate pending issue dspt judicial review would have been available at end of admin proceeding
· (4) § 1983 actions

· Mitchum v Foster (1972), p1096: AIA dsnt apply to § 1983 (BUT Younger does) not b/c (1) Cong made explicit exception to AIA; (2) Purpose of § 1983 to interpose fed cts b/w states & individs as protectors of fed const rts
· Criticisms
· Ps must claim fed const rts viols in state cts, which are less sympathetic ( Parity

· Erects often insuperable barrier to prospective & class relief (not avail in crim ct)

· Note: Can be waived (Hodory (1977), p1099: State argued for dismissal on merits but no mention of Younger; SC held fed ct needn’t raise & dismiss of its own volition b/c comity doesn’t require fed ct to force case back into state system)

· Non-pending Actions: No req’mnt to dismiss action for injunctive or declaratory relief
· Cases
· Steffel (1974), p1100: Fed ct can enjoin explicitly threatened but non-pending prosecution of anti-Vietnam leafletter b/c statute viol 1Am 
· Wooley (1977), p1112: Fed ct can issue declaratory relief prohibiting NH from future prosecutions of citizen who covered “live free or die” on license plate 

· Morales v TWA (1992), p1112: Upheld injunction on AG cant sue airlines after letter from AG w/ “formal notice of intent to sue” BUT injunction could cover only viol of unconst state ad regs not any regulation regarding ads, rates, routes, or servs

·  3 types of non-pending cases
· Future conduct: Dec/inj relief appropriate IF standing & ripeness exists (Steffel)
· Past conduct: Probably no b/c risk duplicate proceedings
· Continuing conduct:Unclear; Could lim to future acts but risk duplicate proceedings

· Doran (1975), p1118: 3 topless bars challenged ord prohib topless dancing; M&L began dancing again & was indicted in state ct; SC held no injunction of pending proceedings OR declaratory relief for future acts for M&L

· Lesson: Challenge statute BEFORE violating it OR use civil disobedience & then challenge on appeal & via habeas—can’t violate but still get immunity

· When are pending actions concluded such that fed remedies are again available?
· Depends on whether further state ct remedies are available at the time fed suit filed

· Huffman (1975), p1113: Must exhaust state app remedies before seek fed inj relief

· Relief pendente lite
· Q: Does D get immunity if continues illegal conduct during pendency of fed case, while injunction in effect, even if statute found constitutional in the end

· A: Unknown but probably yes

· Edgar v MITE Corp (1982), p1120: Maj did not address; Stevens concur said fed judges not empowered to confer immunity; Marshall dissent (w/ Brennan & Powell) said fed cts do have power to confer such immunity

· Oklahoma Operating Co v Love (1920), p1120: Unanimously upheld award of PI against allegedly confiscatory rate regs & held that if, upon final hearing, rates found not confiscatory, permanent injunction could be issued to restrain enforcement of penalties accrued pendente lite, provided P had reasonable ground for accusation

· Actions filed during fed ct proceedings
· Rule: Fed ct dismisses unless “proceedings of substance on merits” already occurred

· Hicks v Miranda (1975), p1114: State seized 4 copies “Deep Throat” & indicted theater e’ees for obscenity ( Owners filed for relief in fed ct; SC said fed ct must dismiss b/c no subst proceedings on merits yet occurred in fed ct (only TRO)

· Note: Hicks also holds that owners are implicated in state proceeding dspt not being Ds b/c had “sig interest” in proceedings ( Later overturned; Privity is req’d
· What proceedings are substantive? 
· TRO is not (ct issues quickly w/o response from other side) (Hicks)

· Preliminary injunction is (Midkiff (1984), p1118)

B. Other State Proceedings
· Younger bars federal relief in all state civil enforcement actions where state is party
· Justification: Avoid interference w/ state officials; Avoid duplicative proceedings; Allow states to enforce where important state interests involved

· Cases
· Huffman (1975), p1121: Civil action under obscenity laws bars fed relief

· Trainor (1977), p1122: Civil action to recover improperly issued welfare payments bars fed relief; Fed interference warranted if no other way to challenge state attachment procedure
· NOPSI (1989), p1123: Limited Younger to suits where state is a party; Does not extend to challenges to leg or exec actions where no enforcement suit pending

· Younger bars federal relief in private civil actions involving important state interests

· Juidice v Vail (1977), p1124: Private action for debt collection; P challenged application of state’s statutory contempt procedures as viol of DP; SC held Younger barred injunction b/c state’s interest in its contempt process sufficient to warrant abstention 
· Note: Only ok so far as state system affords opportunity to pursue fed claims w/in it
· Pennzoil (1987), p1124: No fed relief for Pennzoil from Tx req’mnt must post bond on $11bn judgment in order to appeal b/c state’s interest in enforcing orders & judgments of its own courts too important & relief may be available in Tx court
· Younger bars federal relief in state administrative proceedings of a judicial nature

· Middlesex (1982), p1125: Younger bars fed relief for atty subject to state bar ethics charges b/c (1) NJ SC supervises; (2) Implicate important state interest in assuring professional conduct of attys; (3) Atty can raise 1Am claim in ethics proceeding 
· Ohio Civ Rts Comm’n (1986), p1126: Younger bars school board from seeking federal relief via § 1983 action against state civil rights board’s administrative proceedings against school for viol sex discrimination statute (fired pregnant teacher) b/c state administrative proceeding involves sufficiently important state interests & school can raise 1Am objections in admin proceeding & on jud review
· Younger might bar fed relief from executive action
· Rizzo (1976), p1127: Overturned fed injunction overhauling city’s police procedures upon showing of racially-motivated police brutality & inadequate internal review; Ct suggested Younger might apply dspt suit was against mayor & individual officials
· Hopefully just one off b/c contrary to Young & could immunize state exec action from federal judicial review
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