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I. INTRODUCTION
a. Trial
i. Civilized society needs to solve disputes based on CREDIBILITY
ii. Credibility requires a serious effort in the rules of the institution to provide a verdict that is fairly congruent with the truth. Truth = SOMETHING happened
iii. Agenda
1. Opening Statement: party with the burden of proof gives the first opening statement

2. Witnesses Called

3. Direct Examination / Cross Examination
4. Judge charges the jury and it deliberates
5. Objections: if you don’t object, it’s lost

6. Rulings
b. FRE:

i. Came from Congress in 1975

ii. Before, almost entirely common law

c. Trial Judge’s Authority: extensive and expansive
i. FRE 104(a): Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court. In making determinations, it is not bound by FRE except those w.r.t. privileges
1. Relevancy must be conditioned on fact

ii. Standards of Review
1. Abuse of Discretion: judge has nearly unlimited discretion so appellate courts will only review / reverse for abuse
2. De Novo: not necessarily a reversal; just makes not of the fact that a reversal may be warranted
3. Plain Error: normally burden is on lawyers to object, but if error is so serious, an appellate court would review w/o a lawyer’s objection
II. RELEVANCE
a. Evidence is relevant if it is rationally probative in any way
b. Low threshold for relevance is part of the explanation for the absence of any exceptions to the prohibition on irrelevant evidence

c. FRE 401: Relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence

i. Any tendency: very low threshold

ii. Consequence to the determination: facts the substantive law make necessary to establishment of claim/defense. AKA Material Fact
iii. Standard of Probability: more probable than it would be without the evidence

1. Rationale: any more stringent requirement is unworkable and unrealistic

d. FRE 402: All relevant evidence is admissible, except as otherwise provided by the Constitution, Congress , FRE, or SCOTUS. Evidence which is not relevant is not admissible
i. Knapp: testimony that killing was in self-defense. Submit evidence that he’d heard the victim had clubbed an old man. Evidence is relevant to show what he believed (and whether he had mens rea)

ii. Dominguez: evidence proving D tried to replace barrel of his gun. Relevant to establish consciousness of guilt and attempt to destroy incriminating evidence. A brick is not a wall; question is only whether evidence is relevant, not whether the evidence proves guild. “Goes to weight”
iii. Larson: drunk man negligent on horse. Evidence of blood alcohol level and standard for driving. Helps jurors use their experience and logic; provides a frame of reference
III. PROBATIVE VALUE AND PREJUDICE
a. Judge as the gatekeeper
b. FRE 403: Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time or needless presentation of cumulative evidence.
i. Unfair prejudice: undue tendency to suggest decision on an improper basis, commonly (but not necessarily) an emotional one

1. Consideration given to probable effectiveness / lack of effectiveness of a limiting instruction
ii. Noriega: introduction of evidence that US government paid drug trafficker was not permitted because probative value was marginal compared to the confusion of issues it would cause
iii. Flintcraft: evidence of tax documents  in tax evasion case not permitted b/c probative value is outweighed by danger of confusion of issues
iv. Abernathy: video tape re-enactment of forklift unloading logs. Audio not permitted b/c probative weakness of microphone not being placed where Abernathy had been standing – recording did not meet minimum standard of reliability.
v. McRae: prosecution permitted to submit gruesome pictures of homicide b/c 403 should be used sparingly. Most evidence is prejudice; we’re only concerned with unfair prejudice. Prejudice must substantially outweigh probative value
vi. Old Chief: evidence of prior conviction not permitted because “proclivity evidence” – it may overwhelm the jury and cause to take deliberative responsibility too seriously – also, evidence not party of story of crime
1. D’s record is wholly independent and separate from the narrative. His prior conviction didn’t have anything to do with the case.
IV. CONDITIONAL RELEVANCE
a. FRE 105: Limited Admissibility – when evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon requires, shall restrict the evidence to its proper scope and instruct the jury accordingly
i. Trial judge would provide a limiting instruction to the jury to not consider the admissible purpose
b.  Issue is not what the judge believes is true but what the judge concludes a reasonable juror could believe is true

i. Sometimes judge must make a finding of fact before jury can hear evidence (e.g., privilege issues, suppression issues, qualification of expert)

ii. Judge applies a sufficiency standard, rather than simply deciding whether the preponderance of the evidence suggests that the D did XYZ

c. FRE 104:Preliminary Questions
i. (a) Generally: preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b),. In making its determination it is not bound by FRE except w.r.t. privileges

ii. (b) Relevancy conditioned on fact: when the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition

iii. Link in chain of inferences making D’s guilt more probable (FRE 401). Logical relevance of testimony does not depend on any other fact
iv. McNeely: T testifies in McN’s homicide case that someone w/ the same name made an incriminating statement but can’t identify if it’s the same person on trial (D has changed his appearance). Permitted b/c a reasonable juror could find D is the same person T spoke to
1. Relevance of T’s testimony is conditioned on fact that it’s the same person being true

V. HEARSAY
a. FRE 602: A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge may, but need not, consist of the witness’ own testimony. This rule is subject to the provisions to FRE 703, relating to opinion testimony by expert witnesses
i. Percipient witness: testifies to own perceptions. Under oath and subject to XE. Jury may witness his demeanor

ii. VAMP:

1. Veracity: Is the witness, with varying degrees of intention, testifying falsely?
2. Ambiguity: Does the witness’ language convey the impression accurately
3. Memory: has the witness retained an accurate impression of that perception?
4. Perception: did the witness perceive what is described and perceive it accurately?
iii. If percipient witness is unavailable, and witness B who was told the whole story is available for XE, it’s not permitted b/c it’s hearsay. We don’t need to test VAMP on her word/credibility, we need it for the P. W.’s credibility

b. FRE 801: The following definitions apply:
i. Statement: a statement is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion

ii. Declarant: a declarant is a person who makes a statement
iii. Hearsay: Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted

1. Exceptions:
a. Prior statement by witness

b. Admission by party-opponent

c. FRE 802: Hearsay is not admissible except as provided by FRE, SCOTUS, or Congress
i. Leake v. Haggert: son’s testimony that taillight was out is hearsay b/c son wasn’t there at the time of the accident
d. Policy for Hearsay:
i. Oath: Want the person whose statement will be admitted at trial to be under oath, not person who was told the information
ii. Demeanor: important for jury to have opportunity to scrutinize this

iii. XE for VAMP
iv. More difficult to lie in court
e. Truth of the matter asserted
i. Consider other things a statement can be used to prove, aside from the “truth of the matter asserted”
ii. Matter asserted: matter asserted in the statement offered into evidence, not matter “asserted” by the party offering the evidence

iii. Evidence typically is introduced to support not just one proposition but a series of propositions, linked together in a chain of inference

iv. If statement is only offered to prove that it was said (and not for the truth of the matter asserted), then any percipient witness can testify to that fact just like any other event in the world

v. Lyons Partnership: Barney costume – evidence that kids expressed their belief that it was Barney was permitted into evidence b/c just offered to prove it was said, not to prove truth of matter asserted.
vi. Parry: State of Mind of the Speaker (belief) in a drug case can get an OOCS admitted into evidence

vii. Subramaniam: SOM of S (fear) permits OOCS that person was scared of being “taken to the leader” when kidnapped
viii. Southerland: OOCS of person being sexually involved is permitted b/c it’s offered to prove that there were rumors floating around, not that it was true the person was actually sexually involved
ix. Johnson: OOCS of overhearing a phone call admitted to show consciousness of wrongdoing in a case where Dr. is illegally dispersing prescription pills
x. Saavedra: OOCS  of phone calls where officer elicited CC victims CC#s  is permitted b/c it has independent legal significance/consequences

xi. Hanson v. Johnson: corn case – “this crib of corn is yours” – the words WERE the act; there is no division w/o words or gestures; the fact to be shown is the fact admitted. NOT HEARSAY
xii. Montana: performative utterances are not within the scope of the hearsay rule b/c they do not make truth claims

1. Performative (or Verbal) Acts AKA Independent Legal Significance:

a. Explaining an act (Catch!)

b. Invitation (Can I buy you a drink?)

c. Command (Don’t touch me!)

d. Importuning (Don’t forget to write)

e. The crime itself (This is a stickup. I have a gun. Hand over your money)

f. Implied Assertions
i. Statements can include nonverbal conduct only when it is intended as  form of communication

1. Some nonverbal acts (e.g., pointing to identify suspect in lineup) is the equivalent of words, assertive in nature, and to be regarded as a statement

ii. Zenni: Bookie case – evidence of phone call submitted to infer the place was a booking parlor is permitted so long as inference is not what was asserted
iii. Hearsay is not admissible unless it is (1) exempt from the rule or (2) falls within one of the exceptions

g. Hearsay and Confrontation
i. Confrontation Clause: Sixth Amendment gives every criminal defendant the right to be confronted with the witnesses against him
1. Limitations:
a. Applies only to criminal prosecutions

b. Clause grants a right of confrontation only to the accused

c. Right is satisfied if the accused is confronted

d. Note: unclear what the confrontation must entail, but it is fully satisfied by in-court testimony, in the presence of D, subject to XE
ii. Crawford: Domestic violence case – wife won’t testify so P wants to submit her 911 call. Statements must be testimonial
1. D must have opportunity to confront at trial; or if the declarant is unavailable at trial, D must have had a prior chance to confront (e.g., at pretrial hearing). SCOTUS says CC was meant to prohibit the introduction at trial of OOC-TESTIMONY unless there’s an opportunity to XE in court
2. Davis: testimonial = Difference between describing past events (testimonial) and speaking about events as they were actually happening (description)
a. Other differences: formality of interview and purpose of eliciting statements (necessary to resolve the present emergency v. learning what had happened in the past)

b. Official interrogation = testimonial because they do precisely what a witness does on direct examination
iii. If testimonial and no current or prior chance to confront, inadmissible against accused regardless of the jurisdiction’s more permissive hearsay rule exceptions, unless right forfeited
iv. When dealing with the accused in a criminal case, ask two questions:

1. Does the CC allow this? If yes, then move on; if no then stop

2. Do the state hearsay rules allow this?

v. FRE 804(b)(6): Not excluded by the hearsay rule if the declarant is unavailable as a witness because of forfeiture by wrongdoing. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness
VI. HEARSAY EXCEPTIONS
a. Policy rationale:
i. Need: sometimes person is unavailable

ii. Trustworthiness: elimination of or reduction in at least one hearsay danger

iii. Efficiency: e.g., business records

b. FRE 801(d)(1): Prior Statements by Witnesses – the declarant testifies at the trial or hearing and is subject to XE concerning the statement, and the statement is:

i. Inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or
1. For impeachment, always admissible, statement isn’t being admitted here to prove its truth but is being admitted for its contrast

2. For substantive use (e.g., to show its truth), statement must have previously been made under oath

a. CL: impeachment ( always admissible; substantive use (not admissible
ii. Consistent with the declarant’s testimony and is offered to rebut and express or implied charge against the declarant of recent fabrication or improper influence or motive, or
1. FRE: substantive use (e.g., to show its truth), doesn’t have to be made under oath

2. Only admissible if witness’s testimony has been attacked as recently fabricated/influenced by a motive to lie, and if this statement was made before motive to lie arose

iii. One of identification of a person made after perceiving the person

1. Rationale: given adequate safeguards against suggestiveness, out-of-court identifications are generally preferable to courtroom identifications

c. FRE 801(d)(2): Admission by party-opponent – the statement is offered against a party and is:
i. (A) The party’s own statement in either an individual or a representative capacity, or

ii. (B) A statement of which the party has manifested an adoption or belief in its truth, or

1. Adoptive Admissions: adoption or acquiescence may be manifested in any appropriate manner: when silence is relied upon, the theory is that the person would, under the circumstances, protest the statement made in his presence, if untrue.
a. Must evaluate in terms of probable human behavior

iii. (C) A statement by a person authorized by the party to make a statement concerning the subject, or
1. Authorized Admissions: AKA vicarious admissions
iv. (D) A statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or

1. Agent and Employee Admissions: test admissibility by applying the usual test of agency
a. Trend: admitting statements related to a matter within the scope of agency/employment

b. No requirement that declarant have personal knowledge of the facts underlying his statement (Mahlandt)
c. Admissible for truth
v. (E) A statement by a coconspirator of a party during the course and in furtherance of the conspiracy.

1. Co-Conspirator Admissions: Three requirements – (1) must be a co-conspirator of party against whom statement is offered, (2) statement had to be made while conspiracy was in progress, (3) statement had to be made to help further the conspiracy
a. Judge is the fact finder on these elements
b. During the course / in furtherance of the conspiracy: consistent with rule denying admissibility to statements made after the objectives of the conspiracy have either failed or been achieved

vi. As amended [Codified Bourjaily]: statement whose admissibility is at issue can’t be the sole basis for finding the foundational elements for determining the admissibility of the statement (can be considered, but must have other stuff, too)
a. In making decision about foundational elements, judge may use statements whose admissibility is at issue (Bourjaily)
i. Conspiracy is difficult to prove, so statements that prove conspiracy can be used as evidence that there is a conspiracy so long as other factors are considered, too (FRE 104(a) says judge is not bound by rules of evidence in questions of admissibility)

vii. Not limited to statements made directly by the party against whom they are introduced – can also apply if it makes sense to hold person against whom evidence is offered responsible for OOCS
1. An admission need not be against interest when made (Salvitti)

2. Admissions by party-opponent need not be inculpatory in order to be admissible as nonhearsay [doesn’t have to be against interest to come in under this rule…against interest is a DIFFERENT rule]
3. An admission does NOT have to be against the interest when made, but when submitted into court, it may not be offered in his favor…must be admitted against him.
viii. Bruton Rule for admissions by co-conspirators:

1. Prosecutorial options: separate trials, not use confessions at all, two concurrent trials with two juries (hear all common evidence, but when evidence admissible only against one D, the other jury doesn’t hear it), or redaction (redacts statement as much as possibly can)

2. Policy consideration: can we trust juries to follow limiting instructions?

a. It depends on the degree of the risk (Gray v. Maryland)

b. Depends on the kind of, not the simple fact of, an inference (Richardson v. Marsh)
d. FRE 805: Hearsay within Hearsay – hearsay within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules
i. When applied to admissions – difference between offering as an admission a party’s OOCS that A said X is a fact for the purpose of proving that X is a fact, and offering as an admission a party’s OOCS that X is a fact for that same purpose
ii. A statement admissible under FRE 801(d) can be admitted when included in another hearsay statement if the other hearsay statement qualifies as an exception.
iii. B says “A said ‘I was told X’” – To prove the truth of the inner statement, we need a hearsay exception for it as well as for the outer statement

1. Note: if it is only relevant that someone said something, then you only need a hearsay exception for the outer level, but if what was actually said is relevant, too, then you need an exception for both

e. FRE 803: Hearsay Exception: Availability of Declarant Immaterial – not excluded by the hearsay rule even though the declarant is available as a witness:
i. Note: declarant must still have personal knowledge of event being described (FRE 602: must have personal knowledge of the matter to which she testifies)
ii. (1) Present sense impression – a statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter
1. Rationale: substantial contemporaneity of event and statement negate the likelihood of deliberate or conscious misrepresentation

2. Permits a slight lapse in time

3. Subject matter of statement limited to description or explanation of the event or condition

a. Assumption is that spontaneity, in the absence of a starting event, may extend no farther

4. More Rationales: danger of forgetfulness is virtually eliminated; risk of misperception pretty low; could be an ambiguity problem depending on the statements; could be a veracity problem; but, since declarant is available to testify, opponent can challenge statement on these grounds and/or clear up on XE
5. Categorical exception: if you meet element, statement is permitted into evidence; judge need not decide whether statement is trustworthy
iii. (2) Excited utterance – a statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

1. Rationale: circumstances may produce a condition of excitement which temporarily stills the capacity of reflection and produces utterances free of conscious fabrication
2. Standard of measurement is the duration of excitement

3. Subject matter: statement need only relate to the startling event or condition – broader scope than exception 1

4. Consideration: risk of misperception could be higher in this situations

iv. (3) Then existing mental, emotional, or physical condition. A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition, but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation identification, or terms of declarant’s will
1. Mental state can be fact of consequence

2. Difference between forward looking and backward looking. Backward looking is not admissible because it is relying on memory. (Can’t be offered to prove the past act occurred)(e.g., “I saw Bill yesterday” can’t prove that he actually saw Bill, just can prove that he thought he saw Bill). Forward looking is admissible because it shows SOM and intentions. (It is relevant for showing that declarant had the plan and relevant for showing that he carried out the plan. Not admissible to prove something happened, just admissible to prove she has intentions of something happening.)
3. Hilmon: Evidence of letters saying he intended to meet up with someone the next day permitted.

a. But, House Committee Report says rule should be construed to limit Hilmon so as to render statements of intent by a declarant admissible only to prove his future conduct, not the future conduct of another person. Reluctant to allow the intention of A, when it discusses what B will do, to have bearing on what B did.
b. Houlihan (not SCOTUS): OOCS of victim-declarant of an intention to meet with D on evening of V’s murder WAS admitted as circumstantial evidence
4. Shepard: Statement that husband poisoned her not admissible to prove that he actually did, because it’s backward looking inference. And if based on memory, probably not permissible
v. (4) Statements for purposes of medical diagnosis or treatment. Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.
1. Rationale: self-interest will keep a patient honest
2. FRE expands the exception to cover many statements made to physicians hired not for treatment but simply for diagnosis with an eye to litigation

3. Statement need not have been made to a physician

4. Crawford: additional layer of uncertainty about when the Constitution permits OOC-injury reports to be introduced against a criminal defendant ( answer will probably depend on whether statement is deemed testimonial
a. Testimonial statements not introduced for the truth of the matter asserted are excluded (From Confrontation Clause analysis). So, if it’s not testimonial, it won’t fall under Crawford and can be admitted (subject to FRE)
5. Rock v. Huffco: evidence that Rock slipped on grease was not reasonably pertinent to diagnosis or treatment of a twisted ankle, so not admitted
6. Moses: Abuser in domestic violence / child abuse case is pertinent to Dr’s treatment b/c might need to get child out of the house; pertinent for psychological treatment. So, statement where child-victim names abuser is allowed into evidence if not testimonial
a. Statements of children to doctors and nurses who are the first to examine the child after the report of assault are almost universally treated as non-testimonial
i. Exception is specific issue of the identity of the perpetrator; some cases treat part of child’s statement that names the perpetrator as testimonial based on its accusatory nature

vi. (5) Recorded Recollection – a memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party

1. The Honestly Forgetful Witness: have to prep witness pre-trial, but sometimes they still forget answers to Qs they knew were coming
a. Present recollection revived (doesn’t involve hearsay rule)
i. Horseshedding: prep before trial (talk to witness behind horse shed)
ii. In court memory refreshers: show witness something she wrote in a letter
iii. Leading questions: not usually permitted on Direct Examination, but sometimes allowed to refresh memory
iv. Witness may use writing to refresh recollection, but must testify to fact as he remembers it and may not read or show the writing to the jury

v. Riccardi: woman uses list of personal belongings (e.g., Chinese vases) to revive memory of what the movers lost. Admitted into evidence
b. Past recollection recorded

i. Witness may incorporate in his testimony a writing expressive of his past knowledge, read it and even show it to the jury
ii. Swartz: itemized list of materials furnished in repairing a house. Record admissible in evidence (note, court came out different and went against FRE…but under FRE it would be admissible)
2. Rationale: don’t want the memo to be given any more weight than regular oral testimony, so this is why we’d let them read it but not actually put in evidence
vii. (6) Business Records – records of regularly conducted activity. A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity to make the memorandum, report, record or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with FRE 902(11) – (12), or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit
1. FRE 902(11): Certified Domestic records of regularly conducted activity. The original or a duplicate of a domestic record of regularly conducted activity that would be admissible under FRE 803(6) if accompanied by a written declaration of its custodian or other qualified person, in a manner complying with  Congress, or SCOTUS, certifying that the record:
a. Was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by a person with knowledge of those matters;

b. Was kept in the course of the regularly conducted activity; and

c. Was made by the regularly conducted activity as a regular practice. A party intending to offer a record into evidence under this paragraph must provide written notice of that intention to all adverse parties, and must make the record and declaration available for inspection sufficiently in advance of their offer into evidence to provide an adverse party with a fair opportunity to challenge them.

d. Rules for how to self-authenticate records

2. Rationale: these records must be trustworthy because there is a business motivation to keep good, accurate records – also, made by person with knowledge, gained at or near the time of recorded event (memory danger low), regularity, all persons in chain must be under business duty (veracity, ambiguity and perception dangers low), and necessary in some cases
3. Problems:

a. Breadth of info that can be admitted )Broad definition of business, facts opinions, diagnosis)
b. Fear these records may be prepared with litigation in mind
c. Run into multiple hearsay (records may contain statements of others)

4. Most 803 exceptions are categorical – judge can’t reject evidence if it falls into a category…EXCEPT HERE ( this is a discretionary rule – judge can reject things that don’t look trustworthy here b/c of easily manipulatable nature of these documents

5. Acquisto: despite objection that payroll stubs were made up in advance, b/c it was kept in course of business, they were admissible to help prove D’s alibi was not at home, but was actually at work on a certain day

6. Amendment: doesn’t even have to be a business activity; just has to be a “regularly conducted activity”

a. Keogh: personal diary containing regular entries re: $tips was admissible as a personal business record b/c it was reliable that he had no motivation to make false entries
b. Gibson: records of heroin being sold is admissible even though it’s (1) illegal business, (2) contains uncomplete/blank pages and unrelated entries and (3) out of order entries
7. Advisory Committee Note: re: motive ( that records might be self-serving has not been a ground for exclusion – absence of motive to misrepresent is not a requirement of the rule. Records categorically within the exception are admissible but subject to authority to exclude if sources of information / other circumstances indicate lack of trustworthiness
a. Palmer v. Hoffman: statements made after railroad crossing accident were recorded, but were NOT admissible as regular course of business records. RR’s BUSINESS is not litigation and so it’s not in course of business to record employee’s versions of accidents.
b. Lewis v. Baker (2nd circ): in Palmer, person KNEW he’d be in litigation, so had a motive to skew the truth. HERE, railroad personal injury report and inspection report after an accident were admissible b/c there was no similar, clear motive b/c reports were made up by parties uninvolved in the accident, and reports were undoubtedly of utility to employer in ascertaining whether equipment involved was defective.
8. Sources of Information / Hearsay within Hearsay influence:

a. Zapata: hospital record where P’s sister said P is a habitual liar were admissible. 1st level: hospital records are prepared by employee so w/in 803(6). 2nd level: 803(4) permits hearsay if statement is made for psychiatric diagnosis, and here Dr. needed to know about background/lifestyle/etc. BUT, value may be sketchy b/c it was such a general comment. Even still, ct still lets evidence in b/c it is not found to be that harmful to P’s case (there was lots of evidence to negate the statement)
f. (7) Absence of entry in records kept in accordance with 803(6). Evidence that a matter is not included in the memoranda reports, records, or data compliations, in any form, kept in accordance with (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compliation was regularly made and preserved, unless the sources of information or toerh circumstances indicate lack of trustworthiness.
i. Decisions may be found that class the evidence not only as hearsay but also as not within an exception
1. Absence of record

a. Gentry: G claims there was a metal pin in his M&M. Candy maker’s records contained no report of foreign objects and is admissible to show there were no complaints b/c candy employees would have had a duty to report any problems.

g. (8): Public Records and reports – records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters were was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness
i. Justification: assumption that a public official will perform his duty properly and the unlikelihood that he will remember details independently of the record
1. Lots of cases illustrating the admissibility of records of agency’s own activities

2. Lots of cases illustrating the admissibility of records of matters observed

3. More controversial area: Evaluative report
a. Factors considered w.r.t. admissibility:

i. Timeliness of investigation
ii. Special skill/experience of official

iii. Whether a hearing was held / level at which conducted

iv. Possible motivation problems (Palmer)
ii. Beech Aircraft: factual findings not limited to just facts; it can also include opinions and diagnoses. Also, statute says reports, not factual findings so there is no distinction between opinions and facts so long as they are contained in the report. So, JAG report conclusions (including opinions) so long as trustworthy were admissible
iii. Oates: chemists report that substance was heroin is too prejudicial in a criminal case so inadmissible. Other things at play – leg history of concerns re: Confrontation Clause, proposed amendment excluding reports in criminal cases of matters observed by law enforcement personnel b/c they are so crucial to govt’s case
iv. This is a threshold for FRE 803(6), the Business Record Exception: courts don’t want 803(6) to be a backdoor to get stuff that would be rejected under. Public records that are not admissible under (8) are not admitted under (6)
1. Brown (11th circ.): want to admit police record property receipt that said that a gun was in the evidence (no longer have actual gun b/c it was destroyed). Ct distinguishes between police record prepared in a routine, non-adversarial setting and those resulting from more subj. investigations and here there was no incentive/motivation to record relevant information on a property receipt so it’s admissible
2. Orozco: record of license plate crossing border is admissible because customs agents have no motive to fabricate entries into the computer
3. Forte (N.C.): results of a DNA test conducted by government lab are (1) not subject to Crawford b/c not unquestionably testimonial b/c even though they were prepared for the use of trial, the Agent had no interest in the outcome so (2) they are admissible. Also, reports concern routine, non-adversarial matters and potential use in court is only one purpose.
4. Hinojos-Mendoza (Colo.): lab test weighing cocaine was for sole purpose of preparing for criminal prosecution. So, it’s testimonial and therefore Crawford (Confr. Clause) applies. [evidence admitted for other grounds (D didn’t object w/in SOL]
h. FRE 804(a): Unavailability as a witness – includes situations in which the D:
i. (1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the D’s statements; or
ii. (2) persists in refusing to testify concerning the subject matter of the D’s statement despite an order of the court to do so; or
iii. (3) testifies to a lack of memory of the subj. matter of the D’s statement; or
iv. (4) is unable to be present or to testify at the hearing b/c of death or then existing physical/mental illness or infirmity; or 

v. (5) is absent from the hearing and the proponent of a statements has been unable to procure the D’s attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the D’s attendance or testimony) by process or other reasonable means.
i. FRE 804(b): The following are not excluded by the hearsay rule if the D is unavailable as a witness:
i. (1) Former Testimony – Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination. 

1. Rationale: if we can’t get the witness, and have testimony against the SAME PERSON (from prior trial, civil case, etc.) it’s better to use that transcript than nothing at all

2. Breadth of former testimony exception depends in part on whether the proceeding in which the exception is invoked is criminal or civil. What matters is the nature of the second proceeding, not the nature of the proceeding in which the D originally testified

3. In criminal case, can only be invoked if D was party in earlier proceeding and had an opportunity and a similar motive to XE the now unavailable D

a. Regardless, the Confr Clause would clearly require this.

ii. Bolin: a criminal D invoked the 5th Amendment privilege for purposes of making himself unavailable to prevent his testimony; so he can’t then use the former testimony exception to get specific, helpful former testimonial info in and claim that it’s required under “rule of completeness” (FRE 106)
iii. Kirk: P wanted to use expert testimony from a completely different case to help rebut D’s testimony in current case. But, didn’t really try to get the expert to come in, so expert isn’t TRULY unavailable. So, prior testimony is not admissible.
iv. Term: “Predecessor in interest” is undefined and causes problems
1. Clay v. Johns-Mansville (6th circ): predecessor in interest can also be a “person with a motive and interest similar.” P’s with asbestosis claim against the same company have same motive/interest even if in different court cases.
2. Other courts interpret strictly and say it must be a predecessor from whom the present party received the right, title, interest or obligation that is at issue in the current litigation
v. FRE 804(b)(2): Dying Declarations – statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death
1. Rationale: justified on grounds of reliability and practical necessity

2. Shepard: wife’s statement that she thinks her husband poisoned her was not admissible because the fear of impending death was not established.
3. Sacasas: exception is only available for civil or homicide cases; so statement exonerations D cannot come in b/c neither of those types of cases is at trial
a. Rationale for narrow rule: don’t completely trust dying declarations
4. Note: unavailability is not limited to death
5. Lewis: identified Lewis as criminal in robbery (definitely testimonial). Crawford consideration ( Crawford footnote says dying declaration hints at admissibility of statements even if testimonial.

vi. FRE 804(b)(3): Statement Against Interest – a statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement

1. Rationale: a declarant would not make statements to hurt themselves unless satisfied for good reason that they are true. Rule envisions a “Reasonable Person”

2. Duran Samaniego: “I’m sorry I stole the belts” [lots going on here]
a. 803(3) excludes admissibility if a statement of memory or belief to prove the fact remembered or believed. Apology is evidence of a then-existing state of mind or emotion (Remorse). So it IS admissible to prove the truth of the matter asserted – that he felt remorse at the time.
b. Next problem: 803(3) SOM exception is limited and does not permit the witness to relate any of declarant’s statements as to WHY he held the SOM. (e.g., “I’m scared” is admissible but “I’m scared b/c ___ threatened me” is not)
c. HERE, statement “I’m sorry I stole the belts” is being admitted to show (1) that he was remorseful [allowed] and (2) why he was remorseful [not allowed]

d. Ultimate question: can this come in under “against interest by declarant” exception?
e. This is definitely against interest because it subjects declarant to civil/criminal liability, but is he unavailable? Lots of evidence proving he is unavailable at trial (he’s a foreign national so outside subpoena power, mom and sister tried to contact many times, etc).
f. SO, it is admissible under FRE 804(b)(3)
3. Jackson: in guilty plea, B makes a statement that exonerates J. This is not admissible under 804(b)(1) b/c government didn’t have same motive/interest to challenge during guilty plea. Not admissible under 804(b)(3) because (1) proponent of statements must identify “corroborating circumstances that clearly indicate the trustworthiness of statement” and in the guilty plea, he made conflicting assertions about J’s role in the conspiracy (this destroys corroboration), and (2) each statement, separately parsed, must itself be self-inculpatory but here the statements re: J, on their own, didn’t expose Brown to criminal liability (in fact, they probably helped Brown minimize his liability)
vii. FRE 804(b)(6): Forfeiture by Wrongdoing – a statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness
1. Giles v. California: state court admitted V’s statement (assumed testimonial) based solely on assumption that Giles made her unavailable by killing her and thereby lost conf. clause rights. SCOTUS reverses and says forfeiture of right to confront testimonial evidence requires something more
a. Scalia: must have purpose or design to make declarant unavailable to testify

b. Concurrence and dissent say for domestic violence cases, perpetrator’s intent is to isolate the V from sources of help and that’s sufficient to lose the right to confront – remanded
j. FRE 807: Residual Exception – A statement not specifically covered by FRE 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interest of justice will best be served by admission of the statement into evidence. However a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.
i. Intended to be used very rarely and only in exceptional circumstances

ii. Compromise between competing goals of allowing flexibility in the development of the hearsay system on the one hand and ensuring some degree of certainty for trial preparation on the other.
iii. Laster (6th circ): Didn’t fall under business records exception b/c not known whether they were prepared simultaneously with transactions or in accordance with Wilson Oil’s record-keeping system. BUT, no indication that they weren’t otherwise reliable, so wanted to admit purchase orders under residual hearsay exception. Ct admits the evidence under the rationale that the analysis of a hearsay statement should not end when a statement fails to qualify as an 803/4 exception
VII. HEARSAY AND DUE PROCESS
a. Due Process Clause of the 5th and 14th Amendments prohibits the use of certain hearsay evidence against a criminal defendant
b. SCOTUS held that due process can require the admission of some evidence offered by a criminal defendant, even if the hearsay rule (or other FRE) would otherwise prohibit use of the statements. THIS IS A VERY LIMITED CATEGORY
c. Chambers v. Mississippi: crazy shooting case where one guy (unrelated) admits to the crime but later takes it back. The exclusion of the admission evidence and the refusal to permit Chambers to XE McDonald denied him a trial in accord with traditional and fundamental standards of due process. Court says holding depends on the facts and circumstances of the case.
i. Rationale for limited holding: Ct doesn’t want to subordinate state (and federal) rules of evidence to the constitutional right of compulsory process and confrontation
ii. Case didn’t set bright line rule but considered such factors as (1) strong exculpatory evidence, (2) confession was spontaneous, (3) corroborating evidence, (4) contemporaneousness of the confession with the crime
d. Fortini v. Murphy: F was convicted of 2nd degree murder. At trial, argued self-defense, but judge didn’t let in evidence that victim had assaulted 4 men before. F claims denial of due process. Ct says the exclusion of evidence does not rise to the level of a Chambers violation and doesn’t add up to the kind of fundamental unfairness that warrants a finding of a violation of due process
VIII. CHARAGER EVIDENCE
a. Two Rules: 404(b) says no introduction of character evidence except as allowed in this provision AND actual events/incidents in the person’s life not allowed … then, look at 405(a) and learn that the character evidence let in through the first hurdle can only go to reputation or opinion.
i. Two questions:

1. 404 is when can it come in?

2. 405 is how it can come in?
b. Note: in practice evidence of D’s character generally is inadmissible to prove conduct is in conformity with that character UNLESS D opens the door. Once door is opened, RULES say that character must be proved with opinion/reputation evidence (not conduct from past occasions). BUT, in practice, evidence of uncharged misconduct by D is routinely admitted in criminal cases on theory that being used to prove something other than D’s character so as not to implicate character evidence rule. Controversial
c. FRE 404(a): Character Evidence Generally – evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:
i. So, evidence of a character trait is barred only if it is offered to prove conduct in conformity with the trait

ii. (1) Character of accused – in a criminal case, evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under FRE 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution
iii. (2) Character of alleged victim – in a criminal case and subject to the limitations imposed by rule 412, evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor

1. Must be first invoked by a criminal defendant (
a. Accused may introduced pertinent evidence of good character, but prosecution may rebut with evidence of bad character
b. Accused may introduce pertinent evidence of the character of the victim (e.g., to support claim of self-defense), but prosecution may introduce similar evidence in rebuttal of character evidence

c. Only time P can bring in specific conduct is when P are XE the D’s character witness; when P has own character witnesses, they can only be asked about character and reputation
d. For D’s witnesses, they initially can only be asked about character and reputation – NOTE: it’s only on P’s XE that specific conduct can be questioned

e. If we’re on to P’s own character witness’s XE, bring in impeachment rules
2. Pertinent: character evidence must be about trait that the trial is about

a. EX: if on trial for assault, can introduce character evidence of peacefulness/calmness, but not about honesty

3. Cleghorn: Drunk EE neglects to give flag symbol. Evidence that EE was a known alcoholic is pertinent (and therefore admissible) to help prove that ER was negligent (and therefore liable) in keeping him as an employee
4. Berryhill: in child custody proceedings, character is an issue so evidence shedding light on fitness to be the custodian of the child is admissible, so evidence of killing someone is relevant and admissible to show specific act of bad character bearing on person’s fitness.
5. Larson: P says D called her a drunk slut, so since damage to P’s reputation was part of claim, evidence of her reputation or past misdeeds was admissible both in establishing truth and in mitigating damages
a. Rationale: if already had a reputation of a drunk slut, then D’s saying it didn’t slander or harm the reputation
iv.  (3) Character of witness – evidence of the character of a witness, as provided in FRE 607, 608 and 609

1. Witness: character of a witness may be gone into as bearing on credibility

d. FRE 404(b): Other crimes, wrongs or acts – evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.
i. Amendment: adds pretrial notice requirement in criminal cases and is intended to reduce surprise and promote early resolution on the issue of admissibility
ii. w/ hearsay, exceptions let it in when used to prove something other than truth, so for here, bad acts can be used to prove something other than bad acts, namely character
iii. Rule rests on underlying assumption that D’s behavior forms an unchanging pattern
iv. Requisite proof of past act
1. Huddleson: Issue is whether D knew the tapes he tried to sell were stolen, so P offers evidence that D previously offered to sell TVs below cost. Preliminary finding by court that P has proved past act by preponderance of evidence is not required under FRE 104(a) [judge as gate-keeper], but evidence is relevant only if jury can reasonably conclude that the past act occurred and that D was the actor
v. Cases where evidence of other crimes/wrongs/acts are admissible

1. Beechum: postal worker stole silver dollar and issue is his SOM (intent to return). Evidence that he stole credit cards is admissible because (1) relevant to show issue of intent and (2) probative value not substantially outweighed by undue prejudice
2. Boyd: D convicted of pot-trafficking. Pot head evidence admissible to prove motive (intent) for trafficking does not invoke unfair prejudice b/c evidence did not involve conduce more sensational/disturbing than the crimes with which he was charged.

3. DeJohn: publishing 2 stolen checks belonging to YMCA. Evidence that D was found behind YMCA reception desk and that he had previously stolen checks is admissible if offered to show opportunity and not propensity to repeat act (issue of opportunity was material at trial).
4. Lewis: earlier burglary evidence admissible to show plan or preparation for burglary later that day – esp. probative b/c D stole equipment from store needed for post office burglary
5. Crocker: D accused of conspiracy to steal – D’s “knowing” participation in conspiracy was material element, so prior arrest for conspiracy w/ same person for same crime was admissible for its high probative value

6. Dossey: evidence that D used same disguise to rob one bank was admissible to prove that she robbed another bank because probative value was so limited it wasn’t unfairly prejudicial. Went to identification.
vi. Cases where evidence of other crimes/wrongs/acts are not admissible
1. Setein: D (accused of  importing cocaine) not allowed to submit evidence that he had told friend in the past that he refused to be involved in narcotics business b/c inadmissible under 404(b) and irrelevant under 405(b)

2. Write: videotape of D admitting he sold drugs before is inadmissible to show intent to sell in this case where the element at issue is not intent, but rather is identity. The video would only go to identity via forbidden path of proclivity by saying that he sold drugs in past so is more likely to do in this case( exactly how P cannot use evidence (can’t use to show propensity).
e. FRE 405: Methods of proving character
i. (a) Reputation or opinion – in all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On XE, inquiry is allowable into relevant specific instances of conduct

1. FRE 803(21): Hearsay Exception (Reputation as to character. Reputation of a person’s character among associates or in the community

2. Must prove that the reputation/opinion witness has a basis for knowing (e.g., I lived next door to D for 10 years)
3. After the foundation (above) is laid, the question is very simple: “so, based on this past relationship, do you have an opinion as to Bob’s trustworthiness/peacefulness/ect.?”
4.  Michelson COMMON LAW: M, charged w/ attempt to bribe IRS, invokes right to introduce character traits; on XE, P permitted to ask witness if they have heard about M being arrested but CT dicta says this rule can be changed

a. Overriding policy to exclude such evidence despite probative value b/c in practice, disallowance prevents confusion of issues, unfair surprise and undue prejudice
b. Witness cannot testify about D’s specific acts or courses of conduct, nor about how own observations and knowledge of D leads to W’s own independent opinion of D’s character

c. W can summarize what he has heard in the community

i. Rationale:  practical convenience (if attempted to prove character by direct testimony, would complicate/confuse issues

5. Theory: since W relates what he heard, and not his individual opinion, it adds to the accuracy of the testimony
ii. (b) specific instances of conduct – in cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s character
1. Specific instances include: custody cases, negligent entrustment cases, etc. – in these cases, in order to win, you have to prove character

2. Can apply in civil and criminal cases

3. Here, not using a character trait to circumstantially prove something (e.g., he robbed bank before so we can infer he did it again here) but rather, we’re using evidence b/c we need to prove/disprove character to win
4. Krapp: D charged with intent to defraud US. Opens the door by presenting W to say she’s trustworthy. On XE, P permitted to ask if aware that D knew her husband had cheated on taxes.
a. Generally, before attempt at impeachment of character witness with “did you know” questions, trial judge should rule on propriety of question pre-trial
IX. CHARACTER AND HABIT
a. FRE 406: Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
i. Evidence of habit is admissible to prove conduct in conformity w/ habit on a particular occasion
ii. Character v. Habit

1. Character = generalized description of one’s disposition or of one’s disposition in respect to a general trait, such as honesty, temperance or peacefulness

2. Habit = describes one’s regular response to a repeated specific situation. Regular practice of meeting a particular kind of situation with a specific type of conduct
a. Considerations:
i. Is conduct automatic in response to situation?

ii. Is habit capable of manipulation by the person relying on it?

iii. For organization, is conduct routine (and perhaps required as part of the work assignment)?

iii. Committee’s notes say: habit = regularity (uniformity) + unconsciously mechanical [think Pavlovian]
iv. EX: Habit evidence is admissible:
1. Loughan (11th circ): evidence of drinking over an extended period of time + evidence of regular practice of carrying beer at or about time of accident (sufficient enough to establish a drinking habit. This is admissible to allow jury to infer from persistent use of alcohol on the job that D was drunk when accident happened
v. EX: Habit evidence is not admissible:
1. Burchett (KY): evidence that D smoked weed on daily basis is inadmissible to prove he had smoked weed on day of accident b/c unduly prejudicial
a. BUT, NOTE: KY rejected habit evidence! Goes against FRE
X. SEXUAL ASSAULT AND CHILD MOLESTATION
a. Used to be that character of criminal D was off-limits until D opens the door, but now, exception is carved out for sex offense cases.
b. Character of the Victim

i. FRE 412(a): Evidence generally inadmissible – the following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):
1. (1) Evidence offered to prove that any alleged victim engaged in other sexual behavior
a. Sexual behavior = all activities that involve actual physical conduct, and activities of the mind (fantasies of dreams)

b. Olden: evidence that V lives with W not admissible to prove she is lying about being raped by D b/c the default rule is that V’s info is not admitted into evidence unless it falls w/in (b)(2) exceptions, and this doesn’t
2. (2) Evidence offered to prove any alleged victim’s sexual predisposition
a. Graham: evidence of V’s promiscuity inadmissible, especially b/c here the issue was not consent – G was denying having sex at all.

i. Ct hints that evidence may be let in if D’s theory was that V had tried to have sex with him and, upon rejection, she physically assaulted D

b. Unless (b)(2) exception is satisfied, mode of dress, speech, or life-style is inadmissible
3. Rationale: aims to safeguard alleged V against invasion of privacy, potential embarrassment and sexual stereotyping associated w/ public disclosure of intimate sexual details and the infusion of sexual innuendo into the fact-finding process

4. Goal: encouraging Vs of sexual misconduct to bring cases against sex offenders

ii. FRE 412(b): exceptions
1. (1) In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:

a. (A) Evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury or other physical evidence;

i. E.g., DNA test to show it was someone other than accused

b. (B) Evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and
i. Subject to 403, ability of accused to introduce fact of past consensual sex w/ accused is still allowed if offered to negate mens rea of crime (but can’t offer evidence of past act w/ other person – Saunders)
c. (C) Evidence the exclusion of which would violate the Constitutional rights of the defendant

i. Note: statute can’t trump constitutional rights

2. (2) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim
iii. How this rule differs from FRE 403:

1. Shifts burden to the proponent to demonstrate admissibility rather than making the opponent justify exclusion of the evidence

2. Standard expressed in (b)(2) is more stringent than in 403 (raises the threshold for admission by requiring that probative value of evidence substantially outweigh specified dangers
3. FRE 412 puts harm to the victim on the scale to be balanced in addition to prejudice to parties

c. Character of the Defendant

i. FRE 413(A): Evidence of similar crimes in sexual assault cases – in a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant
1. Rule is counter to 404(b)(Rule against proclivity evidence), esp b/c doesn’t have to be past conviction, just past offenses, and was adopted against protest
ii. FRE 414(A): Evidence of similar crimes in child molestation cases – in a criminal case in which the defendant is accused of an offense of child molestation, evidence of the defendant’s commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant

iii. FRE 415(A): Evidence of similar acts in civil cases concerning sexual assault or child molestation – in a civil case in which a claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party’s commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in FRE 413 and 414

iv. Theory: recidivism is higher for these crimes

v. Note: FRE 403 is still a back stop to all of these rules, so evidence otherwise admissible under 413/414/415 may be excluded under FRE 403’s balancing test
1. BUT, FRE 403 must be applied to allow for 413/414/415’s intended effect (LeCompte: evidence of past child molestation is admissible despite D’s protests that it is unfairly prejudicial in light of strong legislative judgment that evidence of prior sexual offenses should ordinarily be admissible)
XI. SUBSEQUENT REMEDIAL MEASURES
a. FRE 407: When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control or feasibility of precautionary measures, if controverted, or impeachment
i. Rule rests on two grounds:

1. The conduct is not in fact an admission, since the conduct is equally consistent with injury by mere accident or through contributory negligence

2. Social policy of encouraging people to take, or at least not discouraging them from taking, steps in furtherance of added safety
ii. Clausen: P working and injured on pier; claimed dock was negligently constructed and wants to submit evidence that b/c D made dock safer 3 years later, D was clearly the one who was in control and responsible for maintaining it. Evidence is only admissible to prove control, but not to prove culpability.
iii. In Re Asbestos: manufacturer warnings on asbestos product after D’s exposure are subsequent remedial measures and therefore are inadmissible. Exception re: admissibility of subsequent warnings to prove feasibility can only be invoked if D first contests feasibility.
XII. SETTLEMENT EFFORTS
a. FRE 408: Compromise and offers to compromise
i. (a) Prohibited uses – evidence of the following is not admissible on behalf of any party, when offered to prove liability for, invalidity of, or amount of a claim that was disputed as to validity or amount, or to impeach through a prior inconsistent statement or contradiction:
1. Furnishing or offering or promising to furnish – or accepting or offering or promising to accept – a valuable consideration in compromising or attempting to compromise the claim; and
a. Note: proponent of the rule’s application must show that there was a disputed claim – does not prevent the admission of an offer of payment
2. Conduct or statements made in compromise negotiations regarding the claim, except when offered in a criminal case and the negotiations related to a claim by a public office or agency in the exercise of regulatory investigative, or enforcement authority

3. Rationale: exclusion may be based on two grounds:

a. Evidence is irrelevant since the offer may be motivated by a desire for peace rather than from any concession of weakness of position

b. Promotes public policy favoring the compromise and settlement of disputes

4. Note: even though language says “offers of compromise” it also applies to “completed promises” when offered against a party

5. Rule requires claim be disputed as to either validity or amount; otherwise policy considerations underlying rule don’t come into play when effort is to induce a creditor to settle an admittedly due amount for a lesser sum

a. Ramada: engineer report is not admissible because it was only created for purposes of settlement (tool used for purposes of unsuccessful settlement attempt)

6. Question to ask is: if there were no negotiations, would the evidence exist?
ii.  (b) Permitted uses – this rule does not require exclusion if the evidence is offered for purposes not prohibited by subdivision (a). Examples of permissible purposes include proving a witness’s bias or prejudice; negating a contention of undue delay; and proving an effort to obstruct a criminal investigation or prosecution.

1. Carney: letter discussing severance packaged (admittedly settlement correspondence) is admissible if offered to prove NOT that University discriminated against P, but to show University committed an entirely separate wrong.

XIII. MEDICAL PAYMENTS
a. FRE 409: Payment of Medical and Similar Expenses. Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for injury
i. Contrary to FRE 804, this does not extend to conduct/statements not a part of the act of furnishing/offering/promising to pay
1. Rationale: factual statements are integral to negotiations so they should be protected since we want to promote open/honest communication. But, factual statements are normally incidental w.r.t. payments re: medical expenses, so don’t need to be protected as much.
b. FRE 411: Liability Insurance. Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.

i. Includes contributory negligence or other fault of P as well as fault of D

ii. Policy against admitting evidence of liability insurance for purpose of proving fault, so here, converse is true that absence of liability insurance can’t be used as proof of lack of fault

1. Note: evidence of existence of insurance may be offered for other purposes
a. Higgins v. Hicks: evidence of liability insurance is inadmissible because it was irrelevant to any issues in the case.
XIV. CRIMINAL CASES
a. FRE 410: Inadmissibility of Pleas, Plea Discussions, and Related Statements. Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding admissible against the defendant who made the plea or was a participant in the plea discussions
i. (1) a plea of guilty which was later withdrawn;

ii. (2) a plea of nolo contendere;

1. In line with principal characteristic of the nolo plea (avoiding the admission of guilt, which is inherent in please of guilty
iii. (3) any statement made in the course of any proceedings under Rule 11 Fed Rules of Crim Pro or comparable state procedure regarding either of the foregoing please; or

iv. (4) any statement made in the course of plea discussions with an attorney for the prosecution authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn. However, such a statement is admissible:

1. In any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or

2. In a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.

v. Limiting exclusionary rule to use against accused = consistent w/ rule’s purpose (possibility of use for/against  other ppl will not impair effectiveness of withdrawing please or freedom of discussion that rule designed to foster

vi. Mezzanatto: D’s agreement to waive exclusionary provision right in plea discussion is admissible. The default is that plea discussion info is inadmissible, but if you waive this, you’re SOL and it becomes admissible.
1. Note: scholars think that since government can require D to waive exclusionary provision as part of a plea bargain, FRE 410 may effectively become dead letter

XV. TRIAL MECHANICS
a. FRE 611: mode and order of interrogation and presentation
i. (A) Control by court. The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to

1. make the interrogation and presentation effective for the ascertainment of the truth,

2. avoid needless consumption of time, and

a. Rationale: to avoid situations where result otherwise would be confusion, complication, or protraction of the case

3. protect witnesses from harassment or undue embarrassment
4. Stone v. Peacock: judge has discretion to reorder witnesses in order to lay out chronology of case

5. Elgabri: Judge may limit P’s examination to subject matter in order to make presentation of evidence effective and to avoid needless consumption of time

6. Wilford: Judge may refuse to allow D to present new evidence during surrebuttal
ii. (B) Scope of XE. XE should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness. The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.
1. Number of layers of redirect and re-cross are necessary to present full testimony to jury is within discretion of the trial judge
2. Principle of rule usually applied to redirect and re-cross

3. Carter: it is within Judge’s discretion to allow P to present evidence during EX of D’s witness

iii. (C) Leading questions. Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’ testimony. Ordinarily leading questions should be permitted on XE. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions

1. The rule sets forth objective which judge should seek to attain, but ultimate responsibility rests with judge.

2. Exceptions:

a. Permits leading questions when necessary to develop testimony
i. Nabors: leading question permitted when used to probe child who is hesitant to use a curse word.

b. Prohibits leading question when XE really amounts to direct examination
b. FRE 106: Remainder of or related writings or recorded statements. When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.

i. Considerations: (1) misleading impression created by taking matters out of context; (2) inadequacy of repair work when delayed to a point later in the trial.
ii. Scope:
1. Broader principle of completeness applies to writings, recordings and oral testimony
2. Limited principle of contemporaneous presentation is only applied to writings and recordings
XVI. IMPEACHMENT AND REHABILITATION
a. Evidence qualifies for impeachment if relevant b/c it suggests that certain witness lacks credibility and therefore his testimony should be disregarded

i. Compare to XE, which is used to elicit info that is helpful to client and does not involve discrediting witness

b. Evidence qualifies for rehabilitation if relevant b/c rebuts impeachment evidence

i. Compare to redirect examination, which is used to bring out additional facts known to witness that are helpful to party that called witness

c. FRE 607: Who may impeach. The credibility of a witness may be attacked by any party, including the party calling the witness
d. FRE 608: Evidence of character and conduct of witness
i. (A) Opinion and reputation evidence of character. The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:
1. The evidence may refer only to character for truthfulness or untruthfulness, and 

a. Note this limitation: inquiry limited to character for veracity

b. Lollar: after D testified, he placed credibility at issue just like any other witness (while doesn’t open the door to attacks on general character, does allow govt. to offer evidence bearing on D’s believability as witness). So asking another witness whether he thinks D is a liar is permissible.

i. Witnesses may be asked directly to state their opinion of the principal witness’ character for truthfulness and may answer, for example: “I think X is a liar” – no prereq for long acquaintance or recent info about witness but XE may expose defects of lack of familiarity or feelings of hostility towards principal witness.
c. Rosa: judge has discretion over 608 re: whether particular act bears on truthfulness/untruthfulness. Here, judge said info about bribing public official not admissible b/c did not bear on truthfulness.

d. Ling: D on trial for conspiring to violate narcotics laws. D testifies and on XE denies ever firing a gun in public. Testimony from other witness to rebut D’s denial is inadmissible b/c issue was extrinsic to case. P cannot call other witness to prove misconduct after D’s denial if re: collateral issue, not directly relevant to case at trial.

2. Evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

ii.  (B) Specific instances of conduct. Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ character for truthfulness, other than conviction of crime as provided in FRE 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on XE of the witness

1. Concerning the witness’ character for truthfulness or untruthfulness, or 

2. Concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being XE’d has testified

3. White: evidence of specific instance of extrinsic offenses not admissible to prove D’s proclivity to lie when D’s intent is not an issue in the case.

4. Aponte: evidence of sworn statements containing fabrications by witness was inadmissible b/c they were being offered for the purpose of attacking W’s credibility.

iii. The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused’s or the witness’ privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness.

iv. Five main modes of attack upon witness’s credibility:

1. Self-contradiction (proof witness on a previous occasion made statements inconsistent with present testimony

2. Witness is partial on account of: emotional influences (kinship/hostility to relevant parties), pecuniary interest (either legitimate/corrupt)

a. FRE 610 prohibits inquiry into religious beliefs/opinions to show character for truthfulness, but does allow disclosure of affiliation w/ a church which is a party to litigation to show interest/bias.

3. Witness’s character(lack of religious believe is not available as a basis

a. FRE generally prohibits character evidence offered to suggest person is likely to act in conformity with his/her character on this particular occasion, but FRE 404(a)(3) gives traditional exception for evidence used to impeach witness (has important limitations)

4. Defect in witness’s capacity to observe/remember/recount matters testified about

5. Specific contradiction(proof by other witnesses that material facts are otherwise than as testified to by witness being impeached

e. FRE 609: Impeachment by Evidence of Conviction of Crime

i. (a) General Rule – for the purpose of attacking the character for truthfulness of a witness,

1. Evidence that a witness other than an accused has been convicted of a crime shall be admitted, subject to FRE 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused
a. Amaechi (7th circ): past crime of petty shoplifting is inadmissible because doing otherwise would essentially allow any past crime to be admitted for impeachment purposes and would defeat the purpose
b. Sanders (4th circ): prior convictions of assault are inadmissible in a current case re: assault where defense asserted is one of self-defense b/c prejudicial effect stems directly from FRE 404(b) prohibition that prior conviction cannot be used to prove character of D in order to show action/conformity therewith.
c. Oaxaca (9th circ): prior felonies that reflect adversely on D’s honesty/integrity as a witness were admissible if judge determines that 403 balancing test says probative value is not outweighed by prejudicial effect

d. Hernandez (7th circ): D on trial for kidnapping conspiracy. Prior crime for drug possession admissible so long as judge determines evidence will not create possibility that jury will infer guilt on ground not permissible under 404(b).

e. Luce: prior conviction would have been admissible so D doesn’t testify so as to prevent evidence from getting into court. But since the evidence did not get in, D can’t dispute prejudicial v. probative effects since it would be too speculative.

f. Ohler: if D admits to prior crime on direct examination, effectively waives right to dispute that prior conviction would have been unfairly prejudice if it had come in under 609(a)(1).
2. Evidence that any witness has been convicted of a crime shall be admitted regardless of the punishment, if readily can determine that establishing the elements of the crime required proof or admission of an act of dishonesty or false statement by the witness
a. Wong: prior crimes involving dishonest (mail fraud and Medicare fraud) were admissible and not subject to balancing test
ii.  (b) Time limit – evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect. However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.
1. Less protective: Judge has balancing authority under FRE 403 to prohibit XE of felonies within 10 years,
2. More protective: if accused was the witness, the standard is FRE 404 if more than 10 years ago.
f. FRE 613: Prior Statements of Witnesses
i. (a) Examining witness concerning prior statement. In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel
ii. (b) Extrinsic evidence of prior inconsistent statement of witness. Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).
1. Providing opportunity to explain/examine provision has no time/sequence requirements so several collusive witnesses can be examined before disclosure of joint prior inconsistent statement.

iii. This is a procedural rule only – does not determine whether extrinsic evidence of a prior inconsistent statement is admissible, it merely tells procedures for admitting such statements if they are admissible extrinsically.
1. Lebel: evidence that witness failed to identify D at first trial is admissible at any time; do not have to wait after witness has taken the stand.

a. Note:  prior inconsistent testimony does not necessarily have to be introduced through the witness, himself, even though this is the normal way of doing it.

2. Dennis: because witness claimed not to recall prior testimony when questioned on stand, reading testimony to jury is permissible.
a. First must decide if it’s hearsay, but here, since it was testimony, in a prior hearing, under oath, it was not hearsay, so it was admissible
3. Ince (4th circ): even if statement would normally be inadmissible as hearsay, it may be admissible for limited purpose of impeaching witness. Here, government called a witness specifically b/c it knew she would lie about prior admission, just so government could then enter prior admission into evidence under rule permitting impeachment OOCS and this is not allowed. It is abuse of rule for P to call witness knowing it would not give useful evidence just so it could introduce hearsay evidence against D through impeachment exception.
4. Webster (7th circ): P specifically asked to be allowed to interview witness pre-trial and D objected, so no indication of bad faith or that P knew W would not give helpful evidence and thereby open door for impeachment exception, so impeachment evidence is admissible in good faith.
a. BUT, Freeman: Cali court says it’s not abuse of rule to purposely put W on stand who will help unlock door to impeachment evidence and that it’s using the rule for the exact reason it was created.

i. But, Freeman is against the FRE
iv. Bias
1. Able: Evidence that D is member of Aryan Brotherhood is admissible to impeach witness under theory that he is a biased liar even if it would be inadmissible for purposes of other theories, especially if judge gives a limiting instruction. No reason why evidence can’t be admitted under two different theories. If testimony is admissible for one purpose and inadmissible for another purpose, it is not automatically rendered inadmissible.
v. Mental Incapacity

1. Evidence of mental incapacity is easily subject to abuse, and often ruled inadmissible as the materials below illustrate

2. Sasso: evidence that witness had become depressed after a car accident and was given prescription pills was inadmissible to prove that she was in a delusional state and therefore not credible as a witness to testify to OOCS made at time when she was supposedly taking medication. Probative value is not established b/c no proof that she even took the meds, just that she had a RX for them.
3. Henderson v. Detella: drug use inadmissible to prove that witness’s ability to perceive/recall events for the purpose of impeachment.
vi. Specific Contradiction
1. Consists of demonstrating some particular part of witness’s testimony is false and then suggesting this gives jury reason to disregard the remainder of the testimony.

2. Prohibition of collateral evidence applies to extrinsic evidence.
a. Extrinsic impeachment = impeachment through evidence other than testimony elicited from witness being impeached

i. So, does not restrict ability of party to impeach witness by eliciting testimony on XE contradicting part of witness’s earlier testimony

b. Collateral = narrower meaning than peripheral

i. Ultimate Test: could fact in question have been proven for any purpose other than contradicting the witness. If no, then it’s collateral evidence.

c. Simmons: W’s testimony admitting he had previously lied about passing a polygraph test is admissible under 608(b) to impeach W’s credibility through XE about a specific instance (lie re: test) bearing on his character for truthfulness/untruthfulness. In line with collateral evidence rule b/c judge has discretion to decide whether relevant fact bearing on W’s credibility is sufficiently important and probative to elicit XE.
i. Note: if W had denied lie, P would be prohibited from proving the lie through testimony of other witnesses.
d. Copellin: D claims has only seen drugs on TV. On XE, questioning about results of drug test is permissible. Collateral evidence not an issue if D/W is impeached by his own statements on XE and not by testimony of another witness or by physical evidence

g. Rehabilitation
i. Five modes of rehabilitation:
1. Honesty

2. Consistency

3. Disinterest

4. Capacity

5. Specific corroboration

ii. Courts tend to apply the general rule against bolstering (justified application of balancing under 403) to all forms of rehabilitation, not just “character for truthfulness” and prior consistent statements.

iii. Procedure: generally, any rehabilitation efforts must follow impeachment.

iv. Safeguard: scope of XE has to be related to direct examination – if an attorney limits the scope of the direct examination, in so doing he limits the scope of XE
v. Lindemann: because D attacked the credibility of W’s testimony by asserting that W had a bias in the case (namely that W would get lower plea if helped out govt and named D as a horse killer), P was permitted to rebut that assertion by introducing evidence of its own (that W had given govt many other names of horse killers and 90% of those people admitted guilt; nothing special/unique about giving D’s name)
vi. Character for Truthfulness
1. Beard: since 608(a)(2) says W’s truthfulness can be attacked by opinion, reputation or otherwise,” prior inconsistent statements may constitute an attack on truthfulness, which opens the door for rehabilitation evidence re: truthfulness to be admitted.
2. Danehy: mere fact that W is contradicted by other evidence in a case does not constitute an attack upon reputation for truth and veracity.
3. Drury: P’s pointing out inconsistencies in D’s testimony is not alone sufficient to constitute an attack on accused’s reputation for truthfulness. If this is all that happened, rehabilitation evidence is not admissible.
4. Murray: because D was so vigorously XE’d, the door was opened such that his character for truthfulness was sufficiently attacked
vii. Prior Consistent Statements

1. Tome: little girl’s prior statements about her dad’s abuse must pre-date an improper motive that she wants to live with her mother so inadmissible.
2. Simonelli: articulates that a reason for caution is that the line between substantive use of prior statements and their use to buttress credibility on rehabilitation is likely meaningless to jurors.
XVII. OPINIONS, EXPERTS, AND SCIENTIFIC EVIDENCE
a. FRE 701: Opinion testimony by lay witnesses: if the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (A) rationally based on the perception of the witness, and (B) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue, and (C) not based on scientific, technical or other specialized knowledge within the scope of FRE 702
i. Courts have made concession in some situations due to practical impossibility of determining by rule what is a fact

ii. Meling: lay person testimony of 911 operator’s opinion that person was feigning grief is admissible because testimony was rationally based on perception of D’s agitation.

iii. Knight: investigating officer’s testimony inadmissible because did not have firsthand knowledge, but eyewitness’s testimony that shooting was accidental is admissible b/c opinion is rationally based on firsthand knowledge b/c actually observed event.
iv. Peoples: FBI agent’s testimony of her contentions about secret code language in recorded conversations is inadmissible because she is acting as a lay person and therefore does not meet “rationally based on perception” requirement.

v. Ayala-Pizarro: cop’s testimony that the location D was arrested at was a well-known drug distribution point is admissible as lay person testimony b/c he was a regular percipient witness ( just testifying to what he saw; don’t need an expert for this
b. FRE 702: Testimony by experts: If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.
i. Trial judge must exclude expert testimony unless judge concludes it is reliable
ii. Rule is broadly phrased: expert may include “skilled” witnesses, such as bankers or landowners testifying to land values
iii. Note: the same witness may be qualified to provide both lay and expert testimony in a single case. Line is not easy to draw.

iv. State Farm: even though Cloyd qualified as an expert on insurance industry standards, his opinion of how a “good neighbor” would act was inadmissible b/c it did not require specialized knowledge and was beyond the realm of his expertise.

v. Daubert: Judge has 104(a) gatekeeper task and should consider (non-exclusive) criteria when deciding on admissibility of expert testimony:
1. Has science been tested?

2. Subjected to peer review?

3. What is the error rate?

4. General acceptance can be one factor though not, (as in Frye), dispositive

vi. Joiner: upon appellate review, court will not test power of trial judge’s discretion unless it’s a blatant abuse of discretion. If trial judge finds there is too big an analytic cap between expert’s opinion and data, then it’s inadmissible.
vii. Kuhmo Tire: extends Daubert by saying it applies to all experts. Even if expert opinion is not scientific/technical, so long as it is specialized it must be looked at through the (flexible) 4 factor test from Daubert. Here, expert’s (made up) 2-factor test in no way indicated that he had authority.
c. FRE 703: Bases of opinion testimony by experts: The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted. Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.
i. So, three sources to form expert opinion:

1. Firsthand observation of the witness with opinion

2. Presentation at trial

3. Presentation of data to expert outside of court and other than by own perception

ii. Admission questions focused on validity of techniques employed rather than whether hearsay is involved

iii. Note: when expert reasonably relied on inadmissible information to form an opinion, underlying information is still inadmissible
iv. Lewis: document testifying about DNA test performed by colleague is admissible by another expert who evaluated and analyzed lab work
d. FRE 704: Opinion on Ultimate Issue:

i. (A) expect as provided in subdivision (B), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact

ii. (B) no expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone.

iii. Excludes opinions phrased in terms of inadequately explored legal criteria.
e. FRE 705: Disclosure of facts or data underlying expert opinion: The expert may testify in terms of opinion or inference and give reasons therefore without first testifying to the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on XE

XVIII. PRIVILEGES
a. Except as otherwise required by the Constitution or Congress, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the US in the light of reason and experience. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the privilege of a witness, person government, State, or political subdivision thereof shall be determined in accordance with State law.
i. Policy: protects the interests and relationships which are regarded as of sufficient social importance to justify some sacrifice of availability of evidence relevant to the administration of justice.
ii. Privilege against self-incrimination: not a communications privilege; doesn’t protect conversation between 2 people
b. Attorney-Client Privilege

i. Duty of confidentiality (not a FRE) – lawyers are prohibited from revealing client’s confidential information – you don’t need a privilege for this

1. Empirical Argument: if a client is not assured comfort of a privilege, the client will hold back and the lawyer will not know everything he/she needs to know.
ii. Swidler: attorney-client privilege does survive death of client. Otherwise, there is a danger people will be less forthcoming if they know privilege vanishes upon death.
iii. Application of Attorney-Client privilege typically require:

1. A communication
a. Kendrick: it is the substance of the communication that is protected, not the fact that there have been communications. Also excluded are physical characteristics of the client (and here, sobriety) b/c are objectively observable by anyone who talked to client. Privilege only protects client’s confidences, not things which, at the time, are not intended to be held in confidence.
b. Tournay: although not normally protected, here, the identity of the client is protected by privilege because it would reveal the extent of tax delinquency in a tax fraud case.
2. In confidence
a. Gann: Gann’s telephone conversation with his lawyer in the presence of other people is not protected by privilege.
b. The presence of a third party usually destroys the privilege.

c. Evans: friend (who’s a lawyer) is present when D speaks with actual lawyer. The presence of the third party destroyed the privilege because D’s friend was not present in his capacity as his attorney. He was present as a friend and potential character witness.
d. Lawless: when information is transmitted to an attorney with the intent that the information will be transmitted to a third party (here, tax return), such information is not confidential.

e. Smithkline: actual question is: does the document in question reveal directly or indirectly) the substance of a confidential attorney-client communication? Court said information not actually contained in publicly filed patent application contains privilege protection.

f. Distinction between Lawless and Smithkline: courts treat some tax work differently. B/C accountants don’t enjoy the same client privilege as attorney, accountant privilege isn’t as strong

3. Between a lawyer and client
a. Kovel: if non-lawyer’s (here, accountant) assistance is necessary, or at least highly useful, then communications for purpose of assisting the lawyer’s understanding are privileged
i. Note: sequence matters(if goes to accountant first, then solicits a lawyer, no accnt/client privilege

b. McPartlin: when two clients and two attorneys ( the attorney who undertakes to serve his client’s co-defendant for a limited purpose becomes the co-defendant’s attorney for that purpose
i. Joint defense privilege (misnomer) – more accurately “common interest rule”

1. Lawyer A & client A, where client B is also prospective P or D with lawyer B

2. Conversations btwn A & A, and B & B are privileged

3. Will B’s presence destroy privilege if he’s present for the conversation between A & A? No

ii. Policy: uninhibited communication among joint parties and their counsel about matters of common concern is often important to the protection of their interests

c. Pasteris v. Robillard: insur. companies do not enjoy attorney-client privilege, esp if D can’t show person w/ whom he communicated was an attorney’s subordinate or the individual taking the statement on behalf of insurance company was acting like a lawyer.
d. Ubjohn: attny-client in representation of corporation. Company had reason to believe its general counsel and outside lawyers sought information from employees. Comp. claimed privilege but court said the work-product doctrine (and privilege doctrine) do not necessarily get privilege protection.
4. In the course of provision of professional legal services
a. Hughes v. Meade: ???
b. Davis: ct refuses to recognize privilege for a lawyer preparing taxes because the service was “typically performed by accountants”

c. Rowe: even if associates are merely doing fact gathering, it is still legal work, full-scholar, and is therefore covered by privilege.
c. Waiver
i. Can be accomplished by any of a variety of actions inconsistent with a continuing intention to keep the protected communication confidential.
ii. In theory privilege is held by client (not attorney), so only client can waive.
iii. In practice, privilege is often deemed waived b/c of actions by attorney on ground that attorney was acting as the agent of the client.
iv. Bernard: B told investors “this is legal, I verified it with my lawyer, Tom.” If you tell a third party about the substance of the communication that is privileged, you have waived the right.
v. Tasby: T claims lawyer is guilty of ineffective assistance. Once he challenges ineffectiveness, he waives the protection over the substance that was discussed
1. Occurs even where lawyer is not the adversary

vi. Hollins v. Powell: On P’s direct examination of him, D testified as to substance of conversations with both his and co-defendant’s attorneys. Because co-defendant’s attorney failed to object to P’s relevant questions of D, it waived attorney-client privilege
vii. In re Von Bulow: same facts but D is accused of assaulting wife. Ct says that under the fairness doctrine, extrajudicial disclosure of attny-clnt communication does not waive the privilege as to the undisclosed portions of the communication. Can have partial waivers.
d. Crime-Fraud Exception
i. Applies when an attorney’s services are obtained for purposes of furthering a future crime or fraud, regardless whether the attorney is aware of that purpose

ii. Zolin: Court lays out a lower burden of privilege that judge must be satisfied that must be met (alone in chambers) before deciding whether privilege exists.
XIX. PRESUMPTIONS
a. Terminology
i. Burden of proof: consists of production and persuasion

ii. Burden of production: obligation to introduce sufficient evidence on the existence of a fact to support a finding that the fact is true

iii. Burden of persuasion: obligation to introduce sufficient evidence on the existence of a fact to persuade the trier that the fact is true

1. Civil Trial: standard: preponderance of the evidence

a. Sometimes: clear and convincing (lowest standard)
2. Criminal Trial: standard: beyond a reasonable doubt

iv. Conclusive presumption: rule of law and not rule of evidence

v. Inference: logical but not mandatory conclusion that the fact that X is true b/c fact that Y is found to be true

vi. Presumption: legal requirement that fact X be found to be true if fact Y is found to be true unless the presumption is rebutted

1. Basic and predicate facts(some can be assumed form basic facts

2. Stronger than inferences; connection between basic and predicate fact is stronger; jury must make presumption and may make inference
3. Something jury is obligated to conclude (mandatory)

a. Examples:

i. Properly mailing letter presumes letter was received

ii. Person not heard from/seen for 7 years is presumed dead

iii. Will not found after death and search is presumed revoked

b. Policies behind Presumptions

i. Give burden to the opponent of the presumed to do something on proof of the basic or predicate fact or else because:

1. Information about the truth of the presumed fact is particularly within the knowledge of the opponent

2. Statistical likelihood that the presumed fact is true

3. Public policy in favor of a particular result

c. FRE 301: Presumptions in general civil actions and proceedings: in all civil actions and proceedings not otherwise provided for by Congress or FRE, a presumption imposes on the party against whom it is directed the burden of going forwards with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of non-persuasion, which remains throughout the trial upon the party on whom it was originally cast.

i. Thayer rule (in line with FRE): bursting the bubble – if opponent of presumption introduces evidence that jury could find negative of presumed fact, presumption is out; proponent of presumption just has to rely on logical inferences drawn from truth of basic fact. Meeting the production burden erases the mandatory presumption
1. In Re Yoder (6th circ): courts recognize a presumption that an item properly mailed was received by the addressee(but, testimony of non-receipt is alone sufficient to rebut this presumption. Thayer rule (“bursting bubble”) says that once presumption is rebutted, it has no probative value.
ii. Morgan rule: gives great respect to presumption. Opponent of production has burden of production and persuasion.
d. Criminal Proceedings:
i. Patterson: burden on P to prove beyond a reasonable doubt every element of crime. But state is free to give D an affirmative defense to prove by preponderance of evidence something that is not an element of the crime in order to mitigate conviction.
ii. Allen: a statutory presumption may not undermine the factfinder’s responsibility at trial, based on evidence, to find ultimate facts beyond a reasonable doubt. Here, it was entirely rational for jury to conclude on facts that the 2 guns were not the sole possession of a 16 yr old girl, but may logically also be possessed by the other 3 men who were with her in the car.
iii. Constitutional issues: mandatory instructions are not permissible in a criminal case because they deprive the defendant of the right to due process.
1

