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I. Evidence I

A. Admissibility—evidence that is 

1. Relevant.  Rule 402
2. NOT prejudicial, confusing (issues or jury), waste of time.  Rule 403
(a) probative value substantially outweighed by prejudice et. al. 

(b) Adamson (stockings)(must be wildly prejudicial 

3. NOT Privileged.  Rule 501 (determined by courts)
B. Basic Concept: Relevance 
1. FRE 401: evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be w/o the evidence

2. Note: social relation
3. FRE 402: all relevant evidence is admissible, except as otherwise provided…evidence which is not relevant is not admissible
4. FRE 403: relevant evidence may be excluded if its value is substantially outweighed by either: (1) the danger of unfair prejudice, confusion of the issues, or misleading the jury; or (2) considerations of undue delay, waste of time, needless presentation of cumulative evidence
(i) People v. Adamson (Cal. 1946) W 6—relevance
(ii) Δ accused of killing old lady found in her apartment Tops of 3 women’s stockings of diff colors knotted at top taken from Δ’s room; evidence deceased had been wearing stockings that day; body found w/o shoes and stockings; lower part of a stocking w/top part torn off found lying on floor under body; all other stockings in apt. intact; Δ’s tops d/n match bottoms; witness overheard Δ asking someone if he was interested in buying a diamond ring; deceased’s rings gone
(iii) Issue: evidence identifying Δ as killer

(iv) Holding: evidence is relevant and reasonable jury could conclude it was the Δ

(b) Rule: to be admissible evidence must tend to prove a material issue in the light of human experience
(c) Fingerprints: strongest circumstance tending to ID Δ

(d) notice: knowledge of society to make inference 

(e) Δ’s knotted stockings indicate use for stocking tops

(f) not in itself sufficient to identify Δ, but that d/n make it irrelevant—logical link in the chain of evidence

(g) court rejects argument that admitting stockings is prejudicial in that it paints Δ as “sexually degenerate” “Negro”

(h) note: Δ c/n take stand b/c past crimes would be introduced in cross

(i) THP: tiniest bit of relevance for admissibility—only outrageous prejudice keeps it out
5. Problem 1: The Power to Shield Relevant Evidence based on Confidentiality (see long outline- all examples were relevant, though not  all were persuasive)
C. General character of privileges
1. 2 Types of Privilege  

(a) Testimonial Privilege (e.g. not to testify against yourself)

(b) Communicated Privilege (e.g. attorney-client)

(c) Based on confidential relationship b/w lawyer and client

2. Purpose of attorney-client privilege: confidential relationship lawyer and client more important to society than getting the evidence

3. therefore privilege only applies to communication—not info itself
4. FRE 501 The following privileges are governed by common law as interpreted by US courts: privileges of witness, person, government, state or political subdivision of state
(a) includes spouse privilege
D. Attorney-client privilege

1. Wigmore’s schema:

(a) Legal advice of any kind is sought 

(b) from a professional legal adviser in his capacity as such

(c) the communications relating to that purpose

(d) made in confidence

(e) by the client

(f) are at his instance permanently protected 

(g) from disclosure by himself or by the legal adviser (no third parties)

(h) except the privilege be waived

2. FRE 503 (deleted)

E. In re Sealed Case (DC Cir) (W 1398- 1402)

1. Isuue: company charged w/bid rigging; Π seeks testimony of GC/VP/sole in-house attorney (“C”); C raises A-C privilege w/r/t 5 matters (see below)

2. Rule: A-C privilege applies only if 4 reqs are met:
(a) Asserted holder is or sought to become a client

(b) Person to whom communication was made is 

(i) member of bar or subordinate, acting in that capacity

(ii) in connection w/communication acting as lawyer

(c) relates to fact of which attorney was informed

(i) by client;

(ii) w/o presence of strangers;

(iii) for purpose of securing primarily either

(a) opinion on law

(b) legal services

(c) assistance in some legal proceeding; and

(iv) NOT for the purpose of committing a crime or tort; and 

(d) Privilege has been

(i) claimed

(ii) not waived by client

3. advice rests on confidential information obtained from the client AND NOT from other persons or sources (at least in part)

4. Burden: on claimant of privilege—reasonable certainty that the lawyer’s communication rested in significant and inseperable part on client’s confidential disclosure

5. Client does not have to initiate the communication 

6. Express request for confidentiality need not be made

7. Survives termination of relationship (including death of client) 

8. Holding: 
(a) 1980 disclosure by C to P at Hilton—not privileged 

(i) C d/n rely on information from client

(ii) no confidential information disclosed 

(iii) company d/n prove expectation of confidentiality

9. bases for 2 “hunches”—not privileged

(a) from direct observations in public places

(i) P and competitor walking together at airport

(ii) hurried calls by P from public phone 

(b) (if they were gleaned from confidential company disclosure, probably would be privileged)

10. conversation b/w C and executive at restaurant—privileged

(a) seeking legal advice

(b) matters concerned confidential company information 

(c) c/n be heard by others (i.e. treated as confidential)

11. 2 conversations b/w C and P in P’s office after status review meeting—privileged

(a) district court found not privileged b/c

(i) conversations took place after legal meeting

(ii) initiated by C not P

(iii) P not seeking legal advice

(iv) C was acting in capacity as VP not GC

(v) Advice not based on confidential information

(b) “on the entire evidence” C rendered legal advice, based in part on confidential information previously obtained in capacity as GC

(i) In capacity as GC 

(ii) Matter discussed was antitrust violations (a legal issue)

(iii) No evidence separate from rest of regular meeting

(iv) d/n matter that 

(a) advice was unsolicited by P

(b) P d/n disclose confidential information then

12. conversation b/w C and P on plane—privileged 

(a) first class(private enough to expect confidentiality 

(b) implicit request for confidentiality 
F. EXCEPTIONS TO PRIVILEGE- SEE PROF RESP OUTLINE
II. Evidence II

A. Real and Demonstrative Evidence

1. FRE 104 Preliminary Questions
(a) Questions of Admissibility Generally

(i) Answering Preliminary Questions

(a) The Judge determines:

1. qualification of a person to be a witness

2. existence of a privilege

3. the admissibility of evidence

a. relevancy

b. authentication

c. identification

(b) subject to subdivision (b)

(ii) Applicability of FRE

(a) judge not bound by the Rules of Evidence in answering these questions, except on privileges

(b) Relevancy Conditioned on Fact- if evidence is only relevant if some factual condition is fulfilled, judge shall admit such evidence upon/subject to the introduction of supporting evidence that the condition was fulfilled (jury decides conditional relevancy)
(c) Hearing of Jury

(i) Hearings on admissibility of confessions- done w/o jury

(ii) Hearings on other preliminary matters- when interests of justice require or accused is a witness and so requests- 

(d) Accused cannot be cross-exed when testifying on preliminary matter

(e) Rule does not limit right of party to introduce to jury evidence relevant to weight or credibility

2. FRE 901
(a) Authentication or identification is required as a condition precedent to admissibility- satisfied by “evidence sufficient to support a finding that the matter in question is what its proponent claims”

(i) Authentication and Identification represent a special aspect of relevancy: content must be on point and evidence must be authentic
(b) Non-exhaustive list of satisfactory authentication/identification

3. Real Evidence- Actual objects at time of incident
(a) Overview of admissibility requirements

(i) Ways evidence is admissible

(a) Testimony of witness recognized it

(b) Chain of custody

(ii) Supporting evidence may be needed to prove fact- e.g. blood stain itself probative that crime was committed, but need further evidence to connect it to a suspect
(iii) Show it’s in the same condition/how it has changed
(iv) Admissibility is NOT a determination of truth and burden is much lower than burden of proof at trial 
B. Identification as condition of relevancy (W 116–119)—chain of custody 
1. official system most persuasive, but not necessary
2. Burdens (Eisentrager)
(a) Burden on party trying to admit evidence
(b) Must show with reasonable certainty that
(i) same thing (identification; inferable by jury)
(ii) not altered
(iii) no tampering (chain of custody)
3. d/n have to account for every instant, but significant time gaps might render evidence inadmissible
(a) compare State v. Lunsford (2 minute gap in chain when informant drove marijuana to station and back to the scene—admissible); with Amaro v. NYC (36 hr. gap when doctor gave blood sample to chauffeur—not admissible)
(b) question of probability—factors: 
(i) amount of time
(ii) custody accounted for
(iii) NB: lack of evidence of tampering necessary but not sufficient
4. Relevancy of identification a factor.  Wood v. State (2 pieces of rope—one tying victims, another found in car—got mixed up; admissible)
5. Witness d/n have to have personal knowledge of chain of custody if transferred in regular course of business (e.g. testing in a lab).  Wheeler v. U.S. 
6. May be less stringent in a civil case than in a criminal case since degree of proof is less.  Woolley v. Hafner’s Wagon Wheel
(a) but perhaps that should just go to weight of the evidence in either forum.  See Tornabene v. U.S.
7. testimony of witness identifying object may be enough for admissibility w/o chain of custody.  U.S. v. Phillips (clothing she wore that day)
8. Problem 2

(a) two sets of real evidence

C. Demonstrations, photos, recordings, films

1. Anything that’s not real evidence (not coming out of case itself)
2. Anderson v. Berg (Kan. 1969) (W 119-121)- DEMONSTRATION
(a) Slip and fall; Π alleges negligent overwaxing causing slipperiness

(b) Issue: Π objects to admission of bottle of wax alleged, but not proved, to be wax used after jury was in deliberation

(c) Holding: error to admit w/o proper foundation: samples must be shown to reflect condition of substance at the time/no substantial change 

(i) Wax was 4.5 years old—thinness or thickness now is meaningless to jury

(ii) Reversible error—left impression on jury’s mind

(d) Also: would have to establish relation b/w character in bottle and on floor 

(i) expert testimony 

(ii) even better: a controlled demonstration 

(a) establish flooring tested is the same

(b) testimony of floor waxer to establish amount used
3. Hall v. GMC (D.C. Cir 1980) (W 145-47)- TESTS
(a) Car accident; suing GM based on defect in car that is now destroyed—c/n show mechanical defect directly

(b) Rule for Tests: only admissible if test conditions are so nearly the same in substantial particulars as to afford a fair comparison in respect to the particular issue to which the test is directed 

(i) any differences must be explained; workings of demo must be shown.

(ii) motion picture of tests inadmissible—not portraying original facts in controversy

(iii) test drive inadmissible- limited probative value, ∏s rep not there

4. Knihal V. State (Neb. 1949) (W 150-153)- PHOTOGRAPHS

(a) Δ convicted of murder at bar; photographs of bar taken hours after shooting entered in evidence; only other evidence is that Δ owned bar and a description of the space
(b) Rule: 

(i) documentary evidence is admissible in general, but must be verified/authenticated by some other evidence; form of authentication differs w/type of evidence

(ii) for photos, photographer must testify to 

(a) accuracy of representation at the time 

(b) machine is able to make the record

(c) machine actually functioned to make the record

(c) Rationale: photo inherently has missing elements b/c POV is selective; elements have to be supplied by the photographer

(d) Holding: reversible error—admission of photos was prejudicial

5. ATM pictures are self-authenticating.  U.S. v. Fadayini (W 157-158)
6. “Prejudice” d/n necessarily exclude if otherwise probative

(a) Inflammatory/gruesome. Hurst v. State
(b) Disprove other evidence.  U.S. v. Laughlin (photo of Δ smoking pot among plants and piles of cash admissible to rebut recreational use testimony). 

7. Cameras lie even if properly functioning (angles, lighting)—should be accounted for.  Heimbach v. Peltz
8. Bannister v. Town of Noble, Okl. (10th Cir. 1987) (W 161-63)- FILMS
(a)  “Day in the Life” film showing effect of catastrophic injuries from accident

(b) Concerns: Typicality, Faking it, Impressionability, Limitations of cross

(c) Test: case-by-case balancing of probative value v. prejudice

(d) Admissible for probative value if 

(i) demonstrates actual workings of Π’s body

(ii) testimony of accuracy 

(iii) testimony that it’s representative of whole day

9. People v. Eisenberg (NY 1988) W 164 

(a) Cut and spliced newsreel contradicting testimony not refutation as a matter of law—jury can decide whether it’s a credible splice

(b) Note: mistake was stipulating that it was an accurate record
(c) notes 1-3 (W 163-65)
(i) Q of admissibility should be handled by in limine motion- so court and opposing counsel can examine film

(ii) videotapes are being increasingly relied upon- very persuasive; downside: juries may come to expect them all the time

10. U.S. v. Carbone (1st Cir. 1986) (W 166-69)- TAPE RECORDINGS
(a) Cocaine distribution conspiracy; tape recordings (body mic and wiretap) and transcripts introduced

(b) Issue: proper authentication of tape recordings
(c) gov had duty of laying foundation that tape recordings accurately reproduce the conversations that took place, i.e. that they are accurate, authentic, trustworthy
(i) body mike: can be authenticated by one of the speakers

(ii) wiretap: no eyewitness to recognize voice, only 3rd party listening in

(d) burden on proponent to establish authenticity; then it switches to opponent to prove not

(i) accurate (correct reproduction)

(ii) authentic (of this conversation) 

(iii) trustworthy (not tampered with)

(e) foundation as to audiotapes:

(i) DA describes how machinery works

(ii) Expert testimony to operation 

(iii) Testimony of person present identifying voices

(a) Rule 901(b)(5): anyone who has heard voice before can ID

(iv) Contents relevant to this conspiracy case (agent sent to join ; testimony of person miked)

(f) inaudibility and enhancement are not bars per se

(i) court determined not too inaudible

(ii) engineer explained accuracy of enhancement Transcripts and translations should be authenticated 

(g) Use of transcripts as an aid to following recordings is allowed, if taken from the jurors afterwards; no error in use of translations 
11. Problem 3—in Carbone what must be done to introduce the tape recording

(a) Body mic:

(i) Describe how machinery works

(ii) Testimony that it did work and is complete

(iii) Contents relevant to this conspiracy case (agent sent; testimony of conspirator)

(iv) Recording of this conversation 

(v) Not tampered with 

(b) Wiretap

(i) Installation, at what time, where

(ii) How system works

(iii) Capable of making recording

(iv) It did make the recording—complete and accurate

(v) Not tampered with

(vi) Relevance of contents: telephone number called

(vii) Hard thing is identifying voices (e.g. by reference to body mike)

12. Problem 4—foundation for admission of film from videotape mounted on police car

(a) Rules for mechanical recordings all the same

(b) Difference here is that nobody is behind the machine

(c) To authenticate, need:

(i) Testimony of person installing the cameras to establish point of view.  See 901(b)(9): process

(ii) Testimony identifying people on tape

(iii) Continuity of tape is helpful

(iv) Show not tampered with 

13. Documentary Evidence

(a) Authenticity

(i) FRE Art. 9

(a) FRE 901 (see above)

(b) FRE 902 Self- Authentication (i.e. public docs, newspapers, trade inscriptions 

(c) FRE 903- subscribing witness’s testimony unnecessary, unless req by jurisdiction (wills in some states)

(ii) Keegan v. Green Giant Co. (Maine 1954) (W 181-185)

(iii) Π wants to introduce writings from can of peas to show it’s GG’s can (daughter swallowed metal)
(iv) Inadmissible b/c technically d/n prove it’s GG’s can (GG stamp, label, numbers stamped on bottom); so not relevant to case against GG
(v) Π would have to establish it’s GG’s can through pretrial discovery to trace it
14. Now “trade inscriptions” are self-authenticating.  R 902(7)—low probability they are not authentic
(a) Knockoffs are criminal 
(b) If it were a knockoff, GG could easily show it via the distributor’s imprint
(c) Cf. newspapers and periodicals; notaries; sealed documents; commercial papers (but not every corporate memo)
(d) Burden on opponent to show self-authenticating document is phony
15. Methods of Proving Authenticity of a writingW (203-06)

(a) Admissions of authenticity (stipulations, hearings)
(b) testimony by the asserted writer

(c) testimony who say the writer writing

(d) circumstantial evidence of authenticity 

(i) unsystematized situations- case-by-case

(ii) systematized- proof of proper custody, opinion as to handwriting, reply doctrine and ancient document rule

(a) writing that purports to be an official record and that is proved to have come from proper public office where such papers are kept is generally considered to be sufficiently authenticated

(b) Both law witnesses and experts may testify to their opinions respecting authorship or genuineness of writings, subject to proof of proper qualification

1. Lay witnesses- reasonable familiarity w/ handwriting required- but lay witness cannot compare samples, b/c jury is just as qualified to do this
(c) Handwriting
1. E.g. signatures necessary to prove receipt of document and awareness of contents
2. Authentication can be by
a. Admission 
b. Person present at time written
c. Testimony of someone who recognizes the writing (no comparison allowed)
d. Expert witness (query what this “special knowledge” is—systematic study of what makes writings alike)
e. Other (get creative) & special statutes (W 203)
f. Distinctive characteristic together with circumstances.  R 901(b)(4)
i. Hypo: person found dead w/name of personal enemy written in blood; no one to authenticate the writing—if you verify blood type, seems unlikely someone else wrote it (?)
g. Reply letter doctrine: authentication of document that is a reply to a duly authenticated document
i. can authenticate corporate document by showing it came out of file where it would be expected to be
16. Best Evidence Rule

(a) FRE Art. 10

(i) FRE 1002- To prove the content of a writing, recording or photograph, the original writing, recording or photograph is required, except as otherwise provided in these rules

(a) FRE 1001- Writings and recordings consist of letters, words or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording or other form of data compilation; duplicates made from same impression, matrix, etc. can become the original unless 1) a genuine q is raised as to the authenticity of the original or 2) in the circumstances it would be unfair to admit the duplicate in lieu of the original
(b) rule seldom applies to ordinary photographs b/c the witness will often adopt the picture as his testimony, though where the content of a photograph, motion picture or x-ray picture are at issue, BRE applies
(c) FRE 1004- The original is not required, and other evidence of the contents of a writing, recording or photograph is admissible if 1) originals lost or destroyed (not in bad faith); or 2) original not obtainable; or 3) original in possession of opponent; or 4) the writing is only related to collateral matters, not a controlling issue
(d) FRE 1005- Contents of an official public record, or of a doc authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance w/ rule 902 or testified to be correct by a witness who has compared it w/ the original.  If a copy w/ complies cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given

(e) FRE 1006 Summaries of voluminous writings may be presented- the originals or duplicates shall be made available for examination, copying or both by other parties at reasonable time and place- court my order that they be produced in court.

(f) FRE 1007 Contents of writings, recordings or photos may be proved by testimony or deposition of the party against whom offered or by that party’s written admission, w/o accounting for the nonproduction of the original

(g) FRE 1008 trier of fact decides issues of existence, originality, etc

(b) The Best Evidence Rule (aka “Original Document” Rule) W (211-217)

(i) For purpose of proving content of a writing, the original writing itself is regarded as the primary evidence and secondary evidence is inadmissible unless failure to offer the original is satisfactorily explained

(a) When litigant has several ways to prove a proposition of fact, and him to produce most reliable and enlightening evidence he can get

(c) Seiler v. Lucasfilm (9th Cir. 1986) W 212
(i) Π claims Lucas stole his “Garthian Striders” drawn before, but copyrighted after
(ii) Blown-up reproductions of originals are not admissible
(a) They are writings (“the equivalent”)
(b) Unavailability of originals in bad faith—never a sufficient explanation that they were tossed thinking unprofitable 
1. had ∏ shown that the originals were not lost ore destroyed in bade faith, his reconstructions would have been admissible and then their accuracy would have been a question for the jury
(c) No way to prove substantial similarity  
(iii) Purpose of rule
(a) importance of precise terms of writings in legal world
(b) fallibility of memory; hazards of incomplete duplication – want reliable evidence
(c) NOT risk of falsification 
(d) Problem 5
(i) Unfair competition action
(ii) 2 writings; no USX witnesses will be called 
(a) carbon copies of shipping docs from USX to “Sharp’s Saws” received by your client
(b) original shipping documents for order your client made that were shipped to Sharp’s Saws, obtained after fax sent to USX to fix error
(iii) Prove shipment intended for Jerry rerouted to your client
(a) Subpoena order made by Jerry
(b) d/n have to have original 
(iv) Prove shipment intended for your client rerouted to Jerry Sharp
(a) Fax to USX self-authenticating, or put on your own witness
(b) Reply letter doctrine: shipment in “response” unlikely to have come from someone else
(c) Testimony of receipt from USX
III. Evidence III

A. Testimonial Evidence

1. Competence 
(a) Applicable Federal Rules:

(i) FRE 601: General Rule of Competency
(ii) FRE 602: Lack of Personal Knowledge
(b) FRE 601 General Rule of Competency

(i)  Every person is competent to be a witness (except as otherwise provided in these rules and where state law applies to a claim or defense)
(c) FRE 602 Lack of Personal Knowledge

(i) A witness may not testify to a matter unless evidence is introduced sufficient to support a fining that the witness has personal knowledge of the matter- this may, but need not consist of the witness’ own testimony.  This rule is subject to the provisions of rule 703, relating to opinion testimony by expert witness

2. Problems of witness testimony (Academic literature/Loftus)

(a) Perception: The mind does not objectively record events like a camera, but is subjectively conditioned by factors including (i) assumptions and expectations (shaped by personal experiences and needs); (ii) background mental state (how tired or alert); intentional attentiveness to/importance of the event. 

(b) Memory: Perceptions are not fixed in memory, but are susceptible to distortion in direct proportion to the passage of time. 

(i) Change in expectations. New experiences following the initial perception, and not necessarily related to it, may alter the witness’ assumptions/expectations and thus change the remembered perception. 

(ii) Suggestion. The introduction of new information may cause an event to be remembered differently from the original perception. When new information is introduced in connection with the prompting of a memory, that memory can become anchored with this new info. 

(a) While suggestion of new information can be done directly (“are you sure you didn’t see…”), it is especially insidious when suggested facts are hidden in questions. E.g., “How fast were the cars going when they smashed?” gets more confirmations that there was broken glass than “How fast were the cars going when they hit?”

(b) Suggestibility is directly proportionate to the sympathy of the witness for the questioner. E.g. apparent theft in public place; “did you see perpetrator take a tape recorder?”; many say yes; they don’t say no b/c they are sympathetic to the victim
3. (W 246-255) Problems with Eyewitness Testimony (Law):

(a) Lineups/pre-trial identification: SCOTUS articulated two distinct rights, both of which have been substantially eroded. 

(a) Wade-Gilbert right to counsel/confrontation

(b) An ID made at a lineup outside of presence of Δ’s counsel must be excluded at trial (Wade and Gilbert v. CA).

(c) An in-court ID following a lineup at which counsel was not present is inadmissible unless Π can prove by clear and convincing evidence that the in-court ID had a source independent of the lineup (Wade and Gilbert v. CA).

(d) Limitations: Wade-Gilbert rule inapplicable to lineup ID prior to formal charges/preliminary hearing (Kirby); inapplicable to identifications through photographic display (Moore).

(ii) Stovall Due Process right:

(a) The results of an identification procedure can be excluded from evidence where it was “unnecessarily suggestive and conducive to mistaken identification.” (Stovall)

(b) Note: Seldom functions as a significant barrier to admission of identification testimony.

4. General: SCOTUS identified factors to be considered in assessing reliability of eyewitness testimony, which are not that useful in practice (Manson):

(a) Length of time viewing (problem: recollection of time is not at all accurate—usually shorter than remembered)
(b) Attention witness was paying
(c) Relation to a prior description (if earlier one contradicted by later one, suggests introduction of new information)
(d) Length of time before ID
(e) Certainty of witness as to identification (uncertainty is probative, but certainty is problematic b/c social pressure to be certain, & b/c cross-examination is ineffective in undermining credibility in this regard)

(f) Neil v. Biggers test: Is there a substantial likelihood of misidentification? (even if police could have arranged a less suggestive procedure) (applies to all post-Stovall cases)
(g) p. 248 Courts have come out different ways on whether an in-court id should be permitted if there has not been a pretrial lineup, esp when ∆ has requested one 

(i) Many trial courts have permitted psychologists to testify concerning the reliability of eyewitness identifications even though possibly not required to do so- advocates on both sides- question of how psychological findings may best be used in improving the court system is an open debate (W 251)

5. Legal Elements of Competence

(a) Establishing competence:

(b) Legal standard: whether the witness has the capacity to observe, recollect and communicate (Schneiderman). Chevigny’s definition: “observe, remember and relate”

(i) There is a gray area at the margin between questions of competency – to be determined by the court – and the weight to be attached to that witness’ testimony – to be determined by the finder of fact). These questions are generally best left to the fact finder (Schneiderman).

(ii) A witness who has a severe commucation disability may nevertheless be found competent to testify where the fact finder can reasonably determine which answers are responsive and what those answers mean (Schneiderman). 

(iii) In the absence of these circumstances, witnesses with communication disabilities can be excluded. See, e.g. People v. White:

(a) Δ convicted of stealing ring from nursing home patient. Sole eyewitness had normal hearing but could only communicate by raising knee. Head nurse testified she had taught witness to testify “yes” by lifting knee and “no” by staying still. Δ appealed determination that witness was competent to testify.

(b) Witness found sufficiently incompetent to deny Δ fair trial b/c (1) unable to give any description at all, (2) cross-examination unduly restricted, and (3) impossible to gauge the influence of head nurse on witness.
(c) Schneiderman v. Interstate Transit Lines (Ill. 1946) (W 305) (∏ badly injured when ∆ bus struck his auto- could barely speak coherently and intelligently- even at trial.  Issue: was ∏ competent to testify? Judgment upheld) 
(i) This is a question of degree of competency, and thus, weight of the testimony- It is simpler and safer to let the jury perform the process of measuring impeached testimony and sifting out traces of truth. 

(a) Standard by which competency of the witness may be ascertained is to determine whether the witness has the capacity to observe, recollect and communicate

(ii) Jury to determine which answers would be given greater weight. (here ∏ was not completely incompetent- may come out differently if he was

(d) People v. White (Ill. 1968) (W 305-310) (∆ convicted of stealing property from a woman in a nursing home who could not speak- could communicate by raising knee if answer was yes, and identified ∆ through this method. Conviction reversed)
(i) While record may not establish total incompetency of eyewitness, court of opinion that her condition was such that defendant could not get a fair trial

(ii) Cross-examination was unduly restricted, and the identification was not complete and cannot test influence of others
6. Opinion and Expert Evidence

(a) Applicable Federal Rules:

(i) FRE 701 (Opinion Testimony by Lay Witnesses).

(ii) FRE 702 (Testimony by Experts)

(iii) FRE 703 (Bases of Opinion Testimony by Experts)

(iv) FRE 704 (Opinion on Ultimate Issue)

(v) FRE 705 (Disclosure of Facts or Data Underlying Expert Opinion)

(vi) FRE 706 (Court Appointed Experts)
(b) FRE Art. 7 (and annotations)

(i) FRE 701 Opinion Testimony by Lay Witness- Non-expert witness’s testimony in form of opinions or inferences is limited to those opinions or inferences which are 

(a) rationally based on the perception of the witness (firsthand knowledge); and

(b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue (helpful in resolving issues)
(c) NOT based on scientific, technical or other specialized knowledge w/in scope of FRE 702 (d/n b/n testimony, not witness)
(d) (objective: putting trier of fact in possession of an accurate reproduction of event)

(ii) FRE 702 Testimony by Experts

(a) If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if :

1. the testimony is based upon sufficient facts or data; and

2. the testimony is the product of reliable principles and methods; and

3. the witness has applied the principles and methods reliably to the facts of the case 

(b) (amended in response to Daubert- trial judges have responsibility of acting as gatekeepers to exclude unreliable expert testimony) Daubert set forth a non-exclusive checklist to use in assessing reliability of scientific expert testimony & possibly non-scientific:
1. whether expert’s technique or theory can be or has been tested- assessed for reliability

2. whether technique or theory has been subject to peer review and publication

3. the known or potential rate of error of the technique or theory when applied

4. the existence and maintenance of standards and controls 

5. whether the technique or theory has been generally accepted in the scientific community

(c) other factors courts have used

1. is expert testifying about matters growing out of research conducted independent of litigation or did they develop opinion just for sake of testifying

2. whether expert unjustifiably extrapolated from an accepted premise to unfounded conclusion

3. whether expert has adequately accounted for obvious alternative explanations

4. whether expert is being as careful as he would be in regular professional work

5. whether field of expertise claimed by expert is known to reach reliable results for the type of opinion the expert would give 

(d) Rule broad enough to permit testimony of opposing experts

(e) Expert may be qualified on basis of experience- but expert must explain how experience led to conclusion
(f) Expert does not always give opinion- sometimes just gives principals, etc which trier can apply to facts 

(g) (Admissibility of all expert testimony is governed by principals of FRE 104(a)- proponent has burden of establishing that the pertinent admissibility reqs are met by a preponderance of the evidence)

(iii) FRE 703 Bases of Opinion Testimony by Experts- The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted.  Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect 

(iv) FRE 704 Opinion on Ultimate Issue- (a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable b/c it embraces an ultimate issue to be decided by the trier of fact (b) NO expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.  Such ultimate issues are matters for the trier of fact alone

(a) Basic approach to opinions, lay and expert in these rules is to admit them when helpful to trier of fact
(v) FRE 705 Disclosure of Facts or Data Underlying Expert Opinion- The expert may testify in terms of opinion or inference and give reasons therefore without first testifying to the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross-examination.

(a) Cross-examination can bring out supporting data- foundation requirement and FRCP 26(b)(4) make this more feasible

(vi) FRE 706 Court Appointed Experts- (a) Appointment- a court may enter an Order to Show Cause explaining why an expert witness should not be appointed: on its own motion or on the motion of any party; the court may request the parties to submit nominations for potential experts; the court may appoint expert witnesses that are either: agreed upon by the parties or selected by the court; The expert must consent to act and the court must inform the experts of its duties either in writing (copy must be filed with clerk) or at a conference where the parties can participate, and the expert witness must advise the parties of his/her findings; The witness’ depostition may be taken by any party; the witness may be called to testify by the court or any party and may be cross-examined by any party, including the party calling the witness. (b) Compensation: reasonable sum allowed by court; gov usually pays for criminal and civil just compensation cases, in other civil cases, the parties pay according to court’s apportioning. (c) Disclosure of Appointment- the court has discretion to decide whether or not to tell the jury that the expert has been appointed. (d) Parties’ Experts of Own Selection- parties may still call their own experts 
B. Lay testimony
1. General: Lay witnesses may only testify to observed facts. Opinions of lay witnesses are excluded because they are not more qualified than the fact-finder to make inferences from the facts they have observed. 
(a) W 354-356)

(b) The line b/n opinion and fact is at best only one of degree and cross-ex can bring out flaws- Wigmore says exclusion of opinion evidence has been carried beyond reason

(c) Appropriate for lay witness to express opinion as to age b/c mannerisms and facial features, etc are notoriously difficult to describe accurately- everyone has an opinion on age
2. Gladden v. State (AL, 1951): Δ found guilty of DWI. Arresting officer had testified that Δ appeared drunk while driving.

(a) All testimony must be based on a witness’ observation of the matter about which he is testifying.

(b) Lay opinion evidence can be excluded where witness had no opportunity for observation.

(c) Where even a slight opportunity for observation is shown, however, witness is competent to testify about what he observed. The weight to be attached to that testimony is a jury question.

C. Expert testimony

1. Theoretical underpinning: Opinions of experts are admissible to the degree that experts possess specialized knowledge enabling them to make sophisticated inferences on which the fact-finder might rely. It does not have to be a conclusion the fact-finder could not have made on its own.
2. Expert qualifications: Witness must have enough theoretical training and/or empirical experience to qualify them to draw conclusions about the subject.

3. Valid subjects of expertise:

(a) Prior to Daubert, courts applied Frye test to determine admissibility of expert opinions based on scientific technique –  admissibility depends on its being “generally accepted” as reliable in the relevant scientific community, which is itself dependent on verification and scrutiny through publication and peer review.

(b) In Daubert, SCOTUS held that FRE 702 supersedes Frye test. Scientific, technical or specialized knowledge need not be “generally acceptable” to be admissible; it need only assist the trier of fact to understand the evidence or to determine a fact in issue.

(c) Under Daubert, courts have a gatekeeping responsibility to determine whether proposed testimony meets the requirements of FRE 702. They should inquire into whether:

(i) the reasoning or methodology underlying the testimony scientifically valid. Elements of this inquiry include:

(a) whether it can be, and has been, tested in conformity with the scientific method

(b) the known or potential rate of error and the existence and maintenance of standards controlling the technique’s operation.

(c) whether it has been subjected to peer review and publication, and the degree of “general acceptance” it enjoys in the scientific community. NOTE: Under this flexible analysis, peer review, publication and community acceptance are relevant, although not dispositive, considerations.

(ii) that reasoning or methodology can be properly applied to the facts in issue.

D. Form of question:

1. Although separation of premises from the conclusion of an expert opinion is useful in principle, lengthy hypotheticals can bore/confuse the fact-finder and tend not to clarify foundation of the expert opinion.

2. In some jurisdictions (e.g. Wisconsin, CA, KN, NJ, NY) an expert may give an opinion in answer to a direct, as opposed to a hypothetical, question where the facts on which the opinion is based are undisputed or the result of firsthand knowledge. The foundation for such an opinion can be probed on cross-examination (Rabata).

3. However, courts in such jurisdictions retain discretion to require use of a hypothetical where propounding of the question without statement of underlying assumptions would confuse rather than aid jury (Rabata).
(a) Rabata v. Dohner (Wisconsin 1969) (W 1036-1041)

(i) Personal injuries from auto accident. Judgment for plaintiff. On direct asked opinion as to position/speed of vehicles- Issue: expert testified on ultimate issue of fact without a hypothetical question
(ii) Holding: Expert may give an opinion in answer to a direct as contrasted to a hypothetical question, where the facts upon which he relies are either undisputed or are the result of firsthand knowledge or from evidence introduced at trial and seen or heard by him…

(a) FRE 703

(b) Job of opponent to attack premise upon which conclusion is reached

(b) Daubert (W 962-71) (Children w/ birth defects- allegedly caused by drug.  Issue: Standard for admitting expert scientific testimony in a federal trial)
(i) Old Frye test: expert opinion based on a scientific technique is inadmissible unless the technique is “generally accepted” as reliable in the relevant scientific community.

(ii) Frye test superseded by FRE

(a) Rule 402 as baseline

(b) Rules 702- no general acceptance pre-req

(c) Rules have a liberal thrust of general acceptance

(iii) 702s “helpfulness standard” requires valid scientific connection- JUdge must determine at outset, pursuant to Rule 104(a), whether expert is proposing to testify to (1) scientific knowledge that (2) will assist trier of fact to understand or determine an issue (reliable foundation and relevant)
(iv) can rely on cross ex, presentation of contrary ev and careful instruction on burden of proof to deal w/ fear of “free for all” admittance

(c) Handout Prob. 6

4. Examination of Witnesses

(a) FRE 611 Mode and Order of Interrogation and Presentation-

(i)  (a) Control by Court: The court shall reasonably control the mode and order of interrogating witnesses and presenting evidence- Purpose: to make the interrogation/presentation effective in ascertaining the truth and to avoid waste of time and to protect witnesses from harassment or undue embarrassment 
(ii) (b) Scope of Cross- Examination: Cross examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness.  The court has discretion to allow questioning on other matters

(iii) (c) Leading Questions

(a) Direct Examination: Leading questions may only be used if they are needed to develop the witness’ testimony; or, if a party calls either a hostile witness or adverse party or a witness identified with an adverse party

(b) Cross Examination: Ordinarily Leading Questions are permitted 

(b) Applicable Rules

(i) FRE 611 (Mode and Order of Interrogation and Presentation)

(c) Leading questions:

(d) Generally. Leading questions are prohibited on direct examination (although sometimes permitted, where justified, as in Schneiderman).

(i) However, use of leading questions is generally within the discretionary control of the trial court (Straub).

(ii) Where leading questions were used at trial, judgments may be set aside in exceptional circumstances, per Straub, where:

(a) The court’s control is lost or at least palpably ignored; and

(b) the conduct is a set piece running the length of the trial which produces a warped version of the issues as received by the jury

(e) Purpose. Leading questions generally prohibited on direct because:

(i) A witness’ affirmation of the lawyer’s view of the facts does not best reflect to the fact finder the personal knowledge of the witness. 

(ii) It suggestively influences the witness’ recollection with respect to the facts (Loftus again).

(f) Misleading questions:

(i) Questions that contain a false assumption (e.g. “when did you stop beating your wife”) are prohibited under all circumstances.

(ii) purpose of rule: 

(a) It is difficult for a witness to perceive and respond to misleading questions; therefore likely to give an answer that accedes to false assumption 

(b) Misleading information may anchor false information in witness’ memory (Loftus, yet again).

(g) Straub v. Reading Co.  (W 333-339) (Proof of ∏s claim as to accident and injury was by an unconscionably large extent of leading questions)
(i) use of leading questions is generally within the discretionary control of the trial court (Straub).

(ii) Where leading questions were used at trial, judgments may be set aside in exceptional circumstances, per Straub, where:

(a) The court’s control is lost or at least palpably ignored; and

(b) the conduct is a set piece running the length of the trial which produces a warped version of the issues as received by the jury
5. Refreshment of and Recorded Recollection

(a) FRE 612 Writing Used to Refresh Memory- A witness may use a writing to refresh her memory (1)while or (2) before testifying
(i) Adverse Party’s Rights: For writings used for the purpose of testifying under this part 1, the adverse party may have the writing produced at the hearing or inspect the writing or cross-examine the witness on the writing or introduce relevant portions as evidence. Under (2) these are in court’s discretion.

(ii) If writing is claimed to be irrelevant to testimony: if there is a claim that the writing is irrelevant to the testimony, the court shall examine and cut out any such parts of the writing; The parts that were cut out shall be saved for the appellate court in the even of an appeal. 

(iii) IF writing not produced: In Non-Criminal cases: Court can make any order that justice requires.  In Criminal cases, where prosecution does not comply, court can either strike the testimony or Declare a mistrial if the court in its discretion determines that the interests of justice so require

(iv) rule is subject to 18 USC 3500

(b) FRE 613 Prior Statements of Witnesses
(i) Examining Witness Concerning Prior Statement- When questioning a witness about a prior statement (written or not) the atty does not have to show or disclose the contents of that prior statement to the witness.  ON request, the atty has to show or disclose the contents of the statement to opposing counsel.

(ii) Extrinsic Evidence of Prior Inconsistent Statement of Witness- Extrinsic evidence of a prior inconsistent statement is only admissible if Both the witness is given a chance to explain/deny the evidence and the opposite party is given a chance to interrogate the witness on the evidence, or the interests of justice otherwise require 

(c) FRE 803(5) A memorandum or record, where:

(i) It concerns an issue that the witness had knowledge on; and

(ii) The witness can no longer remember enough to testify fully and accurately; and

(iii) It is made or recorded when the issue was fresh in the mind of the witness; and 

(iv) It correctly represents the witness’ knowledge.

(v) If admitted, the record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.
(d) Handout Prob. 7

(e) U.S. v. Riccardi (3rd Cir 1949) (W 340-345) W read a list of stolen stuff.  She testified that her recollection was refreshed and she presently recognized each item
(i) Difference b/n past recollection recorded and present recollection revived: ability of the witness to testify from present knowledge- revived memory- presently recollect the facts and swears to them, places in a different position than one who must ask court to accept a writing for the truth of its contents 

(ii) When witness testifies that he has a present recollection, that is the evidence in the case, not the writing which stimulates it- the testimony is received for what it is worth

(iii) Method of proof for present recollection revived:

(a) Witnesses can testify from present knowledge where the original, forgotten memory has been revived.

(b) Anything may be used to revive a memory. The inaccuracy of any writing used to refresh a witness’ memory is irrelevant to its acceptability for this purpose.

(c) Unlike submissions of “past recollection recorded,” the witness’ capacities for memory and perception may be attacked and tested in connection with testimony from revived recollection.

(d) Where some record is ostensibly used to revive a witness’ recollection, the trial judge should determine whether the witness is testifying on the basis of a genuine recollection or merely parroting the record. In the latter case, the record must meet the standards of past recollection recorded (See hearsay exceptions)  
6. Scope of Cross-examination

(a) FRE 611 (see above- Mode and Order of Interrogation and Presentation)
(b) Finchv. Weiner (Conn 1929) (W 367)
(i) In a negligence action arising out of an auto collision, Δ’s employee was called as a witness by Π’s att’y, whose questions were limited to the witness’ employment status and the identification of the accident report. Over Π’s objections, Δ’s att’y cross-examined the witness about the collision itself, then called him on direct and elicited the same testimony in greater detail.

(ii) Cross-examination should be limited to the subject matter of the direct examination. A cross-examiner may not draw out a fact having no connection with the direct testimony and tending to establish a substantive claim or defense of the cross-examiner (court does have some discretion, but here, cross-ex of witness was completely foreign to the subject matter of direct and palpably prejudicial to ∏)
(iii) Departure from regular order of proof should not be permitted where it will work injustice to either party (∆ case should clearly be ∆ case)
(c) U.S. v. Segal (3rd Cir. 1976)  (W 378-380)

(i) Δ’s convicted of bribing an IRS agent. On cross-examination of agent, the trial court ruled that use by Δ att’y of transcripts or recorded conversations that were not used on direct would exceed the scope of direct. Δ appealed on grounds that cross-examination was improperly restricted. 

(ii) The scope of the direct examination is measured by its subject matter rather than by specific exhibits that are introduced at that time

(iii) FRE 611(b)- cross ex limited to subject matter of direct ….cross-ex is of constitutional dimension and may not be denied- if a matter has been raised on direct, generally must be permitted as well as questioning of witness’ perception, memory, etc
(iv) The fact that specific evidence could be introduced in the defense case does not preclude its development on cross-examination if the prosecution makes the subject matter part of its direct testimony

(d) Notes (W 362-369, notes)
(i) Death, Illness, Failure of memory:  If W forgets or dies or something in between direct and cross, direct testimony is usually struck.  It’s always struck for death or illness, but not every time for memory failure
(ii) conviction for sale of narcotics reversed b/c informer who was called as a witness was not required to divulge his name/address on cross-ex- violation of Confrontation Clause- refusal to answer was not based on privilege
(iii) Conflict with Privilege: In most cases where there’s a conflict between D’s interest in cross-exam and a protected privilege, the testimony will be allowed without cross if the only error that results is harmless.  When cross would go to credibility or something serious, then the privilege is protected and the direct testimony still stands- multiple solution- p. 363
(a) Compulsory Process Clause (W 270) Focus on ∆s interest in obtaining/introducing exculpatory evidence. W/ regard to priv- focus is on need of  d to protect himself against damage resulting from the testimony of a prosecution witness. 
1. some instances where ∆ needs to obtain info from some source other than witness to be effective in cross-ex- i.e. files from child services

2. Compulsory Process right not violated by striking direct testimony of ∆ witness who invoked privilege against self-incrimination on cross (goes both ways)- though might be violation if the corss ex goes toa collateral issue relating to credibility and not subject matter of direct 
(b) Diff b/n priv and loss of memory, etc. is that barrier is created by law
(iv) Self-incrimination: SCOTUS ruled it error not to strike direct testimony of a W when he invoked 5th on cross (Cardillo).  Other cases - direct can stand when the info withheld on cross is concerned only with collateral matters, cumulative in nature, going only to credibility (Coil).
(a) immunity only in very limited situations (W 366)
(v) Protect witness from injury: in order to protect children from their abusers, not required to be present in the courtroom with abusers.  (Kentucky v. Stincer).  SCOTUS - closed-circuit testimony ok, no 6th A violation (Maryland v. Craig) but testifying behind a one-way screen not ok and did violate 6th A (Coy v. Iowa).  Actual physical confrontation by the  d was not required when the reliability of the evidence was assured and an important interest protected Id. 

(e) Civil context – 6th A does not apply and FRE Rule 611(a)(3) allows court to protect a witness from “harassment and undue embarrassment.” (ex. safety of family; embarrassment/safety of testifying to sexual assault in prison)
7. Handout Problem 8

IV. Evidence IV
A. Methods of Impeachment (W 401-405)
1. Primary questions: Will questions to primary witness be allowed? If answers are unsatisfactory, may extrinsic evidence be introduced?
2. FRE 607: Who May Impeach

(a) The credibility of a witness can be attacked by any party, including the party calling the witness

(b) Traditional rule against impeaching own witness is abandoned based on the fact that a party rarely has free choice in selecting his witness. 

(c) If the impeachment is by a prior statement, it is free from hearsay dangers and is excluded from rule 801(d)(1).  FRCP 32(a)(1) allows any party to impeach a witness by means of his deposition and Rule 43(b) allows the calling and impeachment of an adverse party or person identified with him. 

B. Various techniques of testimonial impeachment of a Witness (4 Main Categories: Competency, Bias, Bad Character, Voracity)
1. Impeachment focused on Competency (inability to observe, weakness of memory, difficulty in communication) (W 401)
(a) not error to permit examination of witness who claimed inability to remember details of accident about effects of past drinking experiences Fitzer (Minn. 1977)

(b) permissible to ask witness if she had been adjudicated senile Miskell (Iowa 1968)

(c) not error to disallow question about witness’s epilepsy absent showing effect on credibility Sturdevant (Wis 1970)
(d) Problem 9- Defense would ask questions about how fast car was going, how long he was looking at road, etc
2. Impeachment to show Bias
(a) includes motive, bias, interest, subjection to influence

(i) Showing witness is biased is one of the most powerful methods of impeachment

(b) United States v. Abel (US 1984) (W 406)  Ehle takes the stand against Abel.  Mills then testifies the Ehle told Mills in prison that he would take the stand against Abel to cop a plea.  Ehle is then recalled to disclose the membership of all three in the Aryan Brotherhood requiring perjury for each other.  This creates some bias towards Abel, but is meant to impeach Ehle, not just create bias vs. A.  On appeal, ∆ argues that the impeaching testimony was improperly admitted.  Conviction upheld).  

(i) Given that the Confrontation Claus requires that a ∆ have some opportunity to show bias on the part of a prosecution witness, it is unlikely that the drafters of the FRE intended to scuttle entirely the evidentiary availability of cross-ex for bias.  

(a) NOTE: Chev says that the Sup Ct. confuses cross-examination for bias with contradiction for bias- he says that rebuttle by prosecution witness Ehle is outside the scope of cross-ex—It is clear that you can cross-examine witness to show bias, but if witness doesn’t admit bias, then the question become whether you can introduce extrinsic evidence to show bias (this is the real question here)

(ii) It is permissible to impeach a witness by showing his bias under the FRE just as it was before their adoption.  Proof of bias is almost always relevant (under R. 402)- it may bear on accuracy and truth of W testimony

(a) common membership in an org, even w/o proof that either has personally adopted its tenants, is probative of bias- it bears on only on fact of bias, but also on source and strength.  The testimony did not unduly prejudice ∆

(c) It is a violation of the Confrontation Clause to not allow ∆ to cross-ex prosecution witness about indictments that have been dismissed on the basis of his testimony, etc. (W 411)
(d) ∆s should be allowed to cross-examine police officers, etc about hostile feelings towards certain categories of peoples (i.e. protestors) 
(e) Evidence of brutality of policemen toward ∆ admissible to impeach them when called as witnesses by prosecution

(f) Error in sexual abuse of minor case not to allow ∆ to ask minor if she felt resentment towards him for other things
(g)  For more specific examples of impeachment on bias, see pp 411-412.
3. Impeachment revealing the witness’s Bad Character

(a) to extent that it bears upon likelihood that he will tell truth

(b) criminal conduct resulting in conviction

(i) FRE 609 Impeachment By Evidence of Conviction of Crime
(a) Evidence that a witness, other than an accused, has been convicted of a crime is admissible (subject to R403) only if the crime is punishable by death or more than one year in prison

(b) When the accused is a witness, evidence that accused has been convicted is admissible if its probative value outweighs its prejudicial value (court discretion) 

(c) If a crime involved dishonesty or false statement, evidence as to that crime is admissible against any witness, regardless of punishment

(d) Inadmissible: crimes more than 10 years old, convictions that were the subject of rehabilitation or pardoned. Evidence of juvenile adjudications are subject to the limitations in FRE 609(d).  Evidence of the pendency of an appeal is admissible, but does not render evidence of a conviction inadmissible

(c) Two policies militate in favor of limiting evidence of criminal record: don’t want to discourage ∆ from taking stand in own defense and don’t want jury to convict him on basis of evidence that is inadmissible. 

(d) reputation and opinion evidence bearing on character 

(i) FRE 404- Character Evidence Not Admissible, Exceptions
(a) Character evidence is not admissible to prove that one acted in keeping with that character, Except:

1. Character of Accused 

a. if offered by the accused and is pertinent, or

b. evidence is offered by prosecution to rebut character ev offered by accused, or

c. evidence is offered by prosecution to show the character trait of the accused when the accused offers the character trait of the alleged victim (under 404(a)(2)) 

2. Character of Victim

a. if offered by accused and is pertinent, or 

b. offered by prosecution to rebut character evidence offered by accused

c. Homicide cases: if evidence is offered by prosecution and is of the peacefulness of victim and is used to rebut evidence that the alleged victim was the aggressor. 

3. Character of the Witness (see R.607, 608, and 609)

(b) Evidence of a person’s other crimes, wrongs or acts is not admissible to prove that the person acted in keeping with that character, Except:

1. Such evidence may be admissible for other purposes such as motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident

2. Upon request of accused, prosecution must provide reasonable notice of the gen nature of the ev

(ii) FRE 608 Evidence of Character or Conduct of Witness
(a) when dealing w/ the character of the witness, Opinion or Reputation ev will be limited to truthfulness of untruthfulness.  Evidence of truthful character is only admissible after the witness’ character of truthfulness has been attacked

(b) specific instances of witness’ conduct which are used to support or attack a witness’s character for truthfulness, can only be proven by what the witness says in cross-examination and not outside evidence

1. the “instances” must be probative of truthfulness or untruthfulness and the cross-ex must concern either the witness’ character for truthfulness or the character for truthfulness of another witness as to whom the witness testified.

2. Exception: conviction of a crime may be proven by extrinsic evidence (r 609) 

3. Ct has discretion whether or not to allow cross-ex and a witness testifying does not waive the privilege against self-incrimination as to questions that bear only on his character for truthfulness

(c) FRE 413 Evidence of Similar Cases in Sexual Assault Cases
(d) evidence that ∆ committed another offense of sexual assault is admissible in a criminal case in which ∆ is accused of sexual assault (gov must disclose the ev to ∆)

(iii) FRE 414 Evidence of Similar Cases in Child Molestation Cases
(a) evidence that ∆ committed another offense of child molestation is admissible in a criminal case in which ∆ is accused of child molestation (gov must disclose ev to ∆)

(iv) FRE 415 Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation
(a) evidence of a party’s commission of another offense of sexual assault or child molestation is admissible in a civil case in which a claim or damages or other relief relies on a party’s alleged commission of conduct and that conduct constitutes an offense of sexual assault or child molestation (disclosure requirement)

(e) People v. Sorge (NY App 1950) (W 429) (Still leading case on this point- Prosecution for crime of abortion. During cross-ex of ∆, D.A. interrogated ∆ about abortions she had allegedly performed in the past. Question is whether D.A. committed prejudicial error in his cross-ex of ∆) Held: Conviction affirmed b/c no prejudice resulted from D.A’s cross ex.

(a) A defendant, like any other witness, may be interrogated upon cross-ex in regard to any vicious or criminal act of his life that has a bearing on his credibility as a witness- the prosecutor may not be arbitrarily shackled by fact that ∆ has pursued a specific field of crime and past crimes are similar to current crime

(b) Here, the evidence against ∆ was very clear and the outcome of case depended almost entirely on whether the testimony of the victim or ∆ was credited by the jury- ample reason to give both sides a relatively free hand on cross-ex (there is a clear rule that W’s testimony on collateral matters may not be refuted by calling other witnesses or through extrinsic evidence; also, specific instances of conduct of witness other than conviction of crime may not be proven by extrinsic evidence) 

(f) People v. Sandoval (NY 1974) Limits the cross-ex permitted under Sorge- trial court must prevent cross-ex into the criminal/immoral conduct of the witness if the prejudicial effect of the inquiry “far outweighs” its probative worth on the issue of credibility (only if the witness is a criminal defendant- People v. Ocasio)  
(g) (W 432) Relationship b/n FRE 608(b), FRE 609 and FRE 403 
4. other criminal and immoral conduct 

(a) Cree v. Hatcher (3d 1992) (W 424) (∆ gynecologist negligently failed to diagnose and monitor ∏ condition; Evidence misdemeanor conviction for willful failure to file a fed income tax reform was used to impeach ∏ expert witness. Issue: is failure to file a crime of falsehood ) Held: Failure to file not a crime of falsehood- expert witness was impeached with inadmissible evidence. Rvsd

(a) Evidence of crimes involving dishonesty or false statement is automatically admissible under R 609(a)(2) and the DC doesn’t have discretion to exclude

(b) B/c the district court lacks discretion to engage in balancing under R609, the rule must be interpreted narrowly to apply only to those crimes that bear on a witness’s propensity to testify truthfully- failure to file tax return is not such a crime in Third Cir. b/c as statutorily defined 

(c) The proper test for admissibility under R609(a)(2) does not measure the severity or reprehensibility of the crime, but focuses on W’s propensity for falsehood, deceit or deception [policy concern in limiting admiss. crimes]
5. Impeachment through a showing of Self-Contradiction (Character for Veracity) (W 402)
(a) Focus upon contradiction regarding matters relevant to a material issue and, in some instances, matters bearing on witness’s ability or opportunity to observe (in regards to other categories, must be on case-by-case basis)

(i) A witness may also be impeached by being contradicted by another witness

(b) You can only start process by saying that witness’s character is bad- cant say veracity is good unless the others side has said otherwise (i.e. through opinion or reputation testimony)

(c) If ∆ takes stand and has a bad reputation for truthfulness, it can be attacked 

(d) FRE 613: Prior Statements of Witnesses
(i) When questioning a witness about a prior statement, the atty does not have to show or disclose the contents of that prior statement to the witness (on request must disclose contents to opposing counsel)

(ii) Extrinsic evidence of a prior inconsistent statement is only admissible if the witness is given a chance to explain/deny the evidence and the opposite party is given a chance to interrogate the witness on evidence or the interests of justice otherwise require- by matter of logic, prior statements are always shown by EE (does not apply to 801(d)(2) admissions) 

(e) FRE 801(d): Statements Which are NOT Hearsay
(i) Prior Statement of a witness is not hearsay if 

(a) 1) the Declarant testifies and is subject to cross-examination on the statement, and 

1. the statement is either inconsistent with the testimony and was given under oath or consistent with the testimony and is offered to dispute a charge (express or implied) that the Declarant lied, was subject to improper influence or had improper motive, or a statement that identifies a person who was seen (or heard)
(f) State v. Ternan (Washington 1949) (appellants testified on own behalf- rebuttle witnesses testified that they had a bad reputation for truth and veracity- court gave jury a limiting instruction which ∆ claim was prejudicial) Held: conviction confirmed

(i) When a ∆ in a criminal case takes the stand, he subjects himself to cross-examination the same as any other witness and the state has the right to impeach him as a witness- can prove by witnesses that his general reputation for truth and veracity in the community where he resides is bad

(g) Denver City Tramway Co. v. Lomovt, (Colorado 1912) (personal injury action- little girl partially run-over by street car. Witness allegedly exclaimed that the motorman ought to be lynched.  At the trial, he denied saying that and two rebuttal witnesses were called to impeach his credibility.  ∆ argued that no proper foundation was laid and that even if one had been laid, the statement is immaterial, contained no statement of fact, and witnesses cannot be impeached on an immaterial question.  Judgment for plaintiff affirmed)

(i) As a general rule, the proper foundation must be laid by asking the witness if he made such a statement in order to give him full opportunity to understand all of the circumstances so as not to be taken off guard and to direct his attention to the time/place where the statements were made- but this rule needs practical application and as long as the witness clearly understands the matter and the time, place, person and substance of the statement are designated with reasonable certainty, that is sufficient. 

(ii)  The test of whether a fact inquired of in cross-ex is collateral is this: would the cross-examining party be entitled to prove it as part of his case, tending to establish his plea

(a) Here, the witness purported to have said that the motorman was negligent ought to be lynched which in substance is a statement that the motorman had committed a wrong and caused injury.  Thus, the statement was inconsistent with his testimony at the trial, and under the circumstances of case was properly admitted as an inconsistent statement

(h) Attorney-General v. Hitchcock, 1 Exch. 90 (1847):  The test whether the matter is collateral or not and thus may be contradicted is this: If the answer of a witness is a matter which has such a connection with the issue that you would be allowed, on your part, to prove it in evidence, then it is a matter on which you may contradict him.

(i) State v. Oswalt (Wash 1963): A witness cannot be impeached upon matters collateral to the principal issues being tried.  Purpose is twofold: avoidance of undue confusion of issues and prevention of unfair advantage over a witness unprepared to answer concerning unrelated matters. Test: Could the fact, as to which error is predicated have been shown in evidence for any purpose independently of the contradiction?  While a cross-examiner may inquire into collateral matters testing the credibility of witness, he does so at risk of being concluded by the answers given. 

(j) Rosario v. Kuhlman (2d Cir 1988): Federal constitutional perspective on right to contradict.  Ds right to a fair trial was violated by the exclusion of contradictory testimony (main witness claimed he was at L’s apt. when he witnessed crime- C testified that witness did not meet L until after the date of crime)  

(k) Sometimes contended that when the direct examiner raises a collateral matter, the cross-examiner should be allowed to pursue it further than if he had originally raised it. 

(l) Further examples of cases involving “collateral matters” on W403-404
(i) Terczak (Ill.Ct.App. 1968) Contradiction by prosecution against witness who said that she had Mondays off, but store record indicated otherwise

(ii) Pargo (CallApp 1966) no error in examining ∆ by admitting police officer’s testimony that he arrested ∆ south of National city

(iii) Larson ( Ill App 1980) not error to prohibit introduction of extrinsic evidence that witness’s son was not enrolled in summer school- collateral matter

(iv) Bonilla (1st Cir. 1992) error to allow extrinsic evidence to contradict witness’s denial that he had been ticketed
(m) California Evidence Code § 780: When determining credibility of witness, court or jury may consider any matter that has any tendency in reason to prove/disprove the credibility of his testimony. There is no specific limitation on the use of impeaching evidence on the ground that it is “collateral.” Goal- to eliminate the inflexible rule of exclusion and give discretion to trial judge. 

C. Form of Inquiry/Demonstration Permitted

1. Inquiry can be in form of questions to primary witness or introduction of extrinsic evidence

(a) In determining if questions to primary witnesses/introduction of extrinsic ev can be permitted, must determine if the matter inquired into is “collateral”

(i) question the persuasiveness of proposed impeachment, the danger of being drawn into unrelated inquiries, will inquiry into impeaching matters lead to improper use by trier of fact?

(b) Note: many judges are reluctant to allow extensive cross-ex into the nature/scope of witness preparation b/c it would lead to an erroneous perception that the atty acted improperly

2. FRE 405 Methods of Proving Character
(a) In cases where character evidence is admissible, proof may be made by testimony as to reputation or testimony in the form of an opinion

(i) specific instances of conduct can be explored as proof on cross-examination.  specific instances of conduct may also be used as proof where a person’s character/character trait is an essential element of a charge, claim or defense
V. EVIDENCE V: Hearsay
Chev: Hearsay is a special category of incompetent testimony.

Note: For this whole section of notes, when I say something is “admissible,” I really mean that it’s not barred by the hearsay rule.  It might be inadmissible for some other reason (e.g. relevance), of course.
Definition and Rationale
FRE 801- Definitions
(a) Statement. (1) An oral or written assertion or (2) nonverbal conduct of a person, if it is 
      intended by the person as an assertion
(b) Declarant. A person who makes a statement
(c) Hearsay. A statement, other than one made by the declarant while testifying at the trial or 

     hearing, offered in evidence to prove the truth of the matter asserted.
(d) Statements which are NOT hearsay.

         (1) Prior statements by witness.  The declarant testifies at the trial or hearing and is  

               subject to cross-examination concerning the statement, and the statement is (A)  

               inconsistent with the declarant’s testimony, and was given under oath subject to the                     

               penalty of perjury at a trial, hearing, or other proceeding, or in a deposition or (B)    

               consistent with the declarant’s testimony and is offered to rebut an express or implied      

               charge against the declarant of recent fabrication or improper influence or motive, or (C) 

               one of identification of a person made after perceiving the person; or
          (2) Admission by party-opponent. The statement is offered against a party and is (A) the 

              party’s own statement in either and individual or representative capacity or (B) a 
statement of which the party has manifested an adoption or belief in its truth, or (C) a 
statement by a person authorized by the party to make a statement concerning the 
subject, or (D) a statement by the party’s agent or servant concerning a matter within the 
scope of the agency or employment, made during the existence of the relationship, or (E) 
a statement by a coconspirator of a party during the course and in furtherance of the 
conspiracy.  The contents of the statement shall be considered but are not alone 
sufficient to establish the declarant’s authority under subdivision (C), the agency or 
employment relationship and scope thereof under subdivision (D), or the existence of the 
conspiracy and the participation therein of the declarant and the conspiracy and te 
participation therein of the declarant and the party against whom the statement is offered 
under subdivision (E).
Rationale for hearsay rules:  In evaluating the testimony of a witness, the factfinder considers the witness’s perception, memory, narration, and sincerity.  In an ideal world, all witnesses would testify under oath, subject to cross examination, in the personal presence of the factfinder.  See Article VIII Advisory Committee’s Note. (many of exemptions, exceptions admitted b/c there is low risk that the 4 considerations will be unmet) 
Hearsay is “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” FRE 801(c).

· Advisory committee’s note states that a “statement” must be an assertion, or and that “nothing is an assertion unless it is intended to be one.”
· If significance of statement lies solely in fact that it was made, no issue riaised as to the truth of anything asserted, statement is not hearsay

· Prior inconsistent statements, traditionally allowed for impeaching, but not for truth as they are under the FRE (reationale- is that the dangers hearsay protects against are largely non existent
The main problems with hearsay are “insincerity, distorted perception, imperfect memory, and ambiguity of utterance.”  Headley v. Tilghman (2d Cir. 1995); see Tribe, Triangulating Hearsay.

Summary of categories of evidence that are not hearsay:

· words offered for their effect on the hearer, not for the truth of the words.

· words that create a legal relationship of some sort.

· words that show state of mind of the declarant/speaker (insanity defense case)

· words offered not for their truth, but for a set of circumstances that the words reflect (this is a “raggedy” category, and Chev wishes it was not accepted)

Statements which are not hearsay, as a matter of law, under FRE 801(d) (I’ve paraphrased the FRE’s wording here; the actual language appears later):

(1) Prior statements by witness:

a) A prior statement, given under oath, that is inconsistent with the declarant’s testimony at trial.

b) A prior consistent statement, if used to rebut claims that the witness is lying or improperly influenced.

c) Identification of a person made after perceiving the person.

(2) Admissions by opposing party.

a) made directly by party or representative

b) statement “of which the party has manifested an adoption or belief of its truth”

c) statement by person authorized by party to make statement concerning the subject

d) statement made by agent/employee , made (i) in the scope of the employment and (ii) during the existence of the agent/employee relationship.

e) statement by a coconspirator made (i) during the course and (ii) in furtherance of the conspiracy.

The common law approach to hearsay, adopted by the FRE, is a general rule excluding hearsay which is “subject to numerous exceptions under circumstances supposed to furnish guarantees of trustworthiness.”  Article VIII Advisory Committee’s Note.

W473-76 (Intro and Leake); W478-79, notes 1-3
The trend among courts is to allow more and more hearsay evidence.  Some commentators advocate eliminating the hearsay rule entirely.  Empirical studies suggest our concern with hearsay is unnecessary, as juries disregard hearsay evidence anyway.

Possible benefits of the hearsay rule: 

a) more reliable determinations of fact by the factfinder

b) protecting competitive advantage of lawyers with expertise in the hearsay doctrine

c) restraining judicial discretion

d) forcing the party with the burden of proof to come forward with better evidence.

Leake v. Hagert (N. Dak. 1970)

· Evidence: witness testified that Π’s son had told him that the tractor’s rear light had been out for a while.  Π’s son could not testify because he was in the Army overseas.

· Holding: this evidence is inadmissible hearsay. Π’s son did not testify, nor was he cross-examined.

· Problem 12: Leake hypos

· If the witness had claimed that Leake himself (the Π) had made the statement about the rear light, then the witness’s testimony would be admissible as an admission by the opposing party (FRE 801(2)(a)).

· Rationale: The party is in court, and can defend/explain itself.  Note that this rationale does not appy in a criminal trial where Δ has constitutional right not to testify.

· If Π had been present when Π’s son made this statement, then this would be admissible as an admission by adoption (FRE 801(2)(b)

· Chev: you’re not actually admitting Leake’s son’s statement for its truth; you’re admitting the fact that son said it and that Leake agreed.

· Whether or not Π’s son was on the tractor at the time of the accident does not affect the analysis with respect to hearsay.  The son’s presence on the tractor would not render his later statement admissible.

Tribe’s “Triangulating Hearsay,” W478

Hearsay’s problem is establishing a reliable chain between the past utterance and the real-world event that the utterance was supposed to reflect.  There are two potentially faulty/misleading lengths in this chain:

a) The connection between the declarant’s words, and what the declarant actually believed.  This connection can be muddled (or falsified) by ambiguity in the declarant’s words, or by the declarant’s own insincerity.

b) The connection between the declarant’s actual belief, and the factual conclusion gleaned from the declarant’s statement.  This connection can be disturbed by the witness’s erroneous memory of the statement, or of the witness’s faulty perception of the statement at the time it was made.

However, when the factfinder’s conclusions about declarant’s statement proceed directly from the declarant’s utterance/action itself, then “the infirmities of hearsay do not arise.”

W 480-83 (Reeves & notes 1-3):

Central of Georgia Ry. v. Reeves (Alabama, 1972)

· Chev: This case is incorrectly decided.

· Evidence: “appellee’s testimony as to what an examining physician told him concerning the nature and extent of his injuries”

· Issue: did the admission of this evidence violate the hearsay rule?

· apellee’s argument: “The testimony should be admissible in this instance to show that apellee suffered mental anguish and to explain his mental conditions which he says resulted from the statements having been made to him.”

· Appellee argues that it made no difference whether doctor’s diagnosis was correct or not; it simply mattered that doc said what appellee claims he said.

· Holding (wrongly decided): This evidence is not admissible.  Reasoning: allowing appellee to testify about what his doctor told him out of court would “open wide the door to hearsay evidence.”

· Chev: Π’s hearsay testimony is not a persuasive way of avoiding the burden of providing real, compelling medical evidence to prove damages.

194th St. Hotel Corp. v. Hopf (Fla. App. 1980)

· Plaintiff’s testimony regarding her doctor’s communications to her were permitted with limiting instructions informing the jury to consider the evidence only for the purpose of demonstrating “the state of mind of this witness as she received this information from [the doctor].” 

· Holding: this evidence was admissible.  Reasoning: “Since the statement was specifically not admitted to prove the truth of its contents, it should not be technically regarded as ‘hearsay’ at all.”

Wolfson v. Mutual Life Ins. (M.D. Pa. 1978):  “Court admitted testimony of decedent’s business partner that he overheard insurance agent assuring decedent that his diabetes would not have to be reported because no insulin treatment was involved.”

Kingdon v. Sybrant (N.D. 1968)

Evidence that there were rumors of decedent’s affair is admissible.  Evidence of the rumors are being used only to show that such rumors existed (thereby making it more likely that others might suspect the affair), not for the truth of such rumors.

· The rumor was only offered for its effect on the testate, not for its truth, and therefore was admissible.  The only question here was whether the father’s change to the will was rational or irrational.

W484-86 (Hickey and note 1)

Hickey v. Settlemier (Oregon, 1993)

· Evidence:  Videotape of TV program with defendant’s allegedly defamatory statements, and a reporter’s comment about Δ’s beliefs: “[Δ] says there’s no doubt in her mind that  [Π is] mistreating animals and dealing in stolen pets.”

· (the factual question here was whether the Δ had actually made the statement)

· Holding:  The reporter’s comments about what the Δ said is inadmissible hearsay.  Reasoning: the reporter’s statement is being offered to prove its truth (that is, to prove that defendant said what reporter claims the Δ said).  A television videotape, like a newspaper article, is mere hearsay- not within any hearsay exception.

· Chev: why is this not an admission?

Safeway Stores v. Combs (5th Cir. 1960)

· Evidence:  Safeway manager’s wife tried to testify that she heard her husband warn the plaintiff about the broken ketchup bottle on the floor.  Trial judge failed to let the wife testify “as to the fact of the warning”—that is, the wife couldn’t say what she heard her husband say. 

· Holding:  Wife’s testimony is permissible; lower court’s failure to admit this evidence was in error.  

· Reasoning: “The hearsay rule is inapplicable to an utterance proved as an operative fact.”  The substance of the warning doesn’t matter here. It only matters that the shopkeeper said something to the Π.  Chev: The warning is legally operative, since the words do a “legal job.” (deprived of chance to show due care)
W 494, notes 3-6

Betts v. Betts (Wash. Ct. App. 1970):

· Evidence: Testimony that the child, the subject of this custody dispute, said, “[the child’s new husband] killed my brother and he’ll kill my mommie too.”

· Chev: this testimony should be admissible because the child’s belief about this fact—not the truth of the child’s assertion—would make it not in the child’s best interest to be in that household.

· That is, the child’s words evince the child’s state of mind, and are not being introduced for the truth of their content.

· Although the child’s words do have an “assertive” value, we do not have questions about the child’s perceptive abilities with respect to this situation.

Sollars v. State (Nev. 1957):  Presenting an insanity defense, Δ introduced letters intercepted by the hospital that Δ had addressed to the president, the pope, etc.

· Admissible because the letters are being used to evince the Δ’s state of mind (that is, nuts), not for the truth of the letters’ statements.

W505-507 (Headley and notes 1-2)

Headley v. Tilghman (2d Cir. 1995)

· Evidence:  Arresting officer testified that he called the number on Δ’s beeper, and heard a Jamaican voice say “Are you up?  Can I come by?  Are you ready?”

· Holding: The caller’s statements were admissible as non-hearsay, as evidence of the caller’s belief (assumption) that he was speaking to a drug dealer.  The declarant was not asserting that the Δ was in fact a drug dealer, the court says.
· Questions admitted as circumstantial evidence that Headly used his beeper to receive requested for drugs
· Reasoning: “An assumption has a fair claim to be treated as non-hearsay since the attendant risks [of hearsay—insincerity, distorted perception, imperfect memory, and ambiguity of utterance] are not as intensively implicated as when the idea is directly enunciated in a statement.”

Four different approaches for determining the admissibility of “implied assertions”

· Look at the “nature of the declaration seeking admission.”  Is the out-of-court statement a question, an assertion, an unintentional message?

· Does reliance on the statement pose a particular danger?  Is the statement likely to be the product of insincerity, distorted perception, imperfect memory, or ambiguity?

· Is the hearsay more of an “action” than an “assertion”?  Actions are less susceptible to the dangers of hearsay.

· A statement is hearsay (inadmissible) whenever “the communicative behavior is offered to show any proposition that the commuincator could have expected the audience to understand from the communication.”

Handout Prob. 13:

· Part 1: May the murder victim’s will be attacked upon the grounds that it is hearsay as to any expression of victim’s will?

· No.  If it’s a will within the meaning of the state’s laws, then it is prima facie a legally operative declaration and it is not hearsay. (Cf. Safeway)

· Part 2: Is the will admissible in the criminal proceeding to show that the accused wife acted upon an irresistible impulse or extreme provocation?

· Yes.  In order to support these defenses, the will is not being offered for the truth of the matter asserted.  It is not being used to demonstrate the victim’s actual intent, but instead to show the Δ’s motive.

· The contents of the documents make a difference here, but the truth of the contents are irrelevant; the will’s contents affect Δ’s state of mind regardless of their truth.

· Part 3: Is the will admissible to show that the victim was incompetent or crazy?

· Yes, it is admissible for that purpose.  (But it’s not the most persuasive or best evidence of insanity; simply shows that victim left something to his wife that was not his to give.)

· Chev: Note that you can use the a document as a legally operative will, and then later as the same document to question whether the document was even made by a mentally competent person in the first place.

Prior Statements by Witnesses

FRE 801 d (1) (compare use for impeachment)

Inconsistent statements
FRE 801 d (1) (A):  “A statement is not hearsay if . . . the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is . . . inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at trial, hearing, or other proceeding, or in a deposition.”
· Rationale: (1) Witness is available for cross-examination, see Rowe, and (2) the prior statement was “made nearer in time to the matter to which it relates and is less likely to be influenced by the controversy that gave rise to the litigation.”

W522-30 (Rowe and notes 1-3)

Rowe v. Farmers Insurance Company, Inc. (Missouri 1985)

a) Rule: A prior inconsistent statement can be admitted for its truth.  This is the approach reflected in FRE 801(d)(1)—but the Missouri rule established here does not require the inconsistent prior statement to be made under oath (see Billings dissent). 

· Reasoning: “When the declarant is available for cross-examination, enough of the dangers of hearsay are absent.”

b) Evidence:  Police officer’s testimony that Rowe’s cousin said he heard Rowe tell another person that Rowe was going to burn his car in order to get a pickup truck.

c) Billings dissent: the evidence should not be admitted because there is too much risk of the officer’s memory being inaccurate.

· Chev: But this is not a problem that are peculiar to hearsay; they are about the reliability of the (officer) witness’s own reliability and memory, the officer has to be called to report what he heard.

· Billings, at the very least, wants to limit the use of prior inconsistent statements to those made under oath, where the speaker knew the import and circumstances of what was being said.

· Billings other main objection to allowing prior inconsistent statements is that “if a witness refuses to adopt his prior statement as true, there can be no adversary cross-examination upon it.”

d) Chev: Rowe is the approach in most jurisdictions, for both criminal and civil matters.

Denver City Tramway v. Lomovt (Colorado 191) see Evidence IV, W453

At the time of this case, you could only admit prior statements to destroy credibility, not for the truth of the prior statement.  Now, however, prior inconsistent statements by witnesses are admissible for the truth of the matter asserted under FRE 801(d)(1)(A).

Four approaches with respect to prior inconsistent statements:

1. Prior inconsistent statements are admissible only for impeachment purposes, not for their truth.  Only three jurisdictions still use this rule.  (Denver Tramway)

2. FRE approach: Only prior inconsistent statements made under oath may be admitted for their truth.

3. Other limited approaches, similar to FRE, but with different criteria for which prior inconsistent statements qualify.  (E.g., Texas doesn’t allow grand jury testimony.)

4. More expansive rule (CA, Missouri in Rowe, others):  all prior inconsistent statements are admissible for their truth.

Problems of Discrediting One’s Own Witness

W390-400 (Ince and notes through note 7)

· Evidence: A signed, unsworn statement from Neumann recounting that Ince admitted to firing the shots.  Neumann’s own testimony at trial does not hurt or help the Government’s case.

· Reasoning: “At a criminal trial, there are limits on the Government’s power to impeach its own witnesses by presenting prior inconsistent statements . . . .  Courts must not permit the government, in the name of impeachment, to present testimony to the jury by indirection which would otherwise be inadmissible.”

· Test: In determining the admissibility of the prior statement, its probative value must be assessed solely in terms of its impeaching effect upon the witness’s testimony or overall credibility. FRE 403
· Here, “the probative value of [the testimony about Neumann’s prior statement] for impeachment purposes was nil.”  Neumann had already admitted that she couldn’t remember writing the unsworn statement.

· Ince Hypo (Handout Prob. 14): Neumann took the stand and said, “I don’t know why I’m here, I wasn’t with Ince at all at the time of the crime.  And that other person told me that he, not Ince, fired the gun.”

· In this instance, the prior statement would be admissible for impeachment since it has significant probative value for impeachment purposes. 

· Chev: In criminal trials, the testimony has to be damaging to one side or the other, and only then the witness can be impeached.  And even then, the impeaching prior inconsistent statement cannot be offered for its truth, unless it was given under oath (in which case it is admissible for its truth under FRE 801(d)(1)(A))

How do we know whether there is “something to impeach”? (W396 note 5)

· People v. Le Beau (Cal. 1952):  A witness is called to impeach the Δ, but the witness instead corroborates the Δ’s claim (surprising the State).  The court held that the witness’s “testimony damaged the state’s case because the jury might, in view of Δ’s denial and [witness’s] corroboration theref, believe that the state was trying to create prejudice against the Δ.”

· People v. Coleman (Cal. 1969):  Δ had testified that he sold the gun used to kill the victim to S a week before the crime.  

· Evidence: testimony claiming that H said he had been asked by Δ to get S’s signature for Δ in order to make a fake sales slip for the murder weapon.

· H’s testimony was only that (1) he had not seen Δ before trial, and (2) that Δ had not asked him to get S’s signature.

· Holding:  H’s testimony “detracted not at all from the prosecution’s case before the jury.  At most the prosecution was denied advantageous testimony that it may have hoped to elicit.”

· “Proof that H was a liar was a benefit to the prosecution only if the jury were to believe the truth of H’s [alleged] prior statement,” and the prosecution is not entitled to that benefit.
· Since H’s testimony “detracted not at all from prosecution’s case,” the probative value of the impeaching hearsay was substantially outweighed by its potential prejudicial effect.

· US v. Long Soldier (8th Cir. 1977):  “Where a [prosecution] witness affirmatively denies that the Δ made an admission of guilt, there is at least an exculpatory inference that something did not take place as alleged.”  In such a situation, the trial court may admit evidence that the “prosecution witness stated that Δ had made incriminating statements to [the witness].”

The general rule nowadays is that if “subterfuge or impeachment was the primary purpose [of calling the witness, then] impeachment is not allowed, notwithstanding the seemingly absolute character of FRE 607.” W 398 note 6.  

Constitutional limitation on this rule (W399 note 7): A criminal Δ likely has the right to cross-examine and impeach any witness he has called under the Due Process Clause of the 14th Amendment, under Chambers v. Mississippi (U.S. 1973) (holding that the trial court’s restriction on cross-examination, together with the exclusion of the witness’s out-of-court statements, deprived Δ of a fair trial in violation of the DPC).

Compare NYCPLR 4514; NY Crim. Proc. Law 60.35 (in handout) with Cal. Evid. Code 1235 (supplement)

NYCPLR 4514, for NY civil proceedings: “In addition to impeachment in the manner permitted by common law, any party may introduce proof that any witness has made a prior statement inconsistent with his testimony if the statement was made in a writing subscribed by him or was made under oath.”

· That is, expands upon FRE rule by including any prior written, signed statements.

NY Crim. Proc. Law 60.35 for NY criminal proceedings

“1.  [When a party calls a witness whose testimony tends to disprove the position of that party regarding a material issue of the case], such party may introduce evidence that such witness has previously made either a written statement signed by him or an oral statement under oath contradictory to such testimony.

2.  [Evidence introduced pursuant to (1), above] may be received only for the purpose of impeach[ment], and does not constitute evidence in chief . . . .  [T]he court must so instruct the jury.

3.  [If the witness’s testimony at trial] does not tend to disprove the position of the party who called him and elicited such testimony, evidence that the witness made [a contradictory] prior statement is not admissible, and such party may not use such prior statement for the purpose of refreshing the recollection of the witness in a manner that discloses its contents to the trier of the facts.”

Cal. Evid. Code 1235 (paraphrased): A witness’s prior statement is admissible if it is inconsistent with the witness’s testimony at the hearing, as long as the witness has an opportunity to explain or defend his past inconsistent statement.


The code’s comments state that prior inconsistent statements can only be used to impeach one’s own witness if the witness has damaged the party’s case: “Evidence tending only to discredit the witness is irrelevant and immaterial when the witness has not given damaging testimony.”  However, the calling party may impeach their own witness without being “surprised” by the adverse testimony..


The comments also note that the prior inconsistent statements are admissible for the truth of the matter asserted, not just for impeachment purposes.  

Handout Problem 14

· At common law, lawyer “could not impeach his own witness.”  What this meant was:  A lawyer could not call a witness for the purpose of proving something that the witness was not willing to say.

· As an “escape” mechanism for a lawyers who called a witness who ended up being unfavorable:  The lawyer could impeach the witness using prior inconsistent statements, but only for the purpose of neutralizing the injury caused by the witness’s adverse testimony.  (And the prior statement could not be used for the truth of its contents.)  Such impeachment required “surprise and damage.”

· NY 60.35 is a specialized version of the “surprise and damage” rule, which allows the prior statement to be used for impeachment purposes, but only if the witness’s party “tends to disprove the position of the party who calls him.” The NY rule does not require surprise, and the prior statement cannot be used to prove the proponent’s case.  

· Rowe approach, used in most jurisdictions: lawyer is permitted to impeach a witness for the purpose of establishing that a prior inconsistent statement is in fact true.  

· FRE 801(d)(1)(A) adopts a compromise position, in which a prior inconsistent statement is hearsay unless it was given under oath at a proceeding or deposition.

· See Ince, above, for Problem 14 hypos.

Consistent statements, FRE 801 d (1) (B):  “A statement is not hearsay if . . . the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is . . . consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.”
Identification of persons, FRE 801 d (1) (C):  “A statement is not hearsay if . . . the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is . . . one of identification of a person made after perceiving the person.”
Thus, prior consistent statements are not admissible, except in two narrow situations:  (1) in order to rebut the attempted impeachment of testimony with which the prior statement is consistent, and (2) the identification of a person.

Admissions of a Party to the Case
FRE 801 d (2), Admission by party-opponent: “A statement is not hearsay if  . . . the statement is offered against a party and is 

(A) the party’s own statement in either an individual or a representative capacity, or 

(B) a statement of which the party has manifested an adoption or belief in its truth, or

· See Bill, Carlson, Megarry Brothers, Paulino, Carrillo, below.

(C) a statement by a person authorized by the party to make a statement concerning the subject, or

(D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or

· See Mahlandt, below.

· Note that NY and CA do not have this rule; admissions by agents must be made within the scope of employment (i.e. authorized by the party itself).

(E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. 

· See Bourjaily, Urbanik, Roberts, Simmons, below.

The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).”

Advisory Committee notes on the five categories listed above:

(A) The representative need not be acting in his representative capacity when he makes the admission, as long as the statement/admission is relevant to representative affairs.

(B) Acquiescence to the statement of another can be done by “any appropriate manner,” including silence, even in criminal cases.

(C) This includes internal statements made by authorized speakers, such as a party’s books or records, or statements made between the authorized speaker and the party himself. (Cal. Evid. Code allows only statements made “for” the party, which perhaps includes only those statements made to third parties.)

(D) The statement must concern a matter within the scope of agency or employment; it need not actually be made within the scope of agency or employment.  

(E) This does not include statements made after the objectives of the conspiracy have either failed or been achieved.

Admissions are admissible as a result of the adversary system of litigation, not because they are trustworthy.  Article VIII Advisory Committee’s Note.

A party admission is anything, under oath or not, that has been uttered by the opposition and is entered by the adversary.   In Problem 15, the admission is admissible because (1) it’s relevant and (2) it was said by the adversary.  That’s all that you need.

cf. Cal. Evid. Code 1220-23, Confessions and Admissions:

A past statement made by a party is admissible against the party 

§ 1220: “regardless of whether the statement was made in his individual or representative capacity.”

§ 1221:  “if the statement is one of which the party, with knowledge of the content thereof, has by words or other conduct manifested his adoption or belief in its truth.”

§ 1222: “if (a) the statement was made by a person authorized by the party to make a statement or statements for him concerning the subject matter of the statement; and (b) [the evidence is offered either after, or subject to (at the court’s discretion), the admission of evidence “sufficient to sustain a finding” that the party authorized the speaker to make such a statement.]”

[According to the rule’s Comment, the speaker’s authorization may be either express or implied.]

§ 1223: if the statement was made (a) “by the declarant while participating in a conspiracy to commit a crime or civil wrong and in furtherance of the objective of that conspiracy”; (b) “made prior or during the time that the party was participating in that conspiracy”; and (c) [the evidence is offered either after, or subject to (at the court’s discretion), the admission of evidence “sufficient to sustain a finding” of the facts required by (a) and (b)].

Personal knowledge and admissions (W566 note 2):

Scherffius v. Orr (Mo. App. 1969):  Π crashed because a cow was on the highway.

· Evidence: A prior statement by Δ that Δ had owned the black cows and calves, and that he knew where the calf had gotten away.

· Holding:  This is admissible as a admission, even though “there is nothing in the record which suggests Δ was possessed of any personal knowledge the calf in question was his.”

· Reasoning/rule: “An extrajudicial admission of a litigant against his interest, although it be in the nature of a conclusion, is admissible whether the admission was based on personal knowledge or hearsay.”

· Other similar cases:

· Berkowitz v. Simone (R.I. 1963):  Π goes outside (without Δ) to play with Δ’s children and dog.  Δ hears cries and goes outside to find Π bleeding; Δ then tells Π’s mom that Δ’s dog bit Π.  Π’s mom testifies about Δ’s admission at trial; the judge overrules Δ’s objection that the admission is “predicated upon hearsay and therefore inadmissible.”

· Matthews v. Carpenter (Miss. 1957): court admits testimony about Δ’s prior statement as to the cause of a fire in Δ’s shop, even though Δ was out of town at the time of the fire.

· Don’t get confused here:  There does not have to be a showing that an admission—a statement by the opposing party—is (or was believed to be) against the party’s interest.  Advisory Committee’s Notes to FRE 804(b) (“If the statement is that of a party, offered by his opponent, it comes in as an admission, Rule 803(d)(2), and there is no occasion to inquire whether it is against interest, this not being a condition precedent to admissibility of admissions by opponents.”)

W 563-67 (Bill and notes through note 2): adoption under FRE 801(d)(2)(B)

Bill v. Farm Bureau Life Insurance Co. (Iowa 1963): The only significant factual question in this case is whether the Π’s son committed suicide or not.

· Evidence: Testimony by a Doctor that the Doctor asked Π “is there any doubt in your mind that your son committed suicide” and in response the Π just shook his head.

· Holding: This evidence is admissible; the trial court erred in refusing to admit it.

· Reasoning.  Although the shaking of the head “might in some circumstances mean merely bewilderment or confusion, and an ‘I don’t know’ answer,” such an interpretation is to be made by the jury.

· Chev: Ultimately, this testimony is allowed as an admission because the Π does have the opportunity to take the stand to defend/explain what he did.

· Note that in a criminal trial, this rationale would not work, because the Δ could not be compelled to take the stand in a criminal case.

· Chev: This admission is only admissible if it is against the party’s interest .  Also, the admission is of only scant relevance, since the father doesn’t actually know if the son committed suicide.

Adoption by silence (W569-71, notes 1 & 2)

· State v. Carlson (Or. 1991): Δ’s nonverbal reaction, in which he “hung his head and shook his head back and forth” after his wife accused him of shooting up, was “so ambiguous that it cannot reasonably be deemed sufficient to establish that any particular interpretation . . . is more probably correct.”  That is, the factual record did not disclose “whether [the gesture] was positive or negative in character.”  Therefore, this ambiguous nonverbal conduct was not admissible as an admission. 

· Certain foundational facts can make silence stronger evidence of adoption.  In Megarry Brothers v. United States (8th Cir. 1968), the court admitted Δ’s failure to respond to two invoices as evidence that Δ did not dispute the invoices, since the invoices were part of a continuing commercial relationship.

· Possession of written statement can be admitted as an admission via adoption:  “So long as the surrounding circumstances tie the possessor and the document together in some meaningful way, possessor may be found to have adopted the writing and embraced its contents.”  US v. Paulino (1st Cir. 1994).  

· US v. Carrillo (9th Cir. 1994): court admitted a slip of paper found in Δ’s shirt pocket, reasoning that the Δ “manifested adoption of the statement . . . by possessing the slip of paper and negotiating sales prices and quantities for cocaine that were consistent with the figures on the slip of paper.”

W582-86 (Mahlandt)

Mahlandt v. Wild Canid Survival & Research Center (8th Cir. 1978)

· Evidence: (1) A note from Δ’s employee stating that Δ’s wolf “bit a a child that came in our back yard;” (2) testimony that Δ’s employee told Δ’s president that the wolf bit a child that day; and (3) an abstract of minutes of a meeting in which Δ’s Directors discussed the legal aspects of Δ’s wolf biting the child.

· Personal knowledge issue:  Trial judge refused to admit this evidence, since the declarants’ statements were not based on personal knowledge of the facts (Δ’s employee did not see the wolf bite the child).  The trial court was in error; these were statements in which the declarant “had manifested his adoption or belief in its truth,” which is all that is necessary for an admission.

· Court rejects Weinstein’s view that personal knowledge is required by rules 805 (hearsay within hearsay) and 403 (prejudicial harm).

· Agency issue, FRE 801(d)(2)(D): The court finds that these statements “were made by [Δ’s employee] when he was an agent  or servant of [Δ], and they concerned a matter within the scope of his agency, or employment, i.e., his custody of [the wolf], and were made during the existence of that relationship.”

· It does not matter that this was an “in house” (internal) communication.  Both internal communications and communications to third-parties are admissible under FRE 801(d)(2)(D). 

· Reasoning: Court cites Advisory Committee Note for FRE 801(d)(2)(C) which notes that “communication to an outsider has not generally been thought to be an essential characteristic of an admission.  Thus a party’s books or records are usable against him, without regard to any intent to disclose to third persons.”

· Abstract of the Board Meeting minutes falls under FRE 801(d)(2)(C) since it is “a statement by a person authorized by the party to make a statement concerning the subject.”  However, it is repetitive of the other evidence (duplicative) and has little probative value (it’s just a summary of things Directors said at the meeting), and is therefore inadmissible under FRE 403 (prejudicial).

W590-600 (Bourjaily)

Bourjaily v. United States (U.S. 1987)

· Evidence: Testimony about drug Dealer’s telephone statements regarding the participation of a “friend” in the cocaine transaction.

· Issue: When determining if a conspiracy exists (in order to determine if Rule 801(d)(2)(E) applies), can the court consider the content of the statement whose admissibility is being challenged?

· That is, can the court consider the Dealer’s telephone statements in determining whether the drug dealer was Δ’s coconspirator? 

· Holding: The court may consider the content of a hearsay statement in order to determine its admissibility under 801(d)(2)(E).

· Reasoning: Rule 104 “allows the trial judge to consider any evidence whatsoever, bound only by the rules of privilege,” to “make the factual determinations relevant to Rule 801(d)(2)(E).”

· Proponent’s burden in establishing admissibility under 801(d)(2)(E):  “when the preliminary facts relevant to Rule 801(d)(2)(E) are disputed, the offering party must prove them by a preponderance of the evidence.”

· Blackmun dissent: 

· Under FRE 104(a) and 801(d)(2)(E), the court must not consider the specific hearsay statement itself in determining the statement’s admissibility under 801.  Other hearsay statements may be considered, though (“the only hearsay not available for consideration is the statement at issue”).

· The “independent evidence” safeguard was retained by the passage of the FRE, and should not be abandoned in light of serious “real world” considerations.

· Undecided issue: The Court avoids deciding whether a trial court could rely “solely upon hearsay statements to decide that a conspiracy had been established by a preponderance of the evidence.”  (Here, “the entire conversation between [Dealer and Δ] was corroborated by independent evidence.”)

· Congress answered this question in its 1997 amendment to the FRE, following Circuit court precedent:  Under the amendment to 801, “the contents of the declarant’s statement do not alone suffice to establish a conspiracy in which the declarant and the Δ participated.”  Advisory Committee’s Note to 801. (all Circuits have gone this way)
· Confrontation Clause analysis applies Roberts, which was overruled by Crawford in 2004 (see below)- The Confrontation Clause does not require a court to embark on an independent inquiry into the reliability of statements that satisfy the requirements of Rule 801(d)(2)(E)
· Sixth Amendment: “A criminal Δ “shall enjoy the right . . . to be confronted by the witnesses against him”

· Under Roberts, out-of-court statements against a criminal Δ are permitted by the Confrontation Clause if the prosecution demonstrates “both the unavailability of the declarant and the ‘indicia of reliability’ surrounding the out-of-court declaration.” 

· Holding: When, as here, the evidence “falls within a firmly rooted hearsay exception,” the court “need not independently inquire into he reliability of [the] statements” in order to show compliance with the Confrontation Clause.

· Therefore, admission of this statement does not violate the Confrontation Clause- don’t need to show either unavailability nor independent indicia or reliability
W600-603, notes 1-3

What does 801(d)(2)(E)’s “in furtherance of the conspiracy” requirement mean?

United States v. Urbanik (4th Cir. 1986): Majority finds inadmissible statements that identified Δ that were made while the witness and declarant were “just hanging out and shooting the breeze about weight-lifting.”  However, the dissent argues that a jury could “reasonably infer” that these statements were made in order to induce the witness to keep dealing with the declarant for drugs—which would have meant the statement was made in furtherance of Δ and declarant’s conspiracy, and therefore admissible.

United States v. Guyton (7th Cir. 1994): the furtherance of the conspiracy need not be “the exclusive, or even the primary, basis for making [the] statements.”  

United States v. Roberts (10th Cir. 1993): A statement made in order to keep “a member of the conspiracy ‘abreast of what is going on, that is abreast of the status of another person within the alleged conspiracy and their performance under the conspiracy and their role’” was sufficiently “in furtherance” of the conspiracy to render it admissible under FRE 801(d)(2)(E).

United States v. Simmons (2d Cir. 1991):  “The co-conspirator’s discussions of [a] brutal murder [that their gang had committed] . . . may well have served to promote the criminal activities of the [gang] by enforcing discipline among its members . . . .  Because these statements may well have promoted cohesiveness among the [gang] and helped induce [gang] member assistance in the affairs of the criminal enterprise, the district court did not abuse its discretion in admitting the disputed testimony [that co-conspirators had discussed the brutal murder].”
Note 2 (W 603) While statements made after a co-conpirator has been arrested are not admissible, the converse not true- statements of unarrested co-conspirator still operating in furtherance of the conspiracy may be introduced against the arrested conspirator- declarant did not know of arrest- Taylor (9th Cir. 1986)
Handout Prob. 15:  There is an alleged conspiracy among oil companies to fix prices.  The evidence of conspiracy is a statement made by an agent of Cobra Oil that he is following posted prices.

· Δ’s admission about following posted prices is admissible against Cobra because (1) it’s relevant and (2) it was said by an agent of the adversary party, concerning the a matter within the scope of his employment.  That’s all that you need for an admission.

· Chev: the agent’s testimony has to be on a matter within the scope of his employment – it can’t just be some low-level guy talking about what he thinks the bigwigs meet to talk about.

· Is this evidence admissible against the other, non-Cobra oil companies?

· Strong argument for inadmissibility:  This is not an admission by silence of the other Δ companies when Cobra agent was communicating only with other Cobra employees.

· However, in the hypo where the Cobra agent is talking to agents of other companies, there is a stronger argument for admission by silence—the factfinder might believe that if the other Δs did not follow the posted prices, then they would say something to the contrary.  

Summary of evidence admissible as non-hearsay:

1. Statements not offered to prove the truth of the matter asserted.

a. Words that only offer insight w/r/t to the mind of the declarant—taken not for their truth, but as an emanation of the state of mind of the declarant.

b. Even when somebody declares their state of mind, this is admissible (e.g., during a point of lucidity, crazy person says “Gee, I wrote all those letters but don’t remember writing them; I must be crazy!”).

2. Wills, contracts, warnings:  things that by substantive law do things in the law—they are non-hearsay because the words themselves operate to do something.

3. Prior inconsistent statements are in some circumstances defined as non-hearsay.

a. FRE has limited admissibility of PISs for their truth to situations where they were given under oath or at a deposition—situations where the declarant knew they were being given for their truth.

Exceptions to Hearsay for Unavailable Declarants

Rule 804 proceeds upon the following theory: “Hearsay which admittedly is not equal in quality to testimony of the declarant on the stand may nevertheless be admitted if the declarant is unavailable and if his statement meets a specified standard.  The rule expresses preferences: testimony given on the stand in person is preferred over hearsay, and hearsay, if of the specified quality, is preferred over complete loss of the evidence of the declarant.”  Advisory Committee’s Note.

Keep in mind that all these exceptions are focused on the reliability of the out-of-court witness’s perception, memory, narration, and sincerity.  

Chev: Principles/factors upon which these hearsay exception rules lie are:

· Declarant’s motive for making the statement

· trial protections for testing the statement, to the degree they exist

· Is the knowledge hearsay by nature? (e.g., family history facts)

· Fairness (is there a lack of any other evidence?)

FRE 804, Declarant unavailable

(a) “Unavailabity as a witness” includes situations in which the declarant:

1) is exempted by court order, on the ground of privilege, “from testifying concerning the subject matter of the declarant’s [out-of-court] statement.” (exemption)

2) “persists in refusing to testify concerning the subject matter” of his out-of-court statement despite a court order to testify. (refusal)

3) “testifies to a lack of memory of the subject matter of [his] statement.” (claim of lack of memory)

· The court may, however, choose to disbelieve the declarant’s testimony as to his lack of memory.  Report of the House Committee on the Judiciary, citing Insana. 

4) “is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity.” (inability)

5) “is absent from the hearing and the proponent of [the declarant’s statement] has been unable to procure the declarant’s attendance [or testimony under 804(b)(2,3,4)] by process or other reasonable means.” (absence)

“A declarant is not unavailable if [his absence, refusal, exemption, etc.] is due to the procurement or wrongdoing of the proponent of [the declarant’s statement,] for the purpose of preventing the witness from attending or testifying.”

(b) If the declarant is unavailable under section (a), then the following evidence is not excluded by the hearsay rule:

1) Former testimony: testimony at a prior hearing, proceeding, or deposition, if “the party against whom the testimony is now offered [or his predecessor in interest, in a civil action/proceeding], had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.”

· Advisory Committee’s Note:

· The previous testimony may be offered against the party against whom or by whom it was first offered.

· There must be a “substantial identity” of the issues addressed in the former hearing and the present hearing.

· See Gaines, below.

2) Statement under belief of impending death:  “In a prosecution for homicide or in a civil action or proceeding,” a statement made while the declarant believed his “death was imminent, concerning the cause or circumstance of what the declarant believed to be impending death.”

· See Wilson, below.

· Common law language requires a “hopeless, settled expectation of death.”

3) Statement against interest: A statement which, at the time it was made, was “so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.”  However, a statement that tends to expose the declarant to criminal liability while exculpating the accused is only admissible if “corroborating circumstances clearly indicate the trustworthiness of the statement.”

· Chev: The circumstances must suggest that declarant was aware of this interest.

· Advisory Committee’s Note:

· “Whether a statement is in fact against interest must be determined from the circumstances of each case.  Thus a statement admitting guilt and implicating another person, while made in custody, may well be motivated by a desire to curry favor with the authorities and hence fail to qualify as against interest . . . .  However, the same words spoken [to an acquaintance] would have no difficulty in qualifying.”

· Not all third-party confessions exculpate the accused; for example, confessions by codefendants may implicate the accused. 

· See Cole, Brown, Crawford v. Washington, Problem 16, below.

4) Statement of personal or family history:

a. “a statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood/ adoption/marriage, ancestry, or other similar fact of personal or family history, even though declarant has no means of acquiring personal knowledge of the matter stated; or

b. a statement concerning the foregoing matters, and death also, of another person, [as long as] the declarant was related to the other [person] by blood/adoption/marriage or was so intimately associated with the other [person]’s family as to be likely to have accurate information concerning the matter declared.”

5) Residual exception, now Rule 807: “a statement not specifically covered by Rule 803 or 804, but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule if the court determines that 

a. the statement is offered as evidence of a material fact;

b. the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts;

c. and the general purposes of these rules and the interests of justice will be best served by the admission of the statement into evidence.”

[and opposing party was given fair notice of declarant’s statement and his identity.]

6) Forfeiture by wrongdoing: the statement of a declarant against the opposing party, when the opposing party has engaged (or acquiesced)in wrongdoing that rendered the declarant unavailable as a witness. 

· Committee Note: This is a “prophylactic rule to deal with abhorrent behavior.”

Declarations against Interest; FRE 804 b (3)

W 605-06 (Cole)

Cole v. Cole (Ga. App. 1992) 

· Evidence: The declaration of the decedent that he would not be able to contribute toward the purchase of the new house.

· Holding: This is admissible 804(b)(3) as a declaration against pecuniary interest, since decedent was stating that he had no interest in (ownership of) the new house. 

· Chev:  Decedent’s declaration appears sincere at least with respect to the decedent himself—we question whether the widow is telling the truth, but less so when it comes to the words the decedent allegedly said.  
· That such declarations proffered by one who would benefit from their admission, is not a valid ground for excluding them from jury’s consideration
· What the widow says on the stand may be unreliable, but it is not hearsay.

W 616-19 (Brown)

People v. Brown (N.Y. 1970): Δ claimed self-defense in a killing, and the main factual question is whether the victim had a gun in his hand when Δ shot him.

· Evidence: Testimony that Seals claimed he committed a different crime with a gun he took from the floor of the tavern soon after Δ shot the victim.  (Seals refused to testify at trial, taking the fifth, so he is an unavailable witness.) 

· Holding: Seals’ declaration is admissible.  Reasoning: “An admission against penal interest will be received [i.e. admitted] where material [to the case] and where the person making the admission is [unavailable].”- Unavailbility includes those standing on constitutional grounds and refusing to testify
· statements against penal interest, normally involve economic loss, and hence concept of pecuniary int. includes penal interest- not to mention liberty interests lost
· Chev: Declarations about penal interest are ambiguous without knowing the relationships of the parties.  What you really want to know, in order to decide whether this is against Seals’ penal interest, is whether Seals is a buddy of Δ.

· Note: Rule 806 allows the impeachment of the credibility of a unavailable declarant, as long as the declarant’s out-of-court declaration is admissible. Therefore, Seals can be impeached here.

Crawford v. Washington (case in supplement): Constitutional restraint on the admission of hearsay.

Crawford v. Washington (U.S. 2004):  Δ claims self-defense in stabbing incident.

· Evidence: A tape recording of Δ’s wife’s statement to the police describing the stabbing (the victim allegedly tried to rape Δ’s wife)

· wife was unavailable to testify because of a state law barring a spouse from testifying without the other spouse’s consent.

· the state invoked the hearsay exception for statements “against penal interest,” since Δ’s wife admitted to facilitating the assault in her statement.

· Issue: Does admission of this evidence violate the Confrontation Clause?  What is the proper test for Confrontation Clause challenges to hearsay testimony?

· Holding/Rule: When testimonial evidence is at issue, the the Sixth Amendment requires that (1) the declarant is unavailable and (2) the Δ had a prior opportunity for cross examination of the declarant.

· What is testimonial evidence?  The opinion does not offer an exact description, but suggests that it is “a solemn declaration or affirmation made for the purpose of establishing or proving some fact.”  A statement is probably testimonial if it is made under circumstances that make the declarant reasonably believe that the statement might be used prosecutorially.

· Chev’s test: Was the statement made with the expectation that it might be used at trial against the individual against whom the comment was made? (See Handout Problem 16, below)

· Dissent: This distinction has never before been made, and is an “imprecise approximation.”  You can’t just “leave for another day” the definition of this term!

· “Statements taken by police officers in the course of interrogations,” as in this case, “are testimonial under even a narrow standard.”

· Therefore, since the Δ had no opportunity to cross examine the declarant, the Court’s admission of the testimonial statement violated the Sixth Amendment.

· Rationale for this rule, purportedly Originalist: (1) Confrontation Clause is concerned primarily with “testimonial hearsay;” (2) “Framers would not have allowed admission of testimonial statements of a witness who did not appear at trial unless he was unavailable to testify, and the Δ had had a prior opportunity for cross-examination.”

· CC is not concerned with the evidence’s reliability generally, but in whether its reliability has been “assessed in a particular manner: by testing in the crucible of cross-examination.”

· Old Roberts approach (overruled here): Confrontation clause does not bar admission of a statement against a criminal Δ as long as the statement bears an “adequate indicia of reliability.”  Under Roberts, a statement bears such indicia of reliability if it either (1) “falls within a ‘firmly rooted hearsay exception,” or (2) bears “particularized guarantees of trustworthiness.”

· Crawford majority finds that the Roberts test of “reliability” was too unpredictable and amorphous, and often admitted “core testimonial statements that the Confrontation Clause plainly meant to exclude.”

Handout Prob. 16

The term “testimonial” implies the use of statements, whether written and sworn or not, that the declarant “would reasonably expect to be used prosecutorially.”
· Limitations to this constitutional protection:

· A confession to the authorities by a person is admissible against him personally, even if he asserts privilege not to testify at trial; confession is an admission against the person and can be proved by anyone who heard it.

· However, such a statement would not be admissible against a co-Δ as a declaration against penal interest.

· Crawford hypo: Sylvia’s sister overhears Sylvia and Michael discussing their killing plans.  Admission of these comments does not violate the confrontation clause because the comments are not testimonial.

a. Crawford does not bar admission of conspiratorial comments that are made and are overheard by a third party, because such comments are not made with the expectation that they might be use prosecutorially.

Former Testimony; FRE 804 b (1)
W 723-25 (Gaines)

Gaines v. Thomas (South Carolina 1962): M and B collided.  Π was a bystander and was injured.  M died, and B was sued for wrongful death; B testifies in the wrongful death suit and wins that case. Now, Π sues M’s estate, but B dies before he can testify again.

· Evidence: B’s prior testimony from the wrongful death suit against M.

· Holding: Admissible, because B was already cross-examined by M in that trial.  The Π need not be a party to the previous action.

· Rationale: the “fair and adequate opportunity to cross-examine the witness at the former trial” by the same party is sufficient to render it admissible. 

· Chev: opportunity & motive to cross-examine were same in both cases.

· See 804(b)(1): the party against whom the testimony is now offered already had an opportunity to cross-examine that witness.

· “The properly tested, relevant testimony of a deceased witness should be available to the jury, when no unfairness to the adverse party is involved.”

· Chev: Former testimony is acceptable as an exception to the hearsay rule because there was an opportunity to cross-examine, and it respects the Confrontation Clause for the same reason.

Dying Declarations FRE 804 b (2)
W 753-57 (Wilson)

Wilson v. State (Nevada 1970)

· Evidence: Cop asked the victim, who shot you?  Victim said “Stan.”  Cop asked, “You mean Stanley Wilson?”  Victim nodded yes, and said “um hum.”

· Issue: The trial admitted the declarant’s dying declaration without proof beyond a reasonable doubt that declarant’s statement was believable..  Was this in error?

· Holding:  “All that was required to let the statements go to the jury was the making of a prima facie case that the utterances were made by the declarant when he was in extremis, and when he was fully conscious of that condition.” (once trial judge reas finds a sufficient foundation, from the ev. to admit the dying declaration, statement is presented to the jury to be considered ans weighed along w/ the credibility of the declarant- which ∆ can impeach)
· Such a prima facie case is established “if the wounds are of such a nature that the usual or probable effect upon the average person so injured would be mortal . . . and such probable effect has revealed itself upon the human consciousness of the wounded person, so that he knows, or strongly believes, that death impends.”

· Rationale for allowing dying declarations: “They are admitted, not in conformity with any rule regarding the admission of testimony, but as an exception to such rules, simply from the necessities of the case, and to prevent a manifest failure of justice.”

· Chev:  The statement here is quite obviously testimonial, so how do we get around the Confrontation Clause, and Crawford?  We make it not testimonial as a matter of law.  See Crawford’s suggested sui generis exception for dying declarations.

Other Exceptions to Hearsay 

FRE 803(1) – Present Sense Impression 

· A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter. 

· Justified by the substantial contemporaneity of the event and the lessened likelihood of conscious misrepresentation. 

FRE 803(2) – Excited Utterance 

· A statement relating to a startling event or condition made while the Declarant was under the stress of excitement caused by the event or condition 

· Spontaneity of the statement is meant to lend credibility to its accuracy, not giving declarant time to misrepresent.  Excitement may however lessen likelihood of accurately observing the event. 

Main difference btw (1) and (2) is the time lapse between the event and the statement 

Commonwealth v. Coleman (PA 1974) (W 634)

Facts 

· Victim and her boyfriend, Coleman, are having an argument. Victim calls her mother, states that he will not let her leave the apartment, that he would hang up the phone and that he would kill her. 

· No question or conflict that Coleman killed the victim.  Coleman in this case sought an instruction to the jury on self defense, claiming that the victim attacked him. 

· Statement is indicative that victim was not provoking Coleman, rather that he was attacking her. 


Holding 

· Victim’s statement to her mother is admitted under a present sense impression exception 


Reasoning 

· Statement is reliable because it is contemporaneous, less worry about defect of memory or chance for a calculated misstatement. 

· “Conclusion” of victim in present sense impression is not at all similar to an opnion rendered on evidence presented at trial- does not impede on jury’s function
Houston Oxygen Co. v. Davis (TX 1942) [cited in Coleman]

· Declarant’s statement is made as plaintiff’s car passed her and defendant on the road, believes the plaintiffs must be drunk and will crash if they maintain their rate of speed

· Court finds evidentiary value of the remark outweighs any concerns that hearsay might cause. Safe from defect of memory, contemporaneous observation. 

Justifying these Exceptions 

· Memory not really a concern, they are statements of contemporaneous observations 

· Ambiguity of the words may not necessarily be a problem, determination of the exact meaning of the words can be left to the jury to decide based on context and others

· Problems are sincerity and perception 

Problem Number 17 

Physical or Mental Condition 

FRE 803(3) – Then existing mental, emotional or physical condition 

· A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will. 

United States v. DiMaria (2nd Cir 1984) (W 654)

Background 

· DiMaria is arrested while leaving the scene of a delivery of hijacked cigarettes.  As the FBI approached, defendant stated “I thought you guys were just investigating white collar crime; what are you doing here? I only cane to here to get some cigarettes real cheap.”

· Convicted at first trial. Statement as the FBI approached was excluded as hearsay. Appeal on the exclusion of this statement, going to prove the defendant’s mental condition at the time: that he didn’t understand that he was purchasing stolen cigarettes. 


Holding 

· Statement is admissible under mental condition exception to hearsay, FRE 803(3) as a statement of memory or belief to prove the fact remembered or believed.  Verdict in the first trial is reversed because of evidence’s exclusion


Rationale 

· Fits squarely within the letter of the exception.  Blurting out his supposed state of mind at the point in time he allegedly had the mens rea required under the statute

· Though the statement was self-serving, veracity was for the jury to determine 

· Statement could go to prove DiMaria’s state of mind was to possess bootleg, not stolen, cigarettes, thereby negating mens rea required under the statute 

FRE 803(4) – Statements for purposes of medical diagnosis or treatment 

· Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment. 

· Justified by patient’s presumed interest in effective treatment for condition 

· Generally, statements relating to fault are not admissible under this exception, justifications do not reach attribution of fault 

United States v. Tome (10th Cir. 1995) (W 647)

Background 

· Defendant father is accused of sexual abuse of his daughter, daughter is unable to testify in the case.  State puts on testimony from three doctors and a caseworker to prove abuse. All statements indicate that child was abused, two that father was the abuser


Holding

· Admission of hearsay statements to caseworker are reversible error.  Statements made to the doctors are admissible under FRE 803(4). 


Rationale 

· For admissibility under the rule, statements must be reasonably pertinent to the doctor’s diagnosis or treatment of the patient.  

· Child’s statements to the doctors as to whether abuse had occurred were clearly relevant to their treatment of the child 

· Statements to one doctor as to the father abusing her when the doctor was attempting to make the child comfortable with her was related to treatment 

· Treatment is not only ameliorative but may be preventative in cases such as this 

· Caseworker is only investigator, does not diagnose the child. Statements were not reasonably pertinent to a medical diagnosis or treatment 

Problem 18

Mutual Life Insurance Co. v. Hillmon (1892) (W 659)

Background 

· Issue is identifying whether body found at Crooked Creek is Insured (Hillmon) or Insured’s friend and traveling partner (Walters).  Insurance company attempts to introduce letters written by Walters to his family announcing his intention to travel with Hillmon to Crooked Creek. 


Holding 

· Letters are admissible as statements of intention, permitting the jury to draw the inference that Walters and Hillmon intended to travel through Crooked Creek. 


Rationale 

· Not admitted to prove that Walters actually went away with Hillmon, rather in combination with other circumstantial evidence, showed that he had the intention to do so, further shoring up the evidence

· Large inference to draw, that Hillmon may have gone along simply because Walters states he had the intention to go with him. 

· Rule as to these inferences more justified by administering the legal system, a system which relies on proving fault of individuals in civil and criminal contexts must take certain statements of intention as inferring fault. 

Shepard v. United States (1933) (W 669)

Background 

· Sick woman asks nurse to bring a bottle of whiskey which she had drank from before falling ill, states the whiskey was poisoned and that her husband poisoned her. 


Holding 

· Statement is inadmissible hearsay, not falling under any exception. Conviction reversed. 


Rationale 

· Government cannot so easily reverse justifications for admissibility of the statement, court has rejected the contention this was a dying declaration, this is the exception under which the statement was initially offered 

· Statement was looking backward, not used to prove her thoughts or feelings at the moment. Put forth as proof of someone else’s actions. 

· Admitting the statement would beg the question of how she knew the whiskey was poisoned and how she knew her husband did it. 

FRE 803(6) – Records of regularly conducted activity 

· A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12, or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit. 

FRE 803(7) – Absence of entry in records kept in accordance with the provisions of (6)

· Evidence that a matter is not included in the memoranda, reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.

FRE 803(8) – Public records and reports 

· Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness. 

Kennedy v. LAPD 

Matter of Leon RR (NY 1979) 

· At parental rights hearing, state moved to admit entirety of the case file on the child and accusations of the parents’ neglect 

· To qualify under the business record exception, the proponent must show

· It was in the scope of the record keepers business duty to record the act, and  

· Each participant in the chain of producing the record is acting within the course of regular business conduct. 

· Not all the records in the case file are admissible under the business exception 

· Social worker had a statutory duty to maintain a comprehensive case record

· Entries based upon first hand observations by the caseworker are admissible 

· Inclusion of statements and rumors from third parties under no business duty to report to the caseworker were however inadmissible 

Yates v. Bair Transport, Inc. (SDNY 1965) 

· Describing the admissibility and uses of a statement to police officers 

· Such statements, if relevant and kept in the ordinary course of business, are admissible to prove the fact that the statement was made.  However, such statements are not admissible to prove the truth of the matter contained within the statement, unless they fall under another hearsay exception 

State v. Lungsford (NJ 1979) 

· Another case of the inadmissibility of a police report to prove the substantive content contained within the police report

· While these records are kept in police officers’ regular conduct of business, they are unreliable because the complaining witness or other individual is not under the same duty to faithfully report the facts to the police officer. 

Handout Problem 19

United States v. Moore (1st Cir 1991) (W 189)

Background 

· Former bank teller who engaged in a conspiracy to fraudulently obtain loans from her employer is convicted largely on testimony of her coconspirators and computer records from the bank which indicate the loan histories for each fraudulent loan 

· Petitioner challenged the bank records as inadmissible hearsay


Holding 

· The loan records are admissible under FRE 803(6), business records exception 


Rationale 

· Records in question were made in the regular course of the bank’s business, it was within the business duty of the bank’s employees to record this information 

· Any challenge to the trustworthiness of the records must overcome the presumption that regularly maintained business records are inherently trustworthy.  Specific challenges as to why the documents may be untrustworthy must be made 

Beech Aircraft Corp. v. Rainey (1988) (W 701)

Background 

· Surviving spouses of naval pilots who died in a plane crash sue the plane’s manufacturer under a products liability theory.  Manufacturer seeks to admit official report under FRE 803(8) completed by JAG following the accident in which the investigator concluded the most likely cause of the crash was pilot error, not engine failure. 


Holding 

· Despite the fact that the report contained conclusions by the investigator, it was nevertheless admissible under FRE 803(8)’s official records exception 


Rationale  

· The rule’s language as to the admissibility of reports which contain “factual findings” does not imply that portions of such reports were intended to only include facts

· Difficulty of determining the line between what would exactly qualify as a fact and what would qualify as an opinion, since nearly all statements of fact is “the product of inference and reflection as observation and memory” 

· Rule contains escape provisions to protect against untrustworthy evidence- statements not based on factual investigations not admissible; trustworthiness standard
Miller v. Field (6th Cir. 1994) (W 708)
· Factual findings including in an official report based on what would otherwise be inadmissible hearsay are not admissible under FRE 803(6).  The hearsay information, such as recitation of other individuals’ statements, are untrustworthy (hearsay w/in hearsay) and are not made trustworthy because of the presumption that the reports preparer is trustworthy.

Clark v. Clabaugh (3rd Cir. 1994) 

· Opposite holding from Miller.  Finding that potential bias of individuals interviewed in the preparation of an official report does not render the report inherently untrustworthy. Bias cannot automatically be imputed to investigators 

FRE 803(16) – Statements in ancient documents 

· Statements in a document in existence twenty years or more the authenticity of which is established

FRE 803(20) – Reputation concerning boundaries or general history 

· Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or state or nation in which located. 

Bowers v. Fibreboard Corporation (WA 1992) (W 763)

Background 

· Estate of Naval boilermaker who died of asbestosis is suing a company which produced asbestos which was likely installed in ships on which he worked.  

· To support this claim, Plaintiffs introduced the “Dictionary of American Naval Fighting Ships” under the ancient document exception.  The document was over 20 years old and verified that ships defendant’s asbestos was on were in the ports in which plaintiff worked.  Defendant objected to the admission, essentially arguing against FRE 803(16)


Holding 

· The lower court was within its discretion to admit the document under 803(16) 


Rationale

· Trustworthiness – Ancient documents purporting to be issued by a public authority are not required to be independently authenticated, presumed to be trustworthy

· Necessity – Requiring otherwise would make it nearly impossible for parties to effectively establish facts from more than 20 years ago

· Unnecessary to consider whether a court must exclude a document absent additional evidence of its reliability; such evidence was presented in this case 
· This evidence was also the type the jury could understand w/o an expert

Handout 20
Hearsay, Confrontation Clause and Due Process

Advisory Committees Note to FRE Art VIII

· Initially, law of the confrontation clause and hearsay were fairly coterminous.  Accused (or civil party) is entitled to have witnesses against him/her testify under oath, in his/her presence, subject to cross.  Necessity and considerations of public policy are largely the only exceptions from this rule

· Difference grew in caselaw discussing the right to confrontation and police lineups and use of testimony gotten outside the presence of Defendant’s counsel

Pointer v. Texas (1965)

· Confrontation clause held applicable to the states.  Prosecution use of former testimony where petitioner was not represented by counsel is a violation 

Gilbert v. California (1967)

· Accused was entitled to have counsel present at pretrial identification, given the centrality of such identification to most cases. 

United States v. Inadi (1986) 

Holding 

· Confrontation clause doesn’t require gov’t to show unavailability of a co-conspirator declarant in order to introduce out of court statement 

Rationale 

· Unavailable declarant rule is justified for former testimony because using the out of court statement is a weaker form of testimony and evidence than having the witness testify on the stand

· Court finds this rationale doesn’t apply to conspiracy statements 

· Statements made in the furtherance of a criminal conspiracy will be in a different context and of a different nature so as to be more probative of the conspiracy 

· Defendants in this context have the option of subpoenaing the co-conspirator to undermine the introduced statement 

· Weakness of rationale

· Same justification seems to apply in any other case, although heightened here. Defendant may call co-conspirator to the stand to refute evidence put on by prosecution. However co-conspirator can and most likely will claim privilege against self-incrimination when asked about statement 

· Ultimately, seems wrongly decided 
Evidence VI: Limits on circumstantial evidence; similar acts; character evidence; habit or custom; repairs

I. Limitations on circumstantial evidence
FRE Art 4- 
A. Generally

1. CircEv is not considered to be a lower form of evidence.  Unlike direct evidence, it is relevant only because it gives rise to an inference, and therein lies its value.  When it gives rise to a prejudicial inference, then we have concerns about it.

2. Concerns are found in Article IV of the FRE.  Many of these things are limited b/c their probative value is tiny.  Character, however, is relevant, but is excluded b/c it’s prejudicial power outweighs its probative power.

B. Probability and statistical evidence in decisionmaking

1. Smith v. Rapid Transit, Inc. (51-61)

(a) Facts 

(i) Smith suing for personal injuries caused by negligent operation of bus claimed to belong to D

(b) Question- whether there was evidence for the jury that the P was injured by a bus of D that was operated by one of its employees

(c) Holding- rule for D; P didn’t have enough evidence against D

(d) Analysis

(i) unclear who the owner of the bus was 

(ii) D had sole franchise for operating bus line on street but didn’t preclude other buses from using it 

(iii) a higher probability that it was D’s bus doesn’t mean its been proved by a preponderance of the evidence

(e) Smith can be understood as insisting on the presentation of non-statistical and individualized proof of identify  before compelling a party to pay damages or come forward w/ defensive evidence

2. Application of Kaufman- unknown taxicab hit π; court order company to give identity of taxicab striking π or coming upon sidewalk where π was

3. Notes/views on statistical evidence generally

(a) with the rise of public law litigation (discrimination and mass torts), statistical and epidemiological evidence have become essential to legal fact-finding

(b) FRE allows judges to exercise broad discretion in admitting useful statistical evidence (rules 401, 402, 403, 702-706, 803(18))

(c) some say exclusion of probabilistic evidence is impossible because all evidence is probabilistic, while others argue that the seeming precision of numerical evidence tends to overshadow evidence that is not expressed in quantitative form

4. Naked/bare statistics- essential in two classes of cases- 

(a) Mass tort litigation- often requires statistically based epidemiological proof

(i) Weak preponderance of evidence standard used, requiring only statistical evidence and nothing particularistic, when you don’t want Ds to get away with it (Agent Orange Litigation) (unless absence of anecdotal evidence is due to spoliation)
(ii) would be super difficult for ∏s to prove causation
(b) Discrimination cases- showing disparate impact through statistical data

5. Criminal cases- 

(a) no special rule of exclusion required in criminal cases

(b) FRE doesn’t distinguish between civil and criminal for this issue

6. State v. Rolls (Supreme Court of Maine, 1978) (61-65)

(a) Facts- intruder rapes girl in house at night, D caught walking nearby shortly thereafter w/ blood on pants; expert says blood on pants is same as victim’s and only 5% of population has it

(b) Question- was evidence sufficient to permit the jury to conclude beyond a reasonable doubt that it was D that committed the crimes

(c) Holding- appeal denied- evidence, although circumstantial, was sufficient to support the jury’s finding that it was ∆ who committed crime

(d) Analysis- Lots of evidence--matched girl’s description, wet blood, likely blood type, out near victim’s house, etc

C. Product rule (67-68 notes 5-6)

1. People v. Collins- D couple matches description of couple in an assault; college math professor testified as to product rule (probability of the joint occurrence of a number of mutually independent events equals the product of their individual probabilities), and concluded that the chance couple chosen at random would possess all incriminating characteristics was one in 12 million

(a) Cali S.Ct. said this evidence had been improperly admitted; saying assumed probabilities lacked evidential foundation, characteristics not shown to be independent, embarrass jurors who don’t know math

2. Rowan v. Owens- reject claim that no reasonable jury could have found voluntary manslaughter b/c probability that all four pieces of evidence falsely point to ∆ is very small; product rule shows that shouldn’t view items of evidence in isolation when they point in the same direction

II. Similar acts

A. FRE 404: Character evidence not admissible to prove conduct; exceptions; other crimes

1. (a) character evidence generally not admissible except (1) when offered by the accused or by prosecution to rebut, (2) evidence of pertinent trait of character of the alleged victim, (3) character of witness (see R 607,608,609)

2. (b) evidence of other crimes or acts is not admissible to prove the character of a person to show action in conformity therewith, BUT may be admissible for other purposes, like proof of motive, opportunity, intent, preparation, plan, knowledge, identity, etc; but prosecution must give reasonable notice of nature of evidence 

B. People v. Zackowitz (Court of Appeals of New York, 1930) (808-811)

1. Facts- victim catcalled D’s wife, D went to get weapon from home and returned and killed him; other weapons at home offered as evidence

2. Holding- character cannot be an issue unless the D makes it one; here the weapons at home were used to show D was man of vicious and dangerous propensities

(a) They were not brought to crime so cannot be relevant b/c only go to D’s character

C. Huddleston v. United States (SC, 1988) (861-866)

1. Facts- D charged with selling stolen videotapes; issue is whether D knew the tapes were stolen; govt wants to use evidence of D selling stolen kitchen appliances and TVs in psat to create inference he knew they were stolen

2. Question- must district court make preliminary finding that the government has proved the “other act” by a preponderance of the evidence (PoE) before it submits it to the jury

3. Holding-  Government does not need to prove the “other act” by a preponderance of the evidence. Such evidence should be admitted if there is sufficient evidence to support a finding by the jury that the ∆ committed the similar act. (Also Ct. does not need to use preponderance of evidence standard under 104(a) to find relevance)
4. Analysis- comes under “knowledge” exception of 404(b) since govt must prove his knowledge

(a) D conducted sales on both occasions under circumstances that suggest the goods were stolen

(b) must be sufficient evidence to support finding by jury that D committed the similar act

(c) in assessing sufficiency of the evidence under rule 104(b), must consider all evidence presented to jury; take accumulation of individual pieces of evidence- could the jury reasonably find the conditional fact
(d) Protection against potential admission of prejudicial evidence under FRE 404(b) comes from 4 sources:
1. 404(b) requirement that evidence be offered for a proper purpose
2. relevancy req. from Rule 402 as enforced through 104(b)

3. assessment the trial court must make under FRE 403 to determine whether the probative value of the similar acts is substoutially outweighed by its potential for unfair prejudice

4. FRE 105 which provides that trial court shall upon request, instruct jury that similar acts evidence is to be considered only for the proper purpose for which it was admitted
2. Character evidence

a. FRE 

i. 404- see II. above

ii. 405- Methods of proving character- 

1. (a) when evidence of character is admissible, proof can be made by testimony as to reputation or testimony in form of opinion, 

2. (b) if character is essential element of case, proof may also be made of specific instances of that person’s conduct (specific instances is most convincing but character is rarely essential element of case)

iii. 412- Sex offense cases- relevance of victim’s past behavior- 

1. (a) generally inadmissible 

2. (b) exceptions: 

a. (1) criminal cases, evidence admissible if it is specific instances offered to prove a connection to another person of the physical evidence, to prove consent, or evidence that must be included for the constitutional rights of the D, 

b. (2) civil cases, normal rules apply

3. (c) procedure to determine admissibility- court must conduct hearing in camera first

iv. 413- Evidence of similar crimes in sexual assault cases

1. (a) in criminal cases of sexual assault, evidence of D’s commission of another offense or offenses of sexual assault is admissible

2. (b) government shall disclose this evidence to the D first

v. 414- Evidence of similar crimes in child molestation cases

1. same in substance as 413

vi. 415- Evidence of similar acts in civil cases concerning sexual assault or child molestation- same in substance as 413, but for civil case in which claim for damages or other relief is predicated on party’s alleged commission of sexual assault or child molestation

vii. 608- Evidence of character and conduct of witness

1. (a) credibility of witness may be attacked or supported by evidence in form of opinion or reputation

2. (b) specific instances of the conduct of a witness, for the purpose of attacking or supporting witness’s character, other than conviction of a crime, may not be proved by extrinsic evidence

b. Michelsen v. US (SC 1948) (875-883)

i. Facts- D convicted of bribing federal agent but D says it was entrapment; brings witnesses who testify as to his good reputation, but then government is able to cross-examine them and bring in new harmful information about character

ii. Question- can prosecution cross-examine in this way; larger issue of character testimony

iii. Holding- yes it can, rule on character testimony is affirmed

iv. Analysis- 

1. the law gives Ds “helpful but illogical options”- by trying to prove his good name, D opens entire subject of character which is otherwise closed for his benefit

2. arrest without conviction cannot undermine the trustworthiness of a witness

3. court’s discretion- similar crime/act not just compared to crime on trial, but by comparison with the reputation asserted (so it was still relevant here b/c went to whether he was honest law-abiding citizen)

4. law is imperfect but not court’s role to change it and it has worked through discretionary controls of trial court
5. defendendants have no valid complaint at the latitude which existing law allows to the prosecution to meet by corss-examination an issue voluntarily tendered by the defense

6. Notes- p. 880- question permitted had to use the word “hear” not “know”- b/c this is reputation evidence- also, on cross-ex, character witnesses can be asked about arrests that did not result in convictions, which is different than trying to impeach a non-character witness
c. Burgeon v. State (Nevada 1986) (891-893)

i. Facts- D shot and killed victim but claimed he acted in self-defense; wanted to use evidence of specific acts of violence committed by victim in past to show he was likely aggressor, but lower court didn’t allow b/c D himself didn’t have knowledge of these acts

ii. Holding- evidence of deceased’s prior acts of violence not admissible if D didn’t know about them, BUT evidence of general reputation of victim was admissible

iii. Analysis

1. when it is necessary to show the state of mind of the accused at time of offense for purpose of establishing self-defense, specific acts which tend to show that deceased was violent and dangerous may be admitted if these acts were known by the accused
2. Without knowledge victim’s specific acts of violence not admissible to establish the reasonableness of appellant’s fear or his state of mind
3. Habit or custom

a. FRE

i. 406- Habit; routine practice

1. Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

ii. 407- Subsequent remedial measures

1. When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product's design, or a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

b. State v. Radziwil (attached to handout)

i. Facts- D hit and killed victim while coming home from bar; since nobody knew if he was drunk at scene of accident, want to use bartender as evidence that he was there drunk almost every weekend

ii. Question- whether evidence that D regularly became intoxicated every weekend at bar is admissible as evidence of a habit to prove he was drunk at time of accident

iii. Holding- yes its admissible

iv. Analysis- 

1. distinction b/t habit and character—habit denotes one’s regular response to a repeated situation

2. must be limited to very specific acts which are habitual so that it doesn’t go to character (difference b/t calling him a drunk and saying he got drunk regularly)

3. this is uncommon case where D’s intoxication was shown to occur with sufficient regularity in a specific situation to justify its admission as evidence of a habit

c. Habit and custom- further issues 924-929 notes 2-7

i. Frase v. Henry- wrongful death action arising out of highway collision; distinguishing character and habit- habit is a specific reaction in specific circumstances, and tends to prove the behavior on such occasion conformed to the habit or custom

1. can accept evidence as to driving practices b/c they are more specific than general disposition to be careful

ii. Simplex, Inc. v. Diversified Energy Systems- contract suit where D claimed that items delivered by the P were defective and not delivered on time

1. can exclude evidence of P’s inadequate performance under other contracts; it is not specific, semi- automatic, repetitive conduct that might approach evidence of habit- goes to general character under R404

iii. difficult to define habit- how specific must it be?  How many recurrences must be shown?

1. convenience and compactness of proof is important (single witness testifying to seeing behavior 50 times better than 50 witnesses) (i.e. doctor always warning about side effects)
2. also- cant bring out numbers in vacuum- 5 incidents of police brutality will be given more/less meaning based on number of total arrests, etc (W 927)

3. church attendance not volitional 
iv. habit or custom evidence as to the routine practice of a business is generally admissible to prove what was done on a particular occasion 

1. US v. Angelilli- Rule 406 cannot be used to make admissible evidence of the practice of an organization to prove conduct of any of its members; would defy principle of individuality of guilt

2. US v. Rangel-Arreola- Rule 406 inapplicable to a loose-knit group with no apparent structure or routine (referring to free-lance truck drivers in the El Paso region)

4. Repairs 

a. FRE 407- (most important of the following rules) subsequent remedial measures

i. Basically repairs, or remedial measures, are not admissible to show negligence beforehand; BUT evidence of subsequent measures offered for another purpose ok (ownership, control, etc)

1. That is, if A could/should have done X to prevent Y, but Y happens, then A starting to do X can’t be admitted to show that he was negligent beforehand.  

ii. Policy rationale: Don’t want to deter proper remedial remedies for fear of litig.  

iii. See Rules 405-411.  Proof if liability – slight relevance, large prejudice; Admissions – party may just want to settle case

iv. Policy Concerns underlie 407-411: Encourage settlement, Guilty pleas, promote buying insurance, allow people to make repairs.

b. FRE 408- compromise and offers to compromise

i. Any evidence of offering or accepting a valuable consideration in compromising a claim which was disputed as to validity or amount is NOT admissible to prove liability for or invalidity of claim/amount BUT can be used for other purposes

c. FRE 409- payment of medical and similar expenses

i. Evidence of furnishing/offering/promising to pay medical expenses occasioned by an injury is not admissible to prove liability for injury

d. FRE 410- inadmissibility of pleas and related statements

i. Any evidence of pleas and related statements is not admissible in any civil or crim proceeding against the D who made plea or participated in discussion; BUT is admissible if another statement has been introduced and should be considered contemporaneously with it or in crim proceeding for perjury or false statement

e. FRE 411- liability insurance

i. Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully

VII.
Evidence VII
Burdens of Proof
· General (W 1087-93):  

· Burden of production: Burden discharged when sufficient evidence is introduced to support a finding that the fact exists.
· From Black’s:   Duty to introduce enough evidence on a fact to have the issue decided by the fact-finder, rather than decided against the party in a peremptory ruling such as a summary judgment or a directed verdict. 
· Burden of persuasion (also called risk of nonpersuasion): Burden discharged when the tribunal which is to determine the existence or nonexistence of the fact is persuaded by sufficient evidence to find that the fact exists.
· Burdens of proof at trial - example of a contract case:
· (1) Plaintiff presents evidence of K and fact that it wasn’t performed

· (2) Defendant presents motion of dismiss to show that Plainitff has not made out prima facie case

· (3) Defendant presents evidence of performance

· (4) Defendant presents motion to dismiss

· (5) Plaintiff is offered a chance for rebuttal.  

· Policy reasons why we have the plaintiff prove essential elements of crime or allegation:
· Plaintiff has knowledge of facts
· Plaintiff would like to change status quo, so must make showing (fairness)
· It would chill transactions/etc if people were worried that they could easily be accused and then have to bear the burden of proving their case
· Factors used to determine allocation of Burden of Proof (see below, presumptions):

· Control of Evidence

· Likelihood of proposition

· Policy

· Convenience

· Burdens of Proof in Criminal Cases: 

·  Winship (SCt 1970) (W 1123)
· Facts: 12 yr old boy accused of stealing purse- 
· Issue: Is proof beyond a reasonable doubt among the essentials of due process and fair treatment reqired during the adjudicatory stage….
· Holding:  The Due Process Clause requires that the prosecution prove every element of a crime beyond a reasonable doubt.
· Harlan concurrence:  It is less likely that an innocent man will be erroneously convicted if the prosecution must prove its case beyond a reasonable doubt than if the standard is preponderance of evidence.  We have adopted the higher standard of proof because we fundamentally believe that it is far worse to convict an innocent man than to let a guilty man go free.  
· Martin (SCt 1987) (W 1104)
· Facts:  Woman shot her husband when he came after her after a fight. Ohio statute requires proof of the affirmative defense of self-defense by a preponderance of the evidence  
· Issue:  Does the 14A DPC forbid placing burden of self-defense on the defendant?
· Decision:  No DPC violation
· State did not seek to shift burden of any of the elements to Martin: she was simply given the opportunity to show herself blameless
· Jury was still allowed to consider the self-defense evidence in deciding if prosecution had proven case beyond a reasonable doubt, even if it did not meet the preponderance standard - the evidence still goes to whether the prosecution persuaded the jury
· Resultant rule of thumb: for affirmative defenses, legislature is at liberty to impose burden of persuasion on the defendant.
Burdens of Proof in Civil Cases (W 1149):  

· different burdens of proof may apply

· clear, clear and convincing, very clear and decisive, substantial evidenceetc.  

· heavier burden sometimes required where: 

· moral turpitude 

· consequences of victory are harsh (eg, deportation)

· some disagreement whether allegations in a civil case which constitute elements of a crime should be proved beyond a reasonable doubt

· the proponent may bear different burdens of proof on different issues in his case

· the phrase burden of proof refers to the quality of the evidence - its convincing quality, not number of witnesses or quantity of evidence
· Matthews v. Eldridge 3-party test: private interest affected, risk of error, countervailing gov. interest (W 1151)

· no burden when jusry just determining just compensation of land
Presumptions
· FRE 301 PRESUMPTIONS IN GENERAL IN CIVIL ACTIONS AND PROCEEDINGS:  In all civil actions and proceddings not otherwise provided for by Act of Congress or by these rules, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of nonpersuasion which remainst throughout the trial upon the party on whom it was originally cast. 
· General:  Presumptions are procedural devices which relate two factual propositions, so that proof of the first fact or set of facts (the “basic fact(s)”) is sometimes treated as equal to proof of the second fact (the “presumed fact”).  There are two basic types of presumptions: 

· (1) “bursting bubble” presumptions, which shift only the burden of production to the opposing party, and not the burden of persuasion, so that the party opposing the presumption only has to meet or rebut the presumption - then the presumption drops out of the case entirely.   

· position taken by FRE 301 

· (2)  presumptions which shift the burden of persuasion to the opposing party once a basic fact is proven.

· if such a presumption shifts the burden of proving an essential element of the crime to the defendant in a criminal case, then it is unconstitutional (Franklin).

· Factors affecting whether a presumption should be utilized:

· Control of Evidence: 

· If one party has more control of the evidence regarding a certain fact, that party should bear the burden of opposing a presumption about that fact.

· Defamation example: The defendant in a defamation case knows whether he uttered a false statement, so we presume that the statement was false until he says it was true.

· Likelihood of proposition:

· If it is highly likely that a certain fact exists, the party opposing the fact should have to oppose a presumption that it exists.

· Defamation example:  We presume that the statement in a defamation case is false because we believe it is more likely false than true.

· Policy:

· If we want to discourage certain behavior/set of facts, we might impose a presumption against it, so that it is more troublesome for a party against whom the accusation or allegation is brought to oppose the accusation or allegation.  

· Defamation example:  In defamation cases, we want to discourage the making of false statements, so we presume (against the defendant) that a defamatory statement is false, forcing the defendant to come forward with evidence that the statement is true.  But in defamation cases involving public officials, there is a countervailing policy concern that dictates against the presumption.  In these cases, the plaintiff must prove that the statement was false; to require otherwise would be to chill speech concerning public officials.

· Convenience:

· If a fact is generally difficult to prove or establish (like state of mind), we might presume that it exists based on the existence of other fact(s). 
· In class note: Chevigny mentioned that when the reason for a presumpton is simply convenience, it should only be a bursting bubble presumption (which the weaker type), since it says nothing about the way we think things are (likelihood, control) or ought to be (policy).
· Different Types of Presumptions 

· FRE 301:  federal rule 301 adopts only “bursting bubble” presumptions in civil actions 

· the party opposing the presumption has burden of going forward with evidence that either rebuts or meets the presumption

· the burden of persuasion remains with the party utilizing the presumption; only the burden of production shifts to the party opposing the presumption.

· once the party opposing the presumption rebuts or meets the presumption, the presumption “bursts” and is no longer part of the case - the fact is simply a disputed fact.  The burden of persuasion remains with the party on whom the burden was originally cast.

· Uniform Rules of Evidence 301-302:  
· Under the Uniform Rules, unlike the Federal Rules, the presumed fact of the presumption in a civil case is assumed to exist until it is determined not to exist:  the burden of persuasion shifts to the party opposing the presumption.   
· See 302(a): Presumptions in Civil Cases
· a presumption imposes on the party against whom it is directed the burden of proving that the nonexistence of the presumed fact is more probable than its existence. 
· California Code 600-606:

· The California Code carefully distinguishes between rebuttable presumptions which affect the burden of production and rebuttable persuasions which affect the burden of proof/persuasion.  The California Code also carefully distinguishes presumptions from inferences.
· §600:  presumptions are assumptions required by law once a basic set of facts is proven, while inferences are deductions of fact that can reasonably be drawn from other facts
· §601:  rebuttable presumptions either affect the burden of production or the burden of proof.
· §603: a statute providing that a fact or group of facts is prima facie evidence of another fact establishes a rebuttable presumption.
· Presumptions affecting the burden of production:
· §603:  a presumption affecting the burden of production implements no public policy other than to facilitate the determination of the particular action in which the presumption is applied.
· §604 (functionally the same as FRE 301): a presumption affecting the burden of production requires the trier of fact to assume the existence of the fact unless and until evidence is introduced which would support a finding of its nonexistence, in which case the trier of fact shall determine the existence or nonexistence of the presumed fact from the evidence and without regard to the presumption.  Nothing in this section shall be construed to prevent the drawing of any inference that shall be appropriate.
· Presumptions affecting the burden of proof/persuasion
· §605:  a presumption affecting the burden of proof implements some public policy other than to facilitate the determination of the particular action in which the presumption is applied
· §606:  a presumption affecting the burden of proof imposes upon the party against whom it operates the burden of proof as to the nonexistence of the presumed fact.
Presumptions in Civil Cases: Burdine (SCt 1981) (W 1189)
· Facts: Gender Discrimination suit under Title VII of Civil Rights Act. 
· Issue: Whether, after the plaintiff has proved a prima facie case of discriminatory treatment, the burden shifts to the defendant to persuade the court by a preponderance of the evidence that legitimate, nondiscriminatory reasons for the challenged employment action existed.
· In other words, once the plaintiff establishes a prima facie case, does the defendant merely have to come forward with evidence contradicting the presumption, thereby “bursting” the presumption, or does the defendant now have the burden of persuasion/proof with regard to discrimination?

· 5th Cir Decision:  Defendant retains the burden of proving the existence of a legitimate nondiscriminatory reason for the employment action.

· Supreme Court Decision:

· The plaintiff retains the burden of persuasion.  

· The Defendant need not persuade the court that it was actually motivated by the nondiscriminatory reasons.  It is sufficient if the defendant’s evidence raises a genuine issue of fact as to discrimination. 
· McDonnell Douglas- basic allocation of burdens and order of presentation of proof in Title VII case

- First- ∏ has purden of proving by preponderance of evidence a prima facie case of discrimination

-Seoncd- if ∏ succeeds in proving prima facie case, the burden shifts to  d to articulate some legitimate non-discriminatory reason for employee’s rejection

- Third, should  d carry this burden, ∏ must then have an opportunity to prove by a preponderance of the evidence that the legit reasons offered by the  d were not its true reasons, but only a pretext for discrimination
· Rationale:
· ∏ has ultimate burden of persuading trier that ∆ intentionally discriminated- the burden remains with ∏ at all times;  The intermediate evidentiary burdens serves to bring the litigants and the court expeditiously and fairly to the ultimate question (prima facie case eliminates most common nondiscriminatory reasons for the ∏s rejection)
· It is the plaintiff’s task to demonstrate that similarly situated individuals were not treated equally.

· Limiting the defendant’s burden does not hinder plaintiff:

· the defendant’s explanation must in any event be clear and reasonably specific to rebut the presumption

· the defendant always retains an incentive to persuade the trier of fact that the employment decision was lawful (even though plaintiff retains ultimate burden of persuasion).
· Title VII does not demand preferential treatment- ∆ must only show neutrality 
Presumptions in Criminal Cases:  Francis v. Franklin (SCt 1985) (W 1211)
· Facts:  Franklin was pointing pistol at the door when the victim slammed it.  Franklin’s gun then went off.  Franklin claims that he fired the shots accidentally, in response to the slamming of the door.   The jury instructions included language that “a person of sound mind and discretion is presumed to intend the natural and probable consequences of his acts, but the presumption may be rebutted.”

· Issue:  Did the jury instructions unconstitutionally relieve the State of its burden of persuasion beyond a reasonable doubt of every essential element of the crime by creating a mandatory presumption of intent upon proof of other elements when intent was an element of the crime?

· Decision:  The instruction unconstitutionally created a mandatory presumption as opposed to a permissive inference - rationale:

· reasonable juror could have viewed the instruction as mandatory

· the clarifying language in the jury charge did not cure the confusion

· the language that the presumption “may be rebutted” may have made jurors think that the defendant bore an affirmative burden of persuasion once the State proved the underlying act giving rise to the presumption
· DPC prohibits the State from using evidentiary presumptions in a jury charge that have the effect of relieving the State of its burden of persuasion beyond a reasonable doubt of every essential element of a crime

· mandatory presumption v. permissive inference (jury charge here would be interpreted by juror to be a mandatory presumption)
· mandatory presumption must be measured against standards of Winship- DPC

· permissive inference suggest to jury a possible conslucsion to be drawn if State proves predicate facts, but does not require jury to so find

· In-class analysis for the presumption:

· Control:  Defendant is the only one who knew what he was thinking

· Likelihood:  Likely that guns are generally shot intentionally

· Convenience:  It is difficult to prove state of mind

· Policy:  This case turned on policy (confusion to jurors, issues of fairness to the defendant, who should be presumed innocent until proven guilty).

· The way to fix these jury instructions is to make clear that the intent is a permissive inference, and not a mandatory presumption (even if the mandatory presumption is rebuttable.  The Supreme Court says that the fact that it’s rebuttable makes no difference as to its constitutionality if the ultimate burden of persuasion is still on the defendant).

· In-class note:  Jury instruction in P. Diddy gun case found to be a constitutional permissive inference - the jury instruction was something like, “If you find that the gun was within P. Diddy’s reach, then you can infer that it was his gun, but you are not required to.”
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