Employment Law Outline

Estlund, Spring 2006


Sources of Modern Employment Law

I. History of the Law of the Workplace

a. Two versions of Free Labor:
i. Self ownership and freedom of contract as necessary and sufficient conditions of free labor and political independence – “thin version”
ii. Economic independence based on ownership of land, shop, tools.  Self ownership is necessary but not sufficient for labor freedom.
1. If all you own is yourself and labor, you have no choice but to sell labor:  “wage slave”
b. Slaughterhouse cases:  Law reduced workers from independent artisans to dependent wage earners.
i. Dissent:  Citizens have right to be economically independent
c. Payne:  inseparability of right to quit with right to fire.  Illustrates 3 things:
i. Refusal to look at economic reality of factory system, class inequality
ii. Highlights ambiguity of EAW:  right to fire and quit at will rejected older paternalistic household economy; however, Er’s power to rule over EE’s is justified by analogy to domestic master-servant law.
iii. Sovereignty of Er to fire Ee’s at will – the power that right to fire at will gave Er over Ees’ lives, even outside work
d. Lochner:  majority and dissent agree on (1) fundamental liberty to contract, protected from state interference; (2) state has police power to regulate to some extent, and state must justify the regulation, and health & safety is legitimate exercise of state regulatory power.
i. Majority unwilling to go beyond health & safety; seems suspicious that law is trying to limit competition – the ability of Ee’s from coming in and competing to work their way up.  Could have effect of creating social hierarchies, which would not allow social mobility and advancement through hard work.
e. Adair:  challenge of “yellow dog” contracts rejected.  Harlan switches sides – no health & safety rationale
i. Liberty of contract
1. Right to hire and fire at will = core liberty of contract
ii. Gov’t justification
1. Not public health & safety (core police power)
2. Actual and explicit gov’t interest to preserve public order & economic stability against threat posed by labor unrest – new police power beyond trad’l bounds
iii. Suspect motive:  legislation expressly favoring unions
1. Unions as exclusionary organizations – pursuing interest of privileged subset of working class against those below them
f. Muller:  maximum hour law upheld – how is Lochner distinguished?
i. Protective/paternalistic:  biological difference – need for protection
ii. Public interest:  biological difference – special reproductive role
iii. What is wrong?  Seems overbroad, based on stereotypes.  Interfered with women’s choices about reproduction, family, work.  Protecting women from long hours protects men from competition.
g. Adkins:  how is it distinguished from Muller?
i. Min. wage v. max. hrs.
1. Min wage goes to core of liberty to contract.  Requires Er to subsidize Ee without relation to productivity or Er’s resources
2. Unlike hours regulation, no H&S; interference in market for own sake – impermissible aim
ii. Post 19th Am:  singling out women less justified.  Women entitled to liberty of contract like men.
h. West Coast Hotel:  overruled Adkins
i. What happened to women’s equality?
1. Reg. of wages no longer requires especially powerful justification
2. Closed door on 19th Am. as charter for women’s equality in economic sphere
ii. How to justify requiring Er to pay more than Ee willing to accept, or more than work was worth?
1. Worth not measured by market but by total social cost of subsistence – of reproducing labor power
2. Consider:  Min. wage not a subsidy; rather, low wage Ers were demanding subsidy
iii. Analogy to price fixing?
1. Human labor unlike other goods; if not enough to live on, starvation or public support follows
i. NLRB v. Jones & Laughlin Steel:  focus on substantial due process and liberty of contract claims
i. Justifications for intrusion into core of liberty of contract
1. Self organization as a fundamental right
2. Unequal bargaining power – endorses economic theory of unionism: need for collective action to equalize bargaining power
3. Public benefits of collective bargaining:  labor peace and economic recovery (raise wages and purchasing power of wage earners, stabilize “competitive wage rates”)
j. Notice WCH and J&L v. Lochner, Adkins, Adair:
i. Freedom of contract shrunk
ii. Scope of legitimate gov’t ends expanded
iii. Legislating for a partic class (e.g., women, unions) is OK if it advances legit. gov’t end
iv. Market no longer defines natural entitlements of participants:  proper object of reform and regulation; gov’t entitled to its theories about what will work
v. Human labor not same as other commodities
II. Labor Law as Employment Law
a. Wagner Act of 1935:  Cannot prohibit or interfere with concerted activity.  3 objectives
i. Industrial democracy and freedom
ii. Increasing purchasing power of Ee’s as consumers
iii. Labor peace (became the focus)
b. Both Congress and courts signed off on labor’s two strategies:  (1) private self-health through collective bargaining; (2) public regulation of workplace conditions
c. §7:  Ee’s have right to engage in concerted activity for purposes of mutual aid or protection
i. Concerted (and management knows)
ii. for “mutual aid or protection”
iii. Protected – did it go beyond the pail?
iv. Motive (employer)
d. Washington Aluminum:  §7 applies to non-union workplace, if protesting working conditions
i. Cannot fire Ee’s for acting against policy if:  (1) For protected objective; (2) Activity is not indefensible (not disloyal); (3) In the context of a labor dispute (doesn’t have to be long standing issue).
ii. Action can be in support of others
e. §7 only gives you reinstatement and back pay.  No damages, fees.  And in order to go forward, Board must decide to pursue (no private right of action)
f. Timekeeping Systems:  mere talk could be protected §7 activity only when it is looking toward a group action.
g. Cannot interfere with how Er’s run their business
h. Motorola:  not protected if “outside organization” pursuing its own political agenda through workplace (instead of Ee’s pursuing their goals through an organization).
i. Estex:  content must be related to “interests of Ees and Ees”.  Unclear if all of it or some of it (so living wage may be ok, but outside leaflets not).  As long as off-work time & place.
j. Questions:  Were Ees seeking to change workplace policies?  Or in support of other Ees?
III. Constitutional Rights in the Public Sector Workplace

a. Due process:  to be entitled to DP hearing, public Ee must show liberty of property interest
b. Property interest comes from:
i. Roth:  “independent source such as state law”
ii. Perry:  rules or understandings that secure certain benefits.  “Mutually explicit understandings” might be found in express contract, implied contract; faculty guidebook; university guidelines
iii. Looking for limitations on reasons you can be fired
c. Loudermill:  “For cause” + specified procedure for testing it
i. Separate substance (limits on reasons) from process: existence of substantive limits/prop. rt is based on state law, but due process defined by Const.
ii. This process fell short because it’s all post-term; Const. reqs at least informal “notice & opp. To respond before term, as well as full adversarial hearing w/in reasonable time after final decision.
iii. Rejects “bitter w/ sweet”.  Why?  Ees pay more att’n to substantive language of Er’s promises than procedures.  Also, Er could then prescribe own procedures, and DP would play no role in protecting Ee expectations.
d. Pickering:  Basic principle of public Ee free speech
i. Teachers/public Ees can’t be “compelled to relinquish rts they would otherwise enjoy as citizens to comment on matters of public concern
ii. But “state has interests as Er that differ significantly from those it possesses in connec. w/ regulation of the speech of the citizenry in general”
iii. Must strike a “balance between interests of the teacher in commenting upon matters of public concern & the interest of the state, as an Er, in promoting the efficiency of the public services it performs through its Ees.”
e. Connick:  Ok to fire Meyers for circulating questionnaire to cowkrs re: promotion policies and morale.
f. Gov’t as Er has more power to regulate speech than gov’t as sovereign:  (1) only MPC speech is protected at all; (2) even for MPC, more deference to gov’t in balancing test
g. Waters:  in general, gov’t can’t repress sp. b/c it might impair efficient perf. of legit. objectives; must meet higher burden of justification.  But when gov’t is dealing w/ Ees it hired to carry out mission, disrupt. of that mission must be a justif. For reg’ing speech.  If gov’t hires you to do a job, can condition cont’d emp on speech limitations inherent in job.
h. MPC Threshold Test (Connick):
i. What’s the point of MPC requirement?
1. What not all protected speech?  Waters:  limit intrusion into empl rela, shield gov’t mgrial discretion from judicial second guessing; Connick:  preserve EAW, except for this esp. imp. sp.
ii. What is “speech on MPC”?
1. Connick: Q re: whether co-wkrs feel pressured to work on pol campaigns
2. Pickering: teacher criticism of school bd on funding of educ v. athletics in letter to editor
3. Mt. Healthy: publ crit of teacher dress policy (which school had linked to publ. supp for bonds)
4. Givhan: complaints (privately-made) about discrim. emp. policies.
5. Not MPC:  Connick’s ex. of ?’s to cowkrs on morale, Ee confidence in supervisors (MPC v. purely personal personnel-type grievance)
i. Rankin:  dep. Constable fired for wanting shooting of Reagan
i. Even though private, talk was publ debate
ii. Even though inflammatory, not actual threat.  Affects balance, but not status as MPC
iii. Free speech interests outweigh Er’s legit interests
1. Q whether speech impairs discipline by superiors, harmony among cowrkrs, working relationships
2. No real impact here b/c statement was private; symbolic impact not enough; and she was low level Ee with routine job fxns – no law enforcement role.
j. Roe:  can’t get protection of undiluted 1A of speech unrelated to emp and yet use your emp to get attn of public
i. Unlike Connick, must now show speech was MPC
ii. If speech unrelated to emp, get full strength 1A right
1. No Connick/Pickering test
k. Ceballos v. Garcetti: speech in regular duties of emp ( Connick/Pickering test.
i. When sp part of job perf, Er is unfettered by 1A.  Unless gov’t constrained itself (entitlement to job, etc), gov’t gets to decide w/out interference by 1A.
l. Summary:  rights of public Ees against Ers
i. Pre-termination hearing; full post-term hearing
ii. Free speech on matters outside emp, provided gov’t does not have strong interest, like limiting involvmnt in politics
iii. Where sp relates to emp, can speak on MoPC as long as it doesn’t disrupt Er fxn
iv. Where speech is part of emp, still unknown
Equal Status Rights

IV. Disparate Treatment

a. Pretext Test (McDonnell-Douglas)
i. Prove prima facie case:  (1) belongs to racial minority; (2) applied to and was qualified for job in which Er is hiring; (3) Despite qualifications, rejected; (4) After rejection, position remained open and Er continued to seek applicants of the same qualifications
1. Creates presumption of discrimination
ii. Er then provides legitimate non-discrim reason
1. If believed, presumption rebutted.
iii. Ee then given chance to show reason is just pretext for discrim
iv. Hicks:  even if Er reason is not to be believed, cannot just compel judgment for plaintiff – still need to subject it to factfinder.
v. McDonnell Douglas under Price-Waterhouse:  Instead of showing that reason given is untrue at state 3, could show that another motivating factor was race/sex
1. At stage 3, can show pretext or mixed motive
b. Mixed Motive

i. If race/sex is a motivating factor, then find for ∏
ii. If decision would have been made even w/out the impermissible reason, then partially escape liability.
1. Must show you would have made the same decision anyway
2. No back pay, reinstatement.  ∏ gets injunction, atty’s fees
iii. P-W rejects “but for” view – that ∏ had to show “but for” race/sex, decision would have been different
iv. Costa says no different treatment for whether evidence is direct or indirect
c. BFOQ Defense

i. Statute says OK to discriminate if trait is: (1) BFOQ; (2) reasonably necessary; (3) to normal operation of particular business
ii. BFOQ not allowed for: (1) safety of 3rd parties unrelated to business (Johnson Controls); (2) minor liability risk; (3) marketing strategy (Wilson v. Southwest)
iii. Weighs against BFOQ: (1) stereotypes; (2) customer preference; (3) hard to confine
iv. BFOQ allowed: (1) Danger to others (Dothard); (2) sexuality = business; (3) bodily privacy
V. Disparate Impact

a. ∏ must show neutral practice has disparate impact on protected group.  Includes disparity, neutral practice, and causation.
b. Er can then show it is job related or is a business necessity
c. ∏ can show alternative less discrim practice
d. Griggs: Er at step 2 showed workers w/ these qualifications raise the overall level of the workforce.
i. Not specific enough.  Need to show how skills learned are directly attributable to the job
ii. Need to validate that tests relate to job fxns.
iii. Evidence against was that whites without requirements did very well on the job
iv. Evidence of discrimination
1. Er’s overt discrimination prior to CRA
2. Timing of adoption of these test (right after CRA)
3. Discrimination by state educational system
v. Theory that allowed ∏ in south to allow district court to find discrim w/out intent
e. Dothard:  no height/weight requirements.  Served as proxy for strength, but no correlation shown.  So no casual connection allowed.
f. Joe’s Stone Crab:  cannot use disparate impact theory for a hard to prove intentional discrimination case
i. Problem with causation
1. Word of mouth hiring season:  nothing to show women didn’t know about it – just didn’t show up
2. Undisciplined subjective hiring practices: evaluation process not shown to cause disparity b/c so few women applied
ii. Real problem was why so few women applying, but not something that can be explained by neutral practice/disparate impact.
iii. Could show intentional discrim under a pattern or practice claim
1. First factor is large disparity
2. No BFOQ
3. Court emphasizes for intentional discrimination, just need to show that women were intentionally treated differently b/c of their gender – no special malice necessary
4. Also need not show hiring decisions made pursuant to express policy – just that decisions were generally made deliberately because of sex
VI. Discriminatory Harassment

a. Two types
i. Quid pro quo
ii. Hostile work environment
b. Hostile work environment factors
i. Discrim, intimidation, ridicule, insult, or unwelcome sexual propositions or demand
ii. Sufficiently severe or pervasive to alter conditions of the workplace as to create HWE
1. Does not have to cause psychological harm
2. Must be perceived as hostile, and must be reasonable
iii. Because of sex (or race, etc.)
c. Oncale:  same sex harassment?  Mere fact that it is a sexual act is not sufficient – must be because of sex (because he was a man)
i. So usually can show 3 factors in addition to sexual act
1. Harasser is homosexual
2. Hostility to men in workplace
3. Disparate treatment of men and women
ii. Members of one sex must be exposed to disadvantageous terms or conditions of employment to which members of the other sex are not exposed.
iii. Makes it easier for women whose harassment does not take sexualized form.  But harder for less manly man.
d. Liability
i. Did ∏ suffer adverse treatment in terms & cond of emp?
ii. Because of sex, race, etc.?
iii. If yes to both, then see if tangible or intangible factors.
1. Tangible: hiring, firing, change in pay
a. Then yes to liability
2. Hostile work environment
a. Not necessarily – merely offensive, simple teasing not enough
iv. If harasser is so high up that he is Er, liability automatic
v. If H is supervisor, depends on what role authority played.
1. Tangible ( liable
2. Intangible ( liable unless make out affirmative defense
vi. Affirmative defenses
1. Er exercised reasonable care to prevent and correct harassment (policy and procedure for notice)
2. ∏ acted unreasonably in failing to take advantage of the policies and procedures to prevent the harassment
vii. If H is co-worker, then negligence standard.
1. Burden on ∏ that Er didn’t act reasonably
VII. Perspectives on Diversity and Discrimination

a. Penn St. Police v Suders: Silly to make tangible/intangible categorical distinctions.  If there is tangible employment action, but Ee quits due to intangible actions, then Er still has affirmative defense
b. Ellerth/Faragher aff. def. places burden on ∆ to prove that ∏ unreasonably failed to avoid or reduce harm
c. Problem of proof: ∏ must build case though ∆ holds documents and employs most of the witnesses
d. Two problems:
i. Entry/exit litigation gap
ii. At-will gap: btw complete non-protection against discharge against costly remedy for discrimination
e. Addressing the gaps
i. How do we shift more Title VII weight to hiring stage?
1. Shift enforcement against hiring discrim
2. Increase penalty for hiring discrim to compensate for lower probability of detection
ii. Is there a way to reduce gap btw cost of firing minority v. non-minority w/out making hiring gap worse?
1. Probationary period in Title VII during which new Ee can be fired w/out discrim charges.  Danger of discrim. at this time with no remedy
2. Increase cost of firing non-minorities
a. Give all Ees remedy for unjust firing.  So give some just cause protection and quick procedure (due process) to all Ees.
b. Could have costs and might tax all Ees and affect employment flexibility and increase unemployment
Erosion of Employment At Will in the Private Sector

VIII. Contracting for Job Security

a. Express Contracts
i. Initial question is whether it was terminable at will
ii. Savage: agreement for emp for an indef term is subject to strong presumption of EAW.  Need something more than ordinary language that seems to signify intent to enter into permanent employment
1. No counterpromise/mutuality
2. No additional consideration
3. Unwilling to decide these disputes b/c goes to an Er’s power in internal business, of what they ned and expect from Ees (impedes Er discretion)
iii. Guiliano v. Cleo: if contract is for stated limited time, court will read in just cause.
1. Constructive discharge
b. Oral Contracts
i. Touissant and Roe
	Touissant
	Roe

	Promise
	Casual, optimistic

	High level
	Low level

	Extensive negotiation
	Spoke with Er rep/agent


ii. Roe: Distinguishing Touissant
1. Statements weren’t clear and unequivocal
2. Position was not singular, specific
3. Emp manual doesn’t reinforce Ee claims
4. Er re/agent is not high level
c. Promissory Estoppel
i. Goff-Hamel: Promise which promisor should reasonably expect to induce action or forbearance on the part of the promisee which does in fact induce such action or forbearance, to the promisee’s detriment
1. Only requires that reliance be reasonable and foreseeable
2. Damage measured by the reliance (detriment) – so is it old job’s pay?  For how long?
d. Implied Contract
i. Pugh: no mutuality of obligation and add’l consideration – taking job and doing job is adequate consideration
1. Implied in fact promise factors
a. Personnel policies / practices
b. Longevity of service
c. Actions reflecting assurances of continued emp
d. Practice of industry
ii. Emp not terminable at will.  Court says need “good cause.”  Something reasonable, but less than “just cause.”
iii. What can Ers do to avoid with imp in fact K with all senior Ees?
1. Formal criticism
2. Write down policies
e. Just Cause
i. Notice of reasonable rules
ii. Proof rules violated
iii. Equal treatment of like cases
iv. Proportionality of discipline to offense
v. Graded discipline – in steps
f. Employment Manuals and Disclaimers
i. Woolley: language in manual that identify sole types of dismissal – led Ees to believe those were only reasons you can be fired
1. Also clause reinforcing policies to retain Ees unless given reason not to
2. Look for restrictions on the substantive reasons you can be fired, based upon reasonable reading of manual
3. Disclaimer: Court says Ers can include statement saying that the Er promises nothing and maintains freedom to change all terms.  Must also state reserve right to hire/fire
ii. Enforceable Promise:  Language
1. Needs to be reasonably clear limitations on reasons for which Ee can be fired.  Language can suggest fair treatment, just cause, etc.
iii. Whether handbook is objectively definite to create a contract (Anderson):
1. Is handbook and progressive disciplinary procedures mere guidelines or general statements of policy, or are they directives?
2. Is language of procedures detailed and definite, or general and vague?
3. Does Er have power to alter procedures at will?
iv. Disclaimer: can prevent formation of K by clarifying intent of Er not to make an offer.  Just decide whether reasonable Ee, reading the disclaimer, would understand it to mean that Er has not agreed to be bound by the handbook’s provisions.
v. Asmus: Er can unilaterally modify a manual so long as it occurs after a reasonable time and w/ reasonable notice (though some look to see if Er reserved the power to modify in handbook).
g. Good Cause / Good Faith
i. Fortune: court reads an implied duty of good-faith and fair-dealing into K.  Once this is read in, there is a remedy on the K.
1. Perhaps limited only to cases involving commissions denied by strategic timing (pg.165) – econ. opportunism
ii. Murphy: Er can fire Ee even for doing what Ee req’d to do, unless K says otherwise.  ICGF cannot be used to extend K.
1. Cannot imply an obligation (GF) that would conflict with other terms of the K (EAW).
2. EAW is status quo, long central to emp K; ICGF is novel in emp context that would change the law, so up to legislature
iii. Foley: Breach of K, and isn’t analogous to insurer’s bad faith breach, so only get K damages.
iv. Guz (CA): seems to reject “aid of K” theory
1. For long term Ee, must have had some communication w/ Er that could be K for job security
2. Either have K (so don’t need ICGF) or don’t have K (so ICGF can’t be used to get you one) – like Murphy
3. Fortune survives, b/c benefits in K and have been earned.  Ee did the work so should be paid for it.
4. Q is whether words & circum led to actual understanding that Ee could only be fired for good cause
5. Express assurances can modify K, even with disclaimer.  Need parol evidence to see terms of K.
IX. Public Policy Tort Exceptions to EAW

a. Sheets: public policy constraint on K.  Firing Ee for refusing to violate law would be like carrying out illegal K.
i. But not clear if he’d be liable, plus Er never told him to do anything illegal
ii. Internal disclosure – does it have to be external?
b. Four standard public policy exceptions to EAW
i. Refusing to perform illegal act (Peterman – perjury)
ii. Fulfilling a public duty (e.g., Nees – jury duty, even though she effectively volunteered against Er’s wishes)
iii. Exercising public right (e.g., statutory right, like filing compensation claim in Frampton)
iv. Whistleblowing, disclosure of illegality
c. Hayes: Ee stealing from company isn’t clear and compelling public policy interest
i. Only private and proprietary interests btw Er-Ee, not interests of general public
ii. Distinguished from vindicating your own personal rights / interests
iii. Not protected from bad business judgments
d. Sarbanes-Oxley “gold standard” whistleblowing protections
i. Protects up the ladder internal and external reporting
ii. Public (criminal & civil) and private enforcement
iii. Private right of action w/ compensatory, punitive, atty’s fees
iv. Not preempting any other state remedies
e. Refusal to violate law
i. Ask: if K required Ee to engage in this conduct (to violate the law), would it violate PP?
ii. Ee should be protected if good faith belief he is right.  Some courts say belief must be reasonable.
f. Exercise of legal right
i. Even if Ee mistaken, may not want Ers to discourage claims by making Ees guess whether claim upheld or not
ii. Worry that since claims run agst Er, if Er can deter it, then system won’t work
g. Wagonseller: recognizing Ee right of privacy in limited circumstances.  Doesn’t matter if statute would be violated or not, or if anyone would have been offended
h. Kirk v. Mercy Hospital: Nurse refused to violate professional obligations.
i. But what about the fact that she revealed potential tortuous conduct to outside parties?  Need to ask if she acted in way consistent w/ or encouraged by public policy.
i. Amos: 3 Ees fired for refusing to work for sub-min wages. 
i. No claim for backpay b/c did not stay and worked.
ii. Could claim concerted activity for mutual aid or protection
iii. Systematic importance of min wage – must be enforced uniformly, otherwise undermined if Ers could coerce Ees to accept sub-min
j. Public policy claim
i. Federal law: if it preempts state action, then neither state legislature nor state courts can create tort remedy
1. Here, FLSA expressly non-preemptive
ii. If there is state legislation, ask if remedy is intended to be exclusive.  If it does, then forecloses court from creating common law remedy
iii. Is there an adequate remedy that makes the common law action unnecessary?
1. Idea that common law can only fill gaps
2. Adequate remedy would be if provision prohibits firing, but gives no private rt of action and very limited remedy
k. Internal vs. External whistle blowing
i. Want to encourage Ers to create and Ees to use reasonable internal compliance procedures
ii. If Ee fired for using process, can claim
1. Implicit promise that Ee won’t be fired for using process
2. Implied contract / implied covenant of good faith
l. Balla: Client can fire attorney at any time for any reason
i. Atty-client privilege and duty of confidentiality undermined if Ee could sue client ro threaten to go public for revealing this info
ii. Atty must report anyway, so public interest would be fulfilled
1. Crews ct disagrees b/c lawyer has econ pressure to disregard his obligation – should give incentive to report
m. Wieder: Atty fired for insisting on enforcement of legal/ethical duties against fellow associate has cause of action against Er firm
i. Strange that in Balla, atty loses where non-atty would win; here, atty wins where non-atty would lose.
ii. When attys hire other atty’s w/in law firm, implicitly hired to act in accordance with prof obligations; when comps hire attys, don’t assume this
n. Horn: Rejects extension of Wieder that all emp rel w/ prof’ls come w/ imp understanding that prof is to follow prof oblg, and ICGF that prof’l Ee won’t be fired for doing so.
i. Principle of physician/patient confidentiality is not self-policing rule critical to self regulation
o. Under broadest theory of Wieder, PP claims could be reframed as ICGF claims:
i. All Emp agreements contain implied term that job will be carried out in accordance with laws that protect public interests
ii. ICGF says you can’t be fired for complying with those laws
iii. Here, ICGF is conduit to bring public policy (or at least rules of prof conduct) into the contract – reads into K limitations on power to fire when public policy at stake
Autonomy, Dignity, and Privacy Rights

X. Freedom of Speech in the Private Sector?

a. Common law has filled in more pieces of constitution of workplace
i. Law of emp K brings private Ee rights pretty close to publ Ee rights w/ respect to due process
1. If Er chooses to limit its own discretion in firing (e.g., w/ handbook), then and only then Ee has:
a. In public sector, property rt and rt to “some kind of hearing”
b. In private sector, K and rt to sue in ct for breach of contract
ii. Tort law adds add’l Ee rts
1. Common law whistleblower protections added free sp rts
b. Right to hold and express political and other sorts of views and participate in public life free from Er coercion and reprisals, on and off the job
c. Under EAW Er can fire for any reason unless exception involved, incl Ee’s political viewpoints and activities
d. Novosel: Er cannot compel political speech
i. Hypo: Ee fired for actively speaking out against Er position on some public issue
1. In public sector, Pickering situation: off duty but about things clearly related to work
2. Private sector, if we follow Pickering and find MoPC, land in balancing test: Er interest in controlling wrkplce, disruption to business vs. Ee rights to expression
3. How broadly to interpret disruption of business?
a. Public sector, fact that Ee’s views persuade public doesn’t count as disruption
b. If no direct consequences in workplace, doesn’t interfere directly with work (e.g., Ee is lobbyist or spokesperson), Ee wins
4. Distinguished from Novosel: actively disloyal speech by Ee vs. being forced to express political views
5. Employee will rely on 1st Am doctrine from public sector, but Er will attempt to confine Novosel to its facts (and point to parts of decision that mention evils of compelled pol sp)
ii. Hypo: Ee fired for criticizing something that has nothing to do w/ Er’s business, but against Er’s views
1. Public sector: it’s off duty, unrelated to work, get greatest protection (Roe, NTEU)
2. Perhaps should apply to private sector as well
e. Hypo: based on Dixon case.  Fired just for displaying confederate flag.
i. One approach under Novosel: follow public Ee speech doctrine
1. Speech at work, though not related to work (like Rankin saying Reagan should be killed): apply Pickering-Connick
a. MPC?  Yes
b. Balance
i. Er: Co-workers offended = disruption
ii. Er interest in avoiding harassment liability
c. But seems contrary to 1st Am to allow other Ees being offended to suppress polit sp
f. Q is whether to bring pro-speech, pro-controversy policies into private sector workplace.  Should private Er have right to control workplace?
i. State action hurdle: maybe we are more worried about gov’t action that suppresses speech than private Er action
ii. Harder to make argument public debate would be distorted by private Ers suppressing sp in workplace
g. Hypo: Ee fired for telling supervisor about embezzlement by co-worker
i. Public sector: not PP – affected only company
ii. Under Novosel, public policy is now free speech
1. Ask if it’s on a MPC
2. Misconduct in public agency is MPC, but not private Ers
3. Internal sp on internal matters not protected under ordinary PP, but w/ 1st Am as PP, and Pickering/Connick, internal sp would be protected
h. Alternate route for protecting private sector whistleblowing
i. PP is now free expression – no need to ID another PP implicated by conduct EE is complaining about
ii. Balance, at which point the Q is disruption, and private nature of expression seems to count in favor b/c less disruptive
iii. If Ee incorrect about misconduct, should be ok in 1st Am unless uttered in “reckless disregard” for truth.
i. But are the Er’s 1st Am rights at stake?  Since a corp can only speak through its Ees, should we allow the Ees to speak in ways that conflict with Er goals?
j. But in Novosel, company going beyond own expression rts and using Ee
XI. Dignity Rights
a. Wornick: firing w/out notice is EAW – so not outrageous beyond all bounds of decency
b. Bodewig: strip search implicates privacy interests
i. Issues of consent and of justification
ii. Can Ers use econ power to invade Ee interests like privacy?
c. Holloman: notion of consent, since she stayed for 2 years
i. Susceptibility: Ct says Ee has to give Er notice she is an especially fragile person to get protection from this sort of conduct
ii. Wants to limit scope of tort – no ordinary bullying, insults
XII. Privacy Rights On and Off the Job

a. Personal Effects
i. Threshold question:  was there a search?
ii. Public Sector: Does the Ee have a reasonable expectation of privacy in the contents of his/her briefcase when the Er has said Er can search anything for any reason?
1. Ortega: closed purses, suitcases, briefcases in the office carry a reasonable expectation of privacy w/out regard to “workplace context”; everything else (w/in workplace) depends on workplace context.
2. Default rule that can be overridden by explicit statement by Er denying privacy expectation
3. If no reasonable expectation of privacy, no 4th Am violation (regardless of scope, justification).
4. If yes, was the search reasonable?
a. Justified (e.g., individualized suspicion)
b. Reasonable in scope and manner given justification
iii. Private Sector (Trotti): Did the Ee have a reasonable expectation of privacy w/ purse in locker?
1. Own lock, ct. says yes
2. Locker is Er property, and they have all combos.  Maybe just locker but not purse.  Have REOP in purse.
3. REOP, so was invasion actionable?
a. Ortega: reasonableness standard
b. Trotti: invasion must be highly offensive to a reasonable person
4. What if w/ particularized suspicion?
a. Still have REOP
b. Maybe less highly offensive to reasonable person
5. What should Er do?
a. Get consent
b. Express policy at the outset
iv. Message is to be clear in defeating Ee expectation of privacy of personal effects.
v. Three possibilities for this sort of privacy claim
1. No REOP, so Er doesn’t have to justify search at all
2. REOP, but only to extent that Er has to justify search
a. Adequate reason
b. Scope & manner of search reas in light of justif
c. Even so, jury still needs to conclude “highly offensive…”
3. REOP such that Er needs to get consent to search
b. Personal Information:  Borquez
i. Was the information communicated private?
1. Something about the nature of the information
2. Must be information that anyone would want to keep private – “highly objectionable to a reasonable person”.  Must be a stigma.
3. Ee must have kept information private
ii. Was there sufficient publicity?
1. Court: even if you spread it to only a confined group of ppl, if that group is such that your privacy especially matters, it is enough (workplace context helps here)
iii. Defenses
1. Waiver.  Court says no.  Can waive right of privacy for one person (telling supervisor) without waiving for entire group, especially if you made it clear it’s not to be shared
2. Qualified privilege: Er says dissemination of this info was in common interest of those is workplace
a. Spread beyond just those that needed to know about it (e.g., if it were limited to shareholders – b/c by telling supervisor, waiver with resp to that group)
c. Personal Communications: Smyth
i. No reasonable expectation of privacy because:
1. Ee voluntarily communicated
2. Unprofessional comments
3. To a supervisor (so not even real interception)
4. On Er’s email system
ii. Even with REOP, not “highly offensive to reasonable person”
iii. What about protection for communication among coworkers regarding monitoring “concerted activity”?
1. Perhaps if email is primary or only practical way for co-wkrs to communicate – is this similar to Ers keeping non-work areas open to Ee disc and free from surveillance?
d. Drug Testing
i. Public Sector: Ees can turn to 4th Am.  Leading case: customs Ees, with 3 tailored categories
1. 4th Am. gives a right of privacy, freedom from unreasonable searches.  Drug testing was a search.
2. Q of adequate justification.  State must show compelling interest and that the drug testing is a necessary means of advancing that interest
3. As applied: fine for drug interdiction Ees and those working w/ firearms.  But this category needs to be tailored a little more.
4. Scalia’s dissent: giving up Ee privacy rts for symbolism of war on drugs
ii. Private Sector
1. Source of law
a. State constitution / state version of 4th Am search & seizure.  Usually requires state action.
b. State statutes against drug testing
c. Common law privacy rights
2. Privacy interest at stake in drug testing?
a. Physical invasion / indignity
b. Information revealed by drug test
i. In Alaska, have privacy right of off-duty durg use, so drug test must be narrowly tailored since it might reveal off-duty drug use that doesn’t affect the job
iii. Luck: under Foley, if Er and Ee could have lawfully made the agreement, then the Er, by discharging an Ee on this basis, did not violate a fundamental duty imposed on Er for the protection of the public interest.
iv. Jennings: not operating within framework of public policy tort; this is about stopping a tort before it happens.  Court says Er policy is to test people with their consent, so no cause of action.
1. Is it real consent, when compelled by threat of discharge?
a. No protection for being poor
b. Ee argues threat of job loss is severe enough to amount to duress for anyone
v. Consent important, but is right inalienable?
vi. Maybe we should require justification rather than rely on consent.
1. After consent hurdle, then can ask about what would outweigh Ee’s privacy interests.
vii. Union Setting
1. Er has to give union advance notice of its plan (searches, surveillance, drug testing)
2. Er violates NLRA if it does not bargain about it with union
3. Even if there is nothing in the K to limit the existence of the program, the agreement always contain just cause and grievance clause.
viii. Drug tests as condition of initial emp rarely challenged successfully – consent less fictional
ix. Problem is with Ee who refuses test and is fired, and thus can’t bring invasion of privacy claim; and with Ee who submits to test then sues, because then no invasion b/c it was consensual
x. Spectrum of privacy:
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e. Right of Privacy in Private Lives
i. Er promise of privacy:  like in Rulon-Miller, where Er says will not fire for outside private life
1. Contract: promise of privacy – but not quite promise that Ee won’t be fired based on private life – not enough under explicit terms of K
2. Contract & ICGFFD: promised privacy, but fired for private life.  Example of ICGF filling a gap in K.  Rejected in Murphy but accepted in R-M.
a. Might have helped in Smyth, w/ Er promising emails would be confidential
3. Possible promissory estoppel claim: problem is that promise doesn’t go that far – didn’t say you won’t be fired for it, so not clear enough to override EAW.
ii. No express policy/promise: Luck – eliminates public policy tort for privacy rights b/c there is not enough of a public interest on the right to have a private life
1. If K that prohibited dating of co-wkr wouldn’t be illegal, then not illegal to fire Ee for doing this
2. To get out of this, must say right to engage in relationships stronger than right to privacy implicated by drug testing (drugs illegal, Er has more concern), and that K prohibiting Ee from dating co-wkr would violate PP b/c of fundamental right
iii. Anti-fraternization policy
1. Q is whether it violates PP for parties to agree to policy
2. Er can say policy justified
3. Consent: Er would say Ee agreed to policy as cond of emp
iv. McCavitt (NY): “recreational activity” protected.  Q is whether dating is recreational activity.
v. Soroka: personality test as condition of initial emp at Target.  If not in CA, where do you go?
1. Anti-discrimination statutes
a. Title VII – questions about religion
b. ADA – if test being used to find disabilities
c. Local statutes prohibiting discrim on sexual orien
2. Other intrusive questions?
a. Even in CA, rely on discrim statements
b. Invasion of privacy tort – unreasonable intrusion?
XIII. Reputation and Employment Reference

a. Elements of defamation tort – must show:
i. False – jury question
ii. Defamatory – usually satisfy w/ negative job reference
iii. Statements of fact (vs. opinion) – is it falsifiable?; plus
iv. Unprivileged
v. Publication of that statement – comm. to at least 1 person; plus
vi. Fault with respect to issue of falsity (at least negligence) – perhaps not checking out truth of statement?; and
vii. Harm – didn’t get job b/c of it
b. Qualified Privilege: can protect otherwise defamatory statements made to others who share a common interest
i. Could include others within firm or the Er community
ii. But can lose privilege (jury question) by:
1. Excessive publication
2. Greater fault (gen recklessness) w/ resp to falsity
c. What about Er telling Ee’s coworkers reason for firing?
i. Saying no reason (b/c EAW anyway) can hurt morale
ii. Few courts say not publicizing if keep it within firm (intracorporate comm. = no publication at all)
iii. But most do count publication w/in firm as publication
d. Self publication: where Er could reasonably foresee ∏ would be under strong compulsion to repeat defamatory statement, a strong causal link exists btw the ∆’s actions and the damage caused by republication.  Where defamed person has no reasonable means of avoiding publication of statement or avoiding the resulting damages.
e. Results in general trend of Er saying as little as possible in job references
i. Problems of mismatching, churning, scarring, and spying.
Employee Mobility and Employer Interest

The role of the law

Fid. duty/Duty of loyalty?
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Protection of IP, Trade Secrets agst Appropriation (property/tort)
XIV. Economic Perspective

a. Training and Experience
i. General human capital: skills, exp, knowledge that could be used outside the firm
1. Ee has incentive to acquire good general occupational training, which Ee owns and can take with him/her
ii. Firm-specific human capital: skills useful only inside this firm.
1. Worthless outside of firm
2. Lifetime emp model  - firm wants Ees to stay and acquire FSHC by promising rising wage and job security over Ee’s career until retirement
b. Two new considerations
i. Proprietary information: valuable outside firm, but value inside firm depends on its being secret and closely held
1. Creates problem of Ee opportunism
ii. Demise of life-time emp: Ers unwilling to make lifetime deals; want newest skills out there.  Turnover increasing, job security gone
1. EE’s now less willing to invest in FSHC w/out some concrete benefit and are more ready to leave jobs and maximize wage by going to external labor market
2. Ers are less willing to train Ee’s in general HC b/c no guarantee it’ll pay off for them – just building up Ee’s marketability.  Also want freedom to fire Ee, but hold onto proprietary information
XV. Duty of Loyalty and Tortious Interference
a. Built into employment contract through agency law.  Does not require express contract.  Lasts only during employment relationship.
b. Co-workers: how far can Ee go while employed by Er to get fellow Ees to go with him to new business?
i. Might depend on what level Ees he wants to take with him
ii. At minimum, can inform co-workers about new company
iii. Dalton: no limit to what ordinary non-fid Ee can do to secretly solicit co-workers to move (minority view).  Ee w/ fiduciary relationship (power to dominate Er) have duty of loyalty
iv. Augut: general manager, who solicited top mgrs – breached his duty of loyalty by soliciting mgrl co-workers while employed
1. Ees subject to this higher duty must quit first, then can solicit whomever he/she wants
c. Customers: how far can Ee go to bring Er1’s customers to Er2?
i. Dalton: no duty of loyalty as long as not fiduciary
ii. Augut: narrow duty of loyalty – cannot solicit while on the job
1. Draw line btw informing and soliciting
XVI. Trade Secrets
a. Under Uniform Trade Secrets Act, a trade secret is info that
i. Derives indep econ value from not being generally known or ascertainable
ii. Is subject to reasonable efforts to maintain secrecy
b. Dicks: Customer list is alleged trade secret, made with significant effort, and valuable.
i. Not trade secret if Er did not keep it secret.  Should restrict access to info or require Ees to sign confidentiality agreement
c. Pepsi-Co: trade secret is valuable, time-sensitive, confidential marketing strategy.  Access restricted to high-level Ees, and emp contract had confidentiality agreement
i. Enjoined based on inevitable disclosure doctrine
ii. When does Pepsi-Co apply?
1. Ee was not candid about job change – lack of candor, not trustworthy
2. Quaker only interviewed PepsiCo Ees for job – intense competition, seems to want inside info
3. Inevitable disclosure: given nature of info and job, couldn’t avoid using trade secret
iii. Effectively imposes implied covenant not to compete (which are disfavored even when expressed)
iv. Concerns
1. Mobility of labor and right to compete
2. Er could have gotten cov’nt not to compete, but didn’t
a. Express non-compete would have given Ee chance to bargain as to scope of restrictions
3. Shift in bargaining power against Ee covered by confidentiality agreement can be turned into non-compete
a. Ee not as likely to threaten to quit, so stripped of core bargaining power (threat of quitting)
XVII. Non-Compete Covenants
a. Basic requirements for valid non-compete
i. Legitimate protectible interest
ii. Assuming Er has legit. interest, scope of non-compete must be reasonable, and reasonably necessary to protect that interest
1. Reasonably necessary in duration, geography, activities
b. Hopper: Ee agrees in K that if she leaves Er, will not practice small animal medicine w/in 5 mi of Laramie, WY for 3 years
i. Protectible interest is exposure to clients: business goodwill and customer relationships
1. Discrete enough to protect w/out req’ing Ee to give back general skills and know-how
2. Info that gives Ee unfair advantage in competition w/ Er
3. Specialized training usually not protectible interest
ii. Scope of restrictions
1. Geography and activities defined narrowly enough
2. Duration is problem – 1 year sufficient
a. Court uses “blue pencil rule” to edit agreement
b. But doesn’t this give incentive for Ers to write overbroad terms b/c no loss if too broad?
iii. Suggests there is constraint on discharge – implies Er can have choice to enforce cov’nt not to compete if fire Ee in good faith, or Er can fire for no reason but then not have benefit of cov’nt
iv. Restraint on competition unreas if promisee’s need to enforce is outweighed by hardship to promisor/public – so hardship to Ee who has been fired w/out cause might outweigh need for Er to enforce it.
c. Ee refuses to sign broad non-compete agreement: actionable wrongful discharge, or under Er rts of EAW?
i. Discharge for refusing to sign contract that would violate public policy seems like pretty straightforward applic. of PP doctrine
ii. Cal. has allowed wrongful discharge action by Ee fired for refusing to sign overbroad agrmt (D’Sa).
1. Cal. stat. is esp. strong on PP agst cov’ts not to compete
2. Other cts have rejected this claim – not the kind of public interest that calls for exception to EAW
iii. Refuse at hiring?  Probably cannot. D’Sa (and wrongful discharge law in general) operates as limitation on EAW.
d. Structure of the law
i. Emp rel is product of contract – what parties agreed to
ii. Lots of Ee rights not in K.  Rights are not waivable.
iii. Law governing non-compete uses both areas
1. Right to compete contractually waivable, but only in part and subject to substantive conditions and close judicial oversight.  Partially and conditionally waivable right.
a. So Er must show legitimate justification for any limit on right to compete
2. Cannot even knowingly agree to unreasonable restraints
iv. Cannot just leave to K b/c public has interest in mobility/market freedom, and rt to compete closely linked to fund’l inalienable rt of Ees – the right of ownership (rt to quit or work in field)
v. Cannot ban completely b/c mutually beneficial – Ees gain by Er’s willingness to share info instead of closely guarding it
e. Suggests there are other conditionally waivable rights
Wage & Hour Regulation and Litigation under the FLSA

XVIII. Who is Covered?
a. Ee vs. Independent Contractor
i. Definition of “employ”: to suffer or permit to work
ii. Use economic realities test to distinguish independent contractors (generally in business for themselves and have own assets and work for variety of people) from Ees (work for Er and are dependent on them)
iii. Rutherford: factory owned by “target Er”, with “nominal Er” (supervisor) who operated one station
1. Ees were hired/fired/paid directly by supervisor
2. Held they are not independent artisans, but dependent Ees
a. Decision shows Er might as well wipe out last vestiges of independence and control
iv. Heath: chicken catchers sue for overtime.  Er claimed crew leader was indep contractor and sole Er.  Court rules there is an Ee-Er rel
1. Multifactor economic realities test (pg. 721): degree of control by putative Er, opportunities for profit/loss, investment n equipment, special skill, permanence of working relationship, is work integral part of Er’s business.
2. Really looking for dependence vs. independence
a. Workers have no physical capital, no equipment, easily replaceable (have nothing but their labor)
b. Contrast with someone who has independent business who can use his skill to increase his profits
3. Note: if intermediate supervisor is himself an Ee, heavily in favor of all workers being Ees.  But even if intermediate supervisor is indep contractor, can still have joint Ers
b. Who is liable as an Er?
i. Zheng: garment industry, with manufacturer who contracts out process to other operators who hire Ees directly
1. Equipment/premises
a. CF pivotal factor was effective control – seems to be indicated by workers’ presence on Er’s premises
2. Did contractor have business that could/did shift as a unit from one putative Er to another?
a. If contractors can shop around, not entirely dep on one mfr
3. Extent to which Ees performed discrete line-job integral to putative Er’s operation
a. Not too much weight – legitimate outsourcing typical
4. Does contract responsibility pass from one subcontractor to another w/out material changes in work of putative Ees?
a. Comes from Rutherford, where supervisor would change but Ees stay
5. Degree of supervision by target Er
a. If you control terms/conditions, there is control
b. If time/quality, probably not
6. Did Ees work exclusively or predominantly for putative Er?
7. Industry custom and historical purpose
c. FLSA Violations
i. Minimum wage violation: (wages per wk) / (hrs wrked per wk) ( if less than $5.15, then violation
ii. Overtime violation: If hrs wrked per week is greater than 40, Ee must be paid 150% of regular rate for all hrs over 40
XIX. Covered Working Time

a. What hours constitute compensable work time?
i. You’re working when you are suffered or permitted to work
1. Davis: off the clock work
2. ∏ must prove Er had actual or constructive knowledge of Ee’s off-the-clock uncompensated work time.
3. Er had and enforced strict policy against off-clock work, and ∏ kept off-clock work secret
ii. Wal-Mart: managers req’ing off-clock work
1. If person (agent of Er) is ordering you to work off-clock, Er is liable; but if policy makes you do it and you keep it secret, no liability (Davis)
b. What counts as working time?
i. Recurring issues
1. Travel time: commuting to and from work not covered.  But travel btw work sites during work day is covered.
2. Breaks: short rest breaks for benefit of Er (to allow you to keep working) are part of working time.  But 30 minute breaks for meals where you’re free to go is not covered.
ii. Dinges: real question is whether Ee can effectively use the time for the ordinary activities of private life.
1. Fact that Ee agreed to these terms is used as tiebreaker; not ordinarily relevant
2. Court focused on what Ees can do at home while on-call
3. Also worried Er would restructure work in a way that would hurt both Ees/Er
4. Important that there weren’t many emergency calls, so long periods of uninterrupted time
iii. Preliminary and postliminary activities: IBP v. Alvarez
1. Once you’ve started principal work activities, the workday is basically continuous – don’t get docked for waiting around time
2. Under Portal-to-Portal Act, activities that are merely pre/post-liminary to that principal activity are not compensable
3. Preparatory activities “integral and indispensable” to principal activity is part of principal activity – not excluded as pre/postliminary
4. Donning and doffing of required protective gear (not ordinary uniforms or gear, but protective gear req’d by OSHA) is “integral and indispensable” to job, and is compensable
c. What counts as wages (for minimum wage purposes)?
i. All cash remuneration paid during workweek – includes tips, commissions, bonuses
1. Only counts during week in which this is paid
ii. Doesn’t include gifts, holiday/discretionary bonuses, profit-sharing payments if not based on work or performance, vacation pay, sick pay.  Contribution for fringe benefits/insurance is not part of wages
d. What counts as regular rate?
i. If basic hourly rate < $5.15, must take into account other forms of compensation (e.g., tips).
ii. Commission or piece rate is same calculation (total wgs/total hrs)
iii. Salary Ees are not necessarily exempt – use weekly salary
XX. Comp Time

a. Public Ers get to opt for comp time instead of overtime wages
i. Continuity issues
ii. May be solution for Er who needs lots of hours from Ee in spurts instead of regularly kept hours
b. Ers in private sector want to amend FLSA to make comp time an option
i. Who gets to decide when Ee takes accrued comp time?  Could Er force Ee to stop working for a period and take the time?
ii. Enforcement or administrative problems
1. Regulating when Ee gets to take off
2. Who makes decisions on when time off is taken
iii. Private sector union is only organized opposition – for Ees who are making ends meet through overtime
XXI. White-Collar Exemptions

a. Bona fide executives, administrative Ees, professional Ees
b. Reasons for WC exemptions
i. Higher salaries and fringe benefits
ii. Seem to have bargaining power and the ability to protect themselves from overtime exploitation.  Can negotiate over hours or protect themselves by wage-bargaining.
iii. Specialized Ees are valued by Ers who need them and are willing to pay extra premium
iv. May want career development
v. Want the status – don’t want to be grouped with lower wage wkrs
vi. Cannot monitor the working time as easily
c. See Handout for new regulations
d. Scherer v. Compass Group (decided before new regs): ∏ was executive chef at university food service; 75% of time spent making food.  Rest was planning and supervising operations.
i. Learned professional?  Formal academic training?
1. Requires advanced knowledge in specialized science or knowledge
2. Look at list of examples
3. Title of “executive” not dispositive
4. Not enough to classify him as “learned professional” simply b/c others in position may have degree
5. Even w/ degree, look at nature of job
ii. Executive Ee, ie., management?
1. Most of time spent doing tasks that ppl he manages does, but does management stuff.  Look at comparative wages
iii. Look at definitions at end of reg: “primary duty”
1. Amt of time in management relevant, but need not be over 50% - just has to be primary duty
2. Significantly higher salary also considered
XXII. Economics, Alternatives

a. How are Ers going to respond to minimum wage laws?
i. Forego part of profits and raise wages
1. When producers are making monopoly profits (not very competitive market), but where customers are price-sensitive (demand would fall in response to higher prices)
ii. Pass cost onto consumers
iii. Go out of/shrink business
1. Marginal firms that can’t pass cost to consumers
2. Argument is that these are marginal, inefficient producers using sweat labor anyway
3. Workers, capital, and demand should all flow to more efficient, higher-wage producers
iv. Relocate business outside jurisdiction
1. Try to avoid by making coverage as wide as possible – but harder due to increased global/transnational production
v. Substitute machines (capital/tech) for people
vi. Cheat
b. Card/Krueger studies: employment levels increased in some circumstances – if minimum wage goes up, some ppl can be pulled onto the job market in certain industries
XXIII. Enforcement
a. Must figure out what kind of pressure by the gov’t on mgmt will induce mgmt itself to comply – to “self-regulate”
i. Big penalties (beyond compensation) and regular unannounced inspections
ii. Private suits – at minimum, need private right of action, which we have under FLSA but not health and safety laws
iii. Bar from K firms found to have cheated
iv. Rewards, like tax breaks or gov’t K or affirmative defense, for firms w/ internal systems designed to insure wkrs have their own way, inside the firm, to report problems and get relief
b. Responsive Regulation
i. Tri-partism: have gov’t and firm, and need 3rd party to represent beneficiaries of the regulation (workers) to monitor compliance – someone independent of gov’t and firm.
1. For workplace regulations, union is ideal 3rd party
2. Plaintiff’s attys
3. Other third parties w/ incentive to monitor compliance (NGO’s, identity-based orgs)
ii. Private, non-gov’tal resources can be used to leverage public enforcement resources and amplify voices of workers; allow them to overcome collective action problems they face by pointing to shared violations – so they can both speak up to mgmt w/out fear of retaliation and get gov’t to use its limited enforcement resources to come in and punish
iii. Must educate at bottom – teach workers about their rights and give them a way to speak.  Want to get their concerns to mgmt if mgmt is willing to deal w/ them, or outside to gov’t and cts if not
c. Is there a way to incentivize managers at very top to monitor working conditions at the bottom, in complex arrangements with many layers of contractors?
i. Broad standard of joint employer liability – top mgmt joint Er with any contractor
1. Will then set up monitoring of labor standards in addition to quality, productivity
ii. Hot goods provision: if goods are made in violation of the Act, then goods can be impounded (esp used for child labor; only Dept of Labor can bring action).
1. If mgmt has interest in speedy continued reliable production of goods coming out of shops, threat of hot goods injunction will give incentive to make sure it doesn’t happen.
2. Goods won’t enter stream of commerce unless you set up systems reasonably designed to monitor the conds below
iii. Public campaigns to educate – consumer sympathy to laborers
1. Get information to consumers about which brands comply
d. Getting workers themselves involved
i. Federal law requires Er to have signs that say how to anonymously report unsafe working conditions (though some Ees still hesitant)
ii. Protecting workers from reprisals (e.g., immigration or discharge)
iii. Unionization – gold standard
iv. Personal liability rules for managers (though lack of crim liability)
v. Class actions
1. Provides anonymity, more worth it to ∏’s attys
Mandatory Arbitration:  Deregulation or Reform?
XXIV. FAA and its Application
a. Legislative history
i. §2 makes enforceable arb agrmets in “contract evidencing a transaction involing commerce”
ii. §1 excludes seamen, RR Ees, or any other class of wrkrs engaged in interstate commerce
iii. Not expected to extend to labor/empl K.  §1 was just meant to reassure union allies who were concerned it would be read more broadly
b. Circuit City: ignored legislative history, used plain meaning to say all employment K are w/in scope of full commerce power
i. Ejusdem generis: where general words follow specific words, general words construed to refer to same group as specific words
XXV. Gilmer and aftermath
a. Already decided federal statutory claims are not excluded from FAA.  Question of whether ADEA and federal emp statutes are special in some way as to be taken out of the FAA.
i. Must show Congress intended to exclude these claims
b. Distinguishing Alexander v. Gardner-Denver
i. Alexander about collective bargaining, and Giler is an indiv K
1. Might not have actually agreed in collective bargaining – union can’t waive right to litigate on rights of indiv
2. Concern unions are not attentive to interest of minority grps
ii. Alexander also questions capacity of arbitrator to litigate claims
1. Labor arbitrators have expertise in labor contracts, bargaining issues, and not indiv statutory claims
2. Currently, nat’l policy in favor of arbitration
c. Kinds of claims at stake in Gilmer
i. Ee claims
1. No basis for distinguishing Title VII or any other fed. anti-discrim statutes
2. So all individual private claims under FLSA, ERISA, etc. can now be channeled into arbitration by an appropriate explicit and broad arbitration clause
3. But does not include NLRA right not to be discrim against for supporting a union.
a. Only covers private lawsuits; so fed agencies are not bound by indiv arb agmts (EEOC v. Wafflehouse); agencies can pursue claims on behalf of individuals
b. Same with Dept of Labor claims
ii. State claims
1. All state K and tort claims, including PP tort claims, can be covered and subject to mandatory arb under clause
2. Note that Congress has power to make exceptions to FAA in federal statutes, but states don’t have that power
3. But FAA preserves ordinary objections to enforceability of K (unconscionable, no offer, no consideration, etc.)
iii. Er claims
1. Can be included, but Er writes K.  So concerned about asymmetry in arb clause that could give Ee argument to invalidate the agreement
a. Decision-making process skewed in Er’s favor
b. Inadequate process (e.g., limited discovery) or barriers to adjudication
2. Q of whether the particular arb agreement is valid
d. What is at stake?
i. Waiver of right to litigate and right to choose forum
ii. But does not waive underlying claims or remedies
iii. Trade-off is to create system where more ∏s get hearing, but give Ers insurance against jackpot jury trials – but depends on arbitration being a fair system
XXVI. Challenges to Arbitration Agreements

a. Three sources for objections: (1) FAA, (basic requirements); (2) subst statute (subst rts and remedies must be preserved); (3) state K law (unconscionability, good faith, offer, accpt, consid, fraud, duress, etc.)
b. Three types of objections
i. Categorical – arbitration is inappropriate for some statutory claims (mostly disposed of by Gilmer)
1. Will privatize the law
a. Proceedings not public, award not published, less precedent and accountability, less process
b. Gilmer says FAA covers, so too bad
2. Nature of tribunals/arbitrators
a. Expertise/competence
b. More limited and informal (less discovery, lack of written awards)
i. Gilmer: trade-off is informality for speed and accessibility, which is ok
c. Ers are repeat players (but so are ∏’s attys)
i. Gilmer: will not speculate arbs are biased
d. Safeguards designed for impartial process, to protect from Ers writing agrmts that favor them
ii. Agreement – nature of procedures provided inadequate
1. Gilmer: this agreement has enough protections; just substituting one forum for another
a. Enough discovery, depositions, backed by subpoena power
b. Fair process for selecting arbitrator
c. Award is written
d. Leaves remedies that would have been available under the statute
e. Does not bar class actions (otherwise arb decides)
i. Some claims are not as viable w/out it
2. So perhaps can challenge agrmt with less protections, like one that bars equitable relief statute entitles you
iii. Award/Judicial review
c. Must be able to “effectively vindicate” substantive claim
d. Hooters v. Phillips: agreement pervaded by lots of flawed provisions that it isn’t even arbitration.  Hooters breached agreement by making rules so unfair it didn’t fulfill its contractual obligation to draft arb rules in good faith.  Promulgation of so many biased rules breaches the K entered into by the parties.  May want quicker trigger to punish, to deter Ers.
e. Armendariz: procedural protections essential to arbitration
i. Neutral arbiter
ii. Adequate discovery
iii. Written award subject to judicial review
iv. All remedies otherwise available in court
v. No extra expenses on Ee
f. Halliburton: company changes policy and makes Ee sign arb agrmt.  Ee then says demoted due to age and race.  Court says ok to make it condition of emp to sign arb agrmt.
i. Party asserting change to EAW K must prove: (1) notice of change, and (2) acceptance of change.
1. Ee continuing emp, after notice, is acceptance
ii. B/c an Er has right to fire at will, “it cannot be unconscionable, without more, merely to premise continued employment on acceptance of new or additional employment terms.”
iii. Need procedural and substantive unconscionability
1. Procedural: contract of adhesion (Ee had no choice)?
a. TX: says no
b. CA: maybe, but then must show substantive
2. Substantive: agreement contains skewed terms
iv. Circuit City v. Ahmed: if Ee had option to opt out and did not, then not procedurally unconscionable
v. Problem: Ers secure voluntary waiver for non-waivable claims, and thus it won’t be procedurally unconscionable and cannot challenge under unconscionability.
1. Contrast Armendariz, which applies 5 criteria as minimum standard for enforceability.
g. Comparing non-compete cov’nts (NCC) and mand. arb agrmts (MAA)
i. Both waive rights, but rights are “conditionally waivable” and valid if and only if they meet certain substantive conditions
ii. Waive rts that are closely adjacent and supportive of other rts that law makes non-waivable, so that unregulated waiver of one would effectively waive the other
1. NCCs waive rt to compete, but if unregulated could cripple Ee’s rt to quit
2. MAAs waive rt to litigate future claims that are themselves not waivable.  Can’t waive right to be free from discrim, but would in effect do so if waive rts to litigate future discrim claim altogether
iii. But do not want to prohibit these agreements b/c of benefits
1. MAA has benefits of affordability and accessibility
2. NCC allows Er to give Ee access to info and contacts that makes Ee more productive and valuable to Er (that Er would otherwise closely guard or charge Ee a lot for)
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