Attack Outline - Environmental Law – Richard Revesz – Fall 2009
Goals of Environmental Regulation:  Maximize social welfare (the sum of the private welfare of each individual) while addressing unfair distribution (although, this may be better regulated via the tax system).  Reduce mortality and reduce morbidity (increase the quality of life).

Approaches to regulating a pollutant

	Approach
	Pros
	Cons

	1. Emissions limits (max quantity of emission/unit of production)
	Equally-distributed costs.  
	May not control for total quantity.

May not establish the most efficient level.

	2. Ambient air quality std (max. allowed amount of pollution)
	Focuses upon controlling total amount of pollution and environmental degradation.
	Transition problem.

Need a margin of safety in case of imperfect enforcement.  

How enforced?

	3. Cap-and-trade (economic incentive system 1)
	Could achieve benefits of AAQS.  Allows market forces to use inside info and to generate innovative solutions.  “Fairer” distribution.  Generates revenue from auctioning of permits.  Permit price provides gauge for enforcement effectiveness.
	System doesn’t focus on result (ambient quality) but upon cause (emissions).  Some producers do not have to change their ways if they can afford not to, thus could lead to very high concentrations (“hot spots”—a fixable problem).  Problem also if non-market parties can “retire” permits.

	4. Production tax (economic incentive system 2)
	Provides revenue and disincentivizes production of emissions.  Can also incentivize innovation.  Known cost to polluters.
	Stifles business and development.  Will the tax be used to resolve the problem?  Does not control quantity b/c firms will still pollute to the point of diminishing returns.  Tax may not be set at appropriate level.

	5. Liability rule (damages) (see p604)
	Puts blame on worst actors, allows for innovation.
	Does not control amount of pollution b/c actors will still pollute up to the point of diminishing returns.  Transaction costs may impede transmission of incentives. Imperfect enforcement and insolvency problem.

	6. Property rule (injunctions or zoning)
	Clear standard.
	Enforcement costs.  May not allow bargaining around.  May not be set at appropriate level.


Policy Issues:

· Concentrated or dispersed benefits/costs—regulated by location?  
· Concentration may allow more efficient cleanup and allows people to move, but what people who cannot move?  Do we even want to use environmental regulation to affect population factors?
· Local land use regs – usually concentration; federal regs – dispersion.
· Controlling costs vs. controlling aggregate exposure to harm.

· Non-health effects – effects on aesthetics and cultural traditions
· How to value?

· Complicated system has high transaction costs.
· Controlling price vs. quantity – c&t controls for quantity more than price; tax controls for price but not quantity.  Concern for price b/c regulation might have larger impact than planned, and quantity b/c of health effects.
· Stringency of regulation/potency of benefits vs. adverse economic effects to industry.

· For cost/benefit, virtually every benefit would need to be quantified.  1/1M, 1/1K, or 1/10 probability of death?
· Consider feasibility (i.e., cost to industry) alone or costs and benefits (CBA)?
Command-and-control regulation:  generally BAT (best available technology, taking into account not bankrupting the industry)—(i) design standards or (ii) performance standards.

Marketable Permit Schemes

· Comparing BAT regulation to Market Permit and Tax Scheme (p161)

	Scheme
	Incentives to develop new tech?
	Incentives to reduce pollution?
	Efficiently allocates control costs?
	Entrenchment effect
	Controls level of pollution?
	Provides revenue to Gov’t?

	BAT
	No.
	Not if meet std.
	No.
	Yes (see below)
	No
	No.

	Permit
	if $$ < permit
	if $$ < permit
	Yes, by allowing every firm to pay the same price per unit of pollution. (permit price)
	Depends upon allocation.
	Yes
	Potentially

	Tax
	if $$ < tax
	if $$ < tax
	“ “ (tax amount)
	same as BAT?
	No.
	Yes.


· Other problems with BAT scheme:

· Penalizes successful and new products and processes.  New sources are not at risk of shutdown, because they’re economically healthier, must run a lengthy gauntlet of approval processes which discourage investment, place stricter reqs on successful businesses because they can bear them. 
· Provide a lot of points of legal vulnerability, making it often more cost-effective to litigate than to comply – MPS disputes would be mostly limited to whether a source’s discharges exceeded its permitted amount.
· Doesn’t allow an agency to prioritize intelligently and tends to reinforce regulatory inertia.
· Government has to expend significant resources to determine BAT.

· Other benefits of MPS over tax/effluent fees (p172):

· MPS (with adequate enforcement) ensures a given level of pollution, not dependent upon firms’ cost-benefit decisions.

· Good for threshold pollutant.

· Not eroded by economic growth or price inflation.  
· Can be geographically flexible.
· Can avoid creation of revenue, which may cause political problems.

· Can avoid initial costs, which may help politically, and help a struggling industry.

· Special type of MPS:  Market in Environmental Degradation (p169n7).

· Choosing between regulatory vs. liability schemes (Shavell, p195):

· Information:  Private actors have better information than regulatory authorities about an activity’s risk( liability preferable.

· Judgment-proof problem:  Actors causing risk are likely to have insufficient assets( regulatory.  (Insurance may not exist to address).
· Effectiveness of remedy:  Low probability of lawsuits despite harm( regulatory

· Consider administrative costs—likely to favor liability (p199).
FEDERALISM ISSUES  (IV. on Outline)

· Limitations on Federal Power:

· Congress can encourage states to regulate a particular field or a particular way but cannot require the states to do so.  Am. X, per U.S.

· Loophole:  Fed allows states “choice” of regulating or not, advising states that if they do not, Fed will intervene (in a vague, unspecified way).

· Congress is limited in its power to allow private suits against the states.  Am. XI, per U.S.

· Constitutional limitations are relatively weak.  Thus, federalism issues hinge more upon policy.
· Limitations on State Power
· The Supremacy Clause (see, e.g., Clean Air Markets Group re: SO2 market)
· Express preemption (by statute—e.g., CAA)

· Field occupation – implicit preemption.

· Conflict preemption – A state regulation cannot conflict with federal law.

· The Dormant Commerce Clause

· States cannot burden out-of-state competition.  See, e.g. Alliance for Clean Coal.
· E.g., states cannot reserve hazardous waste sites for only in-state waste.

· Federal vs. State regulation
	In favor of federal regulation
	Against (and in favor of state regulation)

	1) Race-to-the-bottom (although CAA §102(c) allow inter-state compacts)

2) Limit interstate externalities (b/c states want to reap the economic benefits of industry but have the costs, including existence value costs, affect others).

3) Economies of Scale (e.g., CAA §103 R&D)

4) Uniformity of requirements upon industry (stronger argument re: product rather than process)

5) Public choice – Environmental interests benefit from a concentrated, critical mass on the federal scale.

6) Quasi-constitutional right to clean environment nationwide.
	1a) States could compete on other measures and still decrease social welfare
1b) States could compete on more stringent regulations and increase social welfare

2) Existing federal plans don’t address interstate externalities.  (Nt’l ambient standards don’t control for it and emissions limitations don’t control for aggregate exposure or location of sources.)  See section on perverse interstate incentives.  This may not be practical.
3a) Competition and smaller operations have benefits as well.  High levels of centralization are not always more economical.

3b) Information could still be centralized, while other functions are given to states.
4a) But doesn’t account for different regional preferences and costs, which we may want to consider.  Federal regulation could possibly, but would be more complex and would undermine #3.  (of course, PSD and NonA amendments fractured the uniformity of the CAA)
4b) Experimentation among state – good results can be adopted more widely and bad results can be isolated.
5a) Disaggregated polluters are also more concentrated at the federal level (Ex: auto industry sought preemption, p283, and high-sulfur coal industry sought protection, p288).

5b) And the larger an environmental coalition, the more diverse

5c) Also, dispersed regulation allows for regional specification, whereas national politics sometimes is used strategically (Ex: dirty air states sought PSD, which would affect clean air states more, p300; also p305 article)


** In the 90s, many who favored federal enforcement in the 70s now favored state enforcement due to more stringent requirements at the state level.

CLEAN AIR ACT  (V.)

· (F) = federal responsibility, (S)= state responsibility
	
	Ambient Standards
	Emission Standards

	NAAQS (1970),  § 108 (cannot consider feasibility)
	(i) Primary component, §109(b)(1), for health w/ margin of safety (F)

(ii) Secondary component, §109(b)(2), for welfare (F)
	- SIPs for existing and non-MEF new sources (S), §110 (FIP if not approved, § 110(k), or implemented, (c)).
- NSPS (BAT for category) for some new/“modified” sources (F), § 111

- Auto stds (F) (preempt state stds),  § 202 et seq.

	PSD (1977) (following Sierra Club v. Ruckleshaus)
	Baseline (F) - §169(4) - +allowable increment (F, S) - §§162-64.
	- BACT (case-by-case) applying to “new major emitting facilities” (MEF) (F,S) - §169(1)-(4)

	Nonattainment (1977, 1990)
	RFP (reasonable further progress) (F,S) -§171(1)  (permits require offsetting)
	- LAER (lowest achievable emission rates) for new sources (F,S) - §173(a)(2)

- RACT (reasonably available control tech.) for existing sources (F,S) - §172(c)(1)

	Interstate provisions (1977)
	§§ 110(a)(2)(D), 126, § 176A?
	§§ 110(a)(2)(D), 126.  (+ marketable permit scheme for SO2/acid rain, § 401)

	Hazardous Air Pollutant (HAP),  § 112.
	(F)
	


· General approach for setting NAAQS (e.g., for lead, p323) –(not taking into account cost)
· 1) Determine the most sensitive group (critical population)

· 2) Determine the lowest level at which health effects of the pollutant (critical effects) manifest
· 3) Establish the safe level (assuming possible)
· 4) Determine how much of pollutant exposure is attributable to air (and, thus, regulatable under the CAA)
· 5) Calculate safe level based upon concentration in air (e.g., Pb/blood level compared to Pb/air level)

· 6) Account for a margin of safety.

· SIPs:  States are allowed to set standards more stringent than the NAAQS only through state regulation, not the SIPs.  Un. Electric Co. v. EPA.

· But more stringent standards using state law might be more difficult than using SIPs:
· SIPs are more insulated from local political processes—they’ve already got to make the plan, so it’s easier to move from that to a stricter standard. (“The Feds made us do this.”)
· SIPs can be enforced by federal or state gov’t and more easily by private plaintiffs—because violators can be sued in federal citizen-suit actions. 
· Pros of State Standards:

· States can more cheaply determine the best ways to meet the NAAQS, given their regional particularities.

· States can better determine which workers are less reemployable in the area and make decisions that affect them less.

· Cons:  State politicians can use the system to punish opponents and reward supporters.
· Counter:  This can happen on the national level as well.

CLEAN AIR ACT  (cont.)

· Manipulation of the system:  
· Citizens Against the Refinery’s Effects (p390)—VA agreed to “offset” new factory emissions by reducing asphalt paving (which it would have done anyway).

· Chevron v. NRDC—allowed plants to be “bubbled” so improvements would not require a permit as a new source if total emissions of a plant did not increase.

· Differences between bubbles and offsets – p396.

· Old Plant Effect (p298, 405):  The “greatest tragedy of federal environmental regulation” – the pressure to grandfather existing sources.  The old plant effect results, undermining the whole scheme, demonstrating that more stringent regulation does not necessarily lead to better environmental outcomes.  (See below for solutions.)
· Regulators are hampered by the fact that industry has better access to information but has every incentive to mislead.  Re: auto stds in Int’l Harvester, the standards were met on time and the industry did not suffer significantly.  In general, the cost of regulation is often over-estimated—due to (1) misinformation or lack of information and (2) the observation that costs are estimated by the cost of “end-of-pipe” technology but compliance often results from the adjustment of processes which cost less than retrofitting.

· New Source
· (1) Attainment area? --> PSD, BACT applies case-by-case (NSPS, if set, is lower bound)

· (2) NonAttainment area? ( 

· (a) MEF? ( LAER (NSPS, if set, is lower bound)

· (b) not MEF? ( NSPS, if set, or regulated by SIP.
· NSR was supposed to ensure that modifications triggered more stringent standards

· But the EPA has allowed loopholes, such as limiting definition of “modifications” to “major modifications,” which does not include routine maintenance.  WEPCO.

· Enforcement of CAA

· §113(a)(5) – Discretion of EPA, upon finding of noncompliance, to issue order or injunction of construction, issue administrative penalty, or bring a civil action.
· § 167- Discretion of EPA to issue order or injunction of MEF construction if permit does not conform to PSD or SIP doesn’t conform for NonA area.

· Liability for federal enforcement under CAA:  §113(b), (c)

· Citizen suits available when EPA has not exercised a nondiscretionary duty.  See, e.g., Massachusetts v. EPA (re: greenhouse gas regulation for mobile sources, the Court held that making a judgment of endangerment, per § 202(a)(1), is mandatory upon a petition for rulemaking, even if the judgment is that no decision will be made based upon reasonable considerations).
· NAAQS after implementation of PSD and NonA programs

· Areas under PSD can’t degrade to the NAAQS, so PSD level is irrelevant.  

· Areas under nonattainment have lower interim standards (b/c RFP, per § 171, is determined in reference to SIP, which regards existing sources), so NAAQS irrelevant.
Clean Air Act 3
· Interstate Pollution
· (Coasian bargaining does not occur due to high transaction costs, unclear entitlements, and difficulties of proving causation.  NAAQS do not control for location of sources.)
· SIP Challenge (§ 110(a)(2)(D))

· Challenge that SIP or SIP revision does not prevent in-state source from (i) “contribut[ing] significantly” to nonattainment or interfering with maintenance or (ii) interfering with PSD measures (violating increments).
· Brought by affected state w/in 60 days of SIP or revision approval, re: single pollution source; may consider costs re: significant contribution

· Judge decides.

· Section 126 Petition

· State or political subdivisions petition EPA that major source or group of sources contribute significantly to nonattainment or maintenance or interfere with PSD.
· EPA decides:  Emissions in the challenged state substantially contribute (§ 110(a)(2)(D)) to a violation of NAAQS in the challenging state?  ( Petition granted.  Otherwise, not.
· SIP Call (§ 110(k)(5)

· Administrator finds SIP is “substantially inadequate” to comply ( SIP call requires state to correct the inadequacies.

· Private cause of action: (1) Petition EPA to issue SIP Call.  If denied, (2) challenge denial in court.

· Challenges to the NAAQS have to be filed in the D.C. circuit, but challenges to SIPs must be filed in the relevant circuit, per § 307(b), unless the administrator’s decision has national scope or effect.
· Judge decides.
· Which is best?

· Section 126 allows EPA to directly regulate.  A SIP challenge is limited to the emissions at issue.  A SIP call may only be brought states.
REGULATING GREENHOUSE GASES

· (1) Petition EPA to list a pollutant

· (2) EPA:  pollutant? ( causes or contributes to air pollution that endangers public welfare? 
· Yes ( if so, must regulate;
· No ( not required to regulate; or
Don’t want to decide ( must “provide some reasonable explanation as to why it cannot or will not exercise its discretion” 

PERVERSE INCENTIVES

· NAAQS regulate total amount and emissions per source.  Emissions standards regulate amount of pollution per production unit.  Neither directly affects location/distribution of sources.

· Tall stacks (p423):  Prior to CAA amendments, states were incentivized to externalize impacts of pollution by allowing tall stacks to achieve compliance while maintaining margin for growth.

· Old-plant effect (p298, 405):  Stricter standards for new sources ( incentive to keep older, less efficient, more polluting plants in operation rather than replace them with more efficient ones.  Also, permit requirements serve as a barrier to entry to new participants in the market.
· As a result, NSR became a way for plants to delay modification, rather than to come into compliance.

· Potential Solutions: 

· Cap and trade system – existing sources get them, but they face an incentive to reduce their pollution.
· Problem:  hot spots --- Could be addressed via regional limitations.

· Time limit on grandfathering—cf. zoning.

· But investors did not consider possible regulation and could have difficulty predicting how the timetable will be set.

· Counter:  They may not have contemplated NSR either, and it gives them a windfall due to competitive advantage; a timetable based on useful life would just be removing that windfall.  It could even be based upon tax depreciation timelines (which are favorable to companies for tax purposes).  Arguably, that’s the amount of time the company would have expected to use the plant anyway.

· Also, re: SuperFund, courts have held that some legal/regulatory change is a foreseeable business risk and does not implicate due process rights.

· Delaying the establishment of a baseline for PSD until an MEF requests a permit( encourages companies to avoid creating MEFs (hence, the bubble concept).
· Increases in production rates do not trigger more stringent limitations b/c emissions limitations are tied to production rates.

· Different political regime ( different regulatory interpretations.  E.g., EPA took costs into consideration re: interstate provisions’ requirement that upwind state not “contribute significantly” to downwind pollution, but not re: American Trucking (?).

· Re: Interstate Entitlements
· (1) Downwind (receiving) state meets NAAQS( upwind pollution not limited

· Result:  first-in-time rule incentivizes both states to consume the “margin for growth” first
· Exacerbated by judicial decisions which disincentive dw states from enacting more stringent regs, while upw states can consume margin.  E.g., APCD v. EPA (see notes: more stringent state standards can’t be enforced via § 126)
· (2) Downwind state out of compliance ( u.p. limited if it “significantly contributes”

· Even if upw reduction is more efficient, if u.p. not significant, dw bears full cost of seeking attainment.  After dw improvements, situation flips to (3).

· (3) Downwind state out of compliance solely due to up ( “but for” up limited

· Even if dw reduction more efficient, upw now responsible for reduction, thus potentially crippling upw industry.
· Because the remedy for a successful SIP revision challenge is limited to the emissions at issue, not aggregate emissions ( incentive for states to implement SIP revisions piecemeal.
· Environmental groups may pressure EPA to regulate GHGs under CAA—not necessarily b/c they believe the CAA is the best method of doing so but in order to force Congress’ hand to carve out CO2 from the CAA and create a new statute.

· If liability for hazardous substances depended upon ownership ( companies incentivized, as in Hines Lumber (p665), to characterizes arrangements for disposal as “sales” to avoid liability.

· EPA pursues Superfund (or any scheme) too aggressively ( potential backlash in Congress.

· NEPA has been interpreted not to require EISs for positive environmental impact, but this excludes consideration of potentially better alternatives.

· Agencies have incentive to conduct EAs to avoid the expense of EIS, but if EISs were cheaper and less time-consuming, perhaps they would conduct EISs more readily.
· Political pressure ( HCP exceptions.

EFFECTIVE REGULATIONS/ GOOD INCENTIVES
· Sulfur dioxide regulation under the CAA—created a successful market permit scheme.

· Technology-forcing standards under CAA Mobile Source regulation.  See Int’l Harvester.

· Met by change in process, not just “end-of-the-pipe” retrofitting.

· Ex ante (regulatory scheme) v. Ex post (liability scheme)

· Information:  Private actors have better information about an activity’s risk or can more efficiently manage and monitor it than regulatory authorities ( liability preferable.

· Judgment-proof problem:  Actors causing risk are likely to have insufficient assets or can declare dividends and reduce assets( regulatory.

· but companies don’t usually plan to be insolvent and don’t want to signal such a plan.  Perhaps the corporate veil can be pierced.  Not all companies are going to be willing to operate under the structural constraints necessary to protect themselves completely from liability.  Insurance or bond requirement, although the market may not exist.

· Effectiveness of remedy:  Low probability of lawsuits despite harm( regulatory

· Causation issues re: liability—

· Harm doesn’t show up for a long time, no signature disease 

· Probabilistic liability/proportional causation above a certain threshold; Market-share liability

· Timing issues:  statutes of limitations and how they are construed.  Should statute begin to run at the time of the discovery of the harm (more modern rule) or at the time of exposure (traditional rule)? 

· Free rider problem - high costs, low individual benefits.

· Addressed by class action suits.

· Consider administrative costs—likely to favor liability (p199). 
· Consider incentives for producers/managers of waste re: volume, method of handling, level of care, disposal site, post-disposal care, and cleanup. p604-05.

· Private cleanup under CERCLA saves $$, presumably b/c private actors have stronger incentives to minimize costs and can supervise contractors more efficiently. p637.

· Define liability broadly (as under CERCLA) to have at least one solvent, responsible party.
· But this goes against the fundamental corporate concept of limited liability of shareholders.  
· Whatever the rule is, incentives will exist to structure transactions to avoid liability

· Joint and Several Liability ( large (highly-solvent) company incentivized to vertically integrate a hazardous waste disposal site or engage in joint ventures with other highly-solvent companies to limit its financial risk.

· Not allowing private parties who have cleaned up a hazardous waste site to recover costs unless they have complied with the NCP ( incentives private parties not to cut corners when cleaning up sites.
HAZARDOUS SUBSTANCES
· RCRA
· Ex ante regulation of

· Treatment, storage, and disposal (TSD) of solid and hazardous waste.  

· (easier to regulate than amount of waste b/c requires less info)
· Generators, transporters, and disposal facilities

· Definitions

· Solid waste - § 1004(27)

· In-process recyclable materials are not waste, unless they require significant processing before recycling back into the process, per EPA.  p618.

· Hazardous waste - § 1004(5).  
· Further defined by regulation (p619) re:

· Characteristics – toxicity, ignitability, corrosivity, and reactivity

· Effects – significant threat of mortality, illness, environment

· Even if population risk is low, EPA may reasonably consider individual risk when regulating.  Am. Petroleum Inst. v. EPA, p622.

· “Mixed waste” = hazardous waste, per EPA (upheld by Am. Chemistry Council, p626)
· Enforcement

· EPA under §§ 3008, 7003
· Citizen suits - § 7002

· Remedy is prohibitory injunction or mandatory injunction (requiring cleanup), not reimbursement for cleanup costs.  Meghrig v. KFC Western (p607).

· CERCLA/Superfund – liability regime for cleanup of hazardous substances.  (provides incentives to solvent parties to find pollution and clean it up).
· Liability
· PRPs (§ 107)
· Current owner and operator of a vessel or facility at which the release occurs.  (always liable, per New York v. Shore Realty Corp.).

· Participation and control test:  A parent corporation (or controlling shareholder) can be held liable under CERCLA as an operator of a subsidiary’s facility, regardless of the parent’s relationship to the subsidiary when the parent is specially involved in the operations related to hazardous waste.  United States v. Bestfoods, U.S. (1998), 651

· Prior owners or operators 

· only if disposal of hazardous substances occurred during tenure 

· or if sold/transferred the property w/o disclosing knowledge of release or threatened release, § 101(35)(C), p688-89
· Generators who arrange for disposal, treatment, or transportation
· Is intent to dispose of a waste required for arranger liability?

· Yes (7th Cir.)

· It Depends (11th Cir. case-by-case approach)

· No, if the arranged transaction inherently involves disposal and the arranger directed the disposal upon substances that it owned.  United States v. Aceto Agricultural Chemicals Corp., (8th Cir. 1989), p660.
· Transporters, if they selected the site
· Triggered by (p647n6)

· “release, or a threatened release which causes the incurrence of response costs, of a hazardous substance.”  107(a)(4) (“hazardous substance” is broader than RCRA’s “hazardous waste,” which turned on the definition of “discarded.”)
· “Release” is defined in § 101.

· “Threatened release” is not.  The statutory structure does not seem to trigger liability for mere storage of waste using best practices; so storage cannot always be a “threatened release.”  However, using substandard storage methods crosses the line at some point into being a “threatened release” b/c release is much more likely.  Thus, it qualifies as a “disposal”(?).

· “Response” is defined to include removal and remedial actions.
· “Disposal” does not include passive migration (e.g., leaking not caused by D’s actions) that occurred during a previous owner’s tenure. United States v. CMDG Realty Co., (3d Cir. 1996), p685.

· Reasoning:  If passive migration constituted disposal, no current owner would be able to assert the “innocent owner” defense.  Clearly, Congress did not intend this, based upon passage of an amendment.
· (g) Extent of liability, per 107(a)(4)

· Strictly Liable (as § 101(32) is interpreted re: CWA) for

· Costs of removal and remediation (by gov’t) not inconsistent with NCP
· Other costs consistent with the NCP (private cleanup costs)

· Natural Resource Damage, and

· Health studies

· *(some courts have carved out a de minimus exception to SL, p712.  Congress enacted a de minimus settlement provision, p724-25)

· If harm is divisible or reasonable basis for apportionment (burden upon PRPs to demonstrate) ( not J&S liable.

· Courts will not usually apportion liability volumetrically, b/c volume may be a poor proxy for harm due to chemical interactions, etc. (p701).
· If harm indivisible ( Joint and several
· + right of contribution (using equitable factors, see p714)
· Indemnity not allowed to shift responsibility, but parties can contract for reimbursement via indemnity clauses.

· Defenses, § 107(b)
· Release or threatened release caused solely by Act of God, act of war, or act or omission of third party, or combination of these,

· and, if third party defense, the acts or omissions are not in connection to contractual relationship between the PRP and 3dP.
· Third Party Defense, § 107(b)(3)

· (a) Release or threatened release caused solely by 3dP (burden upon PRP)

· (b) 3dP - not employee, agent, or in contractual relationship w/PRP
· (c) BANKS, SELLERS, & “Innocent Landowners” (§ 101(35)(A)):  If in contractual relationship (including “land contracts, deeds, easements, leases, or other instruments transferring title or possession” ), to avoid liability:
· acquired after the disposal or placement of the hazardous substance on, in, or at the facility, and (as established by a preponderance)
· (i) when acquired defendant did not know and had no reason to know that any hazardous substance which is the subject of the release or threatened release was disposed of on, in, or at the facility;
· [Per § 101(35)(B), “no reason to know” = D carried out “all appropriate inquiries” and took reasonable steps to prevent effects of release.
· “All appropriate inquiries” (p675-76) at least requires a visual inspection and title inspection and may require a thorough environmental assessment, depending upon the condition of the property and the sophistication of the buyer.  See United States v. Pac. Hide & Fur Depot, Inc., (D. Idaho 1989), p670 (PRP not required to make any inquiry b/c lack of specialized knowledge).
· Reasonable steps/due care (p677n8):  Private party alerts the relevant authorities.  If he were required to take steps to fix the problem w/o the authorities, if it’s not done correctly, the PRP could contribute to disposal.  Then, the PRP could not make the 3rd party defense b/c disposal would not be caused solely by the third party.]
· (ii) CITIES:  D is government entity which acquired the facility by escheat, or through any other involuntary transfer or acquisition, or through the exercise of eminent domain authority by purchase or condemnation; OR
· (iii) The defendant acquired the facility by inheritance or bequest.
· (d) Even if a contractual relationship, a seller/previous owner may have some defense against 3dP/current owner conduct when the 3dP’s action or omission went beyond what was contemplated “in connection with” the contractual relationship.  See Westwood Pharms., Inc. v. Nt’l Fuel Gas Distribution Corp., (2d Cir. 1992), p681.
· But this argument would create a huge loophole in CERCLA (p684n3) where § 101(35)(A) (“contractual relationship”) would be useless.
· Bona Fide Prospective Purchaser protection, § 101(40), p691
· In the early days of Superfund, it was difficult to get industrial facilities to move into brownfields due to the threat of liability.  “Brownfield” (§ 101(39)(A)) = “real property, the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or contaminant.”

· EPA didn’t want to have an across-the-board policy, but they’d issue “comfort letters.”  However, comfort letters weren’t binding, and didn’t keep other people from suing them (other PRPs).  
· 2002 Amendment:

· Purchasers who know about toxic materials present on the site, and who takes appropriate steps to control it is protected.  Requirements:  (1) disposal occurred prior to acquisition of property, (2) all appropriate inquiries, (3) affirmative steps to stop and limit harm, (4) cooperate and assist in natural resource restoration efforts, (5) provide certain notices and info on request, (6) comply w/ applicable land use restrictions, and (7) not have family or contractual relationship with any PRP.

· Purchaser still assumes response responsibilities to prevent further damage (§ 101(40)(D)).  More likely to be industrial operators who take this on.
SETTLEMENT – effect on proportioning liability for other parties

· pro tanto:  settlement amount offsets residual liability (established by § 113(f)(2) for gov’t recovery actions)

· non-settling PRPs bear the cost of “under-valued” settlements (incentivizes settlement)

· proportionate share (used by courts in most private recovery actions): 

· the plaintiff bears the cost of under-valued settlements (incentivizes 

PRIVATE COST RECOVERY
· A private party can recover costs under § 113(f) for contribution actions when the private party has been held jointly and severally liable and, thus, liability has been apportioned inequitably.

· A private party which has incurred cleanup costs can recover costs under § 107.  (even PRPs, per U.S. v. Atlantic Research Corp., p730).

· But not if the costs were not incurred consistent with the NCP.  See Raytheon Constructors, Inc. v. ASARCO, Inc., (D. Colo. 2000), p765

· Ideally, the gov’t intiates a cleanup using a small portion of Superfund funds, thus allowing for § 107 recovery, and then the gov’t obtains an injunction for a PRP to complete the cleanup.
CLEANUP – See Outline

ENFORCEMENT OF ENVIRONMENTAL LAWS

· EPA can choose between administrative, civil, and criminal enforcement
· Criminal vs. civil:

· Insolvent corporations not affected by civil monetary penalties, which can be eliminated in bankruptcy, unlike criminal penalties.  

· Agency problems may dilute effects of monetary penalties.
· But corporate officers have other incentives—e.g., reputation, bonuses.

· Encourage honest reporting, which makes civil enforcement more likely to be effective.  Truthful reports are necessary for civil liability, but a citizen suit cannot be brought for lying.  Since lying in reports amounts to mail/wire fraud, though, criminal prosecution can be brought.  (most common criminal enforcement re: environmental statutes).
· Moral condemnation for egregious behavior.

· But different discovery rules and mens rea requirement make criminal prosecutions more difficult to bring and more politically sensitive.

· Mens Rea for Environmental Crimes

· Does not require that the defendant knew he was violating an environmental law.  (Mistake of law is not a defense).  See Hansen, p1063.

· Civil Penalties (p1033)
· Should be > economic advantage (unlike in Sierra Club v. Cedar Point Oil)

· Otherwise, rational actor is not deterred b/c no payment if not caught, and only lose what you gained if you are caught.

· EPA guidance for settlements (p1036):  Penalty = Economic Benefit + Gravity +/- Gravity Adjustment Factors – Litigation Considerations – Ability to Pay – Supplemental Environmental Projects

· May not account sufficiently for the probability that an enforcement action would not be brought.

· Gravity-based penalty (p1041) = portion of penalty over and above the portion that represents economic benefit from noncompliance.

· Voluntary Audit System (p 1039)
· Purpose:  identify environmental and health risks sooner, facilitate gov’t enforcement but shift costs to private parties, and facilitate remedial actions.

· Disincentive:  Self-incrimination
· Incentives:  

· States have tried to address this disincentive with immunity clauses (except for intentional or substantially reckless), evidentiary privileges, and enforcement leniency

· EPA Policy (p1040) – disapproves of “self-evaluative” privileges, but

· If entity meets following 9 conditions ( eligible for 100% mitigation of any gravity-based penalties.

· If meets 2-9 ( eligible for 75% reduction of gravity-based penalty

· If meets 2-9 + self-evaluation was in good faith + systematic approach adopted to prevent recurrence ( EPA will not recommend criminal prosecution by DOJ.

· Conditions:  (1) Systematic discovery, (2) Voluntary discovery, (3) Prompt disclosure, (4) Discovery and Disclosure independent of Gov’t or 3dP Plaintiff, (5) Correction and Remediation, (6) Prevent Recurrence, (7) No Repeat Violations, (8) Not Certain Violations, (9) Cooperation

· Sensible plan, per Revesz

· Overfiling (p1053) – federal action in addition to state action
· Some courts don’t allow when EPA has previously delegated enforcement to the state and the statute precludes overfilling.  Harmon (p1053).  Most courts do, though, deferring to EPA’s reasonable position.
· Some statutes explicitly allow concurrent enforcement (p1061n4&5).

· Benefits:  Counteract state “capture”

· Drawbacks:  Undermines state regulatory authority, disincentivizing actors to cooperate with state.  Creates uncertainty.
CITIZEN SUITS (p1071)

· against private party for violating a permit, seeking injunction or penalties payable to the U.S. Treasury

· must file notice with alleged violator and gov’t

· it gov’t takes action, citizen suit is precluded.  See § 505(b)(1)(B) (CWA).

· against federal agency for failure to perform a non-discretionary by a certain date (not allowed for NEPA)
· (not the same as a challenge under a judicial review provision of a statute for a discretionary substantive decision made by an agency—e.g., EPA’s failure to set a standard for lead under the CAA)

· The CWA does not allow citizen suits for wholly past violations.  Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Foundation, Inc., U.S. (1987), p1073.

· Gov’t can bring an enforcement action w/in statutory limitation, even if violation is wholly past.  CWA § 309.

· Notes:

· Why a different rule for gov’t and citizen suits?

· A rule that allows more intrusion of citizen suits could prevent EPA discretion, which could be based upon nefarious political motives or a good faith compromise with the polluter.  Such a rule could also preclude better enforcement by EPA.

· If a violation has passed, a suit may be only for “punitive” reasons, not compliance, which we may only want the gov’t to have authority to do.

· But we may want past violators to be punished in order to deter future violations.

· What counts as a “wholly past” violation?

· Depends upon understanding of “in violation.”

· Marshall (Gwaltney majority) – the harm is in the present or future, not the past.  P must make a “good-faith allegation of continuous or intermittent violation.”

· Scalia (concurrence) – the harm has occurred and the violator has not put in place remedial measures “that clearly eliminate the cause of the violation.”

· Varies by jurisdiction – see e.g., illegally dumped material that has not been removed was “in violation” (S.D. Tex.), but decomposition of lead shot and clay targets is not because it is not an ongoing violation (2d Cir.).
· A gov’t enforcement action may moot a citizen’s suit for injunctive relief but not for civil penalties based upon ongoing violations.

· Hypothetical:  For standing, Chesapeake Bay Fdtn or NRDC brings cases on behalf of members who are causally linked to a particular harm.  Consider if the statute clearly stated citizen suits for standard “violated” or “being violated,” but the past violation has been remedied.

· Thus, if the statute allows suits for wholly past violations, apparently no one would have standing for past violations that have been remedied (or under Marshall’s interpretation of “in violation”).

SETTLEMENTS  of citizen suits (p1082)

· Advantages (powerful incentives to settle)

· A local benefit for Ps can be negotiated

· Defendant can settle w/o acknowledging violation, gain a better PR angle, and even pay less.

· Disadvantages

· Concern of collusive settlements

· A district court should enter a proposed consent judgment if the court decides the settlement is fair, reasonable and equitable and does not violate the law or public policy.  Sierra Club, Inc. v. Electronic Controls Design, Inc., 9th Cir. (1990), p1082 (upholding settlement that arranged for a private benefit rather than payment to Treasury).

· Cited the Supreme Court in Local No. 93—consent decrees are not barred if it

· is within the scope of the case,

· furthers the objectives upon which the law is based, and

· does not violate the statute upon which the complaint is based.

· Notes:

· Gov’t has a statutory right to object to a settlement, but is it meaningless?

· EPA Policy toward Supplemental Environmental Projects (SEPs/settlements)

· SEP must advance at least one of the environmental statutes

· SEP must have a “nexus” to the violation

· must be designed to reduce the likelihood of similar violations recurring

· must reduce the adverse environmental or public health impact, or

· must reduce the overall risk to public health or the environment caused by the violation.

STANDING (p1088)

· Art. III authorizes adjudication only for “case[s] or controvers[ies]” between two parties.

· Constitutional Requirements (per Warth v. Seldin, U.S.):

· Injury in fact 

· Allege and prove P has suffered a harm that is concrete and particularized and “actual or imminent” (not just conjectural or hypothetical).  See Massachusetts v. EPA, U.S. (2007), p1125 (allowing the state to challenge EPA’s denial of the state’s petition re: GHG regulation)
· Notes:  

· Scalia wants to reconceptualize the prudential “generalized grievance” requirement as a Constitutional requirement under Art. II’s granting of authority to the President to enforce laws.

· What if a citizen with much coastline wanted to bring this suit?  May have lost Kennedy but not four other Justices.

· Causal connection

· Injury is “fairly . . . trace[able] to the challenged action of the defendant, and not . . . th[e] result [of] the independent action of some third party.”

· Redressability

· Injury must likely be redressed by a court’s favorable decision.

· Prudential Requirements

· Plaintiff must assert his own legal rights and interests

· Issue must not be an “’abstract question[] of wide public significance’ which amount[s] to [a] ‘generalized grievance[],’ . . . most appropriately addressed in the representative branches.”

· The Complaint must “fall within the ‘the zone of interests to be protected or regulated by the statute or constitutional guarantee in question.’”

· Congress can modify or abrogate prudential requirements (e.g., “any person” supercedes prudential requirements) but not Constitutional ones—i.e. “any person” means “any person with Art. III standing.”

EXCLUSIVE PRE-ENFORCEMENT REVIEW (p1136)
· Challenges to environmental regulations must be brought within the statutory time period, unless events or information subsequent to the period create the challenge or precedent establishes that the claim is not yet ripe.  (Otherwise, it is the court’s role to determine ripeness).  Eagle-Pitcher Industs., Inc. v. EPA, (D.C. Cir. 1985), p1138.

· This is an exception to traditional law.

· Isn’t this unfair to businesses that did not exist prior to the regulation?  Even though the regulation existed, is every small business expected to know all the relevant regulations?  Trade associations have arisen to address this efficiency problem.

· Purpose:  finality, predictability.

Extra Notes

Application of Coasian bargaining to environmental values:  Coase discusses bargaining in the context of two businesses—both desiring to achieve an economic benefit.  Individuals also seek to achieve an economic benefit from a clean environment, but this benefit is difficult to value.
· STATUTORY INTERPRETATION

· Use of legislative history

· Problematic b/c can be manipulated.  See Sierra Club v. Ruckelshaus (forces development of PSD program by relying upon the introductory section of the CAA and legislative history). 

· Congressperson can express a position during floor debate

· Safer than offering an amendment, which can be rejected, demonstrating opposition to the view.

· Repeal by Implication canon:  Implied inapplicability of NEPA when Congressional acquiescence (e.g., Congress amended FIFRA in light of EPA interpretation that NEPA did not apply).  Merrell v. Thomas, (9th Cir. 1986), cert. denied (1987), p874.

· Problem:  No indication Congress studied the issue or knew about it or how FIFRA’s amendments would affect NEPA.

· What if FIFRA had been enacted first?  NEPA might have been seen to repeal FIFRA, although repeals by implication are disfavored.

· See Babbit, p955.

AO - 15

