Envtl. Law
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Ricky’s interests: valuation of env’l benefits, 

objectives for the course:

1.  

2.  how to become familiar with detailed statutory schemes and make sophisticated arguments

3.  understand roles of diff entities in regulatory process

4.  complication due to federalism

5.  familiar w/ current debates in academic literature, etc.

next week’s reading: economiuc perspective on env’l policy

hypo: developing country, federal system

pollutant w/ following harmful effects

1.  adverse on respiratory, particularly for asthmatics

2.  suspected carcinogen

3.  at high levels, neurological damage

4.  impairs the growth of crops

byproduct of industrial activity

for existing sources you can add on some “filters”; for new sources, filters already incorporated

concave vs. convex curves

potential regulatory tools:

1.  ambient standards

2.  aggregate limits on emissions

3.  technology based standards

4.  liability rules
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Economic Perspective on Env’l Reg

1.  normative claim: if reducing pollution causes net welfare gains, it is socially desirable

2.  positive or descriptive claim: explains pollution by divergence b/w production costs and the external costs of its activity

3.  attitudinal claim: make people internalize costs so that rational actors can negotiate and behave appropriately

favors using tax system rather than by regulations

Harden’s herders and Coase’s economic approach

1.  tragedy of the commons

2.  prisoners dilemma

3.  logic of collective action

4.  public goods

5.  externalities

What are the rational options for herders who have access to the commons?

Free rider problems

How to divide the surplus: negotiating strategy may interfere

Transaction costs (if the transaction costs exceed the surplus, why bother?)


1.  enforcement


2.  research to figure out optimal carrying capacity


3.  institution to develop an agreement

Features of the community:


1.  small v. large


2.  transient v. stationary


3.  multiple other bases of interaction and cooperation?

At what point do actors finally decide to overcome distance/lack of familiarity to negotiate an optimal solution OR when do the costs of losing resources exceed the transaction costs of agreement?

Possible solutions:

1.  tax (to internalize externalities)

2.  privatization

3.  unitization, ie. cooperatives


a.  if the resource is not of uniform quality across the whole, then unitization may be preferable to privatization so that people don’t squabble over the choicest plots


b.  free rider problem?

Prisoners’ Dilemma with respect to two herders sharing a pasture

Optimal way to play the game with multiple rounds is to mimick the other player’s move from the round before, but this may not be true if players know how many rounds there will be

Public goods: non-excludability, non-rival (one person’s use does not diminish others’ use)

What are some examples?  Air, military defense, parks (up to a certain point)

Coase

Pigouvian, a tax to internalize externalities, Coase reacted against

a.  reciprocity: the problem is not one thing or the other, but the coexistence of the both

b.  invariance claim: whatever the initial allocation of the entitlement is, bargaining leads to same result

c.  efficiency claim: bargaining will lead you to most efficient distribution of resources, maximizing social good

d.  transaction costs: these claims only hold when t-costs are sufficiently low

example of factory and laundry

	Units of Emission
	Factory’s control costs
	Laundry’s costs of pollution
	Total Cost

	0
	25
	0
	25

	1
	16
	4
	20

	2
	9
	8
	17

	3
	4
	12
	16

	4
	1
	16
	17

	5
	0
	20
	20


What level maximizes social welfare?  3 b/c total costs are lowest

The surplus in this example is 9.  

What if a right to an injunction against the pollution is granted?  What if the initial entitlement was to the factory to pollute?  What if transaction costs are imposed? 
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review of Coase

difficulty of externalities

role of gov’t: deciding the initial entitlement b/w parties; enforcement

our preferences are determined by wealth: many goods and services rise in demand with wealth

exception: Giffin goods, ie. potatoes in Ireland: inc. wealth leads to less demand

an entitlement is rather like a form of wealth.

Pareto criterion: if the gains from the beneficiaries outweighs the losses for others, society is better off, but there is no req. that compensation actually take place

human-centered; nature-centered

Sagoff: human-centered, noneconomic perspective
consumers v. citizens

pluralist v. deliberative conceptions of the political process

economic v. social regulation: econ. reg. should be concerned with correcting externalities, whereas social regulation…

heads of all agencies are appointed by the pres. with advice and consent of the senate, but pres. can fire the heads of some agencies while others are more insulated.  Also, congressional committees exercise oversight while president (OMB) presents the budget and can thus slash funding.  The president appoints the chair, which has control over the whole agency

Paul Taylor: nature-centered perspective
mechanisms for resolving conflicts b/w humans and non-humans

1.  self-defense

2.  proportionality: basic/nonbasic interests


basic interests trump nonbasic interest

3.  minimum wrong

4.  distributive justice

5.  restitutive justice
let’s assume we’re considering building a dam for electricity
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recap of noneconomic perspective and principles of “minimum wrong”

Aldo Leopold

no real equilibrium paradigm

ecological perspective: too many people, too much industry

ecofeminist perspective: equate women’s domination by men w/ nature’s domination

animal liberation perspective: Singer argues against privilege of humans over other animals

Singer concerned w/ animals feeling pain: shrimp/scallop, but plants cannot feel pain

wants to grant standing to national wildlife areas

some theorists express concern about future generations; sustainable development

where do we draw the line re: how much resources for how much protection

risk assessment:

1. Hazard identification


a.  epidemiology: study of human disease, retrospective approach & complicated


b.  toxicology: rodents as proxies for humans, high dosages but very scientific, extrapolation prob.

2.  Dose-response relationship


a.  threshold contamination amount for non-carcinogens


b.  non-threshold for carcinogens


c.  how do you figure out whether there should be a threshold or not?


d.  how do you fit a function to the discrete points?  which model to use?  linear for low dose


e.  inherent uncertainty in statistical calculations: upper confidence limit (UCL) & LCL


f.  federal gov’t generally sticks w/ 95% confidence level

3.  exposure assessment


a.  population risk v. individual risk


b.  elements/attributes of certain risks make them more severe in peoples’ minds


c.  extended class discussion of how to handle disparity between expert and lay assessments of risk


d.  fear may enter into the equation, but even if irrational, that fear has an effect on balance of factors


e.  
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review of Rucklehaus 

Benzene case: non-threshold contaminant, 1 ppm

recap of risk assessment w/ special attention to Benzene

Risk management

Lester Lave’s frameworks

1.  market regulation


a.  above a certain minimum?


b.  perfect information


c.  rich folks get more safety


d.  example: car safety; if minimum is too high, poor folk get no car

2.  no risk/negligible risk


a.  how to implement?


b.  threshold rather than absolute


c.  example: NAAQS

3.  technology-based standards (BAT)


a.  bankruptcy of industry is the maximum amount of technology that can be forced.


b.  disparities b/w industries w/ varying levels of profitability


c.  design standards v. performance standards: creates incentive for new, cheaper technology


d.  public choice theory

4.  risk-risk direct


a.  helps ensure that you don’t increase overall risk & gives a more comprehensive picture of risks


b.  

5.  risk-risk indirect (similar, but second risk is to a diff. person than 1st)

6.  risk-benefit (cost-benefit w/o quantifying everything)

7.  cost effectiveness

8.  regulatory budget


a.  doesn’t address the question of how much money we should spend to begin with


b.  ditto for question of how many lives we should aim to save


c.  rather, looks at marginal utility of each dollar spent to see where it will accomplish most

9.  cost-benefit analysis

corrosion-proof fittings and distributional effects for next class
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recap of frameworks 

risk benefit v. cost benefit

talking about value of life: statistical life v. individual life

example of kid falls down a well and people would spend massive amounts of money to rescue, but people wouldn’t spend very much to prevent children from falling down wells in the future

Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir.    ) [Asbestos]

issues that the court didn’t like:

1.  unquantified benefits: EPA didn’t do a thorough enough analysis of all the different possible regulations

2.  maximize net benefits

3.  future generations

4.  discount rate

valuation

1.  human impacts


a.  lives


b.  morbidity, etc.

2.  ecological


a.  use values


b.  option values


c.  existence values

revealed preferences v. stated preferences ( what I do v. what I say)

you cannot find the revealed preferences for existence values, by definition

Distributional Impacts: Environmental Justice
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Chapter Five: Distributional Impacts
Locally Undesirable Land Uses (LULUs)

discussion on how good and bad things wind up in different neighborhoods and affect QOL

ultimate answer to disparities in neighborhoods is to redistribute income more effectively

bad: highway, halfway house, hospital, landfill; good: parks, good schools, libraries, museums

Chapter Six: Choice of Regulatory Tools

1.  Command and control


A.  design standards


B.  performance standards

2.  Marketable permits


A.  allows the market assist in the distribution of costs


B.  marginal costs of pollution reduction equal market cost of permit


C.  Ongoing incentive to improve pollution reduction


D.  Allows new firms to enter the industry, thereby improving incentives


E.  How to handle initial allocation of permits?  Auction; grandfathering


F.  Matrix


G.  Hotspots

3.  Effluent fees

4.  Deposit-return systems

5.  Liability rules

6.  Informational approaching

The Choice of Regulatory Tools

· Different types of Regulatory Tools – Class notes

· Command and control / BAT

· Design standards – actual technology mandated

· Performance standards – level of emissions regulated / generally preferred b/c it is more efficient than design standards

· Problems from the economic perspective

· Ignore cost-variations among regulated firms / not cost-minimizing

· No direct incentive beyond standard, but innovation might be driven by pollution control industries and lobbying by firms with low control costs

· No overall cap on pollution

· Marketable Permits

· Initial allocation entitlement (permits)

· Firms that can reduce pollution for less money the market price of permit will sell the permit.  Firms that can save money by polluting more and buying more permits will do so.  Marginal cost of pollution reduction will be equalized.

· Ongoing incentives for pollution reduction

· Hot-spot problem – is there a way to design a marketable scheme that respects ambient standards?  RR’s web site idea; 1990 CAA Amendments superposition of market over NAAQS for SO2.

· Initial allocation problem – initial auction, grandfathering, hybrid scheme (like SO2 scheme)

· Coase says it doesn’t matter

· Economists would first note Coase, but then likely would favor auctions (lower transaction costs)

· Grandfathering is most common – politically expedient b/c current firms have a lot riding on initial allocation + barriers to entry

· Firms planning a lot of expansion might favor an auction (People’s Express example before FAA)

· Effluent Fees / Taxes – fixed tax per unit pollution

· There are ongoing incentives to reduce pollution, like marketable permits

· Marginal cost of pollution reduction will be equalized.

· Marginal cost of pollution reduction will equal tax with tax framework (set price but does not control quantity – good for competitiveness industry), but market price with marketable permit scheme (controls quantity but not price – works great for threshold pollutant)

· Public choice reasons for preference for taxes = marketable permit w/ grandfather is more attractive

· Deposit-Refund Systems

· Batteries are a good example – negative effect not inherent to battery; trouble arises in people’s behavior

· Deposit-refund system lowers transaction costs of setting up recycling market

· Batteries and bottles are conceptually different

· Role of social norms in these systems

· Liability rules – Strict liability
· Think about how this compares to taxes and marketable schemes

· Informational Approaches
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finishing the Choice of Regulatory Tools

would calling something a fine, as opposed to a tax, for pollution deter more?

the pejorative connotation of “fine”---reputational costs

liability rules 

superfund sites as S/L, how does that affect perceptions of fines?

what incentives to companies have to prevent long-term dangers from pollution?  individual managers?

if something may cause health problems, what is the evidentiary standard for causation in the tort regime for regulating?  probabilistic causation, liability apportioned by market share?

incentives for litigation…class actions, statutes of limitations (time of exposure/ of discovery)

solvency; where should the money come from?  insurance companies have an incentive to regulate in some cases

what are the incentives for a company to stay solvent?

futures markets?

in what cases do we like liability rules and in which cases do we not?

what can a company do if they feel like their waste manager is not handling their waste properly?  pass dividends to shareholders, report to gov’t, invest in waste company

a liability regime provides much more extensive incentives than regulation by tax…continuous incentives

how does liability regime guarantee that proper amounts of money are delivered to victims

benefits of providing continuous incentives for companies not to pollute

liability for health issues vs. general pollution liability

Federalism
reasons for federal regulation:

1.  race to the bottom

2.  interstate externalities

3.  public choice…env’l interests underrepresented at state level


4.  economies of scale

5.  rights-based argument: we find it unacceptable to allow fellow citizens to be exposed to certain amt. risk

6.  assurance that everyone is making equal sacrifice

reasons for state regulation:

1.  differences in costs

2.  differences in preferences

3.  information

4.  differences in benefits

Ricky sees externalities as the most powerful argument for federal regulation

If federal gov’t is setting minimum standards, where do we find justification for federal involvement?  Perhaps we can look at public health and safety, but this makes it diff. to find a bright-line rule.  Also, we could look at the fact that federal money is spent on medicare and Medicaid, but is this a strong enough ground?

this question is not limited to environmental issues
Env’l Law 9/30/04
Federalism

externalities of state pollution, but Coase would say we could bargain

problems w/ bargaining as such include transaction costs (as always), question of initial entitlements, meteorological difficulties, self-adjustment

what sort of regulatory regime should we set up to control air pollution?

command and control?  what about need for growth

emission standards and ambient standards

if you have an upwind and downwind state, and the downwind state has less pollution than the ambient standard, how do you divide the surplus for add’l pollution?  in the most efficient manner, by cost minimizing  

interjurisdiction externalities are a good argument for fed regulation, but not all fed reg address the problem adequately

Public Choice
it may be easier to aggregate the preferences/interests of large numbers of citizens on a national scale than on the state level.  also, more opportunity for cutting deals at the national level.

possibility that there is a threshold amount of support necessary for the env’l to have influence

classic public choice theory may be wrong as far as the env’l movement has shown

in many cases, federal regulation is not due to the interests of env’l groups, but due to the convergence of industrial interests w/ enviros

if a state enacts relatively strict standards and loses business/investment, what can they do?


a.  relax the standards


b.  relax other standards


c.  tax breaks


d.  push for national harmonization with their regulation to make the reg.s consistent

Race to the Bottom
conceptually distinct proposition that states would drop standards below the actual level that is in citizens’ best interests 

hard to separate from public choice

imagine if it were the reverse: a race to the top where states competed for the best env’l protection…sort of like NIMBY
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§ 108(a)(1) lists criteria

§ 112(a)(5) contains a list of pollutants; 112(b) has a process for adding to the list

so2, particulates, o3, Pb, hydrocarbons, no3

litigation added

ambient standards / emission standards

	
	Ambient standards
	Emission standards

	NAAQS 1970
	[F] §109 primary(b)(1), secondary (b)(2), uniform §302(h)
	SIP ([S], §110); NSPS ([F], §111); Auto ([F], §202)

	PSD 1977
	Baseline [F], §169(4); increment [F & S], § 162-164
	BACT for MEF [F,S], §169(1),(4)

	Non-attainment 1977, 90 amendments
	RFP [F,S], §171(1)
	LAER ([F,S, §171(3)…new; RACT ([F

	Interstate 1977, 90
	[F,S] §110 (a)(2) & (D); 126(b)
	[F,S] §110(a)(2)(D); §126(b)

	
	
	


children 1-5: critical population; critical effects: threshold/no risk
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Whitman v. American Trucking
Stevens’s dissent in American Trucking

Virginia v. EPA, 108 F.3d 1397 (D.C. Cir. 1997)


what can the federal gov’t require states to do?  depends on state’s previous attempts


statutory exemption for federal regulation of auto emissions, so as to harmonize auto standards


two slightly different auto systems: one for CA standards, one for everywhere else


nine northeastern states are about to adopt CA standards

Why have federal standards for new sources?  Why stricter standards?  

§111(a)(1): new source standards


1.  best system of emission reduction


2.  taking costs into account


3.  adequately demonstrated
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New Source Performance Standards (NSPS)


1.  best system


2.  taking costs into account


3.  adequately demonstrated

Portland Cement Assn. v. Ruckelshaus, 486 F.2d 375 (D.C. Cir. 1974)  Judge Leventhal=main admin law guy


facts:
regulations for cement plant air pollution burdened industry, but the agency found that demand for cement inelastic re: price.  Though industry would survive, some firms may go bankrupt


rule: this is the proper inquiry for rule-making: can the industry survive regardless of individual firms


what about CBA?  Actually, Leventhal sort of decided CBA not necessary b/c agency didn’t do it; there were overarching concerns that the regulations would get bogged down in litigation


main principle is that the industry must be able to survive


Plaintiffs also claim that costs of regulation should be compared to the costs in another industry; court said that this wasn’t necessary unless the other industry is directly competitive.


claim that the two tests conducted by agency weren’t adequate as basis for the rule


Leventhal insists on the very explicit process of reasoning so that court can interpret agencies’ actions


projections and extrapolations
Other issues w/ NSPS

exclusive jurisdiction to DC circuit, which means that no other circuit can split thus supreme need not review except for flagrant error

Prevention of Significant Deterioration: Control-Compelling v. Site-Shifting
PSD: 1977 Amendments to CAA

BACT: Best Available Control Technology


avoids race to the bottom


site-shifting distributes emissions in the way that will cause least harm to the environment

Sierra Club v. Ruckelshaus

major opinion written by district court judge, DC Cir. aff’d w/o opinion; Supreme Court aff’d by divided equally court b/c Justice Powell had to be recused since he owned so much stock in energy companies


brought by Sierra Club b/c EPA was almost ready to approve plans that didn’t contain provisions for the prevention of significant deterioration


examination of legislative history leads to some questions; for instance, when citing the Senate Committee report, were those cites applicable to statutory provision that made it all the way through conference committee or were they relevant to something that was removed


CAA states “to protect and enhance the quality of the Nation’s air resources so as to promote the public health and welfare and the productive capacity of its population…” 42 USC §1857(b)(1)


but Congress could have added one sentence to make explicit that PSD is a part of SIP requirements


a contextual interpretation should examine the fact that congress neglected to  
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the statutory definition of source is an entire installation…but what is an installation

the legislative history is rather silent on the matter

when the statute is silent or ambiguous, we should defer to EPA’s regulatory interpretation

from the owner of the plant’s perspective, if the environmental reg.s are too stringent, there may be no economic benefit (from profit) to modifying the source

Old Plant Effect:


Old Plant: $100/yr


New plant (bubble): $90/yr


New plant (NSPS): $110/yr


The idea is that by putting a bubble over the whole plant you help incentivize improvements


A general logical assumption is that new plants are cleaner than old plants

By having such stringent standards for new sources, you prolong the economically profitable life of the old sources.  Congress didn’t bother to regulate existing sources b/c they estimated that those sources would only have a useful life of one or two decades.

The justification for the bubble method is to encourage incremental improvement; the counterargument is that sources can repeatedly modify without coming down to NSPS

in NSPS they defined source broadly; in nonattainment provisions they defined source narrowly…Reagan administration wanted to define source more broadly, which led to the Chevron case

the statutes defining contiguous sources favor preexisting sources…barrier to entry for new sources

What is the difference between a bubble and an offset?  Offsets don’t have to be contiguous in the same way

	Bubble
	Offset

	Contiguous
	Non-contiguous (sort of)

	Same owner
	Different owners

	Instead of requirement
	Add’l requirement

	No reasonable further progress
	Must have reasonable further progress

	No LAER
	LAER


By reducing pollution in one place you can actually be allowed to exceed the general limit in another, so long as the two places are in the same general area

If you are in a position to either bubble or offset, you would choose bubble b/c no LAER

Generally states are allowed to set more stringent standards, but the federal rule that allows existing sources to modify up to 20% of their facility contains a provision that removes states’ abilities to do so.

Concept of “underregulation by overregulation” when you make it too difficult for someone to do something the right way, they are more likely to do it the wrong way

In some cases you’ll end up with the bubble plant and in some cases you’ll end up with a new plant.

BREAK

Recall that states have an incentive to cause externalities by interstate pollution…should be a situation for Coasian bargaining…but there are many complications here b/c difficulty of measuring exact levels and predicting future patterns

Two types of regulation: emissions and ambient standards

The state can coax you into polluting out of a higher stack…in 1970 there were only 15 stacks taller than 500 ft; by 1985, there were hundreds

Some litigation happened and the court ruled that increasing the height of stacks could not be a state’s sole method of regulating emissions

All of the mechanisms we’ve seen so far are imperfect ways of addressing interstate externalities; in many cases, this has exacerbated the problem

§110(a)(2)(D): A state’s SIP plan cannot frustrate other states’ attempts to attain the NAAQS; if a state is troubled by EPA’s approval of their neighbor’s plan, they can sue

§126: state can petition EPA to reexamine a neighbor’s SIP…no new substantive standard, but §126 refers back to § 110.  Also, you can demand a public hearing

Clean Air Act has specific provisions for judicial review (§307), some give jurisdiction only to DC Circuit

As of now, every state has a SIP

Challenges to SIP must be brought within 60 days under 307; §126 does not have the same limitations, but it does require a petition

§110(k)(5): SIP call; that is, requirement for submission of new SIPs

Air Pollution Control District of Jefferson County, KY v. EPA, 739 F.2d 1071 (6th Cir. 1984). 
Downwind (Louisville): Kentucky, has scrubbers, 1.2 lbs., $138 million (in 1980s)

Upwind (Gallagher): Indiana, exempt, 6 lbs., $0

area/region distinction…region is not a relevant, defined term; however, area is in the context of nonattainment area

statute requires “significant contribution;” here EPA found that 3% did not amount to a significant contribution; court deferred to EPA

what would be a meaningful way to determine what number is a significant contribution

maybe Coasian bargaining

What if the downwind area had been considered “Prevention of Significant Deterioration?”

What if the downwind state had enacted standards that were stricter than the national standards?”

Touch on these questions Friday.
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DuPont
	
	Federal
	Categories
	Statutory Variances
	Nonstatutory Variances

	BPT
	301(b)(1)(A)

Du Pont

Federal
	301(b)(1)(A)

Yes

DuPont
	NO
	Fundamentally Different Factors (FDF) variances

required

	BAT
	301(b)(2)(A)

du Pont

Federal
	301(b)(2)(A)
	301(c)

economic capability

301(g)

water quality
	

	New Sources
	306(b)(1)

Federal
	306(b)(1)(B)Yes

Yes
	NO
	


301: effluent standards

304: guidelines (Federal)

402: permits (Federal and States)

EPA v. National Crushed Stone, 449 US 64 (1980).

Fundamentally Different Factors

start w/ Chemical Manufacturers Assn.
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Chemical Manufacturers Assn. v. NRDC, 470 US 116 (1985).

can the Administrator change the standards to make them more stringent or less stringent? 

301(c) are economic capablilty variances

301(g) are water quality variances

if any variances are allowed, they should be the ones that have explicit statutory authorization

differences between notice & comment sub-categorization and variance approaches to setting standards; substantively?


lots of procedural differences…

standard set to the level of the best plant for purposes of the actual standard, but by fine-tuning through use of FDF variances you lose the effect of the word “best”

how does this go back to the case 

if you consider this a modification, the statute prohibits it; if not then the agency allowed

what’s the congressional intent here?  Congress didn’t want EPA to be able to relax standards for toxics

Ricky clerked on this case, helped write the dissenting opinion; shortly thereafter Congress amended the statute

§301(2)(

if final rule is too different then you must resubmit for comment

difference between cost and economic capability

	
	Non-toxics
	Toxics

	BPT
	FDF (required)
	No

	BAT
	FDF (discretionary)

301(c) & 301(a)
	FDF (other than cost)

	
	
	


Congress was aware that these standards were set by categories, 

Water Quality Standards, addressed a bit in §303, but most of the standards are in 40 CFR §131.1

water quality standards have two components:


1.  uses: ie, fishable/swimmable; 


2.  criteria

this is sort of like a zoning approach, but why do we zone water and not air?  


a.  perhaps bodies of water are more insular than air


b.  some property rights that people have with water


c.  pre-existing uses 

could a state race to the bottom by declaring all of its waters industrial


minimum uses…

to what extent can the federal gov’t push 

under nondegradation, you can never degrade down to the next level and you can only degrade to the threshold for that limit when necessary for certain factors

you can never degrade uses
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Recap of Clean Water Act
zoning approach, minimum standards; states designate uses

federal control through “use sustainability analysis” where states don’t choose fishable/swimmable

economic effects must be taken into account b/c of statute

federal oversight relatively weak so states have lots of leeway

no deadlines and timeframes like there are for the CAA

nondegradation divisions (in and of themselves and also compared to PSD)


preserving existing uses


designated use can be downgraded to existing use


water quality can be degraded down to the fishable/swimmable threshold


only in cases to allow for development


precluding degradation benefits dirty, developed states


willingness to lose fishable/swim is much less for citizens


nondegradation may provide incentive to states to control non-point sources


unlike CAA, where litigation has been frequent, CWA’s lack of exemptions has encouraged compliance


non-point sources have come to play a much larger role in water quality issues


development is possible if non-point pollution is reduced b/c this provides room for industrial growth


why aren’t farms considered point sources?  definition §502(14)


who should set the use criteria?  economy of scale argument leads to the answer that fed. gov. should


states can do three things



1.  derive criteria from their own levels



2.  adopt EPA’s criteria



3.  extrapolate from levels of other pollutants


example of MD setting levels for safe fishing that were far less stringent than EPA


lots of decentralization

interstate pollution provsisons


no statute governing interstate water pollution similar to under the CAA


Arkansas v. Oklahoma, 503 US 91 (1992)



de minimus standard set by Administrative Law Judge finding no “undue impact”



EPA’s interpretation deserves deference b/c of Chevron


states have more leeway to act in a protectionist manner that we may see as problematic

Resource Conservation and Recovery Act
A.  History

after 1980, RCRA became tightly intertwined w/ CERCLA

RCRA=prevention; CERCLA=cleaning up past mistakes

RCRA corrective action authorities are in §§3004(u) & (v); 42 USC §§6924(u) & (v)

“overriding concern” of Congress in enacting RCRA was the disposal of discarded hazardous wastes

RCRA a significant departure from earlier leg. by regulating the entire life cycle of hazardous waste mgmt.

American Mining Congress v. EPA, 824 F.2d 1177 (DC Cir. 1987).  [AMC I]


what is “solid waste;” what is “discarded”


we want to encourage recycling, but we don’t want industry to have a bunch of waste sitting around claiming that they’re going to recycle it eventually


EPA promulgated the “closed-loop” exception to solid waste regulation, which provided that the only way to prevent some byproduct from being classified as a solid waste


Court simply didn’t like the place where EPA drew the line for defining “discarded”…too short


how does the court justify lack of deference in light of Chevron’s approach


however, it is hard to imagine setting the line at ten years or relying on the owner’s subjective intent


where does court get the 3 month idea from?  Congress didn’t imply this.
Envtl. Law

RECAP RCRA

DC Circuit might have realized that it made a mistake b/c when EPA promulgated a new rule, it upheld it

why does it matter if something is a solid waste…very cumbersome manifest system to keep track of waste

PSD facility: something can be a hazardous waste but might end up at a facility that is not designated, even though manifest req.s must still be met

something must be both a waste and hazardous: listed or by demonstrating characteristics of hazardousness


mixture rule and derived from rule

since lots of contaminated sites already existed when RCRA and CERCLA were passed, people saw CERCLA as focusing on those preexisting sites while in fact it is supposed to provide ex ante incentives for proper disposal

incentives to restructure production processes so that we decrease hazardous wastes

risk that in competitive markets for waste disposal, low bidders will get most of the waste and then be insolvent on down the road

the joint-several liability provides an incentive for the generator/transporter to monitor and contribute to any necessary clean-up

CERCLA: one of the last major bipartisan envtl. statutes
Basic Provisions

§101: Definitions

§103: Notification Requirements

§104: Response Authorities

§105: National Contingency Plan/National Priorities List

§106: Abatement Orders

§107: Liability

§111: Superfund

§113: Judicial Review and Contribution

§116: Cleanup Schedules

§121: Cleanup Standards

§122: Settlements

PRP/PLP: Potentially Responsible/Liable Parties (§107(a))


1.  current owner: if you own a piece of property and you discover that it is contaminated and you didn’t do it, you should sell it so that you become a prior owner but are not liable

2.  prior owner at the time of disposal


3.  generator


4.  transporter: transporter liable might not be liable if they don’t select the site

Liable for:


1.  gov’t cleanup costs


2.  private party cleanup costs


3.  natural resource damage §107(f)



a.  government owned/controlled land; not purely private land


4.  costs of health assessments/health effects study carried out under §104(i)


5.  what’s missing?  toxic tort liability for adverse health impacts

Liability Standard:


1.  Strict Liability b/c 


2.  Causation: but-for and proximate


3.  shifts burden to the ∆ to show that s/he didn’t cause the pollution and exercised due care


4.  exception for act of God/act of war


5.  exception for landowner taking due care w/ respect to hazardous substance


6.  §101(35) innocent buyer exception

neighbors/third parties face some obstacles to doing cleanup

subsidiaries may be one way around 

The STATE OF NEW YORK, Appellee, v. SHORE REALTY CORP. and Donald LeoGrande, Appellants, 759 F.2d 1032 (2d Cir. 1985).

Owner of property and its officer and stockholder appealed from order entered by the United States District Court for the Eastern District of New York, Henry Bramwell, J., granting State's motion for partial summary judgment finding defendants liable for State's response costs under the Comprehensive Environmental Response, Compensation, and Liability Act, and enjoining defendants to clean up hazardous waste storage site. The Court of Appeals, Oakes, Circuit Judge, held that: (1) owner of property was responsible for State's response costs; (2) injunctive relief under CERCLA was not available to the State; (3) injunction could issue against defendants based upon New York public nuisance law; and (4) stockholder and officer of property owner was liable as an operator under CERCLA.  Judgment affirmed.

US v. Bestfoods, 524 US 51 (1998).

United States brought action under Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) against parent corporations of chemical manufacturers for costs of cleaning up industrial waste generated by chemical plant. The United States District Court for the Western District of Michigan, 777 F.Supp. 549, imposed operator liability on parent corporations. On appeal, the Court of Appeals for the Sixth Circuit, 113 F.3d 572, reversed in part. After grant of certiorari, the Supreme Court, Justice Souter, held that: (1) when the corporate veil may be pierced, a parent corporation may be charged with derivative CERCLA liability for its subsidiary's actions; (2) a participation-and-control test looking to the parent corporation's supervision over subsidiary cannot be used to identify operation of a facility resulting in direct parental liability under CERCLA; and (3) direct parental liability under CERCLA's operator provision is not limited to a corporate parent's sole or joint venture operation with subsidiary.  Judgment of Court of Appeals vacated and case remanded with instructions.

US v. Aceto Agricultural Chemicals Corp., 872 F.2d 1373 (8th Cir. 1989).  p.248
United States and Iowa brought action against pesticide manufacturers to recover costs of cleaning up contaminated site of defunct, pesticide formulator. Manufacturers moved to dismiss. The United States District Court for the Southern District of Iowa, 699 F.Supp. 1384, Donald E. O'Brien, Chief Judge, denied motion in part and granted it in part. Leave to file interlocutory appeals was granted. The Court of Appeals, Larson, Senior District Judge, sitting by designation, held that: (1) allegations stated claim against manufacturers as persons that arranged for disposal of hazardous substances, and (2) allegations stated claim against manufacturers as persons that contributed to disposal of solid or hazardous waste.

Affirmed in part, reversed in part, and remanded.

Envtl. Law 11/23/04
recap of NEPA.  easy for a court to find something in an EIS for a court to criticize; thus, many EIS’s have become very long and technical in many cases

strategically, an agency has an incentive in the EIS to say that the envtl. effects will be severe so that they can’t be criticized for brushing over them or failing to account for them

ESA
Aldo Leopold: “The first rule of the tinkerer is to keep all the pieces.”
E.O. Wilson article lays out the case for preserving biological diversity, from a human-centric perspective

Ricky asks why the destruction of the first 100,000 is not prohibited but only the destruction of the last 1,000

how about defining the extent of an ecosystem?  how do you go about such geographical issue

if a species is endangered of extinction in the US but not in the world as a whole, does it qualify?

What motivates the ESA?  Both human- and nature-centric perspectives; precautionary principle

ESA Section 2:
(6) The term “endangered species” means any species which is in danger of extinction throughout all or a significant portion of its range other than a species of the Class Insecta determined by the Secretary to constitute a pest whose protection under the provisions of this chapter would present an overwhelming and overriding risk to man. 

Listing, designation of Critical Habitat

(a) Generally 
(1) The Secretary shall by regulation promulgated in accordance with subsection (b) of this section determine whether any species is an endangered species or a threatened species because of any of the following factors: 

(A) the present or threatened destruction, modification, or curtailment of its habitat or range; 

(B) overutilization for commercial, recreational, scientific, or educational purposes; 

(C) disease or predation; 

(D) the inadequacy of existing regulatory mechanisms; or 

(E) other natural or manmade factors affecting its continued existence. 
(2) With respect to any species over which program responsibilities have been vested in the Secretary of Commerce pursuant to Reorganization Plan Numbered 4 of 1970— 

(A) in any case in which the Secretary of Commerce determines that such species should— 


(i) be listed as an endangered species or a threatened species, or 


(ii) be changed in status from a threatened species to an endangered species, 
he shall so inform the Secretary of the Interior; who shall list such species in accordance with this section; 


(B) in any case in which the Secretary of Commerce determines that such species should— 


(i) be removed from any list published pursuant to subsection (c) of this section, or 


(ii) be changed in status from an endangered species to a threatened species, 
he shall recommend such action to the Secretary of the Interior, and the Secretary of the Interior, if he concurs in the recommendation, shall implement such action; and 


(C) the Secretary of the Interior may not list or remove from any list any such species, and may not change the status of any such species which are listed, without a prior favorable determination made pursuant to this section by the Secretary of Commerce. 
(3) The Secretary, by regulation promulgated in accordance with subsection (b) of this section and to the maximum extent prudent and determinable— 

(A) shall, concurrently with making a determination under paragraph (1) that a species is an endangered species or a threatened species, designate any habitat of such species which is then considered to be critical habitat; and 

(B) may, from time-to-time thereafter as appropriate, revise such designation. 

Procedural requirements and availability of citizen petition for listing
§8(a)(1)(b) Do not take an endangered species; “take” from §319 includes harm and all sorts of things
Definition of “person” for ESA includes a federal agency 
Envtl. Law 11/30/04: Environmental Enforcement
A.  Monitoring and Protecting Violations
how to encourage businesses/firms/parties to monitor and regulate themselves?

enforcement provisions of different statutes are generally similar but do have minor differences

EPA, Final Policy Statement on Incentives for Self-Policing of Violations, 65 Fed. Reg. 19,618 (2000)

C.  Incentives for Self-Policing


1.  No Gravity-based Penalties


2.  Reduction of Gravity-based Penalties by 75%


3.  No Recommendation for Criminal Prosecution


4.  No Routine Request for Environmental Audit reports

D.  Conditions


1.  Systematic Discovery


2.  Voluntary Discovery


3.  Prompt Disclosure


4.  Discovery and Disclosure Independent of Gov’t or Third-Party Plaintiff


5.  Correction and Remediation


6.  Prevent recurrence


7.  No Repeat Violations


8.  Other Violations Excluded


9.  Cooperation

E.  Economic Benefit

F.  Effect on State Law, Regulation or Policy

Notes
B.  Enforcement Authorities and Policies

1.  Enforcement Authorities

Enforcement Provisions of the Clean Water Act
2.  Penalty Policies

Sierra Club v. Cedar Point Oil Co., 73 F.3d 546 (5th Cir. 1996).


trial court reduced the potential fine to equal to economic value to company of the violations


5th circuit upheld


Ricky argues that making the penalty equal to the benefit of noncompliance is not effective

Notes
3.  The Federal-State Enforcement Relationship

Harmon Industries v. Browner, 191 F.3d 894 (8th Cir. 1999)

Notes
C.  Criminal Enforcement
United States v. Weitzenhoff, 35 F.3d 1275 (9th Cir. 1994).

Notes
