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16.  Empirical analysis of juries in tort cases
Shari Seidman Diamond and Jessica M. Salerno

1.  INTRODUCTION

Throughout its history, the jury has attracted both stiff  criticism and unqualified praise, 
viewed by turns as an incompetent, naïve, and biased decision maker and as an astute 
repository of folk wisdom and common sense. Here, we examine how the American jury 
actually behaves in the tort cases that produce the majority of civil jury trials. The evidence 
shows that juries usually use reasonable strategies to evaluate the conflicting evidence 
they are given. They are active problem-solvers who typically work to produce defensible 
verdicts. Nonetheless, juries are occasionally misled by the strategies they rely on to reach 
decisions. Their decision making processes are also at times undermined by limitations, 
many of them unnecessary, imposed by the legal system.

In this chapter, we discuss the empirical literature relating to jury decisions in tort 
cases. For additional discussion on related topics in this volume, see the chapters on the 
empirical analysis of tort reform (Eisenberg, Chapter 20), tort damages (Viscusi, Chapter 
18), and state court tort decisions (Heise, Chapter 2). Our empirical analysis of juries 
proceeds as follows. Empirical analysis involves a choice of both an empirical method and 
a theoretical framework for developing hypotheses. In Part 2 we (a) describe the various 
methods that are used to study jury behavior, and (b) outline the difference between the 
external perspective of economic theory and the internal perspective of jurors. In Part 3 
we examine the behavior of the jury in tort cases, beginning with an overall view of the 
approaches jurors generally take in reaching decisions. We then assess how jurors deal 
with the key topics associated with charges of jury incompetence and bias: decisions on 
liability; expert testimony; corporate defendants; separating decisions on liability and 
damages; assessment of compensatory damages; decisions on punitive damages; and 
comprehension and application of the law. Finally in Part 4 we consider which aspects 
of less than optimal jury performance constitute insurmountable obstacles and which 
limitations can be overcome.

2.  METHODS AND THEORY

A.  Empirical Methods Used to Study Juries

The primary methods used for empirical studies of the jury are: (1) archival research on 
jury verdicts; (2) post-trial interviews with jurors; (3) experiments with real and simulated 
juries; (4) observations of real jury deliberations; and (5) surveys of other trial partici-
pants (judges, attorneys).
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1.  Archival research
In archival studies of jury behavior, researchers gather data on case characteristics and 
jury verdicts from completed trials to analyze verdict patterns and the ability of the meas-
ured case characteristics to predict plaintiff  win rates and damage patterns. Archival jury 
data are collected from two primary sources: courts (e.g., Cohen, 2009) and commercial 
jury verdict reporters (e.g., Daniels & Martin, 1995). Researchers have monitored changes 
in verdict patterns over time (e.g., Seabury, Pace & Reville, 2004) and used those patterns 
to assess the impact of various tort reform efforts on the jury (Eisenberg, 2012). Some 
widely used archival sources, however, are limited by selection biases that can produce 
misleading results. Most commercial jury verdict reporters depend on the reports of the 
litigating attorneys for information on their cases, which may result in incomplete data 
because attorneys (1) fail to provide information on some cases, and (2) do not provide 
accurate information on reported cases. Studies based on jury verdict reporters reveal 
a systematic overrepresentation of cases resulting in pro-plaintiff  verdicts. Merritt and 
Barry (1999) found an underrepresentation in defense verdicts and lower damage awards 
(see also Sloan & Hsieh, 1990). More recently, Lee and Waters (2011) compared a group 
of verdict reporters with the actual court data collected in the 2005 Civil Justice Survey of 
State Courts and found that although the commercial verdict reporters did not display a 
significant bias in liability proportions, they, like media coverage (e.g., Bailis & MacCoun, 
1996), were significantly biased in favor of the publication of cases with large awards.

In addition, a general limitation of most archival jury studies is that the case informa-
tion available from even the best archival source typically includes only a limited number 
of variables (e.g., Goerdt, Ostrom, & Rothman, 1995). As a result, for example, studies 
using archival data to explain variations in jury verdicts may underestimate the variation 
that can be explained by characteristics of the evidence (e.g., the nature of the plaintiff ’s 
injury) presented at trial.

2.  Post-trial reports of jurors
Scholars also use post-trial reports to gauge juror impressions of the evidence and to 
obtain a view of the deliberation process through the eyes of the participating jurors (e.g., 
Vidmar, 1995; Ivkovich & Hans, 1994; Sanders, 1993; Selvin & Picus, 1987). A limitation 
of this method is that juror post-trial reports, however sincere, are likely to be imperfect 
reconstructions of what occurred earlier (e.g., post-trial reports of initial impressions that 
changed in the course of deliberations). Some reports may be more accurate than others. 
For example, in interviews conducted immediately after trial jurors are likely to have better 
recall and are less likely to have had post-trial influences affect their impressions. Similarly, 
if  a substantial majority of the jurors from the same jury report, for example, that their 
jury discussed insurance, that report is more likely to be trustworthy than if  a single juror 
reports that insurance was discussed. Jurors are likely to be less accurate in assessing and 
recounting the consequences of their discussion, (i.e., in reporting whether that discus-
sion affected their verdict (Guinther, 1988)), particularly if  admitting that it affected them 
would be socially undesirable because they were admonished not to consider it.

3.  Experiments with jurors and juries
Experimental analysis can take the form of laboratory experiments or field experiments. 
Experiments provide the opportunity to isolate the effect of particular treatment (e.g., an 
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attorney’s ad damnum) on outcomes. In a well-designed experiment, the only difference 
between the set of participants receiving the experimental treatment and the set in the 
control group is the experimental treatment itself  (e.g., the attorney’s ad damnum). Thus, 
any differences in outcomes can be directly attributed to the experimental treatment. 
Beyond this, a well-designed experiment captures the core features of the environment the 
experimenter seeks to study and represents the participant characteristics that may affect 
participant responses.1 Thus, for example, the external validity of mock jury experiments 
may be weakened when the trial materials omit cross-examination or use college student 
participants. In a field experiment, actual trials are assigned to varying conditions (e.g., 
jurors in some trials are permitted to ask questions, while jurors in other trials are not per-
mitted to ask questions). When these experiments involve jury trials, they require substan-
tial cooperation from the courts and close monitoring to ensure that random assignment 
to experimental conditions is being successfully implemented (e.g., Heuer & Penrod, 1994; 
Diamond et al., 2003). Not surprisingly, field experiments on jury trials are relatively rare.

In mock jury experiments, by far the most widely used method of studying the jury, 
jurors or juries are also randomly assigned to experimental conditions, but the trials are 
simulated (although they may be drawn from real trials). A key strength of mock jury 
experiments is that they combine control with the opportunity to examine the process of 
decision making. Simulated trials vary in the degree to which they approximate the condi-
tions of a real trial. The closest approximations involve videotaped trials that include wit-
nesses, arguments and instructions, jurors who participate during their jury service, and 
deliberations. The extent to which behaviors observed in the less elaborate simulations, or 
indeed in the more elaborate simulations, mirror the behavior of real juries is unknown. 
Some evidence, however, shows substantial correspondence between verdict results from 
simulations that vary in realism, suggesting that not all differences will affect the results 
(Bornstein, 1999). Nonetheless, if  experiments use minimalist stimulus materials that 
omit elements likely to affect responses, generalization from those experiments can be 
misleading.

4.  Observing jury deliberations
An obvious way to study the behavior of any decision making body is to watch it as it 
reaches its decisions. An early effort to directly monitor several juries by audio taping 
their deliberations (Kalven & Zeisel, 1966) was short lived. It ended in an uproar when 
one of the tapes was played at a judicial conference (Katz, 1972). The result was legisla-
tion prohibiting the recording of jury deliberations in federal courts and in most state 
courts. Aside from the analysis of a few deliberations videotaped for television (e.g., 
Maynard & Manzo, 1993; Manzo, 1996), which might not generalize to jurors who did 
not agree in advance to have their deliberations televised (American Judicature Society, 
2003), researchers have not been permitted to observe or record jury deliberations. In 
the Arizona Jury Project—the single exception to this pattern—a team of researchers, 
with permission from the Pima County Superior Court in Arizona, jurors, attorneys, and 
litigants, was allowed to videotape 50 actual civil jury trials and deliberations as part of a 

1  For additional discussion of jury simulation experimental methodology, see Diamond (1997); 
for a more general treatment of experimental methodology, see Shadish, Cook, & Campbell (2001).
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field experiment examining the effect of recent jury reforms on jury behavior (Diamond 
et al., 2003). Conclusions about jury decision making processes drawn from this dataset 
are discussed in Parts 3A and H and Part 4 below.

5.  Comparing judges and juries
Another empirical approach bridges these different data sources (e.g., archival, experi-
mental) and is based on a comparison between jury and judges’ decisions, rather than 
focusing exclusively on factors affecting jury decisions. Scholars have compared the trial 
verdicts of  judges and juries in an attempt to assess whether they have different verdict 
patterns (e.g., Clermont & Eisenberg, 1992; Eisenberg, Rachlinski & Wells, 2002; Hersch 
& Viscusi, 2004; Heuer & Penrod, 1994). This comparison is important given that inher-
ent in any praise or criticism of the jury system is an implicit comparison to the only 
viable alternative: a judge. As Clermont and Eisenberg concluded, the selection processes 
that lead to a bench versus a jury trial always leave doubt about the comparability of 
the sets of  cases decided by each of them. Because litigant choices determine whether a 
jury or judge is the decision maker, there are likely to be differences between the types of 
cases that juries (versus judges) hear which may explain verdict patterns. As a result of 
this selection bias, conclusions about both similarities and differences may be misleading. 

Kalven and Zeisel (1966) developed a creative method for comparing jury and judge 
decisions that largely overcomes this selection problem. They asked trial judges to report 
how they would have decided each jury trial they presided over if  it had been a bench 
trial. To the extent that judges generally filled out the questionnaire before knowing the 
jury’s verdict, this method provides an independent judicial decision in precisely the same 
case that the jury decided. Kalven and Zeisel asked the judges to indicate their preferred 
verdict before the jury returned, but did not ask whether they actually did. A few research-
ers (Diamond et al., 2003; Hannaford, Hans, & Munsterman, 2000) have used the same 
method, but have also asked if  the judge answered the question before the jury returned 
its verdict.

A third form of judge-jury comparison uses lay and judicial participants in paral-
lel versions of  the same survey or experiment. This method enables the researcher to 
compare judge and jury responses to the same trial stimulus materials. For example, 
Landsman and Rakos (1994) tested the ability of  judges and jurors to ignore inadmis-
sible evidence. In an experiment, they produced three versions of  a vignette involving 
a products liability tort case that differed only in whether a piece of  potentially biasing 
evidence had been admitted, whether the decision maker learned about it but it had 
been ruled inadmissible, or whether they did not learn about it. Exposure to the biasing 
information, whether inadmissible or not, increased liability verdicts of  both the judges 
and jurors.

6.  Combining methods
When we combine the results from archival, experimental, post-trial interviews, and 
observational studies of the jury, the picture that emerges does not resemble the extreme 
image of the runaway jury. Nor does it reflect an economic ideal decision maker primed 
to reach decisions that produce optimal care.
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B.  Role of Theory

Good empirical analysis is informed by theory. We focus here on two theoretical per-
spectives that lead to contrasting predictions about jury decision making: (a) traditional 
economic theory, predicting that juror decision making will conform to rational choice 
theory, versus (b) psychological theories, predicting ways in which jurors’ decision making 
should systematically deviate from rational choice theory.

1.  An economic perspective
Traditional economic theory assumes that individuals behave in ways that maximize 
utility. The implications of this theory depend on whether individuals gain utility from 
performing a public service and promoting justice. If  people care only about their 
own direct welfare, citizens would avoid jury duty and, when unable to escape service, 
minimize the time they spend as jurors with hasty deliberations aimed at swift verdicts. 
Although some citizens could gain emotional and civic benefits from jury service that 
might foster engagement, a sizeable proportion of citizens do attempt to avoid service 
by failing to respond to summonses (Taylor, Ratcliffe, Dote, & Lawton, 2007) and giving 
answers to questions during jury selection that are likely to result in excuse or dismissal 
(Cosper, 2003; Rose, 2005; Rose & Diamond, 2008). Yet the consistent picture of jurors 
who are seated in a trial shows that they tend to be motivated and remarkably diligent 
in attempting to reach the “right” verdict (Diamond, 2012; Feigenson, 2000). Of course, 
that evidence of effort does not mean that jurors pursue or achieve verdicts that are 
consistent with either economic or any other normative theory. Thus, it is important to 
consider what the “right” verdict means and how it comports with the goals the legal 
system appears to endorse.

According to the economic view of tort law, juries (and judges) should decide on 
liability and damages so that potential plaintiffs and defendants will efficiently allocate 
resources to safety (Landes & Posner, 1987). The optimal economic result for accident 
law is to minimize the sum of the costs of accidents and the costs of avoiding accidents 
(Calabresi, 1970). Thus, juries (and judges) should assess whether a defendant was neg-
ligent solely by focusing on the probability that the defendant’s behavior would cause an 
accident, the cost of engaging in behavior that would avoid an accident, and the expected 
value of the damages that would be caused if  an accident occurred. That is, they would 
gauge whether or not the defendant’s behavior reflected optimal care.

2.  A psychological perspective
We can be fairly certain that juries do not have optimal allocation of costs and benefits in 
mind as they decide cases—although some jurors do refer to general deterrence motives, in 
additional to specific deterrence motives, in post-trial interviews (Hans, 2000). Indeed, the 
legal system does not directly instruct jurors to optimize allocation of costs and benefits in 
assessing liability and damages in the typical tort case involving claims for compensatory 
damages. The closest jury instructions come to signaling the goal of optimal care occurs 
when the instructions tell the jury to evaluate the reasonableness or recklessness of the 
defendant’s behavior, and in a comparative fault case, the reasonableness of the alleged 
victim’s behavior. The definition and components of reasonableness are undefined. Even 
in cases in which punitive damages are claimed, jury instructions do not include factors 



Empirical analysis of juries in tort cases    419

like probability of detection that are relevant to optimal deterrence. Moreover, some 
research suggests that neither judges nor juries would be receptive to a suggestion to con-
sider such issues (Baron & Ritov, 1993; Sunstein, Schkade & Kahneman, 2000).

What do jurors try to do and how well do they succeed? Jurors in tort cases have 
multiple, sometimes competing, goals. As Neal Feigenson describes it, they try to reach 
decisions that are just—which sometimes may be more justice than the law recommends 
(2000). The first goal is to produce a defensible verdict that accurately reflects what they 
believe the evidence has shown. This motivation shows up in various ways: in the disap-
pointment expressed by jurors in the small minority of cases that fail to reach a verdict, or 
in the frequent question jurors pose to the judge after delivering a verdict—did we get it 
right? (Diamond, 2012). Jurors do occasionally express the view that their verdict should 
“send a message,” primarily when punitive damages are at issue and they are instructed 
that deterrence is a goal. Yet jurors deciding only liability and compensatory damages 
generally focus on achieving the appropriate balance between the parties in the case in 
light of their actions and any injuries that have occurred (Diamond, 2012; Feigenson, 
2000). Thus, they focus more on internal considerations (i.e., the parties in the case), than 
on external considerations (i.e., the impact of their decision on the future behavior of 
potential plaintiffs and defendants).

One example of the potential conflict between these two perspectives can be found in 
the way attorney’s fees are treated by the legal system and viewed by the jury, which is 
not instructed on that topic. Parties in the American tort system typically must pay their 
own attorney’s fees, an approach intended to discourage frivolous lawsuits. The legal 
system excludes information about insurance from the jury’s consideration for a variety 
of  reasons (e.g., to avoid incentivizing potential plaintiffs from not purchasing insurance 
or bringing unjustified legal actions) (see Baker and Siegelman, Chapter 7, this volume). 
From the jurors’ point of  view, however, the mandate to compensate the plaintiff  makes 
both attorney’s fees and insurance relevant. Full compensation should not require the 
plaintiff  to pay her attorney out of  the amount that would fully compensate her for the 
injuries caused by the defendant’s negligent or reckless behavior. Similarly, the plaintiff  
may not require compensation, in the jury’s eyes, if  insurance has already covered her 
expenses (Diamond & Vidmar, 2001). The failure to instruct the jury on these “forbid-
den topics” leaves the jury without guidance on how to handle them (Diamond, Murphy 
& Rose, 2012). Thus, while the legal system may intend to exclude attorney’s fees as an 
element of  compensation in the interest of  optimizing potential litigant behavior, the 
jury faced with the allocation of  costs between parties is explicitly blindfolded to that 
design.

3.  WHAT JURIES DO

A.  General Models of Juror and Jury Decision Making

Most jurisdictions treat jurors as passive participants in the trial until their deliberations 
begin. Jurors are admonished to watch and listen carefully, but to wait to form any impres-
sion or reach a judgment until after all of the evidence is presented and they have been 
instructed on the law. The image of the docile and passive juror does not comport with 
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reality (Bennett & Feldman, 1981; Diamond & Casper, 1992; Pennington & Hastie, 1991). 
Jurors enter the courtroom with preconceptions and expectations that affect the way they 
react to evidence. They actively search for causal explanations to make sense of what 
they are hearing and seeing, and they fill in gaps and interpret ambiguities in ways that 
influence their decisions. Although it is possible to imagine an algebraic method of deci-
sion making in which a decision maker gives each piece of evidence a value (pro-plaintiff  
or pro-defendant) and a weight, and then combines the results algebraically to reach 
a verdict, this mechanical approach does not describe the decision making process of 
jurors. Nor have more elaborate mathematical modeling efforts (e.g., Bayesian accounts) 
captured what jurors do (Hastie, 1993).

A more cognitively grounded, and more widely accepted, model of  individual juror 
decision making is the story model. According to this model, decision makers (juries 
and judges) employ an explanation-based judgment process. They construct a summary 
mental picture of  what decision-relevant events occurred and the causal relations among 
them (Pennington & Hastie, 1991). The construction of  a cognitively coherent expla-
nation is a central focus of  related decision models as well (e.g., Simon, 2004). Jurors 
select, organize, elaborate, and interpret the evidence, drawing inferences to connect the 
pieces to develop an explanation-based narrative. Each decision maker utilizes a general 
comprehension strategy for understanding human action that includes some features 
that tort law may not consider legally relevant (e.g., the defendant’s motive for speed-
ing, see Nadler, 2012). According to the story model, the final stage involves matching 
this evidence representation to the verdict categories. The story model was developed 
and tested primarily in a criminal context, and has been applied to punitive damages 
decisions (Hastie, Schkade, & Payne, 1998). Nonetheless, the cognitive grounding of 
the model makes a useful starting point to describe what jurors do in negligence cases 
as well.

The real deliberating juries we have observed in tort cases (Diamond et al., 2003) 
reveal some additional features about how jurors evaluate evidence and construct a nar-
rative that explains the events that led to a trial. When jurors begin their deliberations, 
many hold only tentative views about the most plausible version of what happened and 
a rough understanding of the legally relevant criteria for reaching a verdict. As a result, 
the deliberation process often involves an early consideration of the content of the jury 
instructions (Diamond et al., 2012). Overall, the jurors attempt to develop the most plau-
sible reconstruction of the events by pooling their assessments of the incomplete and 
conflicting stories that the witnesses tell. They are sensitive to apparently inconsistent 
behavior and testimony, within and across witnesses (Diamond et al., 2006). They pore 
over the evidence relating to the time line when it is crucial in attributing causation. They 
are aware that experts are being paid to testify, and assess both credentials and content 
in evaluating how much to rely on what the experts say. In nearly every case, jurors draw 
on their various prior experiences, often to determine whether a witness is credible and 
behavior is reasonable (e.g., are workplace safety rules typically followed when workers are 
not trained and regularly monitored?). Jurors are also attentive to some sources of infor-
mation that come from beyond the witness box (e.g., how was the plaintiff  who claims he 
cannot sit in one position for more than 30 minutes able to sit for much longer than that 
in the courtroom? (Rose et al., 2010).

Jurors in a minority of cases may begin their deliberations in agreement, but in the 
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majority of cases there is more than one way to view the evidence.2 Deliberations may 
begin with a vote “to see where we stand” or, more often, with an attempt to construct 
a group understanding of the evidence. Despite the common image that the jury nearly 
always takes a vote at the beginning of deliberations, in both the real and simulated jury 
deliberations we have observed, early calls for a vote are frequently derailed by discus-
sion about the evidence or the instructions (Diamond & Casper, 1992; Diamond et al., 
2012). Moreover, the longer the trial, the longer the prevote discussion. This suggests that 
a heavier evidentiary load leads to more processing time before jurors attempt to reach 
a verdict (Diamond et al., 2003). In the real jury deliberations we observed, half  of the 
questions raised during deliberations and the misstatements jurors made about the law 
were explicitly addressed and corrected in the course of the deliberations (Diamond et 
al., 2012).

Studies in the laboratory reveal some additional features of jury deliberations. Although 
participation in juries, as in other small groups, is not equally shared, the jurors who par-
ticipate more during deliberations tend to have better comprehension levels (Diamond, 
2006). Although education is a predictor of both participation and influence, a juror’s 
ability to comprehend the testimony presented in that particular case independently 
enhances juror participation and influence (Diamond & Casper, 1992).

With this overall picture of how jurors go about their task, we turn now to the specifics 
of jury behavior that have attracted interest and research in tort cases.

B.  Decisions on Liability

The model of the unreasonably sympathetic jury whose emotions overwhelm reason, 
leading to awards based on flimsy evidence on liability, finds little support in studies of 
jury behavior. If  anything, the average juror in a modern tort case is suspicious that the 
plaintiff ’s claims may be unwarranted. She is inclined to believe that there are too many 
frivolous lawsuits today and that plaintiffs who sue and receive money damages in general 
receive too much rather than too little (Diamond, Saks & Landsman, 1998). Jurors, 
perhaps surprisingly, are willing to “blame the victim” rather than to hold the defendant 
responsible for the plaintiff ’s injury (Hans, 2000; Hans & Dee, 2003).

Similarly, archival research provides little support for claims in the popular press that 
jurors are indiscriminately pro-plaintiff. Juries in state courts nationwide during 2005 
found in favor of plaintiffs in 51 percent of tort cases, with win rates varying from 22.7 
percent in medical malpractice trials to 78.0 percent in animal attack cases (Cohen, 2009). 
Juries decided 90 percent of the tort trials. The win rate for judges in the remaining 10 
percent of cases was 56.2 percent. The overall win rate for jury tort trials in 2005 roughly 
replicates the 49 percent rate obtained in the 1990s (Ostrom, Rottman & Goerdt, 1996).

The jury verdict pattern can, of course, be explained in a way that is consistent with the 
existence of a pro-plaintiff  jury: if  defendants anticipate correctly that the juries tend to 
be pro-plaintiff, they may be more willing to settle weak cases, taking their chance with 

2  This is what we would expect if  the parties make rational decisions about whether to settle or 
go to trial. See generally Abraham Wickelgren, Chapter 13 and Linda Babcock & Joshua Furgeson, 
Chapter 14 in this volume.
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a jury only when the evidence strongly favors them. A 50 percent win rate could be the 
result. Nonetheless, as a descriptive statement of what juries do with the cases they decide, 
it is inaccurate to say that juries generally find in favor of the tort plaintiff. Moreover, 
whether we examine the behavior of simulated juries, review post-trial interviews with 
real jurors, or watch real civil juries deliberating, we find jurors who are highly suspicious 
of plaintiffs and unsympathetic when they encounter complaints from individuals they 
suspect may be whining or greedy (e.g., Hans, 2000). The few studies that have compared 
the liability verdicts of judges with those of jurors have shown no tendency for jurors to be 
more inclined to find for the plaintiff  than are judges (Clermont & Eisenberg, 1992; Heuer 
& Penrod, 1994; Kalven, 1964). Of course, we cannot directly assess what win rate would 
be produced by an entirely unbiased decision maker, but the empirical landscape reveals 
no wild pro-plaintiff  bias by juries and no evidence that juries are more pro-plaintiff  on 
liability than are judges.

The assumption that jurors favor plaintiffs is further challenged by an examination 
of the outcomes of 1452 closed malpractice claims from insurance companies across 
the United States (Studdert et al., 2006). Independent medical experts judged the merit 
of each case by reporting whether the adverse outcome was due to medical error. The 
majority of case outcomes (73 percent) were consistent with the independent experts’ 
assessment of their merit. When the outcome was not consistent with the case merit, 
juries were more likely to have not compensated a case that included medical error (16 
percent) than to have compensated a case that did not include medical error (10 percent). 
In other words, they were more likely to err in favor of the doctor defendant, rather than 
the plaintiff.

C.  Expert Testimony

Modern trials increasingly involve experts who present technical and scientific evidence 
(Gross, 1991). Even in the standard auto collision trial, engineering experts may testify 
about the relationship between the speed at which the collision occurred and the impact 
on those involved, medical experts may evaluate and make predictions about future 
medical needs, and economic experts may testify about future earnings.

Expert testimony represents a challenge for both judges and jurors. Although judges 
are legal experts, at least as compared to most juries, neither judge nor jury is likely to be 
an expert on the technical substantive content that an expert may present. Moreover, a 
jury is more likely to have at least one member who has a relevant substantive background 
in, for example, engineering. In general, there is no evidence that complexity induces a 
greater rate of disagreement between judges and juries on the appropriate verdict (Heuer 
& Penrod, 1994). Thus, while complexity presents a challenge to legal decision making in 
general, the challenge may be unavoidable and not unique to juries.

Consider the Bendectin cases of the 1980s and 90s, which involved the issue of whether 
the anti-nausea drug Bendectin caused plaintiffs’ birth defects. Judges and juries were 
asked to evaluate complex scientific and statistical evidence that was the subject of heated 
controversy among highly educated scientists from prestigious universities. When the U.S. 
Supreme Court in Daubert v. Merrell-Dow Pharmaceuticals, Inc. (1993) remanded one of 
the Bendectin cases for a judicial determination on the admissibility of expert evidence, 
Judge Kozinski commented wryly on the challenge, observing:
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Our responsibility, then, unless we badly misread the Supreme Court’s opinion, is to resolve 
disputes among respected, well-credentialed scientists about matters squarely within their exper-
tise, in areas where there is no scientific consensus as to what is and what is not “good science,” 
and occasionally to reject such expert testimony because it was not “derived by the scientific 
method.” (Daubert v. Merrell-Dow Pharmaceuticals,, Inc., 1995, 1316).

Such complex evidence presents a challenge for the experts who must communicate with a 
lay audience, for the judge who acts either as a gatekeeper in ruling on which experts can 
testify and what they can say or as the trier of fact, and for the lay jury.

Juries do appear to take their job of evaluating expert testimony seriously. Surveys 
of jurors indicate that they find expert testimony to be useful, but are wary of experts. 
For example, in a survey of jurors, 30 percent said, “experts provided biased testimony” 
(Shuman, Whitaker & Champagne, 1994). Similarly, Diamond and Casper (1992) found 
that jurors view experts as relatively competent and likely to be knowledgeable, but expect 
experts to be influenced by the side that called them. The credibility of communicators 
tends to be influenced by their perceived expertise and their perceived trustworthiness 
(e.g., Eagly & Chaiken, 1993), so that the expectation of potential bias acts as a brake on 
the persuasiveness of an expert.

When a decision maker accepts a persuasive message simply by attending to cues like 
the prestigious credentials or use of complicated language by the source of the message, 
avoiding the harder work of processing the content of the message itself, the decision 
maker is engaging solely in peripheral processing and failing to centrally process the expert 
testimony that would be entailed in an evaluation of the evidence (Petty & Cacioppo, 
1986). Although jurors may be influenced by credentials, which indeed the jury instruc-
tions often tell them to use in evaluating the credibility of experts, there is little evidence to 
suggest that jurors adopt the position of an expert based solely on peripheral cues. Jurors 
who were permitted to submit questions for witnesses during trial in the Arizona Jury 
Project submitted a disproportionate number of their questions for experts (Diamond 
et al., 2006). Jurors submitted questions for almost half  (47.5 percent) of the expert 
witnesses, an average of 2.11 per witness. Few (5.8 percent) of the questions concerned 
credentials or experience. Instead, questions generally reflected attempts to understand 
and evaluate the content of the testimony (e.g., “What were other potential causes for the 
. . . damage that you observed and why were they less plausible causes for [the plaintiff ’s 
injury] than the cause you have ascertained?” and “Not knowing how he was sitting, or 
his weight, how can you be sure he hit his shoulder?”).

Although jurors typically work hard to understand the content of expert testimony, 
motivation is not enough to ensure success. Jurors often express concern about their 
ability to handle complex evidence (for a review, see Hans, 2007–08, p. 23–4). Probabilistic 
evidence is particularly challenging, for both juries and judges (Hans, 2007–08). Although 
jurors are sometimes confused by expert testimony (Selvin & Picus, 1987; Sanders, 1993), 
they generally use reasonable strategies to evaluate expert testimony (Lempert, 1993; 
Vidmar & Diamond, 2001) and draw on the expertise of their most competent member 
to assess the strength of the evidence (Diamond & Casper, 1992).

Jurors are instructed to base their verdicts on the evidence and legal instructions, a 
directive which presents a challenge if  the jurors do not understand the evidence. In 
theory their ability to fully process the evidence may be reduced if  the expert uses only 
ipse dixit to persuade the jurors without attempting to educate them about the content 
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of complicated material (e.g., by using language that is too difficult for jurors to compre-
hend). When faced with difficult technical testimony that is unintelligible, the juror has 
three alternatives: accept the expert’s testimony on faith, reject it, or turn to other cues 
that might signal the expertise or the trustworthiness of the source. There is some evidence 
that jargon can act as a cue that promotes expert influence, but only when the jurors 
are able to obtain a reasonable grasp of the content of the expert’s testimony (Cooper, 
Bennett & Sukel, 1996). In contrast, when an expert’s testimony seems incomprehensi-
ble, the more likely result is that the jurors will ignore or explicitly reject that testimony 
(Diamond & Casper, 1992). This mediating effect of comprehension on influence is 
consistent with models of attitude change that emphasize reception as a foundation for 
influence when the audience is highly motivated to process the message (that is, a message 
must be received if  it is to be influential) (McGuire, 1972). Thus, because neither the 
average juror nor the typical judge is likely to be trained as a scientist, complicated expert 
testimony presents a challenge for both juries and judges. An expert is most persuasive 
when the expert is an effective teacher.

D.  Corporations

A common view in the business community is that juries are anti-business, prone to see 
corporations as “deep pockets” and over-eager to find in favor of injured plaintiffs when 
the defendant is a corporation (Huber, 1988; Lande, 1998). Research suggests that this 
image is misleading. Archival studies comparing jury verdicts in cases with corporate 
and individual defendants have shown more plaintiff  verdicts and higher awards against 
business defendants, even after attempts to control for seriousness of injury and other 
case characteristics (e.g., Ostrom, Rottman, & Goerdt, 1996). These studies are limited, 
however, because unmeasured differences between the cases juries decide involving corpo-
rate and individual defendants (e.g., initial claim differences, pretrial strategies, and settle-
ment patterns) may be responsible for the observed differences (Saks, 1992). Nonetheless, 
experimental studies also show that jurors are more likely to find in favor of plaintiffs 
when the defendant is a corporation. Yet, contrary to the popular image, this pattern 
does not appear to be due to anti-business sentiment. Nor does a deep-pockets mental-
ity appear to guide jury decisions. Instead, the greater willingness to hold corporations 
responsible for the damages they cause appears to arise because jurors see corporations as 
having greater knowledge and expertise than individuals, and as a result they expect that 
a corporation will be better able to avoid potential harm.

Experimental studies provide a controlled test in which it is possible to hold all case 
features constant other than whether the defendant is a corporation or an individual, 
and to vary the wealth of the defendant independently of corporate status. Together 
with survey research on attitudes toward corporations and post-trial interviews with real 
jurors, these experimental tests of the “deep pockets” hypothesis suggest that juries do 
view corporations differently than they view individuals, but not because of the typically 
greater wealth of a corporation. Jurors find corporations liable more often than they find 
individuals liable because they expect more of the reasonable corporation than of the rea-
sonable individual. Thus, experiments indicate that when corporate actors and individuals 
engage in the same behavior, the corporate defendant that is held to a higher standard is 
more likely to be held liable than the individual (Hans & Ermann, 1989; MacCoun, 1996). 
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For example, MacCoun conducted a jury simulation study in which the defendant was 
a poor individual, a wealthy individual, or a corporation. In general, awards against the 
corporate defendant were significantly greater than those against the wealthy individual 
with identical assets. In contrast, variations in the defendant’s wealth had no effect on 
liability verdicts or compensatory damages.3 Other experiments that also showed effects 
for corporate status found no effects for variations in wealth on liability or compensatory 
damages. Although juries’ higher “reasonable corporation” standard may reflect a view 
of corporate competence and control that is exaggerated in view of what we know about 
organizational behavior (Peterson et al., 1998), jury decisions cannot be described simply 
as a Robin Hood approach to wealth redistribution (Hans, 2000).

Nor does the pattern of holding corporations to a higher standard appear to be unique 
to American jurors. Sanders, Hamilton and Yuassa (1994) embedded tort scenarios in 
public opinion surveys conducted in the United States and Japan. In both countries, par-
ticipants reacted differently to corporate and individual negligence that resulted in injury, 
finding that a corporate employer was better able to foresee and avoid the injury than 
an individual employer. When the behavior was reckless, the corporate and individual 
employers were treated as equally responsible in both countries.

At least one study compared juries’ verdicts with judges’ assessments of the evidence 
in cases that included a business defendant versus an individual defendant (Hans, 1998). 
In 125 jury trials involving business or individual defendants, judges evaluated whether 
the evidence favored the plaintiff. The judges were in substantial agreement with the jury, 
regardless of whether the defendant was an individual or a business. In cases in which 
the judge rated the evidence as favorable to the plaintiff, juries in 81 percent of the cases 
with an individual defendant and in 88 percent of those with a business defendant found 
in favor of the plaintiff. In cases in which the judge evaluated the case as favoring the 
defendant, the juries also found for the defendant business in 69 percent of cases and for 
the individual in 60 percent of cases. This suggests that any tendency to hold businesses 
to a higher standard may not be unique to juries, but may also be found in judges. It is not 
only worth attempting to replicate these results before concluding that judges and juries 
do in fact respond similarly to corporate defendants on liability, but also worth exploring 
potential differences in the damage amounts they award.

E.  Separating Decisions on Liability and Damages

Liability and the amount of damages are legally independent judgments. In the typical 
negligence case, once the plaintiff  has shown that the defendant’s negligent behavior 
caused some injury to the plaintiff, the jury’s determination of compensatory damages 
should rest exclusively on the injury caused by the defendant. Thus, the compensation 
level should not be influenced by the defendant’s motivation for his negligent behavior or 
by his degree of carelessness. Similarly, the severity of the plaintiff ’s injury legally should 
not affect the decision maker’s assessment of the defendant’s negligence. When spill-over 

3  Note that the Sunstein et al. (2002) finding that wealthier corporations are assessed more 
in punitive damages than are less wealthy corporations is consistent with the law’s directive to 
consider a defendant’s wealth in assessing punitive damages. 
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occurs between judgments about liability and amount of compensatory damages, it is 
sometimes referred to as the fusion of liability and damages.

Although some studies have found that jurors do consider defendant responsibility in 
calculating compensatory damages (e.g., Hammitt, Carroll & Relles, 1985), others have 
not (e.g., Cather, Greene & Durham, 1996). One possible explanation for the difference 
is that jurors who are given facts that suggest responsibility greater than negligence, but 
are not provided with an opportunity to award punitive damages, may add a punitive 
surcharge to their compensatory damage awards. Another possibility is that jurors dis-
count damages when evidence about the defendant’s behavior makes them less certain 
about liability. In a study that manipulated defendant carelessness, Wissler, Rector, and 
Saks (2001) found that an instruction not to discount awards for uncertainty about the 
defendant’s fault was more effective than an instruction not to increase awards to punish 
for the defendant’s carelessness. This suggests discounting as a process more resistant to 
correction than surcharging. Thus, what is called “fusion” may actually be a strategy for 
filling in ambiguities and uncertainties in evidence.

Fusion from injury to liability is the more familiar version of spill-over between liabil-
ity and damages. Presented with an injured plaintiff, jurors naturally search for a cause 
of that injury and the defendant is a plausible candidate. Psychological research has 
identified a powerful heuristic, the hindsight bias, which leads all decision makers to use 
outcomes to judge the prior probability of an event. For example, the dangerousness of 
a defendant’s behavior may be judged as greater (equating to negligence or carelessness) 
and more foreseeable if  the decision maker knows that it has led to a negative outcome 
(e.g., Greene, Johns & Bowman, 1999; Kamin & Rachlinski, 1995). Recognition of the 
hindsight bias may in part account for Federal Rule of Evidence 407, which suppresses 
evidence of subsequent remedial measures in accident cases, recognizing that the fact 
finder is likely to give the information more weight than is appropriate (Rachlinski, 2000).

It appears that jurors are not alone. Danzon (1985) found that, according to expert 
decision makers’ evaluations, the more seriously injured the patient, the more likely the 
health care providers were judged to be negligent. Experimental research on judges has 
also found evidence of the hindsight bias on predictions about outcomes, such as how an 
appellate court would rule (Guthrie, Rachlinski & Wistrich, 2001).

F.  Assessment of Compensatory Damages

Juries are frequently criticized as unpredictable and overgenerous in their damage awards 
(Hans & Eisenberg, 2011). The evidence of unpredictability is ambiguous. The impact of 
relevant legal factors on the compensatory damages that juries award is well documented, 
accounting for more than half  of the large variation in awards with a small number of 
predictor variables (e.g., Baldus, MacQueen, & Woodworth, 1995; Sloan & Hsieh, 1990). 
The strongest predictor of awards is typically the legally relevant severity of injury as 
measured on an 8- or 9-point scale. Nonetheless, with substantial variation unaccounted 
for, the crucial question is how much of the unexplained variation is due to legally relevant 
factors that are either unmeasured or poorly measured versus due to error or bias. For 
example, a 9-point unidimensional severity scale compresses injuries that differ on multi-
ple dimensions. Burns, drug side effects and brain damage all are scored at Level 4 on the 
National Association of Insurance Commissioners’ Severity of Injury Scale (Wissler et 
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al., 1999). Thus, severity of injury may even be substantially more important than it has 
appeared in studies using a relatively crude measure to capture it.

Even if  we have no reliable estimate of just how much of the unexplained variance is 
due to legally relevant factors, no doubt some portion of it can be explained by the lack 
of standards provided by the legal system on damages, particularly general damages. With 
no market for harms like those from physical pain, mental suffering, disability, disfigure-
ment, and loss of enjoyment of life, the law provides little guidance in setting the value 
for these general damages, providing the jury (or judge) only with advice to arrive at an 
amount that “a reasonable person would estimate as fair compensation” (American Law 
Institute, 1979). Jurors complain about the lack of guidance (Mott, Hans & Simpson, 
2000), and mock jurors show substantial variation in the damages they award for pain 
and suffering in response to identical case facts (e.g., Saks et al., 1997). The variability of 
awards drops when the mock jurors deliberate, so that jury awards show substantially less 
variation than individual mock juror awards, but it remains higher for pain and suffering 
than for economic damages (Diamond, Saks & Landsman, 1998), consistent with the 
greater difficulty of that task.

Is there evidence that juries are overgenerous in their compensatory damage awards? 
Even if  juries are not pro-plaintiff  on the question of liability, a more mixed picture 
emerges for damage awards. Although some researchers have found no difference in 
average awards of jurors and legal professionals (Vidmar & Rice, 1993), others have found 
that jurors tend to make somewhat higher awards. For example, Kalven and Zeisel (1966) 
found that judges agreed with the jury on liability 78 percent of the time, and among 
cases in which they disagreed, the jury found for the plaintiff  half  the time. When the 
judge and jury agreed on liability, however, juries on average awarded 20 percent more 
than the judges reported that they would have awarded. Similarly, in a large-scale survey 
of jury-eligible citizens, attorneys, and judges involving case summaries, the jury-eligible 
respondents in Illinois on average gave higher awards for pain and suffering than did the 
Illinois judges, while in New York, the award levels did not differ (Wissler, Hart & Saks, 
1999). In both Illinois and New York, the jurors’ average awards were between those of 
the plaintiffs’ attorneys and those of the defense attorneys. In both jurisdictions, injuries 
that were given larger awards by one group also tended to receive larger awards from the 
other groups.

The few studies that compare the decision making processes of laypersons and judges 
suggest that they rely on similar injury attributes and use them in similar ways in reach-
ing judgments about injury severity (Robbennolt, 2002; Howe & Loftus, 1992). Given 
the absence of a clear standard for the appropriate damage level, particularly for general 
damages, it is unclear whether higher awards by the jurors constitute overcompensation, 
or lower awards by judges constitute undercompensation.

G.  Decisions on Punitive Damages

Perhaps no aspect of the civil jury trial has attracted more public attention than that 
rare event, the trial resulting in a large punitive damages award. The scholars who have 
examined punitive damages have engaged in important debates on their patterns and 
the meaning of  those patterns. For example, Ted Eisenberg and his colleagues have 
characterized the overall pattern in jury punitive damage awards as largely reasonable 
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(e.g., Eisenberg et al., 2006). In contrast, Kip Viscusi and his colleagues view jury awards 
for punitive damages as unpredictable and economically questionable (e.g., Hersch & 
Viscusi, 2004). Cass Sunstein and his colleagues (Sunstein et al., 2002), using somewhat 
minimalist case materials in vignette experiments, found that, although their mock 
jurors showed substantial consensus on scales measuring how much they thought the 
defendant should be punished, their dollar awards varied dramatically.4 The implica-
tions of  their results have been the subject of  vigorous debate (e.g., Feigenson, 2003; 
Vidmar, 2004). Even the U.S. Supreme Court entered the fray, offering an opinion, 
purportedly based on empirical findings, on the appropriate ratio between punitive and 
compensatory damages (Exxon Shipping Co. v. Baker, 2008) and drawing immediate 
praise and criticism for its treatment of  the empirical evidence (e.g., Eisenberg, Heise & 
Wells, 2010). An additional chapter would be required to do justice to the evidence on 
punitive damages.

Although the prospect of a possible punitive damages award may affect settlement 
behavior, it is worth noting that punitive damages occupy only a tiny portion of the jury’s 
portfolio in tort cases. In state jury trials during 2005, punitive damages were sought 
far more often in contract cases (28 percent) than in tort cases (10 percent) (Cohen & 
Harbacek, 2011: 6, Table 10). Moreover, juries who found for the plaintiff  in tort cases 
awarded punitive damages in only 3 percent of those cases. Since juries found in favor of 
plaintiffs in 51 percent of their tort cases, this means that punitive damages were awarded 
in less than 2 percent of all tort jury verdicts. Moreover, when punitive damages were 
awarded, the median award was $55,000, with only 17 percent of all punitive damage 
awards, that is one-third of 1 percent of all jury verdicts in tort cases, producing puni-
tive damage verdicts of $1 million or more. The scholarly and media focus on generous 
punitive damage awards, at least in tort cases, appears to far exceed jury enthusiasm for 
making those awards.

H.  Comprehension and Application of the Law

The standard story of  jury instructions assumes that jurors ignore or are simply baffled 
by the legalese and complex doctrine. Indeed, there is much to support this view. Study 
after study has demonstrated that jurors do not perform well on comprehension tests 
designed to show what messages the instructions conveyed (e.g., comprehension rates 

4  In the single Sunstein et al. experiment (2002) in which the mock jurors deliberated on puni-
tive damages, the participants received a brief  case description and were told that compensatory 
damages of $200,000 had been awarded against the defendant corporation. They were then given 
30 minutes to decide on whether to award punitive damages, and if  so, how much to award. The 
deliberating juries showed substantial variation in awards and a severity shift that produced a 
median award for juries that was higher than the median award preferences within juries before 
deliberations. The authors present evidence from a second study showing that law students thought 
it was easier to generate arguments for a high punitive damage award than a lower award. Such 
arguments may indeed have occurred in those mock jury deliberations that showed a severity 
shift. Unfortunately, no analysis of the deliberations was apparently conducted. Furthermore, the 
researchers simply dropped from all of their analyses the 108 out of 509 original juries that failed 
to reach agreement in the allotted 30 minutes. Thus, a selection bias may in part explain the severity 
shift. It is hard to be confident about generalizing from these results.
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below 65 percent, Lieberman & Sales, 2000). A few mock jury experiments, conducted 
primarily on criminal cases, that have compared post-trial comprehension performance 
of  deliberating jurors and non-deliberating jurors have shown modest improvements 
with deliberation (e.g., Elwork, Alfini & Sales, 1982 [civil]; Severance, Greene & Loftus, 
1984 [criminal]), but others have not (e.g., Ellsworth, 1989 [criminal]); Hastie, Schkade 
& Payne, 1998 [punitive damages]. Even after deliberation, jurors in these experiments 
typically do not perform well on these comprehension tests. Nor have real jurors in 
post-trial surveys performed well (e.g., Saxton, 1998). It is unclear on the basis of  this 
research how much of  the poor performance is due to poorly drafted instructions, to 
the measures used to assess juror comprehension, or to more fundamental problems, 
but some courts have recently taken steps to produce clearer pattern jury instructions 
(Tiersma, 2006).

Against this background, the deliberations of the jurors in the tort cases of the Arizona 
Jury Project tell a more complex story (Diamond et al., 2012). The deliberations revealed 
that, at least in these ordinary tort cases, most juries arrived at a reasonable understand-
ing of the relevant law during their deliberations. A majority of the comments about legal 
issues (79 percent) were consistent with the law and almost half  of the juror comprehen-
sion errors on the law that jurors made (47 percent) were explicitly corrected. Nonetheless, 
errors occurred that appeared to affect several awards. Analysis of the errors jurors made 
during deliberations revealed a need to address issues in addition to legal jargon, specifi-
cally, omissions that leave jurors without guidance on some legal issues and structural 
problems that arise because the piecemeal construction of jury instructions may leave 
jurors confused about how the pieces fit together. We do not know how these jurors would 
have performed on post-trial comprehension tests, but their conversations during delib-
erations indicate better performance as a group than post-trial tests may capture, albeit 
with clear room for improvement.

4. � OBSTACLES AND WAYS TO PROMOTE OPTIMAL JURY 
TRIALS

The obstacles to optimal jury performance depend in part on what optimal performance 
is. If  jurors are expected to be risk managers (i.e., expected to optimize the allocation of 
costs and benefits), it is not clear how well they can manage this task. It is clear that we 
do not instruct them to try to do so in the standard negligence case. If  we want them 
to perform superhuman feats that legally trained professionals also do not do well (e.g., 
avoiding the misleading lure from exposure to inadmissible evidence), we are likely to 
be only partially successful in achieving that goal. Nonetheless, the evidence on current 
jury decision making in tort cases suggests that juries as a rule cope quite well with the 
conflicting evidence they are asked to judge. Moreover, adopting procedures for jury trials 
that recognize how juries decide cases offers an opportunity to enhance that performance. 
Many of these procedures would not be costly to implement. Some of these procedures 
are already in operation in some jurisdictions. Others are rarely used. One calls for radical 
changes that have not yet been implemented.

Here we briefly describe some of these reforms/possibilities:
1) Restoring the 12-member civil jury: The likelihood of an outlier award is reduced 
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with a larger jury (see, e.g., Saks, 1996). Yet many states and the federal system permit 
juries of as few as six in civil trials.

2) Pretrial instructions on the law: Pre-instruction frames the key legal issues the jury 
will have to address, potentially correcting initial misconceptions about the task. Yet 
jurors generally receive little information on the law before the end of the trial. They 
typically must wait until they have heard all of the evidence before the judge provides any 
instruction on the elements that the plaintiff  must prove. Thus, the jury may listen to the 
evidence assuming that the task will be whether or not to hold the defendant responsible 
for the plaintiff ’s injuries, learning only just before deliberations that it is a comparable 
fault case in which fault can be allocated between the opposing parties.

3) Interim statements: In presenting the evidence in complex cases, some courts now 
permit the attorneys to give interim statements that provide jurors with a clearer roadmap 
than is provided by the succession of witnesses whose order of presentation may not 
follow the chronological sequence of events that led to the trial. These interim state-
ments can assist the jurors in drawing connections between seemingly unrelated pieces 
of evidence.

4) Permitting juror discussions during breaks in the trial: Some evidence suggests that 
permitting juror discussions during trial breaks promotes juror understanding of complex 
expert testimony (Diamond et al., 2003). Little evidence was found that these discussions 
produced premature closure.

5) Permitting note taking: Some jurisdictions have only recently permitted jurors to take 
notes during trial; others still do not. In 2006, note taking was permitted in an estimated 
69 percent of state trials and 71 percent of federal trials (National Center for State Courts 
[NCSC], 2006).

6) Allowing jurors to submit questions for witnesses during trial: An increasing number 
of judges permit jurors to submit written questions for witnesses, which are then vetted 
by the judge and attorneys to assure that the question is permitted under the rules of evi-
dence. In 2006, juror questions during trial were permitted in an estimated 15 percent of 
state trials and 11 percent of federal trials (NCSC, 2006), but the trend toward permitting 
questions is growing (e.g., Illinois Rule 243, effective July 1, 2012; Diamond et al., 2006).

7) Giving each juror a written copy of the jury instructions: Some jurisdictions and 
some judges deliver their instructions only orally, but a growing number now provide the 
jury with a copy (NCSC, 2006: state trials 5 69 percent; federal trials 5 79 percent). Only 
a minority provide each juror with a copy (NCSC, 2006: state trials 5 33 percent; federal 
trials 5 39 percent).

8) Re-writing jury instructions: Clarifying language and reducing jargon are neces-
sary, but not sufficient. Further steps addressing structural problems and omissions are 
required (Diamond et al., 2012). Further, providing jurors, where possible, with explana-
tions for legal rules can reduce the likelihood that information will be used inappropriately 
(e.g., Diamond & Casper, 1992).

An additional, more radical change that is particularly suitable for tort trials would 
entail supplying the jury (or the judge) with information on the damages awarded in 
comparable cases. The challenge is to identify which cases are comparable. A number of 
scholars have suggested a variety of ways to do this, following the model of the sentencing 
guidelines in criminal cases (e.g., Avraham, 2006), but no agreement has emerged and the 
suggested methods have yet to be implemented.
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5.  CONCLUSION

This brief  survey of jury behavior in tort trials has focused on the chief  concerns fre-
quently raised when the jury is charged with incompetence or bias. Although the jury 
emerges relatively unscathed, at least with the judge as a benchmark, some limitations are 
visible and many of them can be addressed. But that is not the entire story. All human 
decision makers are subject to judgment biases that can affect them in ways that distort 
judgments and that the law does not officially recognize as legitimate. For example, an 
omission bias leads people to judge action more harshly when action causes the harm 
than when inaction causes the same harm (Baron & Ritov, 1994). The omission bias may 
reflect ambivalence embedded in the law about what is appropriate (indeed, the law itself  
on some occasions denies responsibility for failure to prevent harms), but other biases like 
the hindsight bias discussed earlier (Part 3E.) may misdirect judgments in unambiguously 
indefensible directions. Moreover, efforts at debiasing have, to this point, been notably 
unsuccessful (Bazerman & Moore, 2008). Human decision makers, whether juries or 
judges, can only approximate optimal decision making within the constraints they are 
given, and that appears to be what they do.
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