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Court’s Tests

· Issue: Federal law challenged as a Commerce Clause statute that reaches too far

· If the law governs activity that substantially affects interstate commerce, the law will be upheld. (United States v. Lopez, 514 U.S. 549 (1995))

· Issue: State law challenged as in conflict with Commerce Clause

· If Congress has not acted pursuant to the Commerce Clause, or if its intent is clear that certain regulatory power remains with the states (Cooley v. Board of Wardens 53 U.S. 299 (1851)), the state law will be upheld so long as it doesn’t place a substantial burden on interstate commerce (H.P.  Hood & Sons v. Du Mond (36 U.S. 525 (1949); Pike v. Bruce Church 397 U.S. 137 (1970)) AND so long as it doesn’t conflict with federal law (Gibbons v. Ogden 22 U.S. 1 (1824)).
· Issue: State or federal law challenged as interfering with the free exercise clause
· Tests: 

· If the law facially regulates, prohibits, or rewards religious beliefs as such, the law will be struck down. (Torcaso v. Watkins 367 U.S. 488 (1961); McDaniel v. Paty (435 U.S. 618 (1978))
· Sherbert test (heightened scrutiny): If the governmental action substantially burdens a religious practice, it must be justified by a compelling governmental interest. (Sherbert v. Verner 374 U.S. 398 (1963))

· Smith test (distinguishing Sherbert): if a law is valid, neutral, and doesn’t violate other constitutional provisions, the right to free exercise doesn’t relive a person of the obligation to comply. (Employment Division, Dept. of Human Resources v. Smith 494 U.S. 872 (1990))
· Issue: State or federal law challenged as interfering with the anti-establishment clause
· Schempp test: If the purpose and primary effect of the enactment is the advancement or inhibition of religion, then the enactment exceeds the scope of legislative power as circumscribed by the Constitution. (Abington School Dist. V. Schempp 374 U.S. 203 (1963))

· Lemon Test: in order to withstand anti-establishment clause attack, a statute must have a secular legislative purpose, its principal/primary effect must be one that neither advances nor inhibits religion, and it must not foster an excessive government entanglement with religion. (Lemon v. Kurtzman 403 U.S. 602 (1971))

· Endorsement test: If the practice has the purpose or effect of endorsing religion, it shall be struck down. (Allegheny County v. ACLU 492 U.S. 573 (1989)) 

· Issue: State or federal law challenged under equal protection
· Strict Scrutiny Test – for legislation to survive, the ends must be compelling and the means must be necessary. (Test generally only applied to cases involving suspect classes or fundamental rights)  

· Heightened (Intermediate) Scrutiny Test – for legislation to survive, the ends must be an important governmental purpose and the means be substantially related. (Test used primarily for cases involving gender, sometimes alienage or illegitimacy.)

· Rational Basis (Weak or Deferential Review) Test – for legislation to survive, the need must be a legitimate governmental purpose and the means must be rationally related to that end. (Note that the courts do not require that the legislature itself articulate the rational basis for the law; so long as the court can find one, a law reviewed under this standard will likely survive.)
· Issue: State or federal law campaign financing law challenged under First Amendment

· Campaign expenditures are speech and thus protected from most limitations, but contribution limits are subject to greater deference than expenditure limits, and will survive if the restrictions are closely drawn to a sufficiently important interest, such as preventing the appearance of corruption. (Buckley v. Valeo, Nixon v. Shrink)

· Issue: State or federal law challenged as government compelling speech

· Threshold test is whether the government has compelled a speaker to be associated with undesired speech. If the law doesn’t compel speech, 1st Amendment isn’t implicated and rational review is appropriate; if the law does compel speech, it is analyzed as a law forbidding speech would be, using strict scrutiny.

· Issue: State or federal law that governs conduct challenged as suppressing free speech

· When speech and non-speech elements are present in the same course of conduct, the government regulation thereof is sufficiently justified if it is within the constitutional power of the government, if it furthers an important or substantial gov’t interest, if the interest is unrelated to the suppression of free expression, and if the incidental restriction on First Amendment freedoms is no greater than is essential to the furtherance of that interest. (U.S. v. O’Brien 391 U.S. 367 (1968))

· The “unrelated to suppression” factor means that in situations where the state interest is related to suppression of free expression, strict scrutiny is required unless the speech is unprotected. If the state interest is unrelated to the suppression of free expression, balancing is the appropriate response.

· Issue: State or federal law challenged as a restriction on freedom of speech

· First ask, is the speech protected speech?

· If it is, then ask, is the restriction a time-place-manner restriction?

· Expression is subject to reasonable time-place-manner restrictions. Such restrictions are valid if they are justified without reference to the content of the regulated speech, that they’re narrowly tailored to serve a significant governmental interest, and that they leave open ample alternative channels for communication of the information. (Clark v. Community for Creative Non-Violence 468 U.S. 288 (1984))

· If it not, then ask, does speech pose a clear and present danger?

· Clear and Present Danger Test – If “the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about substantive evils that Congress has a right to prevent. It is a question of proximity and degree.” (Schenck v. U.S. 249 U.S. 47 (1919)) 

· Issue: Speech challenged as libel

· Two questions: is the speech of public concern, and is the victim a public official/figure or a private person? If speech is of public concern and plaintiff is public person, the plaintiff has to surmount a high barrier before recovering damages. If the speech is of public concern but the plaintiff is a private person, the barrier is less high. When the speech is exclusively of private concern and the plaintiff is a private figure, the speech may or may not be protected.

· Issue: Speech challenged as obscene

· To determine if material is unprotected obscenity, the trier of fact must determine a) whether the average person, applying contemporary community standards would fin d that the work, taken as a whole, appeals to the prurient interest, b) whether the work depicts or describes sexual conduct specifically defined by the applicable state law in a patently offensive way, and c) whether the work, taken as a hole, lacks serious literary, artistic, political, or scientific value. (Miller v. California 413 U.S. 15 (1973))
· Issue: State or federal regulation of commercial speech is challenged as free speech restriction

· First part of 4-part test: is the speech protected?

· The state can regulate commercial speech; the free speech protection commercial speech enjoys is subject to these limitations: protection doesn’t extend to ads for illegal transactions, factually false or misleading ads, and commercial speech doesn’t enjoy special procedural protections like the ban on prior restraint. (Virginia Pharmacy Board v. Virginia Citizens Consumer Council 425 U.S. 748 (1976)). 

· After determining that the speech is protected ((i.e. concerns lawful activity and isn’t misleading), proceed with the remainder of the test: determine if the asserted governmental interest is substantial. If both answers are yes, then determine whether the regulation directly advances the governmental interest asserted, and whether the regulation isn’t more extensive than is necessary to serve that interest. (Central Hudson Gas v. Public Service Comm’n (447 U.S. 557 (1980))

I. Background of American Constitutional Law

a. Six aspects of American Constitutional Law
i. Moral/Normative ideas of human rights (moral enterprise)
ii. Question of how to reflect those rights in the Constitution (Constitutional enterprise)
iii. Realistic sense of politics which requires safeguards to be built into constitution (“theory of action,” democratic pathologies)
iv. Comparative political form
v. Political experience
vi. Constitution is supreme in American view
b. Aspects of studying American Constitutional Law
i. History
ii. Political science, including comparative law
iii. Democratic political theory – protecting equality in a democracy can be done many different ways
iv. Constitutional text (13, 14, and 15 are more important
v. Interpretive practice (a) how to interpret, and (b) how much weight to give past decisions
c. Rights protected by Constitution

i. Textual rights

1. Free speech was first protected right, after WWII. Most speech protective democracy in world

2. The same court that recognized free speech protections moved on to religious protections

ii. Extra-textual rights: incorporation, privacy, equal protection

d. Madison’s constitutional vision
i. Central figure and intellectual architect. Madison writes persuasively in favor of states ratifying Constitution but still isn’t satisfied. Constitution wouldn’t be legitimatized until it protected human rights from both federal and state governments. Fears the omissions will destroy us, thus effectively predicting the Civil War. 
ii. Reconstruction Amendments can be seen as finally fulfilling Madison’s vision, even though they weren’t effectively enforced until after WWI and the greatest racist of our time.
e. Origins of our Constitution
i. Idea of a written constitution came about after English civil war (1640-1660) in which the English overthrew Charles because he hadn’t protected human rights, which was what legitimized a constitution, and according to Locke, without which the people should revolt. 
ii. After the war, an outpouring of literature about freedoms took place. Literature also contemplated how to best protect those freedoms, and most thought a written constitution would guarantee regular democracy and accountability (Bailyn). During this time, Harrington writes about judicial review and separation of powers.
iii. However, British didn’t adopt a written constitution, instead opting for a parliamentary system. When they tried to tax the colonies without representation, colonists followed Locke’s theory and revolted. Under covenant theology, people must only obey god and gov’t if they are just, this is what actuates a written constitution. 
iv. The American Revolution is legitimized by the creation of the written constitution. Articles of Confederal failed because federal govt didn’t have enough power, they couldn’t even pay their bills. 

v. Madison ultimately felt the Convention was unsuccessful because checks were needed on the states and Congress (equivalent to British Counsel of Revision). Madison was worried about tyranny and slavery. 

vi. Southern pro-slavery constitutionalism ruled in the south, based on Calhoun and ideas of Greek and Roman democracies having slaves. Dred Scott case institutionalized slavery by making it impossible for the Constitution to deal with slavery (its become a covenant with hell.

vii. Lincoln became the first abolishonist president in 1860. The south had had such a great deal with the constitution, the one time they lost out, they left the union. This was so against the idea of democracy that lincoln involved us in the bloodiest war in our history.
viii. While Lincoln migth have been able to heal some of the north/south wounds, he was murdered and VP Andrew Johnson made the entire situation worse and the south more racist than ever. Richards thinks he should have been impeached.
ix. King transformed the concept of racism and free speech. Free speech isn’t measured by offense, hurt, etc. Constitutional law can be the vehicle through which you find your voice and your audience.
x. Since WWII, our constiutionalism, which used to be unique, has become the norm for other countries. Our constitution balances the will of the majority with the rights of the minority, and creates a complex federal system. 
f. Three great innovations
i. Federalism – familiar to us because of Parliament and colonialism
ii. Separation of powers – founders saw it in Britain, Montesque thought French problems originated from lack thereof
iii. Judicial review – surprising invention with no comparable history. 
II. Constitutional Interpretation
a. Role of judicial review

i. Underlying issues:
1. Jefferson knew slavery was antithetical to human rights, but thought democracy was the process to take care of problems, not the judiciary. 

2. History and the Constitution – when do we stick to original meaning, and when do we contemporize

3. Negative commerce clause – first heavy use of judicial review, tests became those for racial discrimination, etc.

4. Impeachment – not all questions are for judicial review

ii. Marbury v. Madison – gave power to judiciary

iii. McCulloch v. Maryland – took power away from judiciary

b. Marbury v. Madison (US 1803)
i. Historical background: Federalists (John Adams) initially controlled American politics, but Democratic Republican party (Madison/Jefferson) wins the presidential election. In the months before Adams is ousted (president who intiated the controversial Alien and Sedition Act) he starts appointing judges. Marshall is Adams’ Secretary of State, who is in charge of delivering the commissions, but fails to complete his mission. 
ii. Issue of the case: whether the judges like Marbury who didn’t receive their commissions prior to Adams going out of office are entitled to them. The case comes to the SC on original jurisdiction under the 1789 Judiciary Act. Marshall holds that the Judiciary Act was unconstitutional, thus establishing the power of judicial review, even over an independent, democratically elected branch of government. The only case to exercise this power pre Civil War was Dred Scott, which prevented federal government from outlawing slavery in the territories.

iii. Problems with decision: 
1. Text of the Judiciary Act doesn’t necessitate Marshall’s interpretation
2. Text of Article III doesn’t necessitate Marshall’s interpretation
3. Marshall was personally involved in the conflict of the case
4. All these issues highlight how badly Marshall wanted to ensure judicial review

iv. Arguments of opinion
1. Constitutional sovereignty
a. People, including women and blacks democratically voted on constitution, and partisan elected officials shouldn’t be able to overturn it with mere legislation
b. Counterargument: French have a similar written constitution, and acknowledge its supremacy, but see it as political, not legal, and the elected officials are the ones to interpret the constitution.
c. Judicial role
i. Judges must apply law, and the constitution is the supreme law.
ii. Counterargument: Frend would say the constitution is policial, not legal. Even Marshall admits some issues aren’t for judiciary (political questions like impeachment)
d. Chamber of horrors
i. Marshall points out the rules laid out in the constitution and they must be upheld over any legislitive rule (like definition of treason). 
ii. Indicates the heart of argument is civil rights must be protected at all costs – civil rights legitimates judicial review
e. Supremacy clause
i. Clause empowers states must adjudicate their own laws and hold them unconstitutional if necessary, therefore, SC should have the same power over state and federal courts for federal laws.
ii. Richards finds this the strongest argument in the case
f. Limits /scope of judicial review
i. Founders/early presidents saw their veto as a constitutional check
ii. Cooper v. Aaron – court ordered troops to Alabama to enforce Brown v. Bd. of Educ, and Eisenhower complied because he felt President didn’t have institutional competence to override court orders. Enhanced courts power.
III. Democratic Objections to Judicial Review
a. Background: Questions about the role of judicial review in a democratic government. What is the competence of a non-elected branch of government over those elected by the people?
b. Court skeptic challenge (Thayer/Jefferson)
i. Believes courts are defective in protecting human rights, politics or insurrection are better protectors
ii. Courts should only use judicial review when necessary to keep constitution in tact
iii. Should never be used as political power
1. Founders considered having role of judiciary in political process (council of revision, congressional negative on state laws) but rejected
2. Jefferson/Jay debates: Jefferson wanted SC opinion on whether Jay’s treaties with France would be constitutional, SC flatly refused such a political role – its only role was in adversarial contexts
iv. Even with concrete litigants in adversary, there still may be questions which the judiciary should avoid, like economic theory
v. Even with Article III requirements and non-political/economic topic, what should the standard of review be?
1. Thayer’s Rule of Clear Mistake: judicial review only appropriate when another branch has run amok. Very deferential standard (like in McCulloch)
2. If courts decide these hard questions, citizens are less likely to vote according to rights protection, and more likely to vote according to selfish interest groups. Judicial activism may render citizens less politically engaged. Richards finds this view persuasive.
c. Rights skeptic challenge (Hand)
i. Belief that utilitarianism best describes our system of government (British idea)
ii. Political theory: Conventional morality (that believed by majorities) has no wieght, relevant metric is the pleasure/pain metric, described as neutral theory of good (Benthem)
iii. Legal theory: legal positivism means law should conform to critical morality, but there’s no assumption that law has any inherent morality just because it exists
iv. Consequences:
1. Liberty – everyone should have the ability to shape their own life, based on their own pleasure/pain preferences.
2. Equality - democratic aggregation of pleasure/pain preferences based on one person, one vote
v. Problem: no protection of minority rights
vi. Application to judicial review

1. Judicial review simply creates a third legislative chamber which rebalances legislative policy judgments

vii. Since judiciary isn’t politically accountable and doesn’t aggregate desires, its at odds with the purpose of gov’t and isn’t legitimate

d. Central preoccupation of constitutional law is answering Hand’s rights skeptic challenge.
i. Neutral principals (Wechsler)

1. Structure of article

a. Accurately attacks Hand’s reading of Article III as in conflict with Marbury

b. Avoids addressing Hand’s political and legal theories by introducing neutral juristic method

ii. Neutral juristic

1. Judiciary isn’t simply a third legislative chamber
a. Legislature changes gears all the time

b. Judiciary bound retrospectively to stare decisis and prospectively by creating principals which will make good future stare decisis

2. Principal, not moral rights, are what legitimates judiciary and judicial review. Law is not tied to morals (legal posivitism)

3. Application to Brown v. Bd of Educ. None of potential principals of Brown are consistent with later cases

a. Abridgement of fundamental right: later cases upheld desegregation in areas far from fundamental rights (golf courses)

b. No racial classficiation by state: affirmative action uses racial classification

c. No expression of invidious prejudice: gender discrimination still allowed under Brown, and judiciary may not be best judge of such social science

d. Freedom of association: why should the freedoms of those wishing to associate outweigh the freedom of those wishing to not associate
iii. Problems with Wechsler

1. Trapped by legal positivism. Forces him to disapprove of decisions which he morally approves of

2. Doesn’t answer Hand’s rights skepticism. If rights/morals are nonsense, divorcing morals from law only makes the situation worse. Arguments of principal mean nothing if we don’t believe in the principal (think Hitler)

e. Background rights (Dworkin)

i. Alternative political theory, denying utilitarianism as best description (Rawls “theory of justice”)
1. Legitimacy of judicial review rests on protecting basic human rights against the majoritarianism of other govt’ branches (equality of liberty principal). Freedom of conscious and religion are the most basic liberties.
2. Difference principal: redistributive justice: other classes must be protected
ii. Herculean judges deciding hard cases can’t be described by neutral juristic
1. Judges look to fit of past and future precedents, but in hard cases, these will collide

2. Great judges appeal to background rights implicit or explicit in the precedents, in the process setting new precedents that change everyone else’s opinion

a. Cardozo in McPherson v. Buick – privity no longer makes sense, manufacturers must be responsible for their products to the ultimate consumer

b. Brandeis in Right to Privacy – creates tort right of privacy and convinces SC to accept privacy as constitutional right

3. Shows you can’t separate law and morals because our best judges look to morals to decide hard cases

iii. Combines principals with morals by using normative principals.

f. Forms of right skepticism still exist

i. Ely

1. Respects human rights but skeptical about role of controversial arguments over the meaning of human rights.  Court should intervene in service of rendering the process more fairly representative of those affected by the process.

2. Ely claims his objections are purely procedural, but Richards finds he’s hiding his own utilitarianism

3. Examples of court rendering process more fairly representative (more democractic)

a. Brown and affirmative action justified because protects minorities

4. Abortion not justified because women aren’t minority

ii. Originalists

1. See founders as writing concepts, not conceptions and judiciary shouldn’t depart from denotative meaning of founders

2. Criticism: Restricts meaning of equality to that of 1700s and ignores founders intent that constitution should reflect values of current society
3. Originalists would always apply denotative meaning; however, founders often intended connotative meaning so that constitution could grow as our society did. Tension comes when constitution uses specific language rather than broad, connotative language

IV. Originalism 

a. Two types of originalism: original intent and original meaning.

i. Original intent looks to the intent of the drafters of the Constitution, i.e.:

1. Can the drafters reasonably be ascribed a single, coherent intent?

2. Can that intent now be determined?

3. Did the drafters intend their intent to be dispositive?

ii. Original meaning looks to the meaning that the Constitution would have had at the time of its enactment.

1. Scalia purports to subscribe to a jurisprudence of original meaning. Note, however, that Scalia claims not to be a strict constructionalist (which might be understood as naïve textualism – the meaning of the text is what it most simply and directly states at its face).  The difference is that Scalia looks beyond the text to the context in which it was written.

b. Originalism and theories of meaning

i. Prof. Richards tells us that when interpreting the constitution, originalists employ the denotative meaning of terms as of 1787 while eschewing use of the connotative meaning. Note, however, that the connotative/denotative distinction was raised by John Stuart Mill, who Richards adores, and Richards comments in class track JSM’s ideas.  I have filled in some gaps in Richards comments using my outside understanding of JSM’s connotative/denotative distinction, but have tried to make clear when I’m directly parroting Richards and when I’m not.

ii. Denotative meaning

1. Richards tells us that a term’s denotative meaning is the thing in the world that the speaker means to imply. I think he almost certainly means that a term’s denotation is the thing to which it refers – that is, the thing in the world to which the term applies.

2. Richard’s formulation is, I feel, unnecessarily prone to attack: Who is to say that the drafters of the Constitution meant to refer to anything at all, and even if they did that there is any way to determine their psychological state as they put pen to paper? This explicit evocation of the drafters’ intent is moreover contrary to what Scalia claims to be doing when he interprets the constitution.

3. A better way to talk about denotative meaning, I think, is to say simply that a term’s denotation is the thing in the world to which it refers. This is consistent with something else Richards said, that an originalist must “look at the things in the world to which the founding generation would’ve applied the words in question and that fixes the meaning.” (close paraphrase). This is a much more pure textual analysis consistent with Scalia’s purported method of interpretation.

iii. Connotative meaning

1. Richards tells us that a term’s connotative meaning is a concept that the speaker means to imply which the hearer then applies. Instead of talking about concepts, it might be clearer just to look at the connotation of a term as the attributes implied by the term. E.g., Trying to wrap one’s head around the concept of a jury is difficult and confusing. Much easier is asking what attributes are implied by the term “jury” (e.g. being composed of one’s peers, providing a realistic check on the prosecutorial power of the state).

2. Like denotations, connotations can change over time.

3. Importantly, denotations are always sets of actual things while connotations are sets of attributes (or concepts, in Richard’s language).

iv. Philosophical criticisms of originalism based on the distinction between denotative and connotative readings. Note: This section is largely my own thoughts, building on the Brest reading in the supplement and on Richards’ lectures.  I have taken pains not to contradict anything said by Richards or the readings and this section represents where I might go if asked to reflect philosophically on originalism.

1. Problems with a purely denotative understanding of the Constitution

a. The term “cruel and unusual punishment” did not, strictly speaking, denote electrical shocks to the eyeballs in 1787, since there wasn’t any such thing.  Recall that the denotation of a term is always a set of things in the world, and “punishment by electrical shocks to the eyeballs” was not in any sense a thing in the world in 1787.

b. The originalist, of course, does not wish to acknowledge that such punishment is constitutional, so the argument might be made that if the punishment had existed in 1787, “cruel and unusual punishment” surely would’ve denoted it.

c. This is undoubtedly true, but the only way to conclude that a thing not in the world would have been denoted by a term had it been in the world is to compare the attributes of the thing hypothetically denoted by the term with those things actually denoted by it.

d. This is, of course, a connotative reading, and since we’ve surrendered to a connotative reading, the fight now is simply over how broad of a connotation to use for a particular term when reading the Constitution.

e. This problem occurs with many constitutional terms.  For example, in 1787, all denotations of “jury” were panels consisting of white males.  Constitutionally granting other persons full citizenship rights does not fix this problem, since the denotation of “jury” in 1787 was not “a unanimous panel of 12 citizens;” it was the set of all things in the world (groups of people) to which the term “jury” applied, and none of these things included any person who was not white or not a male.

f. A purely denotative reading of the Constitution as of 1787 will invariably lead to bizarre results, and the only way to correct this is to fall back to a connotative reading.  Originalists can try to adopt a connotation for terms that is close to their 1787 denotation – that is, they can use a connotation that implies attributes that apply to all things denoted by the term in 1787 and to a few choice additional things as well.

v. Problems with a narrow connotative reading of the Constitution

1. A term has any number of connotations simultaneously. Unlike determining the denotative meaning of a term at a particular time – which is largely just a matter of examining usage – determining the connotation a particular historical person had in mind for a term is much more of a psychological exercise.
2. The denotative meaning of a word is objective (there would be little grounds for reasonable disagreement in 1787 over which things in the world were juries and which weren’t). While the set of reasonable connotations might be objective (e.g. someone who says “jury” connotes a pile of pebbles is just wrong), no single connotation is objectively the correct one.

3. Consequently, trying to find the “true” connotation of a historical term is an exercise in divining intent and is prone to the criticisms discussed above.

4. An originalist might respond that certain connotations can at the very least be eliminated on the basis of being incompatible with the values of the drafters. However, this can really mean two things: To take the Fourteenth Amendment, for example, it might mean – without controversy – that any adopted connotation of “equal protection of the laws” must respect the inclusive, egalitarian values of the clause. But it is something entirely different to say that a connotation must respect the naked hostility that some of the drafters may have had for homosexuals. To say that the Fourteenth Amendment incorporates a connotation of naked hostility for homosexuals simply because some of the drafters felt that way is bizarre.

vi. Originalism in case law (Note: These comments are taken from the reading, lecture, or past outlines.  I have in a few cases clarified the connotative/denotative distinction between the majority and dissenting opinions.)

1. Williams v. Florida The court refused to read the Sixth Amendment requirement of a jury trial as dictating a 12 person panel, instead that the state legislature had latitude in enacting statutes defining the composition of a jury, so long as it remained in compliance with the Constitutional purpose of a jury to prevent oppression by the Government. 

a. Harlan (the second), in dissent, criticized the majority’s connotative reading and disregard of history.  The right to trial by jury, he says, has no enduring meaning apart from historical form.

b. Richards tells us that Harlan is open to abrogation of historical meaning only on the basis of principle, so allowing women on juries is OK, since it increases representation.  However, female juries are inarguably as alien to history as six person juries, so is Harlan’s “principle” really just a different connotative reading?

2. Lovett v. United States By Congressional act, Lovett and company were denied further compensation for the Government jobs they held on account of being denounced by the House Committee on Un-American Activities as subversive activists. The majority struck down the act as a bill of attainder (a Congressionally enacted punishment without trial.) The majority employed a connotative reading of this term, holding that by implication the act singled out particular people for harm on the basis of past behavior.

a. Frankfurter argued in concurrence that the Act in question did not match the historical definition of a bill of attainder. Historically, it included the identification of an offense, a finding of guilt, and a punishment (death or a bill of pains and penalties). That is, “bill of attainder” did not at the time of enactment denote an act of the type in question.

3. United States v. Brown: Act in question criminalized the holding of labor union positions by past and present communists. The majority found that the act was a bill of attainder. Court rejects a narrow, retributive reading of “punishment.”
a. Appeals to underlying Constitutional principle that the legislature should not try cases.  This is a connotative reading of “bill of attainder.” Views the bill of attainder provision as a check on the legislature from intruding into the judiciary’s function.

b. Congress intruded on the court’s fact-finding powers by using the shorthand of “communist party member” in place of the characteristics of those they actually wished to exclude from union employment.

c. Justice White dissented: Rejects the idea that the bill of attainder was a general guide for separation of powers. Equal Protection analysis has long allowed Congress to address an evil piecemeal. The Act in question must be tested against the tradition definition of a bill of attainder as a legislative punishment of a particular individual (broader than Frankfurter’s dissent in (Lovett, though).

4. Home Building & Loan Association v. Blaisdell: Challenge to an emergency state act extending redemption period following a default on a mortgage based on the contract clause. Majority upholds the act.
a. The contract clause is a general clause and construction involves filling in the details. The purpose (a connotative reading) of the contract clause was to assure confidence essential to prosperous trade. The legislature can protect public health, safety, and morality and the stability of the state, even if it involves impairing contracts. Changing circumstances have caused contracts to implicate not only the parties involved but the economic structure on which the good of all depends. Cites McCuloch v. Maryland. “We must never forget that it is a constitution we are expounding [not a code].” An emergency existed and the state legislature addressed a legitimate end with the temporary, necessary, and minimal impairment of the right of contract.
b. Justice Sutherland dissented: When interpreting the Constitution, one should nearly as possible place oneself in the condition of the adopters in order to ascertain their intent. The conditions addressed by the Act in question are not dissimilar to those that faced the founders when they enacted the contract clause. Consequently, the bare textual prohibition of the sort of act that is in question is dispositive.  The founders intended to bar such legislation. 
5. Richardson v. Ramirez: Provision of the California constitution prohibiting convicts from voting was upheld against an equal protection challenge. Majority found explicit textual reference to this exclusion in the US Constitution.

a. Section 2 of the 14th Amendment says  that the right to vote may not be abridged except “for participation in rebellion, or other crimes.” Majority adopts a denotative reading and stands skeptical of any attempt to derive “intent.”

b. Justice Marshall dissents: Section 2 was enacted with the narrow purpose of forcing readmitted states to grant suffrage to black citizens. It should not be construed a general grant of authority to the states to deny suffrage on grounds of criminal conduct. Moreover, under the equal protection clause, Congress was allowed to lower the voting age to 18, in abrogation of the text of section 2.

6. Bowers v. Hardwick: White hypocritically (contrast Williams v. Florida) denies that there is a privacy right to engage in homosexual sodomy, as such a right wasn’t within the original understanding of substantive due process.

7. Plessy v. Ferguson: Majority upholds the separate but equal doctrine (separate train cars for blacks and whites).
a. From a historical perspective, the purpose of the 14th amendment was clearly to make the races equal before the law, but it did not extend to so-called social classifications. Segregation was an accepted part of life at the time of the enactment of the 14th amendment, and a denotative reading of “equal protection” clearly does not demand the dismantling of these social (not legal) barriers to integration.

b. Harlan (the first) dissented: Separate-but-equal enacts a caste system abhorrent to the ideals behind the 14th amendment. Under a connotative reading, the statute requiring separate train cars violates the principles of egalitarianism underlying the 14th Amendment.

8. Brown v. Board of Education overruled Plessy. It rejected the idea that originalist history should control in the face of changing circumstances not contemplated by the drafters. A connotative reading lays bare the invidious discrimination of separate-but-equal – it is a hoax.

9. Romer v. Evans: Court overturned CO’s state constitution amendment that ostensibly said homosexuals couldn’t have “special rights” and in effect denied homosexuals as a group from initiating equal protection suits. 

a. Scalia’s dissent holds that since the Constitution said nothing about classifications based on sexual orientation, the question should be resolved democratically. The historical, denotative meaning of equal protection clearly does not encompass the state constitutional act here in question (forbidding enactment of statutes protecting the rights of homosexuals).

V. Federalism 
a. Federalist No. 10, by Madison, who argued: 
i. Democracies fracture into factions.

1. Factions are a party furthering an interest, whether a majority or minority interest.

2. Public good suffers in the conflict of rival party interests. 

3. The negative consequences of factions can be removed by removing the faction’s causes (by destroying the freedom upon which it exists, or attributing to everyone the same interests), or by controlling the faction’s effects. 

4. Destroying freedom is a worse evil than factions, and attributing to everyone the same interests is impracticable and unwise; men are diverse by nature. Therefore, we have to control factions via their effects instead of their causes. 

ii. Representative democracy, rather than popular democracy, is the solution to the faction problem.

1. Factions arise because people have different opinions, but the most common source is the unequal distribution of property, which splits us into classes. Regulation of these interests is the first job of legislation, with legislators representing various factions.
2. Majority rule means the majority will further its own interests at the costs of the minority factions’ interests. We cannot count on legislators being free of such biases and interests.
3. Government without faction passions ruling is possible if there is no majority showing a passion or if the situation renders the majority unable to oppress the minority. 
4. Representation is a better solution to factions than mob-rule popular democracy because it offers delegation to a small number instead of to mobs and can be applied to a large region. Delegation refines the public’s views by filtering them through representatives; local factions being represented by the representatives can be prevented, and having a large voting population makes it less likely that corrupt people and factions promoters will win elections. 
5. The risk that representatives are removed from local interests is provided for because interests addressed locally, at state level, and at federal level.
6. Representation allows government to govern a large geographic area, which takes in more and varied voices, which also makes it less likely that factions will rule. Factions might kindly here or there, but won’t take over the government.
b. Debate over establishment of a national bank:
i. Jefferson said the Necessary & Proper Clause didn’t justify the creation of a bank because it wasn’t necessary. Jefferson, however, was not always a strict constructionist, such as when he supported the federal chartering of a mine, which he said was necessary to national security, i.e. one needs copper to build ships to defend the nation, so one needs mines. 
ii. Hamilton defended the bank’s constitutionality; said necessary can mean “useful” or “conducive to,” and said the bank has a relation to collecting taxes, borrowing money, regulating interstate trade, and other enumerated powers.
iii. The issue of a national bank was very controversial; many states had some sort of anti-national-bank statutes like Maryland’s, and despite the pro-bank decision in McCulloch, the controversy continued, and President Jackson vetoed the renewal of the bank’s charter in 1832, so the bank went out of existence in 1836. 
iv. McCulloch v. Maryland (17 U.S. 316 (1819))
1. Congress chartered a national bank and Maryland tried to tax it. Two questions were raised: was the bank constitutional, and did the state have the power to tax it?  Court said bank was constitutional and federal gov’t power supersedes state power, so state couldn’t tax it.

2. Reasoning behind McCulloch: 

a. Marshall construed the Necessary and Proper clause in a manner deferential to Congress’ judgment about what means are necessary to serve constitutionally authorized ends. 

b. Marshall said the Court would invalidate laws that were, on the pretext of exercising granted powers, for the accomplishment of ends not entrusted to the government. In this case, found the end to be one entrusted to gov’t. 

VI. Commerce Clause: Congressional Power 
a. Commerce Clause grants Congress the power “To regulate Commerce with foreign Nations, and among the Several States, and with the Indian Tribes.” Art. 1, § 8, cl. 3.
i. Proper test for analyzing a law challenged under the Commerce Clause is, does the law substantially affect interstate commerce? United States v. Lopez (514 U.S. 549 (1995)
b. Commerce Clause often a basis for Congressional assertion of authority. Affirmative exercise of national commerce power was rare before 1887. In early 20th century, the Court regularly struck down regulatory legislation as exceeding the scope of the Clause, but beginning in 1937, Court began exercising greater deference; it wasn’t until 1995 that the court struck such a law down again. 
c. Theories of Clause’s Applicability: Economic Regulation
i. Gibbons v. Ogden (22 U.S. 1 (1824); involved conflict between NY law and federal law regulating traffic in NY waters. Court held the state claim barred because of the federal statute.). Court defined commerce as including “commercial intercourse between nations and parts of nations, in all its branches, and is regulated by prescribing rules for carrying on that intercourse.” Further, the Court defined “among the several states” as “intermingled with,” holding that interstate commerce doesn’t stop at the external border, but continues into the interior of the state.
ii. U.S. v. E.C.Knight Co. (156 U.S. 1 (1895); govt’ anti-trust action against sugar refineries. Court disallowed claim, holding that manufacturing wasn’t commerce within the scope of the Clause.)  Court said, “Monopolies might sometimes be regulated under the commerce power, but only when the transaction itself is a monopoly of commerce . . . manufacture is transformation – the fashioning of raw materials into a change of form for use. The functions of commerce are different.” 
1. Knight was a major obstacle to national economic regulation until the 1930s. Case dealt specifically with national regulation of local activities based on their relationship to interstate commerce. Under theories of substantial economic effects and stream of commerce, Court still did uphold some federal regulatory statutes.
d. Theories of Clause’s Applicability: Substantial Economic Effects, Stream of Commerce
i. Houston E.&W. Ry. Co. v. United States (24 U.S. 342 (1914); under the substantial economic effects theory, Court upheld congressional authority to reach intrastate rail rates that discriminated against interstate railroad traffic.)
ii. Swift & Co. v. United States (196 U.S. 375 (1905); under the stream of commerce theory, Court sustained action against price-fixing meat dealers.) Court held that when the movement of cattle within and across states, “the current thus existing is a current of commerce among the States.” 
iii. Stafford v. Wallace (258 U.S. 495 (1922)); Court upheld regulations of stockyards because they are “public utilities to promote the flow of commerce from the ranges and farms of the West to the consumers in the East.”

e. Theories of Commerce Clause’s Applicability: Police Power to Regulate “Immorality”
i. Champion v. Ames (188 U.S. 321 (1903); Court upheld legislation prohibiting interstate transportation of lottery tickets.)
ii. Hoke v. U.S. (227 U.S. 308 (1913); Court upheld legislation prohibiting interstate transportation of women for immoral purposes.)
iii. Hammer v. Dagenhart (247 U.S. 251 (1918); Court struck down legislation prohibiting child labor.) Court held that the Act didn’t regulate transportation of goods between states, but the manufacture thereof, which “is a matter of local regulation.” 

f. Commerce Clause and the New Deal
i. Railroad Retirement Board v. Alton Railroad Co. (295 U.S. 330 (1935); Court struck down law establishing compulsory retirement and pensions for carriers subject to the Interstate Commerce Act as “not in purpose or effect a regulation of interstate commerce.”)

ii. Schechter Poultry Corp. v. U.S. (295 U.S. 495 (1935); Court struct down National Industrial Recovery Act as an unconstitutional delegation of legislative power.)
iii. Carter v. Carter Coal Co. (298 U.S. 238 (1936); Court struck down Bituminous Coal Conservation Act as having purposes (maximum hours and minimum wages requirements) beyond Congressional power.)
iv. NLRB v. Jones & Laughlin Steel Corp (301 U.S. 1 (1937); Court upheld National Labor Relations Act.) Court held that acts that directly burden or obstruct interstate commerce are within reach of congressional power to regulate, and if acts have “such a close and substantial relation to intertsate commerce” that it is appropriate that Congress protect commerce from the acts’ burdens, Congressional regulation is appropriate even if such acts “may be intrastate in character when separately considered.”
1. This was the case in which the Court dramatically reversed its stance on enforcement of regulatory legislation and began applying deferential review.

v. U.S. v. Darby (312 U.S. 100 (1941); Court upheld Fair Labor Standards Act.) Court held that, while manufacturing is a local activity, shipment of manufactured goods is interstate commerce, and because the Commerce Clause reaches to “activities intrastate which have substantial effect on the commerce,” Congress could regulate wages and hours of employees in local manufacturing activities.
1. “Substantial effects” theory back in play here. See also Wickard v. Filburn (317 U.S. 111 (1942)), Maryland v. Wirtz (392 U.S. 183 (1968), Hodel v. Virginia Surface Mining and Recly. Ass’n (452 U.S. 264 (1981). 

g. Commerce Clause and Enforcement of Civil Rights
i. The 1964 Civil Rights Act banned discrimination in public accommodations, including hotels, motels, restaurants, lunch counters, movie theaters, sports arenas, etc. 
ii. The Act was challenged as not being an appropriate exercise of congressional power under the Commerce Clause (Heart of Atlanta Motel v. U.S. (379 U.S. 241 (1964); Katzenback v. McClung (379 U.S. 294 (1964)). Court upheld Act because the record was “replete with evidence of the burdens that discrimination by race or color places upon interstate commerce.” 
h. Commerce Clause Since 1995
i. United States v. Lopez (514 U.S. 549 (1995); Court struck down Gun-Free School Zones Act as exceeding Congress’ authority under Commerce Clause.) Court found three categories of activity Congress can regulate under Commerce Clause: use of channels of interstate commerce; the instrumentalities, persons, or things in interstate commerce; and activities having a substantial relation to interstate commerce. Court found the proper test to analyze a law challenged under the Commerce Clause is the “substantial effects” test, and found that the Act didn’t regulate activity having a substantial effect on interstate commerce. 
ii. U.S. v. Morrison (529 U.S. 598 (2000); Court invalidated federal civil remedies available under the Violence Against Women Act because the Act contained no element establishing that the federal cause of action is in pursuance of Congress’ power to regulate interstate commerce.)

i. Negative Commerce Clause 
i. The Constitution doesn’t expressly limit state power to regulate interstate commerce; nor does it explicitly impose barriers to state protectionism or discrimination against trade. The Court has drawn on the negative implications of the Commerce Clause to read judicially enforceable limits on state legislation when Congress has not acted.

ii. When Congress hasn’t act, the state law will probably be upheld if it doesn’t pose a burden on interstate commerce:

1. Willson v. Black-Bird Creek Marsh Co. (27 U.S. 245 (1829); Court upheld damages awarded to a company after a federally-licensed ship burst through its dam to pass through a creek.) Court held that the state act allowing construction of the dam was not at odds with the Commerce Clause because Congress hadn’t acted on the subject. 

2. Cooley v. Board of Wardens (53 U.S. 299 (1851); Court upheld state law requiring ships to either have a local pilot to enter or leave a certain port or to pay a fee.) Court said that “The mere grant to Congress of the power to regulate commerce, did not deprive the States of power to regulate pilots, and that although Congress has legislated on this subject, its legislation manifests an intention . . . not to regulate this subject, but to leave its regulation to the several states.”

a. Cooley’s middle course, where there is some concurrent state regulatory power over commerce, has become the dominant position.

iii. Where Congress has acted, where a state law will pose a burden on interstate commerce, or where a state law is protectionist, the state law will probably be invalidated:

1. H.P.  Hood & Sons v. Du Mond (336 U.S. 525 (1949); Court held a state can’t deny a milk processing license to an out-of-state distributor in order to stabilize in-state milk supply.)

2. Gibbons v. Ogden (22 U.S. 1 (1824); Court invalidated a state law regulating steamboats as in conflict with federal regulations.)

3. Pike v. Bruce Church (397 U.S. 137 (1970)); Court established the balancing test to evaluate local benefits against burdens on interstate commerce. 

4. Kassel v. Consolidated Freightways Corp. (450 U.S. 662 (1981); Court invalidated state regulations regarding highway transportation as too great a burden on interstate commerce.)

5. Facial discrimination cases (i.e. state laws struck down as protectionist): Philadelphia v. New Jersey (437 U.S. 617 (1978)); Chemical Waste Management Inc. v. Hunt (504 U.S. 334 (1992)); South Central Bell Telephone Co. v. Alabama (526 U.S. 160 (1999)); Dean Milk Co. v. Madison (340 U.S. 349 (1951) invalidating a local, not state, ordinance). 
a. Limited exceptions: in Maine v. Taylor (477 U.S. 131 (1986)); Court upheld a law banning out-of-state baitfish because of the uncertain ecological impact of the fish, and that purpose couldn’t be served in a non-discriminatory way.

iv. Under the Negative Commerce Clause, the Court does not now distinguish between exercises of “police” and “commerce” power, “local” and “national” subject matters, or “direct” and “indirect” effects, although it did at one time.

j. Commerce Clause and Privileges & Immunities Clause

i. P&I is a rights provision, not a grant of authority to Congress. It does, however, serve as a restraint on state efforts to bar out-of-staters from access to local resources.

ii. United Building and Construction Trades Council v. Mayor and Council of Camden (465 U.S. 208 (1984); Court found P&I to be applicable and remanded for further consideration when a city ordinance requiring a certain percentage of contractors hired by the City reside in the city was challenged.) 

iii. Supreme Court of New Hampshire v. Piper (471 U.S. 274 (1985); Court invalidated under P&I a rule limiting admission to the state bar to state residents.)

VII. Inter-Relationships Of the Three Branches
a. Separation of powers

i. Montesquieu argued for separation of powers; without separation of the legislature from the executive from the judiciary, he said, there would be no liberty.

ii. Our system is not pure separation, but one in which each branch acts to check and balance the power of the others. 

iii. By 1776, the executive was seen as the enemy of liberty and the legislature as the guardian thereof. Early post-Revolutionary state constitutions tended to vest enormous power in the legislature and limit the power of the executive. The Articles of Confederation (1781) didn’t provide for a national executive or judiciary. That system worked poorly, and the proposals circulating by 1787 usually included some provision for a national executive.

1. Patrick Henry argued against a powerful executive because of the ease, he said, with which the executive could render his power absolute.

2. Alexander Hamilton argued for a powerful executive, saying that a feeble one implies a feeble execution of government, which is just another term for bad execution of government. 

3. Madison’s Federalist #47 and #48 responded to criticism that the Constitution violated the separation of powers principle. He said that the powers properly belonging to one branch ought not to be directly and completely administered by either of the other branches, nor should they have overruling influence over one another. However, unless the three branches are so completely connected and blended as to give one power over the other, the degree of separation the maxim required can never in practice be duly maintained. The Constitution’s purpose was to prevent such complete blending and to ensure the boundaries of the branches.
b. Unconstitutional Delegation

i. The Constitutional allocation of powers is violated when a branch usurps the power of another, but it can also be violated if one branch improperly delegates power to another.

ii. Panama Refining Co. v. Ryan (292 U.S. 386 (1935); Court struck down part of the National Recovery Act as an unconstitutional delegation of Congress’ power to an agency.) This case sets out the non-delegation rule.

iii. The non-delegation rule was never been applied before nor has it been since; the Court has never again acted to overturn legislation based on the non-delegation doctrine, although sometimes individual justices still discuss the doctrine approvingly.

c. Integrity of the Legislative and Executive Branches: Impeachment

i. Two major determinants of the integrity of an institution are the extent to which its personnel are free from external manipulation and its processes are free from external constraints.

ii. Constitution’s Article I, § 3 provides the procedures for and consequences of impeachment. The House votes on articles of impeachment, and whichever articles pass the House go to the Senate, where the Senate tries the accused; two-thirds vote gets a conviction. 

iii. Two presidents have been impeached (Andrew Johnson and Bill Clinton), but none convicted; the House has voted over a dozen impeachments of federal judges, about half of which have been convicted. 

1. The House considered articles of impeachment against Nixon for his involvement in the Watergate scandal, and he almost certainly would have been impeached and convicted, but he resigned instead.

2. The Constitution provides for the impeachment of “all civil officers,” Art. II § 4, but it otherwise doesn’t speak of how to remove civil officers. It’s been assumed from the beginning that appointees can be removed in other ways. Under Myers v. U.S. (272 U.S. 52 (1926)); the President has the power to fire appointees absent express legislation prohibiting it, but that power is limited under Humphrey’s Executor v. U.S. (295 U.S. 602 (1935)) and Wiener v. United States (357 U.S. 349 (1958)), both of which hold that there are times the President can’t unilaterally fire an appointee even when the legislation is silent on his/her power to do so.

iv. The British practice influenced the practice of impeachment in the US, including the phrase “high crimes and misdemeanors.” 

1. Most of the framers of the Constitution argued in favor of impeachment provisions. Madison said such a provision was “indispensable,” because with a single executive, there was more a risk of corruption or loss of capacity than there was with the body of a legislature. 
2. The British had both criminal and political impeachments. Some scholars argue that the framers rejected the political impeachments and that’s why they narrowly defined the grounds for impeachment and they detailed procedures necessary for it. However, the process has changed over time and the process is not necessarily related only to crimes anymore (if that is indeed what the framers intended; see next point)

3. The “high crimes and misdemeanors” phrase was used after some debate on what crimes would justify impeachment. 

a. In Britain, such a phrase was only used in parliamentary impeachments; it had no roots in ordinary criminal law, and the allegations of misconduct under that phrase weren’t necessarily limited to common law or statutory crimes. 
b. During the framing of the Constitution’s impeachment provisions, Mason suggested impeachment be for “maladministration,” which was rejected as too vague; he suggested in turn, “high crimes and misdemeanors against the state.” Mason didn’t want the grounds for impeachment limited to treason and bribery, because he said that those two classifications alone wouldn’t reach many “attempts to subvert the Constitution.” 

c. Hamilton expressed the belief that impeachment subjects should be offenses proceeding from the misconduct of public men, i.e. violations of the public trust.

4. Impeachment and the criminal law

a. Criminal law sets a general standard of conduct that all must follow; impeachment deals with abuses of power. 
b. If impeachment were confined to only criminal offenses, it wouldn’t reach all conduct that could adversely affect the state. 
c. Impeachment is proper when the conduct is seriously incompatible with the Constitutional form and principles of government or the proper performance of Constitutional duties of office.

d. Impeachment offenses are generally held to be more than just criminal offenses – impeachment offenses, while they might also be crimes, should (according to some scholars) involve abuse of power conduct like maladministration, corrupt administration, misconduct in office, etc. This view was supported by the Judiciary Committee when it was framing the Nixon articles of impeachment: “Impeachment is a constitutional remedy addressed to serious offenses against the system of government.”
e. Not all crimes are impeachable offenses. If a President commits a crime for which he isn’t impeached, nothing bars prosecution for those offenses once he/she leaves office.

5. Impeachment of judges: 

a. Precedent supports the view that civil officers like judges can be impeached for offenses less grave than the Presidential “treason, bribery, and other high crimes and misdemeanors” standard. Judges have been impeached for drunkenness, blasphemy, bias in charging a grand jury, habitual malperformance, improperly holding a lawyer in contempt, and bringing the court into scandal and disrepute. 

b. One justification for the differing standard is that presidents are elected; if voters hate him, they can vote him out. Federal judges are appointed for life and thus impeachment is the only way they can be fired. 

VIII. Free Expression
a. Background:

i. In Britain, after the invention of the printing press, printed speech could be restrained through licensing, i.e. a printer had to have a license to print something or else the printer could be prosecuted for it. This practice was abandoned in the late 1600s, but one thrust of the First Amendment was still viewed as delegitimizing such prior restraint. 

ii. Seditious libel was also a punishable crime in Britain, but in this case, Americans also punished it: through the Sedition Act of 1798 and through suppression of abolitionist literature.

iii. Three justifications for freedom of speech: advancing knowledge and truth in the marketplace of ideas, facilitating representative democracy and self-government, and promoting individual autonomy, self-expression, and self-fulfillment.

1. John Milton and John Stuart Mill advanced the marketplace of ideas theory; arguing that even false ideas serve to advance society through discussion and discovery of truth and error. Justices Brandeis and Holmes also had truth-based rationales for speech protection.

2. Justices Brennan and Black supported the democracy theory, arguing that free speech informs debate thus improving the making of public policy, it prevents government from entrenching itself indefinitely by keeping clear the channels of political change, it prevents government abuse of power, and it promotes political stability by providing a safety valve for dissent. 

3. Justice Brandies also seemed to support the autonomy theory, valuing free speech as a means for people to develop their faculties and being both a means and an end.

iv. The Court treats the First Amendment as requiring a considerable amount of laissez-faire in the marketplace of ideas and thus treats speech as enjoying strong presumptive protection.

v. Are free speech rights absolute, or are they subject to the balancing of competing interests? 

1. Justice Black argued for absolute rights; said the First Amendment’s command that shall be no abridgment of freedom of speech is unequivocal and the drafters did all the balancing that needed to be done.

2. Justices Frankfurter and Holmes advocated explicit balancing of interests; arguing that when constitutional protections are asserted against the exercise of valid governmental powers, a reconciliation and appropriate weighing of respective interests was necessary and proper.

vi. Should reduced protection for speech be analyzed in terms of categorization or balancing?

1. Categorization distinguishes what expression is within the First Amendment and what is outside it, i.e. political speech is in, obscenity is out. Categorization of speech as protected or unprotected forecloses balancing of interests in a particular case; it sorts cases into those presumptively won by either the gov’t or the speaker.

a. This approach has the attraction of clarity and providing guidance to legislators and judges. 

b. It has the downside of casting entire classes of speech outside the First Amendment, without adequate examination of the bases for the conclusion. 

2. Balancing asserts that a broad range of expression is presumptively within the First Amendment and can be found unprotected only after restrictions are shown to be outweighed by the gov’t interest in a particular case. 

b. Political Speech and Subversive Advocacy 
i. The WWI cases, which involved anti-war agitation and the 1917 Espionage Act, were the first time the Court confronted challenges to speech restrictions. In these cases, the Court developed the “clear and present danger” test.
1. Masses Publishing Co. v. Patten (244 Fed. 535 (SDNY 1917); district court overturned conviction of violations of the Act because the newspaper published wouldn’t “cause” insubordination or mutiny as the Act required.) 

a. Learned Hand wrote the opinion, which, while mostly statutory interpretation, seemed to try to be speech protective, i.e. it focused on the speaker’s words instead of the likelihood that the speech would produce danger. Hand considered there to be a great difference between his approach and Holmes’ CPD test in Schenck.

2. Schenck v. U.S. (249 U.S. 47 (1919); Court upheld convictions of violators of the Espionage Act, said violations including printing and mailing anti-draft information.) Court established the clear and present danger test: if “the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about substantive evils that Congress has a right to prevent. It is a question of proximity and degree.”  
3. Frohwerk v. U.S. (249 U.S. 204 (1919); Court upheld convictions of violators of the Act, said violations including publishing a newspaper with anti-war sentiments.) Court applied Schenck rule.

4. Debs v. U.S. (249 U.S. 211 (1919); Court upheld conviction of leader of Socialist party, whose public speeches contained sentiments that violated the Act.) 

5. Abrams v. U.S. (250 U.S. 616 (1919); Court upheld conviction of violations of the Act, which involved advocating a strike to prevent the production of weapons used in war.) Court applied Schenck rule.

a. Justice Holmes, who had developed the CPD test in Schenck, dissented, saying there was no clear danger in the defendants’ activities. Argued the CPD needed to have an element of genuine immediacy. 

ii. Post-WWI cases: moving away from CPD test

1. Gitlow v. New York (268 U.S. 652 (1925); Court upheld conviction of man charged with criminal anarchy after publishing socialist documents.)Court used Schenck and gave deference to the legislature in determining what speech is considered a threat that can be curtailed.
a. Holmes dissented, saying there was no present danger to satisfy the CPD test.
2. Whitney v. California (274 U.S. 357 (1927); Court upheld conviction of a woman convicted of being a member of a political org that advocated criminal syndicalism.) Court used Gitlow and said speech that tends to incite crime is punishable.
a. Holmes concurred, arguing that the CPD test’s standards hadn’t been made clear

3. De Jonge v. Oregon (299 U.S. 353 (1937); Court reversed conviction of a man convicted under a criminal syndicalism statute, saying that participation alone couldn’t make out a crime.)
4. Herndon v. Lowry (301 U.S. 242 (1937); Court overturned conviction of man convicted of attempting to incite insurrection; said man hadn’t attempted to incite actual, immediate insurrection, but rather advocated an ideal.)

5. Dennis v. U.S. (341 U.S. 494 (1951); Court affirmed conviction under an anti-Communist statute.) Court established the “gravity” test: “If the gravity of the evil, discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger.”

c. Overbreadth 
i. Laws invalidated on this ground are done so on procedural grounds: the government may have been able to restrict the speech, but went about it the wrong way.
ii. An overbroad law is one that sweeps in too much speech. Even if speech is proscribable by a properly drawn law, a speaker may be able to invalidate one that is too broad. 
iii. Overbreadth invalidation invalidates a law on its face rather than as applied. 
iv. Two ways overbreadth analysis differs from traditional constitutional litigation: doesn’t reach the question whether the challenger’s speech is constitutionally protected or not; it strikes down the statute entirely because it might apply to others not before the Court whose activities are constitutionally protected, AND challengers are excepted from the usual rules of standing; ordinarily, challengers can only assert their own interests, but an overbreadth challenger can raise the rights of third parties not before the court. 
v. Reasons why overbreadth challenges differ: concern with the chilling effect of the overbroad statute, AND to curb the risk of selective enforcement. 
vi. Attractions to using overbreadth analysis: gives the appearance of judicial modesty: by holding out the prospect that narrower means may be available to achieve legislative objectives, it conveys the appearance of intervening in legislative policy choices more marginally than balancing would, AND preserves federalism in that the federal courts lack the authority to issue a narrowing construction of an overbroad state law. 
vii. Criticisms of overbreadth doctrine: it’s a departure from the usual case and controversy requirements, AND it permits a person whose own First Amendment rights haven’t been violated to enjoy a free ride unless and until the appropriate legislature or court redraws the statute

viii. Broadrick v. Oklahoma (413 U.S. 601 (1973); Court said the overbreadth must be substantial before facial invalidation is appropriate, and suggested that overbreadth analysis was less applicable when the challenged statute affects conduct rather than speech.
ix. City Council v. Taxpayers for Vincent; Court said simply because one can conceive of some impermissible applications of a statute is not sufficient to render it susceptible to an overbreadth challenge. 
x. Ashcroft v. Free Speech Coaltion (535 U.S. 564 (2002); Court invalidated Child Protecton Pornography Act.)
xi. Brockett v. Spokane Arcades, Inc. (472 U.S. 491 (1985); Court held that a statute had to be incapable of a narrowing construction or severability before overbreadth invalidation was appropriate.)
xii. Schaumburg v. Citizens for a Better Environment (444 U.S. 620 (1980); Court invalidated an ordinance barring charitable door-to-door solicitations unless the program used 75% of the money for charitable purposes excluding solicitation costs.) Court said state’s interests were substantial but could be served by less speech-chilling measures.
xiii. Massachusetts v. Oakes (491 U.S. 576 (1989); child pornography case in which Court held a legislative narrowing of a statute didn’t end the overbreadth challenge.)
xiv. Osborne v. Ohio (495 U.S. 103 (1990); child pornography case in which Court held a judicial narrowing did end the challenge.)
xv. Board of Airport Commissioners v. Jews for Jesus (482 U.S. 569 (1987); Court invalidated law preventing First Amendment activities at an airport.)

d. Vagueness –  Laws invalidated on in this ground are done so on procedural grounds: the government may have been able to restrict the speech, but went about it the wrong way.
i. A vague law is one that is unclear about what speech is restricted. 

ii. A law will be void on its face for vaguenss if persons of common intelligence must necessarily guess at its meaning and differ as to application.

iii. Purposes of vagueness doctrine: procedural due process requirement of fair notice and curbing selective enforcement

iv. National Endowment for the Arts v. Finley (524 U.S. 569 (1998); Court upheld the standards under which NEA grants were awarded.) Court said that when the government is acting as a patron and not as a sovereign, the consequences of imprecision are not constitutionally severe. 

e. Offensive Speech in Public Places
i. Fighting words: doctrine the speaker’s provocative message so outrages the audience that some listeners are likely to resort to violence in response.

1. Cantwell v. Connecticut (310 U.S. 296 (1940); Court overturned an inciting-breach-of-peace conviction stemming from a Jehovah’s Witness proselyziting on a street corner.) Court said the defendant had a right to be on the street and to peacefully impart his views, and when listeners became upset at his message, he agreed to leave, so there was no breach of the peace.

2. Chaplinsky v. New Hampshire (315 U.S. 568 (1942); Court upheld a breach-of-peace conviction because the speaker’s name-calling was likely to provoke the average person to retaliation, and thus was a breach of the peace.)

a. Chaplinsky’s principle that fighting words are outside free speech protection has never been overruled, but the Court has never sustained a conviction on based that case’s doctrine, either. 

b. Chaplinsky defines fighting words as either those which by their utterance inflict injury, or those that tend to incite an immediate breach of the peace. Later cases have tended to focus only on the breach of peace part of the rule.

3. Gooding v. Wilson (405 U.S. 518 (1972); Court reversed a conviction and overturned a state abusive language law because the law swept in protected speech as well as fighting words.)

4. Cohen v. California (403 U.S. 15 (1971); Court reversed a conviction based on the defendant’s wearing a “Fuck the Draft” shirt.) Court said the shirt wasn’t directed at any one person, and that fighting words must be particularized, the shirt wasn’t fighting words. Court tried to balance the First Amendment values with the state interests in justifying restraint, and found the speech value outweighed the state interest.
ii. Hostile audiences: when an audience is provoked by the form of a message, or by a message itself. Hostile audience cases differ from fighting words because fighting words cases deal only with the form of the message. Since the form of the message is not pivotal in hostile audience cases, the courts address the problem through balancing rather than categorization.

1. Feiner v. New York (340 U.S. 315 (1951); Court upheld a speaker’s disorderly conduct conviction based on the speaker’s provocative speech to a restless audience.) Court said the defendant wasn’t convicted because of the content of the speech, but the reaction it actually engendered.

2. Edwards v. South Carolina (372 U.S. 229 (1963); Court reversed breach-of-peace convictions stemming from civil rights demonstrations.) Court said the 14th Amendment doesn’t allow the state to make criminal the peaceful airing of unpopular views. 

3. Forsyth County, Georgia v. Nationalist Movement (505 U.S. 123 (1992); Court invalidated an ordinance requiring demonstrators to pay a fee for loaw enforcement, and county officials could vary the fee depending on the kind of response they expected the demonstration to receive. Court said law gave officials too much discretion and put a financial burden on speech.)

iii. Hate speech

1. Several justifications for regulating hate speech: group libel, fighting words, equal protection, as a new category of unprotected speech. Arguments against regulation: cases since Chaplinsky have undermined notion that words can be regulated based on content in order to limit psychological impact, that hate speech regulations are futile or counter-productive. 

2. National Socialist Party v. Skokie (432 U.S. 43 (1977)) – end of a series of suits arising out of a Nazi party’s request for a permit to march through a Jewish neighborhood of a town. State courts issued an injunction against the group, but following a Supreme Court decision reversed the injunction and issued a modified injunction preventing display of swastikas during the march; state appellate courts reversed that injunction as unconstitutional. Town then enacted ordinances to prohibit demonstrations like the Nazi one, and those were invalidated by the federal circuit courts. After all that, the demonstration never actually happened in Skokie; the Nazis moved it to Chicago.

3. RAV v. City of St. Paul (505 U.S. 377 (1992); court struck down state law as impermissibly content-based; state law had forbidden display of things like swastikas and burning crosses.)

4. Wisconsin v. Mitchell (508 U.S. 476 (1993); Court upheld penalty-enhancement statute based on hate crimes.)  Court’s ruling narrows RAV’s holding to viewpoint-selective views aimed expressly at otherwise unprotected words or symbols.
5. Virginia v. Black (538 U.S. 343 (2003); Court overturned state anti-cross-burning statute because, while a state could outlaw such conduct when it’s done with intent to intimidate, the state couldn’t hold the burning of a cross as prima facie evidence of such intent.)

f. Unprotected Speech 

i. Fighting Words (see above)
ii. Libel and Privacy Issues 
1. Beauharnais v. Illinois (343 U.S. 250 (1952); Court sustained a group libel law that prohibited selling publications that portray a class of citizens as depraved, criminals, or without virtue.) Court said that if individual libel can be punishes, the Court couldn’t say the state couldn’t punish the same statement made against a defined group. 

a. Note that this case has never been overruled or formally limited, although it has been distinguished in cases like the Skokie controversy.

2. New York Times Co. v. Sullivan (376 U.S. 254 (1964); Court reversed libel judgment for plaintiff, a public official, stemming from an ad in the Times.) Court said the state law would chill speech and that reputation damage alone isn’t enough to sustain such a judgment.

3. Curtis Publishing Co. v. Butts and Associated Press v. Walker (388 U.S. 130 (1967); Court allowed plaintiffs who weren’t public officials, but who were public figures, to institute libel actions. Court said there was no basis for differentiating between the two.)

a. Court has since interpreted “public figure” very narrowly.
4. Gertz v. Robert Welch, Inc. (418 U.S. 323 (1974); Court held that the state interest in compensating injuries to private individuals was stronger than of public figures, and that distinction made a less demanding standard of liability appropriate.)
5. Hustler Magazine v. Falwell (485 U.S. 46 (1988); Court held a public figure couldn’t recover for the tort of intentional infliction of emotional distress without a showing of the actual malice required under NY Times v. Sullivan. 

6. Cox Broadcasting Corp. v. Cohn (420 U.S. 469 (1975); Court held liability couldn’t be imposed on a broadcaster for accurately publishing information legally obtained.)
7. Barnicki v. Vopper (532 U.S. 514 (2001); Court held that a publisher who lawfully obtains information gotten unlawfully, publisher is not open to liability.)

iii. Obscenity 
1. Under Chaplinsky, obscenity is unprotected speech because it is of slight social benefit and any benefit to be derived from it is outweighed by the social interest in order and morality. If speech is sexually explicit but not obscene and doesn’t constitute child porn, it’s within the realm of First Amendment protection, although the Court has struggled with whether it should be considered a lower-value speech.

2. Roth v. U.S. (354 U.S. 476 (1957); Court upheld convictions of men who sold and mailed indecent books.) Court defined obscenity as material which deals with sex in a manner appealing to prurient interest (i.e, tending to excite lust).  
3. Kingsley Int’l Pictures Corp. v. Regents (360 U.S. 684 (1959); invalidated state movie licensing law that banned immoral films, saying immorality wasn’t equivalent to obscenity.)

4. Stanley v. Georgia (394 U.S. 557 (1969); Court held that First Amendment prohibits making the private possession of obscene material a crime.)

5. Miller v. California (413 U.S. 15 (1973); Court reversed conviction of a defendant accused of mass mailing adult material.) Court set out the Miller test: to determine if material is unprotected obscenity, the trier of fact must determine a) whether the average person, applying contemporary community standards would fin d that the work, taken as a whole, appeals to the prurient interest, b) whether the work depicts or describes sexual conduct specifically defined by the applicable state law in a patently offensive way, and c) whether the work, taken as a hole, lacks serious literary, artistic, political, or scientific value.

6. Paris Adult Theatre I v. Slaton (413 U.S. 49 (1973); Court held that the state has a legitimate interest in regulating commerce in and exhibition of obscenity.)

7. Hamling v. U.S.  (418 U.S. 87 (1974); Court held that it is local, not national, standards that determine what is considered obscene.)

8. New York v. Ferber (458 U.S. 747 (1982); Court held the state can regulate and prohibit child pornography even if the material is not obscene.)

9. Ashcroft v. Free Speech Coalition (535 U.S. 564 (2002); Court refused to extend Ferber to virtual child pornography and overturned that section of the Child Pornography Prevention Act.)

10. American Booksellers Ass’n v. Hudnut (771 F.2d 323 (7th Cir. 1986); appeals court held that a city ordinance was unconstitutional because it outlawed pornography that subordinates women; court said the gov’t can’t prefer one viewpoint over another.)

iv. Advertising (1158-1191)

1. Background

a. Commercial speech is considered of lower value and thus less protected, i.e. it enjoys First Amendment protection, but not as much as other protected speech. 
b. Before 1976, Court treated commercial speech as outside the First Amendment, e.g. Valentine v. Chrestensen (316 U.S. 52 (1942)); Pittsburgh Press Co. v. Pittsburgh Human Relations Comm’n (413 U.S. 376 (1973)). 

c. Tide began to turn in Bigelow v. Virginia (421 U.S. 809 (1975)), in which court held state couldn’t criminalize ads publicizing the availability of abortion.

2. Virginia Pharmacy Board v. Virginia Citizens Consumer Council (425 U.S. 748 (1976); Court held that the state couldn’t prohibit the advertising of prescription drug prices.) Court reasoned that such speech has value to consumers and society has an interest in the free flow of commercial information, but the state can regulate such speech. Court set forth three limitations on the protection of commercial speech: protection doesn’t extend to ads for illegal transactions, factually false or misleading ads, and commercial speech doesn’t enjoy special procedural protections like the ban on prior restraint.

3. Bates v. State Bar of Arizona (433 U.S. 350 (1977); Court held states couldn’t prohibit lawyers from advertising prices of routine legal services.)
4. Ohralik v. Ohio State Bar Association (436 U.S. 447 (1978); Court upheld rules prohibiting ambulance chasing by plaintiffs’ attorneys.)
5. Edenfield v. Fane (507 U.S. 761 (1993); Court struck down state rules prohibiting CPAs from engaging in direct, in-person, uninvited solicitation.)

6. Central Hudson Gas v. Public Service Comm’n (447 U.S. 557 (1980); Court held state couldn’t prohibit electric utilities from engaging in advertising that had the intent of increasing consumer demand for electricity.) Court set out 4-part test: first, determine if speech is protected (i.e. concerns lawful activity and isn’t misleading), second, if the asserted governmental interest is substantial. If both answers are yes, then determine whether the regulation directly advances the governmental interest asserted, and whether the regulation isn’t more extensive than is necessary to serve that interest. 

7. Board of Trustees v. Fox (492 U.S. 469 (1989); Court held that the “no more extensive than necessary” part of the test didn’t mean the regulation had to be the least restrictive alternative.)

8. City of Cincinnati v. Discovery Network Inc. (507 U.S. 410 (1993); Court held that commercial speech can’t be treated differently from non-commercial speech for aesthetic or safety purposes in the absence of distinctly commercial harm.)

9. Posadas de Puerto Rico v. Tourism Company of Puerto Rico (478 U.S. 328 (1986); Court upheld P.R. law prohibiting casinos from advertising.) Court established the “vice exception” in which states can regulate, via Central Hudson, ads for things widely viewed as harmful. 

a. Vice exception rejected in Rubin v. Coors Brewing Co. (514 U.S. 476 (1995)).

10. 44 Liquormart Inc. v. Rhode Island (517 U.S. 484 (1996); Court overturned state law prohibiting advertising prices of alcohol. Court said the state law failed the Central Hudson test.)

g. Symbolic Speech 
i. U.S. v. O’Brien (391 U.S. 367 (1968); Court held that a law prohibiting destruction of draft cards didn’t burden free speech.) Test for conduct-speech combinations: When speech and non-speech elements are present in the same course of conduct, the government regulation thereof is sufficiently justified if it is within the constitutional power of the government, if it furthers an important or substantial gov’t interest, if the interest is unrelated to the suppression of free expression, and if the incidental restriction on First Amendment freedoms is no greater than is essential to the furtherance of that interest.
1. The “unrelated to suppression” factor means that in situations where the state interest is related to suppression of free expression, strict scrutiny is required unless the speech is unprotected. If the state interest is unrelated to the suppression of free expression, balancing is the appropriate response.

ii. Texas v. Johnson (491 U.S. 397 (1989); Court overturned conviction of a defendant who burned a flag in violation of state law.) Court applied O’Brien test; also said that not all provocative acts lead to riots and therefore can’t be regulated as fighting words or clear and present danger simply because they are provocative.
iii. Barnes v. Glen Theatre Inc. (501 U.S. 560 (1991); Court upheld a state requirement that exotic dancers wear pasties and g-strings.) Court applied O’Brien test and found the statute satisfied the requirements. 
h. Time-Place-Manner Regulations of the Public Forum
i. Background

1. Before the 14th Amendment, states could restrict speech because the 1st Amendment only applied to the federal gov’t. 

2. Public forum cases didn’t reach the Court till the 1930s but was common after that. The Court imposed limits on the restrictions gov’t can impose on speech in the public forum. The reasoning can be traced to dicta in Hague v. Cio (307 U.S. 496 (1939)), in which the court said that streets and parks have been “immemorially held” to be places of public assembly and communicating thoughts.

3. Early public forum cases dealt with robust evangelism – religious groups or people trying to proselytize; later cases often dealt with civil rights demonstrations.

ii. Permits to speak

1. The Court has court invalidated laws requiring speakers get permits before they could publicly speak, on the grounds that such laws gave officials too much discretion in denying or granting a permit. E.g., Hague v. Cio, Saia v. New York 334 U.S. 558 (1948); Staub v. Baxley 355 U.S. 313 (1958).

2. When granting such a permit isn’t discretionary, the Court has upheld the law. Cox v. New Hampshire 312 U.S. 569 (1941).  

iii. Bans on speech

1. Court has invalidated bans on leafleting (Schneider v. State, 308 U.S. 147 (1939)); anti-doorbell-ringing laws aimed at preventing leafleting (Martin v. Struthers, 319 U.S. 141 (1943)); law banning sign posting (City of Ladue v. Gilleo, 512 U.S. 43 (1994)); law requiring a permit to doorbell-ring (Watchtower Bible and Tract Society v. Stratton 536 U.S. 150 (2002). These laws struck down as stifling too much speech.

iv. Speech regulation in the interests of public safety or aesthetics
1. Cox v. Louisiana (379 U.S. 536 (1965); Court overturned a breach-of-peach conviction stemming from a civil rights demonstration; said law under which conviction occurred was invalid b/c was discretionary.) Court said rights of free speech and assembly doesn’t mean anyone can express a group at any public place and time, but laws regulating public speech cannot be discretionary.
2. Heffron v. ISKCON (452 U.S. 640 (1981); Court upheld a state fair rule prohibiting distributing literature at the fair except from a booth as acceptably content-neutral and non-discretionary.)
3. Metromedia Inc. v. San Diego (453 U.S. 490 (1981); Court’s plurality struck down city ordinance regulating billboard displays as content-based, but indicated willingness to defer to government’s aesthetic interests.)
4. Members of City Council v. Taxpayers for Vincent (466 U.S. 789 (1984); Court upheld city ordinance prohibiting posting signs on public property.) Court applied O’Brien test and said that the state may sometimes curtail speech when necessary to advance a significant and legitimate state interest.
5. Clark v. Community for Creative Non-Violence (468 U.S. 288 (1984); Court upheld Park Service rule preventing overnight sleeping in certain parks as content-neutral in the face of a challenge by demonstrators who wanted to sleep on the Mall as a “plight of the homeless” awareness campaign.)
6. Ward v. Rock Against Racism (491 U.S. 781 (1989); Court upheld city ordinance requiring concerts to use city-provided sound systems and techs to control the volume of the concerts in city’s park.) 
7. U.S. v. Grace (461 U.S. 171 (1983); Court struck down a time-place-manner restriction dealing with displays of signs and flags around the Supreme Court building.) Court said the sidewalks outside the Court are public forums just as they are anywhere else and shouldn’t be treated differently.
v. Regulations dealing with abortion protests

1. Madsen v. Women’s Health Center Inc. (512 U.S. 753 (1994); Court upheld in part and struck down in part a state court injunction limiting the activities of anti-abortion protestors outside a clinic.) Court found the injunction content-neutral, upheld the buffer-zone requirement and noise restriction rule, struck down sign restriction and anti-approach rule. 

2. Schenck v. Pro-Choice Network of Western New York (519 U.S. 357 (1997); Court applied Madsen and upheld a fixed buffer zone rule issued by a state court but struck down the floating buffer zone rule (AKA an anti-approach rule).)

3. Hill v. Colorado (530 U.S. 703 (2000); court upheld statute limiting speech of protestors outside clinics.)

vi. Speaker access to areas other than streets and parks: two approaches
1. Older method asks if the speech is compatible with forum’s other uses.

a. Brown v. Louisiana (383 U.S. 131 (1966); Court’s plurality reversed breach-of-peace conviction stemming from a quiet and peaceful protest at a public library.)

b. Adderly v. Florida (385 U.S. 39 (1966); Court upheld trespass convictions arising from a protest at a jail.)
c. Grayned v. Rockford (408 U.S. 104 (1972); Court upheld ordinance barring demonstrations near schools.)
2. New method uses the characteristics of public property to classify the new area as public forum, designated public forum, or non-public forum, with different rules applying to each category.

3. ISKCON v. Lee (505 U.S. 672 (1992)) and Lee v. ISKCON (505 U.S. 830 (1992)); Court found airport terminals to be nonpublic forums, so restrictions on speech need only be reasonable. Upheld a ban on solicitation in airports but invalidated the ban on sale or distribution of literature in airports. 

i. Right of Access to the Public Forum
i. Private-forum counterparts to the public forum: Court initially held that there was a right of access to areas like shopping centers (Amagamated Food Employees v. Logan Valley Plaza 391 U.S. 308 (1968)), but began moving away from that stance in 1972 and effectively overruled Logan in 1976, ruling that there is no right of access to a private forum. (Hudgens v. NLRB 424 U.S. 507 (1976)). 
ii. Compelled access for the speech of others: threshold test is whether the government has compelled a speaker to utter or be associated with undesired speech. If the law does not compel speech, the First Amendment isn’t implicated and rational review is appropriated; if the law does compel speech, it is analyzed as a law forbidding speech would be, using strict scrutiny. 
1. Red Lion Broadcasting Co. v. FCC (395 U.S.  367 (1969); Court upheld FCC’s rule that requires broadcast stations to provide free reply time for individuals subjected to personal attack on the air.)

2. Miami Herald Pub. Co. v. Tornillo (418 U.S. 241 (1974); Court overturned state law granting political candidates a right to equal space to reply to criticism and attacks on their record by a newspaper.)

3. Pacific Gas & Elec. Co. v. Public Util. Comm. (475 U.S. 1 (1986); Court, relying on Tornillo, overturned state-compelled equal access to newsletter space in PG&E’s bill mailings.)
4. Turner Broadcasting System, Inc. v. FCC (512 U.S. 622 (1994); Court upheld federal cable “must carry” laws because they were content-neutral and the congressional purpose was unrelated to the speech’s content.)
5. Hurley v. Irish-American Gay, Lesbian, and Bisexual Group of Boston (515 U.S. 557 (1995); Court held private parades can exclude group displays whose views are contrary to the parade organizer’s views.)

iii. Regulation of Broadcast Media

1. Red Lion Broadcasting Co. v. FCC (395 U.S. 367 (1969); Court upheld FCC’s fairness doctrine, which requires licensed broadcast stations to present discussion of public issues, assure fair coverage for each side, and providing free reply time in response to certain personal attacks and political editorials.) Court emphasized technological scarcity, and declined to reach the issue of whether government may compel access or otherwise regulate speech in order to solve problems of economic scarcity.
2. Columbia Broadcasting, Inc. v. Democratic National Comm. (412 U.S. 94 (1973); Court held that broadcasters are not required to accept editorial advertisements.) Court said First Amendment doesn’t compel access, even under Red Lion. 
3. FCC v. League of Women Voters (468 U.S. 364 (1984); Court held that regulation of the content of broadcasting would be upheld when the Court is satisfied that the restriction is narrowly tailored to further a substantial governmental interest.)
4. Court, as of 1996, has not reached the question of whether cable TV is more analogous to print or to broadcasting. (Denver Area Educational Telecommunications Consortium v. FCC 518 U.S. 727 (1996))
5. Court has recognized two kinds of public forums: traditional (parks, streets, sidewalks), and designated (property the state has opened for expressive activity (public access TV). (Denver Area Educational Telecommunications Consortium v. FCC 518 U.S. 727 (1996))

6. Push-pull technologies: “push” is invasive technology where content is “pushed” at viewers, and “pull” is technology which viewers have to purposefully reach out to access. It’s unclear if the Internet is push or pull technology, although under Reno v. ACLU (521 U.S. 844 (1997)), the Court refused to find the Internet analogous to broadcast media. 

j. Censorship and Gag Orders
i. Prior restraint is especially disfavored under the First Amendment. Blackstone argued that it was the only evil to be guarded against, and Holmes initially embraced that opinion, although he abandoned it in Schenk.

ii. Licensing schemes may be OK if the law has a provision of objective standards for the licensor to administer. Such safeguards would be: the burden of proving the speech is unprotected expression must lie with the censor, the license requirement cannot be administered in a manner which would lend finality to the censor’s decision whether speech is protected, and the procedure must also assure a prompt final judicial decision to minimize the deterrent effect of an interim and possibly erroneous denial of a license. (Freedman v. Maryland (380 U.S. 51 (1965)) Note that Freedman doesn’t apply when the restriction is a content-neutral time-place-manner restriction. (Thomas v. Chicago Park District (534 U.S. 316 (2002))
iii. Lovell v. Griffen (303 U.S. 444 (1938); Court held facially invalid a city ordinance that prohibited distributing literature without first obtaining permission from the city manager.)
iv. Lakewood v. Plain Dealer Publishing Co. (486 U.S. 750 (1988); Court held facially invalid a city ordinance restricting the placement of newspaper racks on public property.) Court said a facial challenge lies whenever a licensing law gives a government official or agency substantial power to discriminate based on the content or viewpoint of speech by suppressing disfavored speech or disliked speakers.

v. Near v. Minnesota (283 U.S. 697(1931); Court struck down state injunction preventing a press from publishing “scandalous” material.) Court said that even if punishment can be inflicted subsequent to publication, there can be no prior restraint on the press except in the exception situations of obscenity and threats to public security.
vi. New York Times Co. v. United States [Pentagon Papers Case] (403 U.S. 713 (1971); Court overturned injunction preventing NY Times from publishing classified info.) Court said any system of prior restraint is presumed invalid.

vii. U.S. v. Progressive, Inc. (467 F. Supp. 990 (D. Wis. 1979); court issued injunction preventing publication of information it deemed a threat to security.) Court distinguished Pentagon Papers, saying in that case the info to be published was purely historical data, the gov’t hadn’t proved the info was a threat to national security, and had failed to establish a statutory basis for injunctive relief. 

viii. Nebraska Press Ass’n v. Stuart (427 U.S. 539 (1976);  Court held invalid a gag order issued in the interests of protecting a criminal defendant’s right to a fair trial.)
k. Campaign Financing
i. Buckley v. Valeo (424 U.S. 1 (1976); 1971 Federal Election Campaign Act challenged; Court said certain limits on campaign financing and spending are unconstitutional, but upheld the subtitle H provisions on public financing were OK.) Court said O’Brien doesn’t apply to funding/spending issues, but even if it did, the limitations challenged wouldn’t meet the O’Brien test because the governmental interests advanced in support of the Act involve suppressing communication. Said contributions are a form of speech, but limits are to be given greater deference than restrictions on expenditures, because such restrictions on the amount of money a person/group can spend on political communication restricts the number of issues discussed, the depth of discussion, and the size of the audience reached. 

1. FECA, as amended and upheld, says that contributions to federal election campaigns must be in limited amounts, be fully disclosed, and can’t be made directly by certain entities like unions and corporations. These contributions are “hard money.” 

2. FECA doesn’t govern donations to state or local elections, so unions, corporations, individuals, and PACs can contribute to those campaigns without being subject to FECA disclosure and amount requirements. This is “soft money.”

ii. Nixon v. Shrink Missouri Government  PAC (528 U.S. 377 (2000); Court upheld limits on campaign financing.) Court said that contribution limits are subject to greater deference than expenditure limits, and will survive if the restrictions are closely drawn to a sufficiently important interest, such as preventing the appearance of corruption.

iii. Brown v. Harlage (456 U.S. 45 (1982); Court struck down state law limiting certain kinds of campaign promises.) Court applied strict scrutiny and found the state’s justifications for the law inadequate under the First Amendment.

iv. California Medical Assn. v. FEC (453 U.S. 182 (1981); Court upheld state law on campaign contribution limitations affecting people and PACs.)

v. FEC v. National Conservative PAC (470 U.S. 480 (1985); Court overturned part of federal law limiting PACs from spending over a certain amount for a candidate who receives federal money.)
vi. Colorado Republican Federal Campaign Committee v. FEC (518 U.S. 604 (1996); Court overturned part of federal law affecting political party expenditures.) Court held that political parties, like individuals, candidates, and PACs, have a First Amendment right to make unlimited independent expenditures in support of a candidate’s campaign.

vii. First National Bank of Boston v. Bellotti (435 U.S. 765 (1978); Court overturned state law preventing corporations from making campaign contributions for the purpose of affecting the vote on any issue other than one materially affecting the corporation or its property.)

viii. Meyer v. Grant (486 U.S. 414 (1988); Court struck down Colorado law prohibiting payment of people circulating petitions in connection with a voter initiative.)

ix. McConnell v. Federal Election Commission (124 S.Ct. 619 (2003); Court upheld most of the major provisions of the McCain-Feingold Bipartisan Campaign Reform Act of 2002, which imposed new restrictions on soft money and issue ads.) 
l. Freedom of Association
i. Doctrine reflects the notion that individual rights of expression can be made more effectual by collective action. 

ii. Several types of government infringement on this right are possible: outlawing a particular organization, seeking to monitory or intimidate association by requiring disclosure of membership, restricting an org’s central activities, or deny governmental benefits or privileges to members. 

iii. NAACP v. Alabama (357 U.S. 449 (1958); Court held state couldn’t require the NAACP to disclose its membership.) Court said there is a vital relationship between freedom to associate and privacy in one’s associations, and freedom of association for the advancement of beliefs is an inseparable part of the due process clause of the 14th Amendment. 

iv. Shelton v. Tucker (364 U.S. 479 (1960); Court held a state couldn’t require public school teachers to disclose all the organizations they’ve been involved with for the previous five years.)

v. Gibson v. Florida Legislative Investigation Comm. (372 U.S. 539 (1963); Court held state couldn’t require NAACP to disclosure membership.) Court said that in order to curtail the freedom of association right by requiring membership disclosure, the state had to convincingly show a substantial relation between the information sought and a subject of overriding and compelling state interest.
vi. NAACP v. Button (371 U.S. 415 (1963); Court said state couldn’t prohibit solicitation as applied to NAACP litigation activities involving constitutional rights.)

vii. Brotherhood of Railroad Trainmen v. Virginia (377 U.S. 1 (1964); Court extended Button outside the area of litigation involving constitutional rights.)

IX. Religious Autonomy
a. Background: 
i. In 1785, Virginia was planning on renewing a tax levied to support a church; Jefferson and Madison led the fight against the tax, arguing that a true religion needed no support of law, that no person should be taxed to support a religious institution, and that persecution was the inevitable result of state-sponsored religions. The tax bill died in committee and Virginia passed a religious liberty bill instead, which stated no one should be “enforced, restrained, molested, or . . . otherwise suffer on account of his religious opinions.”

ii. First Amendment provides ““Congress shall make no law respecting the establishment of religion or prohibiting the free expression thereof.” Two clauses: Free Exercise, and Anti-Establishment.

iii. Two principals animate the First Amendment: voluntarism (idea that advancement of a church can only come from support of its followers and not the state) and separatism (idea that religion and government function best when each remain independent of the other).
1. A minority view is non-preferentialism, the idea that government can support religion in general if it does not seek to advance one in particular. This view has never gained enough Court support to be the general rule, but it was used in Rosenberger v. Rector (515 U.S. 819 (1995)), in which the Court held the Anti-Establishment Clause didn’t bar a state from including a religious magazine among the many student activities it subsidized.

2. Another minority view is permissible accommodation, the idea that free exercise compels some accommodation of religion, anti-establishment forbids other accommodation, and between the two is a zone where religious accommodation by the government is neither forbidden nor required. 

iv. Court defines “religion” very broadly. See, e.g., U.S. v. Seeger, 380 U.S. 163 (1965), in which the Court emphasized the “richness and variety of spiritual life,” declining to define religion as a belief in a god.  
b. Free Exercise Clause 
i. Freedom to believe (law almost certainly will be struck down):

1. Torcaso v. Watkins (367 U.S. 488 (1961); Court invalidated a law requiring that all holders of public office declare their belief in god.)
2. McDaniel v. Paty (435 U.S. 618 (1978); Court invalidated a law disqualifying clergy from being legislators.)

ii. Freedom to act (court will balance state’s interest in supporting or prohibiting a behavior with burden on plaintiff’s right to free exercise):

1. Tests before Sherbert and Smith: 

a. Church of the Lukumi Bablue Aye v. City of Hialeah (508 U.S. 520 (1993); Court invalidated a law regarding animal slaughter that, while facially neutral, was intended to prevent a Santeria church from performing animal sacrifice.) Court said the protections of the 1st Amendment apply if the law discriminates against religious beliefs or regulates or prohibits behavior undertaken for religious reasons. 
b. Reynolds v. U.S. (98 U.S. 145 (1878); Court upheld law making bigamy a crime even against Mormons holding that polygamy was a religious duty.)

c. Braunfeld v. Brown (366 U.S. 599 (1961); Court upheld Sunday closing law challenged by Orthodox Jews whose religion required them to rest on Saturday, when other businesses could be open.)
2. Sherbert test (heightened scrutiny): If the governmental action substantially burdens a religious practice, it must be justified by a compelling governmental interest. Sherbert v. Verner (374 U.S. 398 (1963); Court held that a state couldn’t deny unemployment benefits to a worker who was fired because she wouldn’t, in connection with her religious beliefs, work on Saturdays.)

a. Wisconson v. Yoder (406 U.S. 20 (1972); Court exempted Amish from a state law mandating children attend school through age 16.) Court used Sherbert test.

b. U.S. v. Lee (455 U.S. 252 (1982); Court held Amish had to pay social security tax on wages because the state’s interest  in the tax system was more compelling, even under heightened scrutiny, than the religious practices of the Amish to provide for their own elderly.) Court used Sherbert test.

3. Moving away from heightened scrutiny:

a. Goldman v. Weinberger (475 U.S. 503 (1986); Court applied deferential review, upheld military rule disallowing wearing of yarmulkes and other religious apparel.) Court did not use Sherbert test.

b. O’Lone v. Estate of Shabazz (482 U.S. 342 (1987); Court used deferential review to uphold prison regulations regarding work that interfered with Islamic inmates’ Friday services.) Court did not use Sherbert test.

c. Lyng v. Northwest Indian Cemetary Protective Ass’n (485 U.S. 439 (1988); when Native Americans challenged the building of a road through an area the Natives used for religious rituals, the Court held the burden on plaintiffs’ free exercise not significant enough to trigger heightened scrutiny.)

4. Smith test: if a law is valid, neutral, and doesn’t violate other constitutional provisions, the right to free exercise doesn’t relive a person of the oblication to comply. Employment Division, Dept. of Human Resources v. Smith (494 U.S. 872 (1990); Court permitted state to deny unemployment benefits to a Native American fired for using peyote, a controlled substance, in a religious ritual.) Court held Sherbert test inapplicable to challenges to laws dealing with across-the-board criminal prohibitions of conduct. 
5. After Smith:

a. Locke v. Davey  (124 S.Ct. 1307 (2004); Court upheld state law prohibiting a state-funded scholarship going to a vocational religious degree because the state’s interest not funding vocational religious degree outweighed the burden on plaintiff’s free exercise.) Court appeared to use Sherbert, as it balanced state and plaintiff interests, but didn’t say for sure.
c. Anti-Establishment Clause
i. School prayer cases:

1. Engel v. Vitale (370 U.S. 421 (1962); Court struck down a school board rule requiring a non-denominational prayer be recited by each class every day, as the practice was clearly a religious activity.) The Court said that the prayer was neutral didn’t free it from the constraints of the Anti-Establishment Clause. 
2. Abington School Dist. V. Schempp (374 U.S. 203 (1963); Court struck down state law requiring schools to require recitation of the Lord’s Prayer and readings from the Bible by students.) Court held that the law allowing students to be excused from the practice upon receipt of a note from a parent/guardian didn’t validate the law.
a. Schempp test: If the purpose and primary effect of the enactment is the advancement or inhibition of religion, then the enactment exceeds the scope of legislative power as circumscribed by the Constitution. 
3. Wallace v. Jafree (472 U.S. 38 (1985); Court struck down state law authorizing schools to set aside a minute a day for meditation and voluntary prayer.)

4. Lee v. Weisman (505 U.S. 577 (1992); Court invalidated non-denominational prayer to be said at a high-school graduation, even though attendance at graduation was voluntary.)
5. Santa Fe Independent School Dis. V. Doe (530 U.S. 290 (2000); Court invalidated high school program in which student body voted each year on whether to have a student deliver an invocation or message at football games; this program replaced a prayer program.) Court said the purpose of the new policy was merely to continue the old policy, which was a state-sponsored religious practice. 

ii. Religion on School Grounds:

1. Everson v. Board of Education (330 U. S. 1 (1947); Court upheld school district rule authorizing reimbursement to parents of money spent transporting their kids to school on public buses, even when the kids were riding the buses to parochial schools.) Court said that to disallow the payments only to parochial students would handicap religion, which was also not allowed under the First Amendment.
2. McCollum v. Board of Education (333 U.S. 203 (1948); Court invalidated law allowing students to attend sectarian classes held in school and taught by religious leaders)
3. Zorach v. Clauson (343 U.S. 306 (1952); Court upheld law allowing students to attend sectarian classes held outside the school.)
4. Epperson v. Arkansas (393 U.S. 97 (1968); Court invalidated state law banning the teaching of evolution because the state’s reason – that evolution conflicts with some understandings of the Book of Genesis – did not contain the neutrality required by the First Amendment.)
5. Lemon v. Kurtzman (403 U.S. 602 (1971); Court struck down certain types of public aid to non-public schools.) Established Lemon test: in order to withstand anti-establishment clause attack, a statute must have a secular legislative purpose, its principal/primary effect must be one that neither advances nor inhibits religion, and it must not foster an excessive government entanglement with religion.
6. Stone v. Graham (449 U.S. 39 (1980); Court held unconstitutional the requirement of posting 10 Commandments in classrooms, even when the documents were purchased with private contributions.)

7. Mueller v. Allen (463 U.S. 388 (1983); Court upheld state law allowing all parents to deduct certain expenses up to a certain limit related to educating their kids, even though parents whose kids went to parochial school had more deductions because of tuition, so could write off more of the money they spent than public-school parents.) Court used Lemon test.

a. Pre-Mueller cases indicated a pre-cursor to Mueller’s assimilationist view; i.e. if a benefit goes to all, including a religious group, the benefit is OK, but if a benefit is only for, or primarily for, a religious group, then the benefit is not OK. 

b. Post-Mueller cases, using Lemon test, tend to adhere to assimilationist view. 

8. Edwards v. Aquillard (482 U.S. 578 (1987); Court used Lemon test to strike down state law requiring that whenever evolution was taught, creationism had to be too.)

9. Good News Club v. Milford Central School (533 U.S. 98 (2001); Court held it permissible for a student religious club to hold private religious activities on school grounds as part of extracurricular after-school programs open to other groups like the 4H Club.)

10. Zelman v. Simmons-Harris (536 U.S. 639 (2002); Court upheld a state program in which parents could receive vouchers that could be used to send their kids to public schools outside their district or to private schools.) Used Mueller assimilationist view.

11. Elk Grove Unified School District v. Newdow (124 S.Ct. 2301 (2004); 9th Circuit held the Pledge of Allegience, containing the words “one nation, under God,” was unconstitutional. Supreme Court reversed on procedural grounds and has not readdressed the issue.)

iii. Religion Outside Schools

1. McGowan v. Maryland (366 U.S. 240 (1961); Court upheld Sunday closing laws as secular rather than religious in nature, and not bearing a relationship to establishment of a religion.)

2. Larkin v. Grendel’s Den, Inc. (459 U.S. 116 (1982); Court struck down state law that gave churches and schools the power to veto the issuance of liquor licenses to restaurants within 500 feet of the church or school.) Court applied Lemon test.

3. Marsh v. Chambers (463 U.S. 783 (1983); Court upheld practice of legislative prayers.)

a. First case since 1971 that Court did not apply Lemon test.

4. Lynch v. Donnelly (465 U.S. 668 (1984); Court upheld a town’s Christmas display in a park that contained a crèche as well as secular things like Santa, clowns and teddy bears, a Christmas tree, lights, and a “Season’s Greetings” sign.) Court found that the display was “no more an advancement or endorsement of religion than . . . the exhibition of literally hundreds of religious paintings in governmentally supported [museums].”
5. Estate of Thornton v. Caldor, Inc. (472 U.S. 703 (1985); Court struck down a state law that said no person could be required to work on their Sabbath day; said it was an impermissible advancement of a religious practice.)

6. Corporation of Presiding Bishop v. Amos (483 U.S. 327 (1987); Court upheld religious organization exemption to Title VII’s anti-discrimination in employment provision.) Used accommodation analysis and Lemon. 

7. Allegheny County v. ACLU (492 U.S. 573 (1989); Court held unconstitutional a Catholic group’s nativity scene displayed inside a courthouse that was not accompanied by any other holiday symbols, but in a companion case, upheld the display in another public building of a menorah next to a Christmas Tree and a “Salute to Liberty” sign.) Court used an “endorsement” analysis, i.e. does the practice have the purpose or effect of endorsing religion. 
X. Due Process: Incorporation of the Bill of Rights Through the 14th Amendment
a. Reconstruction Amendments

i. Until Reconstruction, the first 8 Amendments were held to restrain federal, not state, power. See, e.g., Barron v. Mayor and City Council of Baltimore (32 U.S. 243 (1822); Court held 5th Amendment didn’t apply to the states.)
ii. The Reconstruction Amendments (13, 14, and 15) were the first time the Constitution expressly restrained state power, but they fell short of explicitly stating that the first 8 Amendments applied to the states. 
iii. The 14th Amendment says that no state shall abridge the privileges and immunities of citizens of the U.S., nor deprive any person of life, liberty, or property without due process of law, nor deny to any person within its jurisdiction equal protection of the laws. This Amendment was later read to make applicable to state criminal proceedings almost all of the procedural requirements governing federal law enforcement under the Bill of Rights. It was also read to apply other BoR provisions (e.g. uncompensated takings, freedom of speech, free exercise of religion) to the states. 
b. Reconstruction Amendment Case Law 
i. First Reconstruction Amendment case did not extend BoR to states: Slaughter-House Cases (83 U.S. 36 (1873); Court sustained a state law creating a monopoly of slaughterhouses that was challenged under Reconstruction Amendments, holding that those amendments related to citizenship of the United States, not citizenship within a state, and the privileges and immunities the law might infringe upon are state-based, not federally-based, so state could still restrict them.) 
1. Case truncated the force of the 14th Amendment’s P&I clause, limiting it to a few structural rights of natural, as distinct from state, citizenship. Afterwards, the Court has tended to rely on the due process and equal protection clauses of the 14th Amendment. However, the 14th’s P&I was seemingly revived in Saenz v. Roe (526 U.S. 489 (1999)), in which the Court struck down a two-tier welfare system in which benefits were allocated based on how long a recipient had been in the state. 
ii. Examples of cases decided on equal protection grounds: 
1. Shapiro v. Thompson (392 U.S. 618 (1969); Court, applying strict scrutiny, struck down a waiting period to receive welfare benefits – person had to reside in state for a year before could receive the benefits.)
2. Dunn v. Blumstein (405 U.S. 330 (1972); Court struck down one-year in-state residency requirement for voting.)
iii. Note that the Court has never held that the entire BoR applies to the states. See, e.g., Palko v. Connecticut (302 U.S. 319 (1937); in holding that the state could retry a man after first conviction thrown out for error, Court said that there is no general rule that all the BoR applies to the states.); Adamson v. California (332 U.S. 46 (1947); Court held self-incrimination right not applicable to the states.)

iv. Since 1960s, Court has held most of the BoR applies to states, but incorporation is still selective. Incorporation means not merely applying the core of a BoR guarantee, but applying every detail of the contours of the guarantee. 

v. All the BoR provisions related to criminal proceedings apply to states, except the grand jury indictment rule of the 5th Amendment, which has never been held to apply to the states. 

XI. Substantive Due Process
a. Background

i. Substantive due process is the protection of fundamental rights not enumerated in the Constitution through the due process clause of the 14th Amendment. While the Court didn’t embrace substantive due process until the end of the 19th century, the doctrine had its roots in earlier cases. 

1. Calder v. Bull (3 U.S. 386 (1798); Court rejected a legislative decision overturning a decision of a probate court.) The Court considered arguments based on natural law; said an act of the legislature contrary to “great first principles of the social compact, cannot be considered a rightful exercise of legislative authority.”

2. The Slaughterhouse Cases were the first instances in which the Court specifically addressed substantive due process rights, and the majority rejected that idea, but the dissenters argued for protection of fundamental values. 

ii. Substantive due process rights encompass economic rights and personal autonomy rights. Economic rights, characterized by Lochner, have been for the most part rejected by the modern Court. Protection of personal autonomy rights, however, began in the mid-20th century and continues today.

1. After repudiation of the economic rights espoused by Lochner, “Lochnerizing” came to mean inappropriate judicial intervention in the legislative process.

b. Economic Due Process
i. Allgeyer v. Louisiana (165 U.S. 578 (1897); focusing on the right to contract, the Court invalidated a state law involving property insurance on substantive due process grounds.)

ii. Lochner v. New York (198 U.S. 45 (1905); Court invalidated a state law setting maximum working hours for bakers on freedom of contract theory.) Court said the right to purchase or sell labor is part of the liberty protected by the 14th Amendment.
iii. Following Lochner, Court examined and invalidated on similar grounds a number of laws regulating wages, prices, working hours, and working conditions: Coppage v. Kansas (236 U.S. 1 (1915); Court invalidated laws protecting the right to organize unions.); Adkins v. Children’s Hospital (261 U.S. 525 (1923); Court invalidated a women’s minimum wage law.). However, the Court upheld some, such as Muller v. Oregon (208 U.S. 412 (1908); Court upheld maximum working hours for women working in factories and laundries). 

iv. Lochner was essentially overruled by Bunting v. Oregon (243 U.S. 426 (1917); Court upheld maximum working hours for all factory workers, male and female.) After Bunting, the Court gradually began reviewing economic legislation more deferentially.
v. Nebbia v. New York (291 U.S. 502 (1934); Court upheld state law fixing milk prices.) Court said the dairy industry is subject to regulation in the public interest, and no constitutional principle prevents a state by appropriately regulating business. 
vi. West Coast Hotel Co. v. Parrish (300 U.S. 379 (1937); Court overruled Adkins and upheld a women’s minimum wage law.)

vii. Williamson v. Lee Optical Co. (348 U.S. 483 (1955); Court applied deferential review and upheld a state law involving opticians and optometrists.) Court found its own rational basis for the law and said that as long as a rational basis was there, it didn’t matter if that was actually why the law was passed.

viii. Since Lee Optical, The Court has generally applied deferential review and upheld economic legislation; however, there has been glimmerings of revival of substantive due process:

1. BMW of North America Inc. v. Gore (517 U.S. 559 (1996); Court invalidated a punitive damages award on procedural due process grounds, but concurrences said the limitation on damages could also be a substantive due process issue, i.e. a basic unfairness in depriving defendant of property.)

2. Eastern Enterprises v. Apfel (524 U.S. 498 (1998); Court invalidated a law requiring certain workers to contribute to retirement health care costs, even if the workers had left the business. Four justices decided on the basis of the takings clause, but the fifth applied substantive due process.)
c. Rights of Personal Autonomy
i. Early personal autonomy cases:

1. Meyer v. Nebraska (262 U.S. 390 (1923); Court reversed conviction of a teacher who violated a law prohibiting teaching foreign languages.) Court gave a broad reading of “liberty,” i.e. that it includes the right to acquire useful knowledge and “enjoy those privileges long recognized . . . as essential to the orderly pursuit of happiness.”
2. Pierce v. Society of Sisters (268 U.S. 510 (1925); Court invalidated state law requiring children to attend public schools as interfering with the liberty interest in education and the right of parents to direct the education of their children.)

3. Skinner v. Oklahoma 9316 U.S. 535 (1942); Court invalidated state law requiring sterilization of felons convicted of felonies involving “moral turptitude.”) Court said that marriage and procreation are fundamental interests.

ii. Contraception and Abortion
1. Griswold v. Connecticut (381 U.S. 479 (1965); using strict scrutiny, Court invalidated state law prohibiting distribution of contraceptives to married couples.) Court created the “penumbra” approach, i.e. that various guarantees within the BoR create zones of privacy. Relied on First Amendment right to speak and to hear, and Fourth Amendment right to be free from search and seizure, which court said implied a right to privacy.
2. Eisenstadt v. Baird 405 U.S. 438 (1972); Court overturned a conviction under a law banning distribution of contraceptives to unmarried people.) Court decided the case on equal protection grounds and invalidated with rational, rather than heightened, review.

3. Roe v. Wade (410 U.S. 113 (1973); Court invalidated state law criminalizing abortion.) Court recognized both individual right to privacy and state right in protecting health and life, so established the trimester system for abortion law: mother’s and doctor’s judgment rules the first trimester; state can regulate abortion occurring in the second trimester, and state can prohibit third-trimester abortions.
4. Planned Parenthood v. Danforth (428 U.S. 52 (1976); Court struck down spousal notification provision of state abortion regulations.)

5. Carey v. Population Services International (431 U.S. 678 (1977); Court struck down a state prohibition on distributing contraceptives to minors.) Court said access to contraceptives “is essential to exercise the constitutionally protected right of decision in matters of childbearing.” Court relied on Griswold and on Roe.
6. Bellotti v. Baird (443 U.S. 622 (1979); Court said parental notification was only permissible if the law provided for a judicial bypass mechanism as well.)

7. Akron v. Adkron Center for Reproductive Health (462 U.S. 416 (1983); Court invalidated a law requiring second-term abortions be performed in hospitals and not outpatient facilities as “a significant obstacle” to exercising the right to an abortion.)

8. Thornburgh v. American Coll. Of Obs. & Gyn. (476 U.S. 747 (1986); Court struck down reporting requirements that identified doctors and patients as chilling the exercise of the right.)

9. Maher v. Roe (432 U.S. 464 (1977); Court sustained a state law granting Medicaid benefits for childbirth but denying them for nontherapeutic, medically unnecessary abortions.)

10. Harris v. McRae (448 U.S. 297 (1980); Court upheld federal restrictions on abortion funding.)

11. Rust v. Sullivan (500 U.S. 173 (1991); Court upheld restriction on abortion counseling by any project receiving federal family planning funds.)

12. Planned Parenthood v. Casey (505 U.S. 833 (1992); Court reaffirmed central holding of Roe – right to abortion – but repudiated the trimester system and determined instead the line on when abortion can be regulated and when it can be prohibited is “at viability.”)  

iii. Family Relationships
1. Loving v. Virginia (388 U.S. 1 (1967); Court struck down state ban on interracial marriage.) Court relied on both equal protection and the recognition that marriage is one of our basic civil rights.

2. Moore v. East Cleveland (431 U.S. 494 (1977); Court invalidated a zoning ordinance on substantive due process grounds because the ordinance’s definition of “family” for single-family dwellings was too narrow, i.e. excluded a grandmother raising her grandkids.)

3. Turner v. Safley (482 U.S. 78 (1987); Court struck down prison regulation making inmates’ right to marry conditional on the superintendent’s approval.)

4. Troxel v. Granville 530 U.S. 57 (2000); Court overturned law allowing grandparents visitation rights to grandkids even when custodial parents objected; said law violated parent’s due process rights concerning the care and custody of one’s children.)

iv. Consensual Adult Sexuality

1. Bowers v. Hardwick (478 U.S. 186 (1986); Court upheld a state statute outlawing consensual homosexual sodomy.) Court argued from history, saying such prohibitions were traditional, and argued that there was no fundamental right to homosexual conduct, unlike rights to marriage, family, and procreation.

2. Lawrence v. Texas (539 U.S. 558 (2003); Court overruled Bowers and overturned a state statute outlawing homosexual sodomy.) Majority acknowledged what dissenters in Bowers had argued: the case is about more than the freedom to engage in a particular kind of conduct; it’s about the rights of privacy and intimate life.

a. O’Connor’s concurrence would have found the same result, but on equal protection grounds, as the statute at issue punished homosexual, but not heterosexual, sodomy.

v. Death

1. Cruzan v. Director (497 U.S. 261 (1990); Court affirmed decision of state court to require clear and convincing evidence of vegetative patient’s wishes before life support could be discontinued.) 

a. Court noted that a right of a competent individual to refuse treatment could be inferred from precedent.

2. Washington v. Glucksberg (521 U.S. 702 (1997); Court upheld state law prohibiting aiding suicide.) Court held there was no fundamental right to suicide found in the 14th Amendment.
XII. Equal Protection
a. Background

i. Equal protection vs. due process

1. An equal protection challenge to a law focuses on means; a due process challenge focuses on ends. 

2. Invalidation based on equal protection does not disable a governmental body from dealing with the subject at hand; it means that the prohibition or regulation must have a broader effect. Invalidation based on due process leaves ungoverned and ungovernable conduct which people may find objectionable.

ii. Strict versus deferential scrutiny on the Warren and Burger Courts

1. On the Warren Court, strict scrutiny was generally fatal in fact, and deferential scrutiny was minimal in theory and virtually no scrutiny in fact. 

a. Legislation qualifying for strict scrutiny required a far closer fit between classification and statutory purpose than “rough and ready flexibility” of deferential scrutiny. The means had to be “necessary” to the ends, not merely “reasonably related.”

b. The legislation qualifying for strict scrutiny dealt either with suspect classes or with fundamental rights and interests. 

2. On the Burger Court, the Court expressed some doubt about some forms of strict scrutiny, and put more bite into rational review, invalidating laws while supposedly applying deferential review. It also added heightened scrutiny for classes based on sex, alienage, and illegitimacy.

iii. Over- and under-inclusive legislation

1. A reasonable classification is one which includes all persons who are similarly situated with respect to the purpose of the law: All People Possessing Trait (T) are All People Tainted by Mischief (M) AND all Ms are Ts.

2. An unreasonable classification is one in which no member of the class is tainted with the mischief: No Ts are Ms.

3. An under-inclusive classification is one in which the class are tainted with the mischief, but there are also other tainted people who are not included: All Ts are Ms but some Ms are not Ts.

4. An over-inclusive classification is one in which the classification imposes a burden on a wider range of individuals than are included in the class of those tainted: All Ms are Ts but some Ts are not Ms. (An example of such a law would be quarantining an entire neighborhood because one household therein has a highly infectious disease.) 

5. A over- and under-inclusive classification is where some Ts are Ms, some Ts are not Ms, and some Ms are not Ts. (An example of this is the incarceration of all the west coast Japanese during WWII. Some Japanese could have been traitors, but some certainly weren’t, and some traitors weren’t Japanese, yet the law affected all west-coast Japanese and no one else.)
b. Rational Basis (Weak or Deferential Review) Test – for legislation to survive, the need must be a legitimate governmental purpose and the means must be rationally related to that end. Note that the courts do not require that the legislature itself articulate the rational basis for the law; so long as the court can find one, a law reviewed under this standard will likely survive.
i. Railway Express Agency v. New York (336 U.S. 106 (1949); Court upheld state law prohibiting all advertising on vehicles except ads for one’s own business on one’s own vehicle. Rationale was ads were distracting.  Court said classification has a relation to the purpose for which hit’s made and doesn’t contain the kind of discrimination against which equal protection affords protection.)
ii. Williamson v. Lee Optical Co. (348 U.S. 483 (1955); Court said there was a rational basis for the law differentiating what opticians and optometrists could do, and equal protection prohibitions were only for invidious discrimination, which wasn’t present in the classification.)
iii. McGowan v. Maryland (366 U.S. 420 (1961); Court said the exceptions to a state Sunday-closing law were rationally related to the state’s objective, and equal protection is only offended if the classification rests on grounds wholly irrelevant to the objective.)
iv. U.S. Dept. of Agriculture v. Moreno (413 U.S. 528 (1973); supposedly applying rationality review, Court struck down a provision of food stamp program, saying the classification that excluded households of unrelated persons was without rational basis.)
v. New Orleans v. Dukes (427 U.S. 297 (1976); returning to a more deferential stance, the Court sustained an exception in a law regulating pushcart vendors as rationally furthering the city’s purpose.)
vi. U.S. Railroad Retirement Bd. v. Fritz (449 U.S. 166 (1980); Court applied rational basis review to uphold a workers’ retirement law that disallowed certain benefits to certain classes of workers.)
vii. Schweiker v. Wilson (450 U.S. 221 (1981); Court upheld a denial of Medicaid benefits to certain classes of potential recipients.) Court said that as long as the classification scheme “rationally advances a reasonable and identifiable governmental objective,” the Court can’t strike it down just because it would prefer a different scheme.
viii. Allegheny Pittsburgh Coal v. Webster County (488 U.S. 336 (1989); using rational review, Court struck down aspects of a state’s tax system.) Court said the assessments violated equal protection even under rational basis because the scheme wasn’t rationally related to the state’s purpose.)
c. Strict Scrutiny Test – for legislation to survive, the ends must be compelling and the means must be necessary. 
i. Race as a Suspect Class 
1. The Slaughterhouse Cases and Strauder v. West Virginia, (100 U.S. 303 (1880); Court invalidated state law that only allowed whites on juries) were the first cases emphasizing the central anti-racial discrimination concern of the 14th Amendment.

2. Although the Court perceived extra bite in equal protection when it was used as a weapon against racial discrimination, explicit reference to race as a suspect class that triggers “rigid scrutiny” did not show up until Korematsu v. U.S. (323 U.S. 2114 (1944); in which the Court upheld a race-based classification.) 
3. The Court treats all disadvantaging classifications resting on race, ethnicity, national origin, and ancestry as suspect.

4. Court has used strict scrutiny to evaluate and strike down a number of laws, e.g.: 

a. Loving v. Virginia (388 U.S. 1 (1967); Court used strict scrutiny to invalidate state’s miscegenation laws.)

b. McGlaughlin v. Florida (379 U.S. 184 (1964); Court invalidated criminal fornication statute punishing adultery amongst unmarried interracial couples.)

c. Palmore v. Sidoti (466 U.S. 429 (1984); Court reversed state court ruling that awarded child’s custody to the father after mother’s interracial marriage, saying the child would suffer social stigma. Court said the Constitution cannot tolerate the law giving effect to private biases.)

5. Court has used strict scrutiny to invalidate laws facially neutral but discriminatory in effect. Court can infer purposeful, hostile discrimination from data regarding the facially neutral law’s administration:

a. Yick Wo v. Hopkins (118 U.S. 356 (1886); Court invalidated city ordinance dealing with operation of laundries because of the discrimination in administration of the law, which allowed city officials such wide discretion in granting permits that they could use race and ethnicity as factors in granting permits.) 

b. Gomillion v. Lightfoot (364 U.S. 339 (1960); Court found a state law redefining a city’s boundaries was actually a move to disenfranchise blacks.)

c. However, Court doesn’t always invalidate laws based on circumstantial data; Palmer v. Thompson (403 U.S. 217 (1971); Court refused to overturn city’s decision to close all its swimming pools rather than integrate them); Washington v. Davis (426 U.S. 229 (1976); Court refused to invalidate a qualifying test for police officers, saying that just because a law has a disparate impact does not automatically mean it’s unconstitutional.)

6. Racial Segregation 
a. One of the first major racial discrimination equal protection cases, Plessy v. Ferguson (163 U.S. 537 (1896); Court upheld “separate but equal” on the grounds that the Court could enforce political, but not social, equality.), established a separate and unequal system of treatment of African-Americans in the South that lasted through most of the 20th century. 

b. Plessy was overturned by Brown v. Board of Education (347 U.S. 483 (1954); Court overturned state laws establishing separate schools for African-Americans and required integration “with all deliberate speed.”). Brown was decided on equal protection grounds; Bolling v. Sharpe (347 U.S. 497 (1954); Court invalidated DC’s segregated school system.) decided the same issue on due process grounds. 

i. Four justifications for Brown: race is never a permissible basis on which to distribute public benefits or burdens; race is an impermissible basis for distributing public benefits and burdens when it has the social and psychological effect of stigmatizing or subordinating a racial group; segregation laws were the impermissibly tainted products of white supremacy; and integration is a desirable social police likely to increase social welfare. 

ii. In Brown II (349 U.S. 294 (1955)), the Court remanded cases to lower courts to issue such decrees and orders as necessary to begin the integration of public schools. 

c. In the 1970s and ‘80s, the Court was willing to pursue the consequences of past de jure discrimination quite far, in time and impact, emphasizing results in measuring the success of efforts to eliminate past discrimination. After that, the Court began drawing new limits and withdrawing the judiciary from the business of policing desegregation.
7. Affirmative Action 

a. Regents of Univ. of California v. Bakke (438 U.S. 265 (1978); Court invalidated UCDavis’ minority set-aside plan.) Case essentially holds that set-asides and quotas are impermissible, but “whole individual” plans that give points for diversity factors, which may include race, are OK.

b. Grutter v. Bollinger (539 U.S. 306 (2003); Court upheld UMichigan law school’s narrowly tailored use of race in admissions to serve the school’s purpose of increasing diversity of the student body, even though it wasn’t trying to remedy past discrimination.  

c. Gratz v. Bollinger (539 U.S. 244 (2003); Court invalidated UMich’s undergrad race-preference program as not being narrowly tailored.)

d. Wygant v. Jackson Board of Education (476 U.S. 267 (1986); Court held unconstitutional minority preference in teacher lay-offs.)

e. Fullilove v. Dlutznick (448 U.S. 448 (1980); Court rejected challenge to a law giving preferences to minority-owned businesses when the government hired contractors.)

f. Richmond v. J.A. Croson Co. (488 U.S. 469 (1989); Court invalidated city’s minority set-aside program in hiring contractors because the city didn’t demonstrate a compelling interest in apportioning public contracts on the basis of race.) Important note: in this case, the Court’s majority agreed that 14th Amendment requires strict scrutiny of all race-based action by state and local governments (there’d been disagreement as to if remedial affirmative action programs could be evaluated under a less-demanding test prior to this case).
g. Shaw v. Reno (509 U.S. 630 (1993); Court overturned a state’s reapportionment scheme, saying it could only be understood as an effort to separate voters by race.)

h. Miller v. Johnson (515 U.S. 900 (1995); Court said the existence of a bizarrely shaped voting district was not a necessary prerequisite for a finding of unconstitutionality.)

i. Bush v. Vera (517 U.S. 952 (1996); Court said strict scrutiny in reapportionment cases applies when race was the predominant factor motivating the legislature’s redistricting decision.)

d. Heightened (Intermediate) Scrutiny Test – for legislation to survive, the ends must be an important governmental purpose and the means be substantially related. 
i. Gender 
1. Early cases denied women 14th Amendment protection: Bradwell v. State (83 U.S. 130 (1873); Court denied federal privileges and immunities gave women the right to practice law.); Minor v. Happersett (88 U.S. 162 (1874); Court denied P&I gave women the right to vote in state elections). 
2. The 19th Amendment, granting women the right to vote, is the only amendment expressly addressing any aspect of women’s equality. The Amendment was construed narrowly, and cases into the 20th century still denied women equal protection: Goeseart v. Cleary (335 U.S. 464 (1948); Court upheld state law denying women bartender’s licenses unless they were the wife or daughter of a male bar owner.).

3. The first gender case to use heightened scrutiny was Reed v. Reed (404 U.S. 71 (1971); although Court declined to find sex a suspect class, the Court invalidated a law that gave mandatory preference to men over women as estate administrators.) Although the Court was purportedly applying rational review, it said that a mandatory preference to one sex over another was “the very kind of arbitrary legislative choice forbidden by [equal protection].”

4. Plurality in Frontiero v. Richardson (411 U.S. 677 (1973); Court invalidated a law giving military men automatic allowance for wives but not doing the same thing for military women and their husbands.) argued for treating sex as a suspect class.

5. Court finally adopted the heightened scrutiny analysis in Craig v. Boren (429 U.S> 190 (1976); Court invalidated a law that gave women preferential treatment in what age they could buy low-alcohol beer.)

6. Mississippi University for Women v. Hogan (458 U.S. 718 (1982); Court disallowed the single-sex education at MUW because it was discriminatory and not remedial.)

7. U.S. v. Virginia (518 U.S. 515 (1996); Court disallowed the single-sex education at VMI, saying that the state’s purposes didn’t satisfy the intermediate scrutiny challenge and the parallel school for women Virginia had established didn’t provide the same kind of education or opportunities as VMI.)

8. Traditional equal protection principles require that only those who are similarly situated be treated alike. Differences in treatment can be justified when they correspond to relevant differences. The Court has apparently relied on this theory when deciding some sex-specific cases:

a. Geduldig v. Aiello (417 U.S. 484 (1974); Court upheld exclusion of pregnancy from state’s disability insurance program, saying it didn’t exclude anyone on the basis of sex, only condition, and it didn’t follow that every classification involving pregnancy was a sex-based classification.)

b. Michael v. Superior Court (450 U.S. 464 (1981); Court upheld state’s statutory rape law, which punished the over-18 men but not the under-18 women, saying the legislature may provide for the special problems of women, like pregnancy resulting from statutory rape.)

c. Rotsker v. Goldberg (453 U.S. 57 (1981); Court ruled the Military Selective Service Act was constitutional, even though it authorized the President to draft men but not women.)
d. Personnel Administrator of Mass. V. Feeney (442 U.S. 256 (1979); Court upheld a lifetime hiring preference to veterans law although there was a disparate impact on women, i.e. the vast majority of vets are men, so men were getting hiring preferences.)

e. New Suspect Classifications: what standard of review?
i. Alienage

1. In the early 1970s, the Court elevated alienage classifications to a suspect class warranting strict scrutiny, but by the end of the decade the Court had retreated, allowing some such restrictions relating to governmental functions to be reviewed with deferential scrutiny.
2. Court applied deferential review to allow exclusions of aliens from some kinds of public employment in Foley v. Connelie (435 U.S. 291 (1978) and Ambach v. Norwick (441 U.S. 68 (1979). 
3. Court has stated that exceptions to alienage strict scrutiny must be narrowly tailored, and overturned exclusion of aliens from being notaries public in Bernal v. Fainter (467 U.S. 216 (1984)) and from federal competitive civil service in Hampton v. Mow Sun Wong (426 U.S. 88 (1976).
ii. Illegitimacy, Disability, Age, Poverty, and Sexual Orientation
1. Court’s actions in cases involving illegitimacy classifications can be unpredictable. The Court has never labeled illegitimacy a suspect classification, but in most such cases it applies a heightened scrutiny.

2. Court ruled mental retardation not a suspect class warranting heightened scrutiny in Cleburne v. Cleburne Living Center, Inc. (473 U.S. 432 (1985))

3. Court refused to use heightened scrutiny in classifications based on age in Massachuseets Bd. of Retirement v. Murgia (427 U.S. 307 (1976))

4. Court said wealth classifications alone would not trigger strict scrutiny in James v. Valtierra (402 U.S. 137 (1971))

5. Court used rational basis review to strike down Colorado’s Amendment 2 (“no special rights for gays” amendment), saying it was both under- and over-inclusive. Romer v. Evans (517 U.S. 620 (1996))

XIII. State Action and the Enforcement of Civil Rights 
a. Three types of civil rights: 
i. Due process and equal protection rights under the 14th and 15th Amendments are rights by there terms applicable only to state interferences.
ii. The 13th Amendment is not limited to state action; it applies to private interferences generally.
iii. The Court has recognized a number of constitutional rights based on other sources than the Reconstruction Amendments that are not subject to the state action limitation. These rights provide additional sources of Congressional power to reach private conduct. 

b. Congress’ role in enforcing and elaborating the provisions of the Reconstruction Amendments
i. Civil rights statutes

1. Civil Rights Act of 1866: sought to end “black codes” enacted in the South after the 13th Amendment was ratified by listing certain rights of all people who were born in the US and thus US citizens, regardless of race, color, or previous condition of slavery. Modern counterparts are 42 USC §§1981-82 and criminal enforcement provision in 18 USC § 242.

2. Civil Rights Act of 1870: dealt primarily with state denials of voting rights following ratification of the 15th Amendment. Modern counterpart for conspiracy to violate federal rights is 18 USC 241.
3. Acts of 1871 and 1875: established civil and criminal liabilities for violations of civil rights and conspiracies to violate civil rights. Modern Counterparts are 42 USC § § 1983, 1985.

4. Civil Rights Act of 1957 and 1960: primarily designed to expand remedies against racial discrimination in voting.

5. Civil Rights Act of 1964: first comprehensive modern civil rights law; involves voting rights provisions, desegregation of schools, desegregation of public facilities. 

6. 1965 Voting Rights Act

7. 1968 Act: enacted after King’s assassination, provides criminal sanctions for civil rights violence. 18 USC § 245.

c. Court’s role in enforcing Congressional civil rights legislation
i. Finding state action

1. Civil Rights Cases (109 U.S. 3 (1883); Court held civil rights can only be impaired by state, not individual action, and therefore there was no federal civil rights remedy for private acts.)
2. The modern Court looks to indica of state action:
a. Public function – focuses on the nature of the activity in which the private discriminator engages. Treats private enterprises whose operation is essentially a public function as sufficiently state-like to be treated as the state for constitutional purposes. Cases using this theory:
i. Marsh v. Alabama (326 U.S. 501 (1946); Court held a company-owned town couldn’t prohibit free speech in its public spaces.) 
ii. Court refused to extend Marsh to shopping centers, holding in a series of cases that there’s no right to free speech on shopping center property as there was in Marsh. Marsh’s holding read narrowly in Jackson v. Metropolitan Edison Co. (419 U.S. 345 (1974); Court held a private utility not a public function) and in Flagg Bros., Inc. v. Brooks  (436 U.S. 149 (1978); Court held a private sale to satisfy a lien under the UCC was not a public function.).
iii. Evans v. Newton (382 U.S. 296 (1966); Court held a privately owned park that was open to the public could not be operated on a racially restrictive basis.)
iv. In the “white primary cases,” the Court held that exclusion of African-Americans in party primaries not run by the state were unconstitutional.

b. Nexus – looks for sufficient points of contact between the private actor and the state to justify imposing constitutional restrains on the private actor or commanding state disentanglement. Cases using this theory:
i. Shelley v. Kraemer (334 U.S. 1 (1948); Court found significant state involvement in the judicial enforcement of private racially restrictive property covenants, and thus found the covenants unconstitutional.)
ii. Bell v. Maryland (378 U.S. 226 (1964); Court reversed trespass convictions of sit-in demonstrators, finding the state court action in enforcing the racially discriminatory policy of a restaurant was significant state involvement.)

ii. Reaching private action

1. Screws v. U.S. (325 U.S. 91 (1945); to avoid vagueness issue, Court read the “willful” requirement of 18 USC § 242 narrowly, to mean that it connotes a purpose to deprive a person of a specific constitutional right.

2. U.S. v. Guest (383 U.S. 745 (1966); Court reversed the dismissal of an indictment against men charged with conspiring to deprive certain African-Americans of their civil rights.) Court held that there is a constitutional right to travel, the individuals conspired to inhibit that right, and thus the conspiracy became a proper object of the federal law 18 USC § 241.

3. U.S. v. Price (383 U.S. 787 (1966); Court reversed dismissal of charges against men charged with conspiring to kill civil rights workers.) Acknowledging that 18 USC § 242 requires acting “under color of law,” the Court noted that when private persons act with state officials in the private action, the private persons are acting with color of law and thus fall under the reach of the statute.

4. Griffen v. Breckenridge (403 U.S. 88 (1971); Court held 42 USC § 1985 to apply to certain private conspiracies.)
5. United Brotherhood of Carpenters v. Scott (463 U.S. 825 (1983); Court read “invidiously discriminatory intent other than racial bias” language of 42 USC § 1985(3) to mean that in the instant case, First Amendment violations didn’t rise to § 1985 violations unless it’s proved the state is involved in the conspiracy, or an am of the conspiracy is to influence the action of the state.)

6. Bray v. Alexandria Women’s Health Clinic (506 U.S. 263 (1993); Court held animus against abortion not a § 1985(3) violation.) 

7. Jones v. Alfred Mayer Co. (392 U.S. 409 (1968); Court held the 13th Amendment allowed Congress to legislate to eliminate racial barriers to the acquisition and ownership of real property, so that though § 1982 addresses unofficial acts of private persons, the act is still constitutional.)

d. Freedom of Association
i. Roberts v. United States Jaycees (468 U.S. 609 (1984); Court upheld state anti-discrimination law against all-male org’s claim that requiring it to admit women violated its freedom of association.) 

ii. Board of Directors v. Rotary Club (481 U.S. 537 (1987); Court upheld state anti-discrimination law against all-male org’s suit.) Court said application of the law didn’t deny Rotary freedom of intimate, private association or freedom of expressive association.

iii. New York State Club Ass’n v. New York (487 U.S. 1 (1988); Court upheld state law that prohibited discrimination in clubs with more than 400 members.)

iv. Boy Scouts of America v. Dale (530 U.S. 640 (2000); Court ruled that Boy Scouts, based on freedom of association, could exclude homosexual members and Scout leaders.

e. Congressional Power to Enforce Civil Rights Under § 5 of the 14th Amendment (946-983)
i. Prior to the Voting Rights Act of 1965, legislation addressing racial discrimination in voting was remedial; provided enforcement mechanisms and the rights legislation guaranteed were stated in the Constitution’s general terms. Voting Rights Act was intended to rid the country of racial discrimination in voting through a complex scheme of remedies; one controversial provision was its outlawing of literacy tests in the South. The 1970 Act extended the 1965 Act for five more years and suspended use of literacy tests on a nationwide basis.
ii. South Carolina v. Katzenbach (383 U.S. 301 (1966); Court sustained several provisions of the 1965 Voting Rights Act as valid Congressional acts under § 2 of the 15th Amendment.)

iii. Katzenbach v. Morgan (384 U.S. 641 (1966); Court sustained the 1970 Act against a NY law requiring voters read English.
iv. Oregon v. Mitchell (400 U.S. 112 (1970); Court upheld voting 1970 Act’s 18-year-old vote for federal elections, but overturned it for state elections.)

v. City of Boerne v. Flores (521 U.S. 507 (1997); Court concluded the Religious Freedom Restoration Act of 1993 exceeded Congress’ power.) Congress had relied on 14th Amendment enforcement power to pass the Act; Court held that, while legislation which deters or remedies Constitutional violations can fall within Congress’ enforcement power, that power was not unlimited, and Congress has no substantive non-remedial power. RFRA was not remedial legislation, so it couldn’t be understood as responsive to unconstitutional behavior. 

1. In a series of cases since Boerne, the Court has held states immune from suits directed against them under various federal statutes on the ground that Congress lacked power to abrogate state sovereign immunity under its commerce power or other Article I authority, and lacked power to impose such liability under its 14th Amendment § 5 authority unless it could be demonstrated that it was remedying state constitutional violations under the standards set forth in Boerne. 

vi. United States v. Morrison (529 U.S. 598 (2000); Court invalidated 42 USC § 13981, part of the Violence Against Women Act of 1994, because it exceeded Congress’ power under § 5 of the 14th Amendment.)

vii. Kimel v. Florida Board of Regents (528 U.S. 62 (2000); Court ruled Congress had exceed its 14th Amendment authority in allowing state employees to sue the states for damages for violations of the Age Discrimination in Employment Act.)
viii. Board of Trustees of University of Alabama v. Garrett (531 U.S. 356 (2001);  Court held invalid Congress’ attempt to abrogate sovereign immunity for state employer violations of Title I of the Americans with Disabilities Act as exceeding its power under § 5 of the 14th Amendment.)
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