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Criminal Law Outline
1) INTRODUCTION

a. Theories of Criminal Punishment

i. Utilitarianism

1. Deterrence: The utilitarian theory is essentially one of deterrence – punishment is justifiable if, but only if, it is expected to result in a reduction of crime. Punishment must be proportional to the crime, i.e. punishment must only be inflicted in the amount required to satisfy utilitarian crime prevention goals. 

a. General Deterrence: punishment is imposed in order to dissuade the community at large to forego criminal conduct in the future.  

b. Individual Deterrence: punishment is meant to deter future misconduct by an individual defendant by both preventing him from committing crimes against society during the period of is incarceration (incapacitation), and reinforcing to him the consequences of future crimes (intimidation).

c. Weaknesses: There are examples in which society might incarcerate individuals who are known to be dangerous, but who have not committed a criminal offense, because the incarceration can produce a net social gain. Second, utilitarianism permits a person who committed a grave criminal offense to escape any punishment when there exists sufficient evidence to prove that the person will not commit any future criminal offense.  

2. Rehabilitation: The criminal mind can be changed in such a way that recidivism will be curtailed.  The goal of reform is to strengthen the criminal offender’s disposition and capacity to conform his conduct to the law.  Reform methods include psychiatric care, therapy for drug addition, and academic/vocational training.  

ii. Retributivism: A convicted defendant is punished simply because he deserves it.  There is no exterior motive such as deterring others from crime or protecting society. Here the goal is to make the defendant suffer in order to pay for his crime.  Retributive theory assigns punishment on a proportional basis so that crimes that cause greater harm or are committed with a higher degree of culpability receive more severe punishment than lesser criminal activity.

iii. Denunciation: Punishment is justified as a means of expressing society’s condemnation of a crime (both retributivist and utilitarian components.)  Denunciation is desirable because it educates individuals that the community considers specific conduct improper, channels community anger away from personal vengeance, and serves to maintain social cohesion.  Under a retributive theory, denunciation serves to punish the defendant by stigmatizing him. 

2) SOURCES OF CRIMINAL LAW

a. Common law: Judge-made law. Even when superceded by statutory law, common law may serve to interpret ambiguous statutory terms.  

b. Criminal statutes: Prevailing source of criminal law.  Generally speaking, statutory law classifies crime as a felony or a misdemeanor, both of which may be subdivided into degrees. A felony is punishable by death or imprisonment in a state or federal prison.  The maximum punishment for a misdemeanor is a monetary fine, incarceration in a local jail, or both.  Some jurisdictions also have an additional classification of “violation” or “infraction” for which only a monetary fine is authorized. 

c. Model Penal Code: Although the Code – published by the American Law Institute – is not the law in any jurisdiction, it stimulated adoption of revised penal codes in at least 37 states.  Although some state legislatures have adopted only small portions of the MPC as their own, other jurisdictions (N.J., N.Y., Pennsylvania, Oregon) have enacted many of its provisions. Courts, on their own, sometimes turn to the Model Code and its supporting commentaries for guidance in interpreting non-Code criminal statutes.

i. The prosecution must prove every “element” of an offense beyond a reasonable doubt (MPC 1.12(1)), and disprove defenses (MPC 1.13(9)(c)).

3) ACTUS REUS
a. Positive acts

i. Common law

1. A defendant must perform the physical act for each element of a crime requiring an actus reus component.

a. Martin V. State, Alabama Court of Appeals, 1944. FACTS:  Police officers arrested an intoxicated man at his home, took him onto a highway, and ten arrested him for public drunkenness. Held that being involuntarily and forcibly brought into a public place when drunk by an arresting officer is not a voluntary breach of the law and is not punishable.  For conduct to be wrongful (actus reus), it must be either a voluntary act or omission to act.  This in itself is not sufficient to establish liability, but is an essential element for liability to arise.  The law rests on the supposition that only voluntary acts or omissions are punishable, and while involuntary acts may be threatening, they are not of such nature so as to require correction by the penal system. RULE: Criminal liability must be based on conduct which includes a voluntary act or omission from committing an act.

2. When an element of a crime is a voluntary act, a lack of consciousness while committing the act is a complete defense.

a. People v. Newton, 1970.  FACTS: Newton was accused of committing manslaughter after allegedly shooting and killing a police officer during a struggle with the police.  

ii. MPC

1. 2.01: A person is not guilty of a crime unless their behavior includes a voluntary act.

2. MPC does not define the term “voluntary” but Comments list bodily movements that are involuntary: reflexes, convulsions, conduct during unconsciousness, sleep, or due to hypnosis, as well as conduct that is not the “product of the effort or determination of the defendant, either conscious or habitual.”  

3. Excluded from requirement that act be voluntary are offenses that constitute a “violation” (2.05), defined as an offense for which the maximum penalty is a fine or civil penalty. 

4. Possession crimes require knowledge of possession.

b. Omissions

i. Common law

1. No Duty to Act Rule: People have no legal duty to act in order to prevent harm to another if they are not responsible for the situation. Distinction between an act that affirmatively causes harm and failure of a bystander to prevent harm.

a. Pope v. State, Maryland Court of Appeals, 1979. FACTS:  Pope was charged with a crime after having failed to summon the police or stop a mother from committing child abuse that resulted in the death of the cild, after Pope had provided the mother and child with lodging in her home. HOLDING: No one is criminally liable for failing to intervene when a person staying in one’s dwelling abuses her child.  It is a felony for one who is the parent of or is otherwise responsible for a minor to cause or allow injury or inhumane treatment to occur to the minor

2. EXCEPTIONS to No duty to act Rule: An omission crime requires jury to find a legal duty of care owed to the victim by the defendant.

a. Status Relationship: One may have a common law duty to act to prevent harm to another if e stands in a special status relationship to the person in peril.  Usually founded on the dependence of one party to the other (parent-child) or interdependence (spouses).

i. People v. Breardsley (1907). Found Beardsly not guilty for failing to get medical help for his mistress when she took a fatal dose of morphine at his house. Court said he had no duty to her since she was not his wife.  Since then cases have expanded the notion of who qualifies as a spouse or parent.

ii. People v. Carroll (1999). Court found stepmother has duty to care for her husband’s kids.

iii. State v. Miranda (2005). Live in bf not responsible for protecting baby from a beating by the child’s mom (his girlfriend). Court said liability could not be extended on a case by case basis  beyond clearly established legal categories.
b. Contractual Obligation: A duty to act may be created by implied or express contract.  A person who undertakes the care of a  mentally or physically disabled person and fails to do so may be found criminally liable based on omission for his ward’s injury or death.

c. Creation of a risk: A person who harms another or places a person in jeopardy of harm, or who damages property, even if unintentionally, has a common law duty to render assistance.  E.g. someone who accidentally starts a house fire may be convicted of arson if he fails to extinguish the fire or take other steps to prevent or mitigate the damage.  

d. Voluntary assistance: One who voluntarily renders assistance to another already in danger has a duty to continue to provide aid, at least if the subsequent omission would put the victim in a worse position than if the defendant had not commenced the assistance at all.

i. Jones v. United States, United States Court of Appeals, District of Columbia Circuit, 1962. FACTS: Jones was found guilty of the involuntary manslaughter of Green, a 10-month old baby belonging to Shirley Green, who placed her baby in Jones’ care. RULE: Under some circumstances, the omission of a legal duty owed by one individual to another, where such omission results in the death of the one to whom the duty is owing, will make the other chargeable with manslaughter. Breach of legal duty can arise in 4 situations: 1) where a statute imposes the duty; 2) where one is in a certain status relationship to another; 3) where one has assumed a contractual duty to care for another; and 4) where one has voluntarily assumed the care of another.  

3. Euthaniasia

a. Removal of life support from a patient who is unlikely to recover, as opposed to active euthanasia, is an act of omission that, if in accord with the patient’s or surrogate’s wishes, does not create criminal liability.  

i. Barber v. Superior Court, California District Court of Appeal, 1983. FACTS: Barber, a physician, removed Herbert from life support at his family’s request (Herbert was a comatose patient unlikely to recover). RULE: Removal of life support equipment from a comatose patient who is unlikely to recover is not an affirmative act, but an act of omission, that, if in accord with patient’s or surrogate’s wishes, does not give rise to criminal liability.

b. Vacco v. Quill. Endorsed active/passive distinction.  The Supreme Court held that it did not violate the Equal Protection Clause of the 14th amendment for NY to allow  withdrawing life-sustaining treatment while criminalizing assisted suicide

c. Some countries permit the withdrawal of feeding and drugs from a patient with no hope of recovery, and who will die shortly.  This is distinguished from administering a lethal drug, in order to end the patient’s life.  

i. Airdale NHS Trust v. Bland, 1993. The House of the Lords faced the question whether the artificial feeding and antibiotic drugs may be lawfully withheld from an insensate patient with no hope of recovery, when it is known that without the treatment the patient will shortly die.  The House of Lords answered YES.  

4. Most cases where liability for homicide is imposed for failure to act are like Jones, but result in involuntary manslaughter convictions.  Still, the defendant must have refused aid with the intention of causing death or with full knowledge of a great risk that the decedent would die.

ii. MPC

1. 2.01(3)(b): Liability based on an omission may be found in two circumstances:

a. If the law defining the offense provides for it;

b. If the duty to act is “otherwise imposed by law.” 

2. Consistent with common law regarding omissions. 

4) MENS REA
The requirement of mens rea reflects the common sense view of justice that blame and punishment are inappropriate and unfair in the absence of choice. Specifically, mens rea refers to the kind of awareness or intention that must accompany the prohibited act. Mens rea defenses aim to establish the absence of moral blameworthiness. 

a. Common law

i. In the early development of the doctrine, mens rea was defined broadly in terms of moral blameworthiness or culpability.  Thus, at common law and in jurisdictions that still define the doctrine broadly, it was and is sufficient to prove that the defendant acted with a general culpable state of mind, without the need to demonstrate a specific state of mind such as “intentionally”, “knowingly”, or “recklessly”.  

ii. “Malice”: A person acts with malice if he intentionally or recklessly causes the social harm prohibited by the offense. A mens rea requirement of malice can usually be met by showing the act was done with either intent to cause harm or reckless disregards as to whether harm would result; a showing of mere wickedness will not suffice.

1. Regina v. Cunningham, Court of Criminal Appeal, 1957.  FACTS: A thief stole a gas meter from the basement of a house, which caused the gas to leak into an adjoining house and partially asphyxiate an elderly woman who lived there. 

iii. General/Specific intent: Common law distinguished between general and specific intent crimes.  Today, most criminal law statutes expressly include a mens rea term, or a particular state of mind is judicially implied.  

1. Specific intent: A specific intent offense includes an intent or purpose to do some future act, or to achieve some further consequence, beyond the conduct or result that constitutes the actus reus of the offense, e.g. “breaking and entering of the dwelling of another in the night with the intent to commit a felony.  Offense must ALSO provide that the defendant be aware of a statutory attendant circumstance, e.g. “receiving stolen property with knowledge that it is stolen.”

2. General intent: Intentional application of unlawful force upon another; does not contain one of the above feature.  Defendant does not have any specific intent beyond that which relates to the actus reus itself.
iv. Transferred intent: Doctrine of transferred intent provides that if one intends to harm another and for some reason harms someone else, the intent to harm the indeed victim is transferred to the unintended victim. For example, where A fires a gun intending to kill B, but hits C due to poor aim, A’s intent to kill B will be transferred to the killing of C. 
v. One who is engaged in the commission of a felony is not criminally responsible for every result occasioned thereby, unless it is a probable consequence of his act or such that he could have reasonably foreseen or intended it.
1. Regina v. Faulkner, 1877. FACTS: Faulkner was convicted of arson in burning a ship, even though he only intended to steal rum.  RULE: One who is engaged in the commission of a felony is not criminally responsible for every result occasioned thereby, unless it is a probable consequence of his act or such that the could have reasonably foreseen or intended it.   
b. MPC

i. 2.02: Except in offenses characterized as “violations”, a person may not be convicted of  an offense unless he acted “purposely, knowingly, recklessly or negligently, as the law may require, with respect to EACH material element of the offense.”  

1. Purpose: committing an act with the conscious object of performing a proscribed action or to cause the proscribed result. 

2. Knowingly: a state of being aware that the actor’s conduct is of the required nature or that the proscribed result is practically certain given the conduct.

3. Recklessness: a state of being aware of a substantial and unjustifiable risk that the proscribed result will occur.

4. Negligence: a state of creating a substantial and unjustifiable risk, of which the reasonable actor ought to be aware, that the proscribed result will occur. 

a. Recklessness v. Negligence: Negligence refers to inadvertent conduct.  The person was not aware of the danger, but should have been. Recklessness exists where the person was aware of the danger, but acted anyway. 

ii. “Knowledge” element of a crime does not require actual positive knowledge, but only requires the defendant to have had an awareness of a high probability of the existence of the fact of which “knowledge” is required.   POSITIVE KNOWLEDGE AND WILLFUL IGNORANCE ARE EQUALLY CULPABLE.  (See U.S. v. Jewell under mistake of fact)
iii. Statutory interpretation – mens rea
1. Default rule 1: No indication of level of awareness/culpability, assume recklessness.  

a. Recklessness as a baseline principle comes from common law tradition; the minimum for blameworthiness is a state of subjective awareness. 
2. Default rule 2: Indication of culpability standard only for one element of the offense  - apply it to all elements o crime. “When the law defining an offense prescribes the kind of culpability that is sufficient for the commission of an offense without distinguishing among the material elements thereof, such provision shall apply to all the material elements of the offense, unless a contrary purpose plainly appears.”
c. Strict Liability
i. Common law

1. Strict liability offenses are those that lack a mens rea requirement regarding one or more elements of the actus reus.  For such statutorily enumerated offenses, the mere proof of the actus reus is sufficient for a conviction, regardless of the defendant’s state of mind at the time of commission.  Strict liability statutes often address so-called “public welfare” offenses.  Such statutes are aimed at conduct that, although not morally wrongful, could gravely affect the health, safety or welfare of a significant portion of the public – sale of impure food to the public, anti-pollution environmental laws, traffic regulations, etc. Strict liability statutes also regulate other types of conduct against individuals, such as the offense of statutory rape, which is aimed at protecting underage females who may be to immature to make knowing decisions about sexual activity. 

2. Some criminal statutes concerning the sale of narcotics do not require proof of scienter; thus the legislative intent establishes that good faith or ignorance will not constitute a defense.  
a. United States v. Balint, 1922. Defendants were indicted for violating the Narcotic Act of 1914 by selling derivatives of opium and coca leaves without the order form required by the act.  The defendants demurred on the ground that the indictment failed to charge that they knew they were selling prohibited drugs.  The Supreme Court held that proof of such knowledge was not required by the statute.  In general, scienter is a necessary element in the indictment and proof of every crime.  However, the Act’s purpose is to require every person dealing in drugs to make sure at his own peril whether that which he sells is not illegal, and if they do sell illegal drugs in ignorance of their character, to punish them. 

b. US v. Dotterweich- Strict Liability in consumer products. The corp. and its president Dortterweich were prosecuted for shipping misbranded products in violation with the Federal Food Act of 1960.  The Supreme Court affirmed Dotterweich’s conviction, holding that the statute required no mens rea at all with respect to whether those charged knew or should have known the shipment was mislabeled. In balancing the hardships b/w putting the burden upon a person, otherwise innocent but standing in responsible relation to a public danger, and the innocent public who are wholly helpless, Congress has prefers to place the burden upon those who at least have an opportunity of informing themselves of the hazards

3. Presumption against strict liability

a. While strict liability statutes are not per se unconstitutional, at least due process grounds (U.S. v. Balint), the Supreme Court has indicated that there is a presumption against strict liability absent a contrary legislative purpose.  

b. A criminal statute written without a mens rea requirement will be construed in light of the background common law for such crimes to include a mens rea requirement unless there is an explicit indication that the legislature intended there to be no such requirement.

i. Morissette v. United States, Supreme Court of the United States, 1952. FACTS: Morissette ventured onto an Air Force bombing range and retrieved some very old and rusting bomb casings which he then sold as scrap.  Holding:  Mens rea, or criminal intent, is not a necessary element for public welfare offenses, i.e. offenses in the nature of neglect where the law requires care or inaction where it imposes a duty.   However, it would be altogether radical and unjust to eliminate the mens rea requirement for common-law crimes.  The consequence of doing away with the requirement of guilty intent would be to ease the prosecution’s path to conviction and strip the defendant of such benefit as he derived at common law from innocence of evil purpose.  

ii. Staples v. United States, Supreme Court of the United States, 1994.  FACTS:  Staples was convicted of violating the National Firearms Act, a felony, for possessing a machine gun, even though he did not know the gun was capable of firing more than one shot with each activation of the trigger.  RULE:  Absent clear statement from Congress that mens rea is not required, we should not apply the public welfare offense rationale to interpret any statute defining a felony offense as dispensing with mens rea.
c. Regina v. City of Sault Ste. Marie, Supreme Court of Canada, 1978.
ii. MPC

1. MPC 2.05 DOES NOT RECOGNIZE STRICT LIABILITY, except with respect to offenses graded as “violations.”  For all other offenses, section 2.02 requires the prosecution to prove some form of culpability regarding each material element. Any time you want to impose punishment higher than fine, must prove mens rea as described in 2.05.

d. Mistake of fact
i. Common law
1. Many states follow the MPC in requiring proof of mens rea for every element of the offense. Nevertheless, the common law’s two approaches to mistakes – depending on whether the offense charged is characterized as general or specific intent – has endured.  
a. If the crime is one of strict liability, a mistake of fact is irrelevant.  Otherwise, the first step in analyzing a mistake-of-fact claim in a jurisdiction that follows common law doctrine is to determine whether the nature of the crime of which the defendant has been charged is specific or general intent.  
i. Specific intent offenses: A defendant is not guilty of an offense if his mistake of fact negates the specific-intent portion of the crime, i.e. if he lacks the intent designated in the definition of the offense.
ii. General intent offenses: The ordinary rule is that a person is not guilty of a general-intent crime if his mistake of fact was reasonable, but he is guilty if his mistake was unreasonable. 
2. Criminal statutes that do not require the proscribed conduct to be done “knowingly” cannot be defended against by a mistake of fact; they are strict liability. 
a. Regina v. Prince, Court of Crown Cases Reserved, 1875. FACTS: Prince, under a reasonable, but false pretense that she was 18 years old, took a 14 year-old girl without the permission of her parents and was convicted of a misdemeanor. [Prince overruled in Britain, right? Honest vs. reasonable belief?]
3. The defense of mistake of fact only benefits the defendant if the mistake was made on reasonable grounds or it was an honest belief.

a. B (A minor) v. Director of Public Prosecutions, House of Lords, 2000

4. A reasonable mistake of fact, that if true would still not make the actor’s conduct legal, is not a valid affirmative defense against the crime actually committed.  In other words, the defense of mistake-of-fact is not available if the defendant would be guilty of another offense, had the circumstances been as he supposed.   
a. People v. Olsen, Supreme Court of California, 1984. FACTS: Olsen was convicted of the statutory rape of a girl under 14 years old, even though he reasonably thought she was 17.  He appealed on the basis that he lacked the required knowledge to make his actions culpable.
5. Most federal courts now hold that “willful blindness” equals “knowingly” mens rea when: 1) The defendant is aware of a high probability and 2) Takes steps to avoid conscious knowledge.

a. United States v. Jewell, United States Court of Appeals, 9th Circuit, 1976. FACTS: Jewell entered the US driving a car with marijuana hidden in a secret compartment between the trunk and rear seat.  He claimed that he did not have positive knowledge that the marijuana; although he knew of the presence of the secret compartment and certain facts indicating that it contained marijuana, he deliberately avoided positive knowledge.  RULE: Where a defendant is aware of facts indicating a high probability of illegality but purposely failed to investigate because he desires to stay ignorant, he has knowledge of the illegality, and positive knowledge is not required.  
6. Statutory rape laws are justified by “lessor legal wrong” theory or the “moral wrong” theory, whereby the defendant acting without the requisite mens rea nonetheless deserves punishment for having committed a lesser crime, fornication, or for having violated the moral teachings that prohibit sex outside of marriage. 

ii. MPC 
1. 2.04(1): A mistake of fact is a defense if:
a. it negates the purpose, belief, recklessness or negligence required to establish a material element of the offense.  
b. the law provides that the state of mind established by such ignorance or mistake constitutes a defense.

2. 2.04(2): Although ignorance or mistake would otherwise afford a defense to the offense charged, the defense is not available if the defendant would be guilty of another offense had the situation been as he supposed. In such cases, however, the ignorance or mistake of the defendant shall reduce the grade and degree of the offense of which he may be convicted to those of the offense of which he would be guilty had the situation been as he supposed

SUMMARY MISTAKE OF FACT

· For purpose, knowingly and recklessly a mistaken belief is a defense that the jury can consider!

· For negligence, there is a reasonableness test so it has to be a mistake that a reasonable person would have.

· In strict liability, mistake of law is not a defense.  Look at the statute, if it is silent on mens rea that does not mean that is strict liability.  Must look for some legislative intent to make it strict liability - public welfare. 

e. Mistake of Law

Under both the MPS and common law, ignorance of the law excuses no one.  Everyone is presumed to know the law.  People are not excused for committing a crime if they relied on their own wrong reading of the law, even if a reasonable person would have similarly misunderstood the law.  

i. Reasonable reliance doctrine: Under both the common law and MPC, people are excused for committing a criminal offense if they reasonably relied on an official statement of the law, later determined to be erroneous, obtained from a person or public body with responsibility for the interpretation, administration or enforcement of the law defining the offense. 

1. U.S. v. Albertini.
ii. Fair notice exception: Under very limited circumstances, a person who is unaware of a duty enacted and published criminal statute may successfully assert a constitutional defense in a prosecution of that offense.  

1. Common law: A conviction for violation of a law requiring certain classes of persons to register with authorities requires that such person either have knowledge of the registration requirement or have probable reason to know of the requirement.

a. Lambert v. California, Supreme Court of the United States, 1957. FACTS: Lambert was prosecuted fr failing to comply with an LA municipal ordinance requiring all convicted felons to register if staying for more than 5 days.  RULE: Due process requires notice of a possible offense, particularly in a situation where the mere failure to act will result in a penalty. Here, Lambert’s failure to act was totally innocent.  When she was informed of the existence of the statute, she was given no chance to comply with the requirement and avoid punishment.   To comply with due process, it must be shown that the defendant had actual knowledge of the duty to register, or that there was probability of such knowledge.  Otherwise, Lambert cannot be punished for conduct which would have been innocent if done by other members of the community.

2. MPC: 2.04(3)(a) MPC fair notice exception applies where:

a. A defendant does not believe that his conduct is illegal; and

b. The statute defining the offense is not known to him; and was “not published or otherwise reasonably made available” to him before he violated the law.

iii. Common law
1. An erroneous interpretation of the law, no matter how reasonable, will not excuse a violation of the law. 
a. People v. Marrero, New York Court of Appeals, 1987.  FACTS: Marrero, a corrections officer.  He was found to be carrying a handgun in public and was convicted of violating a statute criminalizing such possession. He argued that he mistakenly believed that a subdivision exempting “peace officers”, state correctional officers, also applied to him.  RULE: A good faith mistaken belief as to the meaning of a criminal statute is no defense to a violation of the statute.  To admit the excuse of ignorance of law would encourage ignorance when policy should favor knowledge.  Ignorantia Legis Doctrine:  Ignorance of the law or a mistake of law is no defense to criminal prosecution.  Based on the notion that the law is definite and knowable, the common law presumes that ever person knows the law.

2. A mistake of law, whether reasonable or unreasonable, will be a defense to a crime if it negates the specific intent required for conviction.

a. Cheek v. United States, Supreme Court of the United States, 1991.  FACTS: After attending seminars and his own study, Cheek concluded that the income tax laws were being unconstitutionally enforced, so he stopped paying income taxes altogether.  So, he was indicted and charged with willfully failing to file a federal income tax and willfully attempting to evade his income tax. The statutory term “willfully” as used in the federal criminal tax statutes, carves out an exception to the traditional rule that ignorance of the law or mistake of law is no defense to a criminal prosecution.  This special treatment is largely due to the complexity of the tax laws and the reluctance of Congress to penalize confused, but otherwise innocent, taxpayers. HOLDING: Any person who willfully attempts to evade or defeat the requirement that he pay a tax on his income shall be guilty of a felony where it can be shown that he knows and understands the law.  Cheek’s views on the validity of the tax statutes are irrelevant to the issue of willfulness, need not be heard by the jury, and if they are, an instruction to disregards them would be proper.  

iv. MPC

1. Mistake of law is a defense if it negates the purpose, belief, recklessness or negligence required to establish a material element of the offense.

2. Knowledge of the existence, meaning, or application of the law determining the elements of an offense is not an element of that offense, unless the definition of the offense or the Code so provides.  
5) HOMICIDE

a. Common law

i. Murder: Traditional common law definition of murder is “unlawful killing with malice aforethought.” 

ii. Manslaughter: Manslaughter is “an unlawful killing of a human being by another human being WITHOUT malice aforethought.”

iii. Malice: As the term has developed, a person kills another with the requisite “malice” if e possesses any one of these four states of mind:

1. The intention to kill a human being;

2. The intention to inflict grievous bodily injury on another;

3. An extremely reckless disregard for the value of human life; or

4. The intention to commit a felony during the commission or attempted commission of which a death results.  

b. MPC

1. A person is guilty of criminal homicide under the MPC if he unjustifiably and inexcusably takes the life of another human being (MPC 210.0(1)) purposely, knowingly, recklessly or negligently (MPC 210.1(1)).  The Code recognizes three forms of criminal homicide: murder, manslaughter and (unlike the common law), negligent homicide. 

c. MURDER

**In order to convict a defendant for homicide, both actus reus and mens rea must be proven.  Actus Reus involves showing causation.

i. When is a homicide murder??

1. When one person intentionally kills another.

2. When a person kills another person through an action intended to kill a third person.

3. When a person kills another through a means intended to kill, but not to kill anyone in particular.

4. When a person kills another through an action intended to cause grievous bodily harm.

5. When a person kills another through an action that he knows is likely to kill or cause grievous bodily harm and when he has recklessly disregarded the risk. 
ii. Common law

1. At common law, there were no degrees of murder, and murder was a capital offense. Reform of the common law has resulted in the division of murder in degrees, with only murder in the first degree being a capital offense. In most states, first degree murder involves:

a. Premeditated killing;  (Carroll)

b. Killing in the course of a felony;

c. Depraved indifference, reckless disregard for human life;

d. Intention to inflict egregious harm (cutting off both their arms).
2. The Premeditation-Deliberation Formula

a. Many states define a first–degree murder as a premeditated and deliberate killing.  

i. Some courts suggest that premeditation and deliberation do not require a lapse of time between the formation of an intent to kill and the actual killing.

1. Commonwealth v. Carroll, Supreme Court of Pennsylvnia, 1963.  FACTS: A man killed his wife after a heated argument pled guilty to murder and was held to be guilty of first-degree murder, despite a psychiatrist’s testimony that the murder was not premeditated.  RULE: Whether the intent to kill and the killing were within a brief space of time or a long space of time is irrelevant if the killing was in fact intentionally, willful and premeditated.  NO TIME IS TOO SHORT TO PROVE PREMEDITATION. 
2. Young v. State: “Premeditation and deliberation may be formed while the killer is pressing the trigger that fired the fatal shot.”

ii. Other courts have rejected the approach that no time is too short to form the necessary premeditation, holding that premeditation must involve some degree of preexisting reflection. 
1. State v. Guthrie, Supreme Court of Appeals of West Virginia, 1995.  FACTS: A man sought to appeal his conviction for premeditated murder on the ground that the evidence established that the stabbing of which he was convicted was the result of teasing and not preexisting intent to kill.  RULE: Although premeditation and deliberation are not measured by any particular time period, there must be some period between the formation of the intent to kill and the actual killing, which indicates that the killing is by prior calculation.  

iii. MPC 

1. MPC rejects the degrees-of-murder approach.  A homicide is murder if the defendant intentionally takes a life, or if he acts with extreme recklessness (i.e., depraved heart murder).  

2. MPC 210.2: 1) Except as provide in section 210.3(1)(b)(extreme emotional disturbance), criminal homicide constitutes murder when:

a. It is committed purposely or knowingly; or

b. It is committed recklessly under circumstances manifesting extreme indifference to the value of human life. Such recklessness and indifference are presumed if the actor is engage or is an accomplice in the commission or, or an attempt to commit, or flight after committing or attempting to commit, robbery, rape or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping or felonious escape

c. 2) Murder is a felony of the first degree
3. Premeditation and deliberation NOT required for utmost punishment

a. Many states follow the MPC approach and reject premeditation and deliberation as the bases for murders deserving of the greatest punishment because thinking carefully before killing someone may not be evidence of the defendant’s depravity but instead could be evidence of the defendant’s tortured conscience over an action that is deeply aberrational. Suddenness of a killing could also reveal a callousness so complete and depravity so extreme that no hesitation was required

iv. Mitigating MURDER to MANSLAUGHTER

1. Common law

a. Provocation:  Under common law principles, an intentional homicide committed in “sudden heat of passion” as a result of “adequate provocation” mitigates the offense to voluntary manslaughter. Most courts only find provocation in narrow circumstances.  4 elements necessary:

i. The defendant must have acted in heat of passion AT THE MOMENT of the homicide.

ii. The defendant must not have had a reasonable opportunity to cool off. Too long a time between the act of provocation and the homicide will render the provocation inadequate as a matter of law.

iii. The passion must have been the result of adequate provocation  Under the modern approach, it is up to the jury to determine what constitutes adequate provocation. Juries in such cases are typically instructed to apply an objective “reasonable-person” standard.

iv. There must be a causal link between the provocation, the passion and the homicide.

v. Words alone do not constitute adequate provocation

1. Girouard v. State, Court of Appeals of Maryland. 1991.  FACTS: Girouard stabbed and killed his wife after an angry argument in which she ridiculed his sexual ability and demanded a divorce.  She also told him that she had filed charged against him and that e would probably be court-martialed.   Girouard then stabbed her.  He was convicted of second-degree murder and appealed. RULE:  Words alone DO NOT constitute adequate provocation to mitigate murder to manslaughter.  NO REASON to hold in favor of those who find that the easiest way to end a domestic dispute is by killing the offending spouse.  
vi. Many common law jurisdictions now follow the approach of allowing the jury to consider a manslaughter conviction whenever there is evidence of a circumstance that might cause a reasonable person to lose self-control, rather than only in a few narrowly-defined circumstances. 

1. Maher v People, Supreme Court of Michigan, 1862. FACTS: A man suspected that this wife had been sleeping with another man and when a friend confirmed his suspicions, he shot his wife’s lover in a saloon and was charged with assault with intent to murder. RULE: In determining whether an assault was committed with intent to murder, a jury may examine words uttered in the defendant’s presence as well as conduct that the defendant witnessed.

vii. Sexual infidelity as provocation

1. The common law traditionally regards sexual infidelity as provocation. Many object to that idea because most of the people who kill under such provocation are men and allowing this type of mitigation sends a message that domestic violence is natural, inevitable, and even acceptable.  

viii. Cooling time

1. Most modern courts follow the Maher approach to cooling time, treating cooling time as a factual issue rather than a matter of law, and allowing the jury to consider all circumstances.
2. MPC

a. Extreme Emotional Disturbance

i. One who would be guilty of murder because he purposely or knowingly took a life, or because one killed someone recklessly under circumstances manifesting an extreme indifference to life, is guilty of the lesser offense of manslaughter if you killed the victim while suffering from an “extreme emotional disturbance” (subjective), for which there is a “reasonable explanation or excuse” (objective)

1. People v. Casassa, New York Court of Appeals, 1980. FACTS: After dating Cassassa, the victim told him that she was not interested. He obsessed about her, stalked her and killed her.  His only defense is that he was acting under extreme emotional disturbance caused by her rejection. RULE: The test of whether the extreme  emotional disturbance of the killer had a reasonable explanation or excuse depends on a reasonable evaluation of the external circumstances that the killer believed he was facing and not on the killer’s personal point of view.
ii. MPC EMD manslaughter provision is broader than common law provocation defense in the following ways:

1. Specific provocative act is not required;

2. Even if there is a provocation, it need not involve an “injury, affront, or other provocative act perpetrated upon the defendant by the decedent”; 

3. Even if the decedent provoked the incident, it need not fall within any fixed category of provocations;

4. Words alone can warrant a manslaughter instruction;

5. There is no rigid cooling off rule. The suddenness requirement of the common law – that the homicide must follow almost immediately after the provocation – is absent from the EMD defense.

iii. PROBLEM with MPC EMD language: Requirement that action be judged from viewpoint of reasonable person IN DEFENDANT’S PARTICULAR SITUATION could be contradictory!   Also, once you start down the road of individualizing for the defendant’s personal characteristics there is no satisfactory stopping place short of remitting the matter to the open-ended discretion of the jury.  

v. Murder by Vehicle

1. Under federal law, drunk and reckless driving can be evidence of malice when there is evidence that there was a risk of serious harm associated with the defendant’s activities and that the defendant knew about the risk and disregarded it.

a. United States v. Fleming, United States Court of Appeals 4th Circuit, 1984.  FACTS: A drunk driver drove at high speeds and occasionally into oncoming traffic on a busy highway. He crashed into another car and was found guilty of the murder of the driver.  RULE: The mental state required for murder is “malice aforethought.”  This standard does not require an intent to kill; it may also be satisfied by wanton conduct grossly deviating from a reasonable standard of care such that it may be inferred that the defendant was aware of a serious risk of death or serious bodily harm.  
2. Most US jurisdictions follow Fleming approach of convicting defendants of murder rather than manslaughter when their recklessness behind the wheel has caused death.

d. Felony-murder 

i. Doctrine: A homicide constitutes murder when it was committed while the defendant was perpetrating or was intending to perpetrate a felony, even if the killing was accidental.  

1. Pro’s: Felony-murder rule may deter felons from killing people negligently.  Felony-murder rule serves proportionality because it reflects society’s attitude that an intentionally committed felony that results in death is more serious than an identical felony that does not result in death. 

2. Con’s: Felony murder rule may not have a deterrent effect because no one can act with the certainty that his actions will not cause someone’s death.  Unconstitutional because presumes malice in contravention of the reasonable doubt requirement or because it eliminate a malice showing in violation of the 8th Amendment.

ii. Limitations to Felony-Murder Rule

1. Res Gestae Requirement/ “in furtherance of felony”: A requirement of the felony-murder rule is that the homicide must occur “within the res gestae” (things done to commit) of the felony, which requires both:

a. A temporal and geographical proximity: There must be a close proximity in terms of time and distance between the felony and the homicide.  The res gestae period begins when the defendant has reached the point that which he could be prosecuted fro an attempt to commit the felony, and it continues at least until all the elements of the crime are completed.  Most courts provide that the res gestae of a felony continues, even after the commission of the crime, until the felon reaches a place of temporary safety. When one felon goes off on “a frolic of his own” which results in murder the other felons are not liable, but if it is done in the furtherance of the common goal they are.
i. US v. Heinlein- 3 men were raping a woman. She slapped Heinlein who became enraged and killed her. The other two men were found not guilty of the murder b/c Heinlein’s unanticipated actions were not in furtherance of the common goal. 

ii. People v. Gillis: Robbers were convicted of felony-murder when after robbing a man they were driving away and police started to follow them. The robbers started speeding to get away and crashed into a car killing two people.

2. Agency Theory

a. A majority of states that have considered the issue apply the so-called “agency” theory of felony murder, which precludes any killing committed during the commission of the felon by a person other than the defendant or his accomplices from serving as the basis for felony-murder. The definition of felony murder will not be extended beyond its requirement that the defendant have acted to cause death to include situations where the felon’s actions set off a chain reaction leading to the death of another person.   Felony-murder rule will only be applied where the homicide was actually committed by a felon or co-felon.
i. State v. Canola, Supreme Court of New Jersey, 1977. FACTS: A felon was convicted of the murder of his accomplice when during the armed robbery of a jewelry store, the store’s owner shoots the accomplice in self-defense.  RULE: Courts should not extend the application of felony murder rule to include lethal acts of third persons NOT IN FURTHERANCE of the felonious scheme.  
3. Proximity Cause Theory

a. A minority of courts apply the proximate causation theory of felony-murder under which a felon is liable for any death proximately resulting from the felony, whether the killer is a felon or a third party.   Under this theory, the issue is whether the homicide was within foreseeable risk of that particular felony.
iii. Common law
1. Although the traditional felony-murder rule dispenses with the mens rea requirement of murder, you still need the actus reus and causation.  
2. At common law, a person is guilty of murder if he kills another person during the commission or attempted commission of any felony.  Most states retain the felony-murder rule.  In fact, under most modern murder statutes, a death that results from the commission of an enumerated felony (usually a dangerous felony, such as arson, rape, robbery or burglary) constitutes first-degree murder for which the maximum penalty is death of life imprisonment.  If a death results from the commission of an unspecified felony, it is second-degree murder.  The felony-murder rule authorizes strict liability for a death that results from commission of a felony.
a. Felony murder is homicide caused by an action that is dangerous and probably lethal in and of itself undertaken by a person intending to commit a felony.

i. Regina v. Serne, Central Criminal Court, 1887. FACTS: A man, along with his servant, was indicted for the murder of one of his sons when his house and store burned down after he had taken out a life insurance policy on his son.  RULE: Any act known to be dangerous to life done for the purpose of committing a felony and which ultimately causes death, is MURDER.  If Serne did indeed set his house on fire while everyone slept, he placed those people in a deadly risk.  It would not matter whether he stabbed his son to death or set the house on fire.  

b. The felony murder doctrine is not limited to situations where the death was foreseeable. Felons are strictly liable for all killings committed by him, or by his accomplices, in the perpetration of a felony.

i. People v. Stamp, 1969: Stamp robbed a store and forced the owner to lie on the floor until Stamp fled.  The owner had a heart attack and died, and Stamp was found guilty of murder.   RULE: Felons are strictly liable for all killing committed by them or their accomplices in the course of a felony.  So long as the homicide was the DIRECT result of the robbery the felony-murder rule applies whether or not the death was a natural or probable consequence of the robbery.  
c. Michigan abolished the felony-murder rule because it is no longer acceptable to equate the intention to commit murder with the intention to commit a felony. (People v. Aaron) However, most courts do not follow the Aaron approach. 

iv. MPC
1. MPC 210.2(1)(b): The MPC provides for felony-murder by setting forth that extreme recklessness (and thus murder) is presumed if the homicide occurs while the defendant is engaged in, or is an accomplice in the commission, attempted commission, or flight from one of the dangerous felonies specified in the statute. 

2. However, it describes that the felony-murder rule is difficult to defend because there is no evidence that accidental homicides occur with more frequency in the perpetration of specified felonies and because it is morally questionable to apply a punishment for murder to someone who has not necessarily shown an indifference to human life.

e. MANSLAUGHTER

i. Common law

1. Traditionally, 3 types of unlawful killings constitute manslaughter:

a. Voluntary manslaughter: Intentional killing committed in the “sudden heat of passion” as a result of “adequate provocation”; (see mitigating murder to manslaughter above)

b.  Involuntary manslaughter: Unintentional killing resulting from lawful act done in an unlawful manner;

c. Misdemeanor-manslaughter: unintentional killing that occurs in commission or attempted commission of unlawful act. 

2. At common law, an unintentional homicide can be considered murder when the defendant acted with malice.  Malice does not have to be aimed at a particular individual, but may be a generally “wicked, depraved and malignant heart.”

3. Ordinary negligence: a showing of ordinary negligence may be sufficient to support a conviction of manslaughter.  (Ordinary negligence = failure to exercise standard of care of a reasonable person.)
a. State v. Williams, Washington Court of Appeals, 1971.  FACTS: The Williamses, parents of a 7-month old child with an abscessed tooth, did not supply necessary medical care, and the child died as a result.  RULE: A showing of ordinary negligence may be sufficient to support a conviction for manslaughter.  

b. Washington has since repealed the manslaughter statutes applied in Williams. Along with prevailing law, Washington no longer imposes manslaughter liability in cases involving ordinary negligence.  

4. An individual is guilty of involuntary manslaughter when his wanton or reckless breach of duty of care causes the death of another person.

a. Commonwealth v. Welansky, Massachusetts Supreme Judicial Court, 1944.  FACTS: A man who owned a nightclub was found guilty of involuntary manslaughter becaue the club’s policy of keeping the emergency exit doors locked led to the deaths of several people. RULE: An individual is guilty of involuntary manslaughter when his wanton or reckless breach of duty of care causes the death of another.  A manslaughter conviction may be based on omissions as well as affirmative acts.  Involuntary manslaughter consists of wanton or reckless conduct resulting in a homicide. Involuntary manslaughter is worse than a mere failure to act prudently (negligence) yet falls short of intentional behavior (murder):  CONSCIOUS DISREGARD OF A KNOWN RISK. 
5. A killing does not have to be intended in order to constitute second-degree murder – if the killer’s actions show a callous disregard for human life and the consequences of his actions, he will have exhibited the malice that distinguishes second-degree murder from involuntary manslaughter.

a. Commonwealth v. Malone, Supreme Court of Pennsylvania, 1946.  FACTS: A boy killed his friend in a game of Russian Roulette and was convicted of second-degree murder in spite of his insistence that he did not intend the gun to go off. RULE: The malice on the part of a killer is not necessarily malevolent to the deceased particularly but “by evil design in general, the dictate of a wicked, depraved and malignant heart.”  When people commit an act of gross recklessness for which they must reasonably anticipate that the death of another will result, they exhibit that wickedness of disposition. 
ii. MPC

1. 2 separate crimes: Manslaughter (reckless standard) and negligent homicide (objective negligence standard) depending on whether the defendant was aware of the unwarranted risk he was creating.  One is liable for manslaughter when one is aware of the risk in his actions but an individual who was unaware of the risk may be punished only for negligent homicide, a lesser crime.
2. A person is guilty of manslaughter if he:

a. Recklessly kills another; or

b. Kills another person under circumstances that would ordinarily constitute murder, but which homicide is committed as the result of “extreme mental or emotional disturbance” for which there is a “reasonable explanation or cause.”

i. People v. Hall.  (MPC approach to manslaughter) Defendant, Hall, while skiing recklessly downhill over moguls hit and killed Cobb. He was charged with felony reckless manslaughter.  The charge of reckless manslaughter requires that a person recklessly cause the death of another person. For his conduct to be reckless the actor must have consciously disregarded a substantial and unjustifiable risk that death could result from his actions.  Here, Hall’s actions must have been a gross deviation of the standard of care  of a reasonable expert skier.

ii. 2 step analysis: 1) What did the defendant know? 2) Would a reasonable person have behaved in the same way in the same situation or does their behavior constitute a gross deviation of the level of care a reasonable person?

c. MPC 210.4 Negligent homicide

d. Criminal homicide constitutes negligent homicide when it is committed negligently.

3. 210.4: The MPC does not recognize any form of criminal homicide based on the misdemeanor-manslaughter rule.

4. The MPC distinguishes murder from manslaughter without using any common-law formulation of “malice.” Instead, it treats an unintended homicide as murder when the killer acted recklessly and with an extreme indifference to the value of human life. 

6) DEATH PENALTY

a. Current context

i. Death Row: At the end of 1998, nearly 3,500 prisoners were awaiting execution.

ii. Although there have been fluctuations, there remains broad public support for the death penalty.  While some states have abolished the death penalty completely, there are a handful of states responsible for more than one third of all executions.

iii. Litigation has focused on two issues:

1. Procedural due process: the death penalty decision was at the discretion of the judge or jury and no standards were provide to guide the exercise of that discretion

a. McGautha v. CA (1971) Supreme Court rejected the idea that due process in terms of the death penalty required some explicit criteria of decision.

2. Cruel and Unusual punishment (8th Amendment) 
b. Policy considerations

i. Deterrence

1. The death penalty has failed as a deterrence because studies have shown that homicide rates follow similar trends in both states that employ the death penalty and states that do not.  Sellin, The Death Penalty
2. Just because the death penalty has not been proven statistically to be a deterrent does not mean that it is not an effective deterrent.  People are not always aware of whether the death penalty is employed in their state and people can remain deterred by the severity of the penalty employed in the past. Van den Haag, On Deterrence and the Death Penalty
3. The Ehrlich Study: In a 1975 study using complex econometric techniques, Isaac Ehrlich found that there was a significant correlation between the death penalty and the deterrence of homicide. 

ii. Error and Irrevocability

1. The death penalty is an unjust form of punishment because flaws in the criminal justice system ensure that a certain percentage of convicts sentenced to death are actually innocent of the crimes they have been convicted of.  

2. Errors in the justice system do not justify abolishing the death penalty.  Every year innocent people die in car crashes, but no one argues that cars should be abolished.  The death penalty should only be abolished if the loss of innocent lives outweigh the societal benefits of capital punishment.  Van den Haag, Punishing Criminals.
iii. The Sanctity of Human Life

1. The death penalty is barbaric. The state’s use of the death penalty and the crime of murder are not moral absolutes that cancel each other out.  Clark, Statement.
2. The sanctity of human life requires that the state reserve its worse punishment for those who take life.  Van den Haag, Punishing Criminals.
c. Constitutional limitations

i. Procedural Due Process

1. States that applied the death penalty allowed judges and juries discretion in applying, but provided no standards.

2. Opponents of the death penalty believed that due process required explicit standards of decision.  The Supreme Court rejected this view in the 1971 case.  

ii. Cruel and Unusual Punishment

1. Although the decision rested heavily on the facts, the death penalty has been successfully challenged as an unconstitutional violation of the 8th Amendment’s prohibition against cruel and unusual punishment. (Furman v. Georgia)

2. In reaction to Furman, states enacted legislation making the death penalty mandatory under certain circumstances or else passed legislation that established guidelines for determining when the death penalty should be applied.

a. Were the state has established guidelines for determining when the death penalty should be applied, it cannot be held to be a “cruel and unusual” punishment in violation of the 8th and 14th Amendments until society has determined that it is an unacceptably inhumane and disproportionate form of punishment.  
i. Gregg v. Georgia, Supreme Court of the United States, 1976.  FACTS:  Gregg was convicted by a jury on two counts of armed robbery and two counts of murder and was sentenced to death on each count. RULE: Capital punishment does not invariably violate the constitution.  The 8th Amendment merely requires that punishments not be excessive, i.e. unnecessary and wanton infliction of pain, and that the punishment not be grossly out of proportion with the crime.  Furthermore, Furman merely stated that there must be standards and guidelines to prevent indiscriminate or capricious sentencing.  It did not prohibit the death penalty.   

3.  A death penalty statute cannot be found to be an unconstitutional violation o the 8th Amendment and the Equal Protection Clause on the basis of a study showing that the statute has a disproportionate impact on blacks.
a. McCleskey v. Kemp, Supreme Court of the United States, 1987.  FACTS: McCleskey, a black man, was convicted of killing a white police officer by the Superior Court of Fulton County, Georgia.  (robbery of a furniture store and killing of a police officer during the robbery) RULE: The death penalty is not unconstitutional because of statistics demonstrating racial bias in its application.  To prove an Equal Protection Clause violation, a person must prove he was the victim of purposeful discrimination.  Evidence of trends does not prove that the decision makers IN THIS CASE were biased.
7) CAUSATION

Causation is an element of certain crimes such as homicide. To establish causation, it must be determined whether the defendant’ act caused the harm to the victim.  Causation becomes an issue when the harm to the victim is not intended and occurs in an unlikely way, or when the harm is intended but occurs in a way not intended. Causation only relates to statutes that necessitate a result. 
a. Cause in Fact

i. Common Law: Defendant’s wrongful act must be the factual and proximate cause of relevant harm

1. Factual cause

a. “But-for” test: There can be no criminal liability for resulting social harm “unless it can be shown that the defendant’s conduct was a cause-in-fact of the prohibited result. Threshold question in examining causation: “But for the defendant’s voluntary act, would the social harm have occurred when it did?”

b. Concurrent causes: If, in the case of infliction of harm from two or more sources, each act alone was sufficient to cause the result that occurred when it did, the causes are concurrent and each wrongdoer can be found criminally liable.

c. Obstructed cause: If a defendant commits a voluntary act intending to cause harm – e.g. shoot a victim in the stomach intending to kill the victim – but another wrongdoer commits a more serious injury that kills the victim sooner, the initial wrongdoer might only be convicted of attempt to kill since the subsequent wrongdoer’s act obstructed his goal to kill the victim.

2. Proximate cause

a. Act must bear a sufficiently close relationship to resulting harm.  How to analyze proximate case: foreseeable? Or was it extraordinary???  

b. Multiple actual causes: When a victim’s injuries or death are sustained from two different sources, any of the multiple wrongdoers can be found culpable if his act was cause-in-fact of the injury or death. If a defendant’s conduct is a sufficiently direct cause of the harm and if the ultimate harm is something which should have been foreseen as being reasonably related to the acts of the defendant, causation exists.

1. People v. Arzon, Supreme Court of New York County, 1978. Fireman died from fighting fire in building with two fires, only one of which was set by the accused murderer, Arzon. The court held that it was irrelevant that there was an intervening fire on the second floor which contributed to the conditions that resulted in the death of the fireman.  RULE: A defendant’s actions do not need to be the only factor in a victim’s death.  Here, Arzon’s conduct was the direct cause of the death of Martin Celic, a consequence that could have been foreseen.
c. Independent and intervening cause

i. If the possibility of some harm of the kind that might result from the defendant’s conduct was reasonably foreseeable the independent cause will NOT supersede the defendant’s conduct.  

1. People v. Acosta, Court of Appeal of California, 4th Appellate District, 1991.  FACTS: Fleeing criminal suspect, Acosta, was pursued by police in a 48-mile car chase, and the two police helicopters assisting in the chase collided and killed three people.   The court held that proximate cause existed, even with intervening third party negligence and recklessness on the part of one helicopter pilot, since harm from Acosta’s conduct was a possible consequences which reasonably might have been contemplated. But for Acosta’s conduct of fleeing the police, the helicopters would never have been in position of the crash. 
ii. The conduct of the defendant must be a sufficiently direct cause of the death and this standard is greater than that required for tort liability; merely exposing the victim to a possible risk of harm is not enough.  Defendant must have foreseen the immediate, triggering cause of the harm.  
1. People v. Warner-Lambert Co., 1980. FACTS: A defendant corporation and several of its officers and employees were indicted for second-degree manslaughter and criminally negligent homicide after several of the company’s employees were killed in an explosion, the exact cause of which was unknown. The court held that the evidence before them was not legally sufficient to establish the foreseeability of the immediate, triggering cause of the explosion and therefore dismissed the indictment.  RULE: For a defendant’s conduct to be deemed the legal cause of the victim’s injury, the immediate, triggering cause of the injury must have been foreseeable to the defendant.   
iii. Defendant takes his victim as he finds him.  

1. People v. Stamp, 1969: Robber was held guilty of murder where the victim suffered a fatal heart attack triggered by fright during the robbery.
2. People v. Brackett. A defendant that severely beat an elderly woman was convicted for murder even though the cause of death was choking while eating. The advanced age of the victim caused difficulty in the healing process and she choked while eating pureed food.  
iv. Negligent medical treatment
1. If a defendant inflicts a serious wound upon another, calculated to destroy or endanger the person’s life, there is a criminal responsibility even if the victim dies because of improper medical treatment.  
a. Hall v. States
2. However, if the improper medical treatment is so extraordinary or egregious as to be regarded as acts independent of the conduct of the defendant, it will break the chain of causation. 
a. Regina v. Cheshire and Regina v. Jordan
3. Subsequent human actions: Once you find a “but for” and proximate cause, you determine whether there was an intervening human act that broke the causal chain!
a. Definition: Conduct on the part of another, generally the victim, that follows the defendant’s actions and somehow changes what would have been the natural result of the defendant’s act.   

b. RULE: Intentional subsequent human action breaks the chain of causation, even if such human action was completely foreseeable by the defendant.

i. People v. Campbell, Court of Appeals of Michigan, 1983. FACTS: Campbell was charged with murder after giving his gun to another person and encouraging the person to use it to kill himself, which he did.  RULE: Campbell’s behavior was morally reprehensible but not criminal under the present state of the law.

ii. People v. Kevorkian, Supreme Court of Michigan, 1994. FACTS: A doctor was indicted on two counts of murder after he assisted two terminally ill women in committing suicide.  RULE:  Intentional and independent human action suffices to break the casual link, so an assisted suicide is not murder unless a statute specifically provides so. 
c. Subsequent human actions that recklessly risk resulting harm break the chain of causation.  Thus, if an actor chooses to engage in subsequent actions that recklessly risk harm to the actor, the chain of causation will be broken and the defendant will not be criminally responsible for any harm to the actor.
i. Commonwealth v. Root, Supreme Court of Pennsylvania, 1961.  FACTS: Drag racers were racing along a highway when deceased attempted to pass Root’s car by driving on wrong side of road and was hit by an oncoming truck. RULE: Subsequent human actions that recklessly risk resulting harm break the chain of causation.   There are two essential elements of involuntary manslaughter: 1) unlawful or reckless conduct (obviously present in this case) and 2) the unlawful or reckless conduct was the direct cause of the death.  Here, it was the deceased who was the direct cause of his own death.  
d. Exceptions

i. Victim’s irresponsibility: Only voluntary and intentional subsequent human actions are outside the laws of causation. Subsequent human action by the victim does not break the chain of causation where the victim is rendered irresponsible by the defendant’s conduct.  
1. Stephenson v. State, Supreme Court of Indiana, 1932. FACTS: Stephenson was charged with murder of a female who died from complications from attempted suicide after being rendered irresponsible due to injuries fro his conduct.  RULE: Causation exists where subsequent human action occurs as a result of being rendered irresponsible from mental and physical injuries inflicted by the defendant. When a suicide follows a wound inflicted by the defendant his act is homicidal, if deceased was rendered irresponsible by the wound and as a natural result of it. 

ii. Subsequent human actions that recklessly risk resulting harm do not break the chain of causation where the acts of both the defendant and the deceased work concurrently as the cause of the harm.

1. State v. McFadden, Supreme Court of Iowa, 1982.  FACTS: Drag racer collided with vehicle carrying child passenger killing both, and other drag racer.  Mc-Fadden was convicted of involuntary manslaughter. 

iii. Subsequent human actions that recklessly risk resulting harm do not break the chain of causation where the defendant encourages or cooperates in a joint activity with the victim which results in harm.

1. Commonwealth v. Atencio, Supreme Judicial Court of Massachusetts, 1963.  FACTS: Atencio and others played Russian roulette resulting in the death of the decedent and Atencio and others were charged with involuntary manslaughter. RULE: Atencio and Marshall were not under a duty to prevent the decreased from playing Russian roulette, but they were under a duty not to participate in reckless conduct which could lead to a death of one of the participants.  The game was a joint enterprise. 
ii. MPC

1. “But-for” rule (2.03(1)(a))

a. Unlike the common law, the “but-for” test is the exclusive meaning of “causation” under the MPC.  The Code treats matters of “proximate causation” as issues relating instead to the defendant’s culpability. That is, in order to find the defendant is culpable, the social harm actually inflicted must not be “too remote or accidental in its occurrence from that which was designed, contemplated or risked” (MPC 2.03(2)(b), 3(c)).  In such circumstances, the issue in a MPC jurisdiction is not whether, in light of the divergences, the defendant was a “proximate cause” of the resulting harm, but rather whether it may still be said that he caused the prohibited result with the level of culpability required by the definition of the offense.

b. In the rare circumstance of an offense containing no culpability requirement, the Code provides that causation “is not established unless the actual result is a probable consequence of the defendant’s conduct” (MPC 2.03(4)).  This means that in a jurisdiction that recognizes the felony-murder rule, but which applies MPC causation principles, a defendant may not be convicted of felony-murder if the death was not a probable consequence of his felonious conduct.

8) ATTEMPT

A criminal attempt occurs when a person, with the intent to commit an offense, performs any act that constitutes a substantial step toward the commission of that offense (MPC).  Criminal attempt are of two kinds: complete but imperfect and incomplete.  A complete, but imperfect, attempt occurs when the defendant performs all of the acts that he set out to do, but fails to attain his criminal goal.  In contrast, an incomplete attempt occurs when the defendant does some of the acts necessary to achieve the criminal goal, but he quits or is prevented from continuing.

a. Common law

i. Mens Rea
1. An attempt is a specific-intent offense.  The crime of attempt requires a mental state of an intent to commit the substantive crime, even if a lesser mental state than intent will suffice for conviction of the actual criminal offense attempted. Ex: Attempted murder requires a specific intent to commit murder, even though a murder conviction may be obtained where the defendant had a lesser mental state – e.g. reckless disregard for human life.  

2. When the target crime is a “result” crime, the general rule is that a person is not guilty of an attempt unless his actions in furtherance of the target crime are committed with the specific purpose of causing the unlawful result. 

3. Most states have declined to extend attempt liability to reckless crimes on the ground that one cannot intend to commit a crime defined as having an unintended result.  Similarly, many states hold that there cannot be an attempt to commit criminal negligence involuntary manslaughter, since involuntary manslaughter requires proof of gross negligence. 

a. Smallwood v. State, Maryland Court of Appeals, 1996. FACTS: An HIV positive man was convicted of assault wit intent to murder after he raped three women without taking precautions to protect his victims from infection. HOLDING: A rapist infect with HIV could not be convicted of attempted murder because the risk of infection did not make death probable or likely.  RULE: The specific intent necessary for an attempt conviction may be inferred from the defendant’s conduct only if the crime attempted would have been the natural and probable result of such conduct, but for the lack of its successful completion.

4. In order to prove attempt, the intent to commit the underlying crime may be proven by inferential evidence. 

a. McQuirter v. State, Alabama Court of Appeals, 1953. FACTS: Black man convicted of attempt to commit an assault with intent to rape challenged jury’s verdict.  RULE:  An attempt to commit an assault with intent to commit rape is merely an attempt to commit rape which has not proceeded far enough to constitute an assault.  The jury need only be satisfied that the accused actually intended to rape Mrs. Allen.  

ii. Actus Reus 
1. Traditional proximity test

a. Some courts have held that a defendant’s conduct suffices for an attempt conviction where the defendant is “dangerously proximate” to the successful commission of the substantive crime.  

i. People v. Rizzo, Court of Appeals of New York, 1927. FACTS: Four men were convicted of attempted robbery after they were caught driving, searching for their intended victim, who was never found.  RULE: An attempt may be found only where the defendants have engaged in an act tending to the commission of the crime which is so near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference. 
2. Equivocality test

a. How clearly does the defendant’s conduct bespeak of his intent to commit a crime? An attempt occurs wen a person’s conduct, standing alone, unambiguously manifests his criminal intent.

b. MPC

i. 5.01: A criminal attempt under the MPC contains two elements:

1. The purpose to commit the target offense; and 

2. Conduct constituting a “substantial step” toward the commission of the target offense.

ii. Mens Rea

1. Conduct: A person is not guilty of a criminal attempt unless it was his purpose to engage in the conduct or to cause the result that would constitute the substantive offense.  A person is likewise guilty of an attempt to cause a criminal result if he believes that the result will occur, even if it were not his conscious object to cause it.  

2. Result: MPC permits a defendant to be held liable for attempt for results obtained knowingly, if not intentionally. 

3. Attendant circumstances: The mens rea of “purpose” or “belief” does not necessarily encompass the attendant circumstances of the crime. For these elements, it is sufficient that the defendant possesses the degree of culpability required to commit the substantive offense. 

iii. Actus Reus – substantial step
1. The Code shifts the focus of attempt law from what remains to be done, i.e. the defendant’s proximity to consummation of the offense, to what the defendant has already done.  5.01(1)(c) provides that, to be guilty of an offense, a defendant must have done or omitted to do something that constitutes a “substantial step in a course of conduct planned to culminate in his commission of the crime.”

2. 5.01(2) provides a list of recurrent factual circumstances in which a defendant’s conduct, if strongly corroborative of his criminal purpose, “shall not be held insufficient as a matter of law”, including lying in wait, searching for or following the contemplated victim of the crime, reconnoitering the contemplated scene of the crime, unlawful entry into a structure or building in which the crime will be committed, and possession of the materials to commit the offense, if tey are specially designed for a criminal purpose. 

a. United States v. Jackson, United States Court of Appeals, 2nd Circuit, 1977. FACTS: Jackson and two others were convicted of attempted robbery after driving around a bank on two occasions with the necessary paraphernalia to commit a robbery.          RULE: Conduct which constitutes a substantial step toward commission of the crime, and is strongly corroborative of the firmness of the defendant’s criminal intent may establish attempt. 
9) ACCOMPLICE LIABILITY

At common law, one is an accomplice in the commission of an offense if he intentionally assists another to engage in the conduct that constitutes the crime. Accomplice activity may include aiding, abetting, encouraging, soliciting, advising and procuring the commission of the offense.  Accomplice liability is derivative in nature.  In general, the accomplice may be convicted of any offense committed by the primary part with the accomplice’s intentional assistance.  Most jurisdictions extend liability to any other offense that was natural and probable consequence of the crime solicited, aided or abetted.

The MPC rejects the common law natural-and-probable consequences rule.  Thus, an accomplice may only be held liable under the MPC for acts that he purposefully commits.  

a. Common law

i. At first, the common law distinguished various categories of circumstances that rendered a person a participant in a course of criminal conduct – principal, accessory before and after the fact, etc.  However, modern statutes have largely eliminated the significance of these discrete modes of criminal participation.  

ii. Under most modern statutes anyone who participates in or assists with the commission of a crime with the purpose of facilitating crime is considered a principal. 

1. 18 U.S.C. (a): “Whoever commits an offense against the US or aids, abets, counsels, commands, induces or procures its commission, is punishable as a principal.”  In other words, complicity is a way of committing a substantive offense.  

iii. The principal need not be convicted in order for other participants to be convicted.  Even if the principal is prosecuted but acquitted on the basis of an excuse defense, his acquittal does not bar a prosecution and conviction of a secondary party to whom the excuse does not extend.  Accomplices may be convicted of more serious offenses than proved against the primary party.  All participants in a crime can be punished equally. (18 U.S.C.(2)) [What about State v. Hayes?? Ask Barkow!]
iv. Actus Reus
1. 3 types of assistance

a. Assistance by physical conduct: “casing” scene in advance, locking door to keep an assault victim from escaping, etc.

b. Assistance by psychological influence: incitement, solicitation or encouragement.

c. Assistance by omission (if there is a duty to act): A person is not an accomplice simply because he knowingly failed to prevent the commission of an offense, but such failure to act may serve as a critical factor in determining that he assisted by psychological influence.

i. State v. Davis (1989). Father refused to aid neighbor as son raped her in their home. The attack occurred in his home, the perpetrator was his son, and the victim was a family friend.  RULE: In certain circumstances, the defendant’s refusal to help can so seclude the helpless victim as to prevent others from rendering aid.
ii. Some states have held that mothers have a legal duty to protect their children from abuse by third parties and are guilty as accomplices where the third party abused the child in the mother’s presence.

1. People v. Stanciel (1992).  Violetta Burgos was charged as an accomplice to murder when her boyfriend, Stanciel, beat her 3-year old daughter to death.  RULE: In parent-child relationships, parent clearly has a DUTY to act under common law.   

2. Assistance must actually help commission of crime (contrary to MPC)

a. A person is not an accomplice unless his conduct (or omission) in fact assists in the commission of the offense. However, the degree of aid or influence provided is immaterial; even trivial assistance suffices.  

3. The accomplice’s assistance need not be a “but for” cause of the criminal conduct. Merely rendering it easier for the principal to accomplish the criminal act is enough, even if the same result would have occurred without the assistance. 

a. Attorney General   v. Tally, Judge. FACTS: Judge Tally was impeached after it was shown that he assisted in the murder of a man by convincing a telegraph operator not to deliver a telegram to the victim warning him of the impending danger. 

v. Mens Rea
1. General rule – INTENT:  Most courts hold that a person is not an accomplice in the commission of an offense unless he shares the criminal intent with the principal. 

2. Mens Rea for principal’s actions

a. Disagreement over whether knowingly facilitating the commission of a crime, in the absence of true intent or purpose to achieve a criminal end, is enough to make one responsible as an accomplice. Although courts and statutes frequently express the culpability requirement for accomplice liability in terms of intent, the majority rule is that accomplice liability may nevertheless attach in cases of crimes involving recklessness or negligence.

b. When a party intends to promote or facilitate the commission of a crime by a principal, he or se will generally be held responsible for the substantive crime thereafter committed.  Prosecutors cannot convict without proof of specific intent.

i. Hicks v. United States, Supreme Court of the United States, 1893. FACTS: A Native American was found guilty of murder for words he uttered that had the effect of encouraging a murderer. RULE: A person cannot be an accomplice of murder unless the words of encouragement were used with the intention of encouraging the murderer. 

c. A defendant cannot be found guilty of aiding or abetting where there is no evidence of any connection between the defendant and the principal relating to the commission of a crime.

i. State v. Gladstone, Supreme Court of Washington, 1970. FACTS: A police informant was hired to buy marijuana from Gladstone who did not sell him any but referred him to a man named Kent who did.  RULE: a person cannot be guilty of aiding or abetting where there is no connection or association with the principal to commit the crime.  It would be a dangerous precedent to hold that mere communications to the effect that another person might commit a criminal offense amount to an aiding and abetting of the offense if it actually committed. 

3. Mens Rea for attendant circumstances

a. No clear standard in common law. Decide the relevance of the attendant circumstances in each case. If a party has no knowledge of the attendant circumstance of a crime, there usually will be no conviction.

4. Mens Rea for results

a. A person who encourages or assists another in engaging in dangerous conduct establishes accomplice liability for himself for crimes requiring recklessness or negligence.

i. State v. McVay, 1926. FACTS: Kelley ordered the captain and engineer of a passenger steamship to depart despite knowing the dangerous condition of the ship’s boilers, and the boiler subsequently exploded killing three people.  RULE:  A person may be convicted of being an accessory before the fact the crime of manslaughter arising through criminal negligence.
ii. People v. Russell, Court of Appeals of New York, 1998. FACTS: Despite the fact that it was unclear as to who fired the fatal shot, Russell was convicted of second degree murder after a gun battle in which he was engaged resulted in the death of an innocent party.  RULE: Two or more people who intentionally participate in an inherently dangerous and unlawful activity share culpability for any crime committed as a result of that activity.
5. In some courts (minority view!!), a defendant’s intent is irrelevant. Natural-and-probable-consequences test.  Defendants are liable for the unplanned and unintended acts of co-conspirators that are the natural, probable, and foreseeable consequences of their assistance.

a. People v. Luparello, California Court of Appeal, 4th District, 1987.  FACTS: Luparello, heartbroken over a former lover who ran off and married someone else, sent in his thugs to shake up the husband’s friend to discover her whereabouts, but the thugs wound up killing him. RULE: A person is liable for the unplanned and unintended acts of co-conspirators that are the natural, probable and foreseeable consequences of his assistance.

6. Relationship between liability of the parties

a. Some courts have held that an accomplice cannot be held criminally liable if the principal had no criminal intent.  [ask Barkow!]
i. State v. Hayes, Supreme Court of Missouri, 1891.  FACTS: Hayes conspired with another man to burglarize a store, but his accomplice set him up to be caught.  RULE: An accomplice cannot be held criminally liable if the principal had no criminal intent.
b. Others, however, have disagreed, holding that a party can be held criminally responsible as an accomplice when the crime is committed by an undercover police officer lacking the requisite mens rea. 
7. Limits to accomplice liability

a. Abandonment: Courts hold that a person who provides assistance to another for the purpose of promoting or facilitating the offense, but who subsequently abandons the criminal endeavor, can avoid accountability for the subsequent criminal acts of the primary party.  The accomplice must do more than spontaneously and silently withdraw from the criminal activity. He must communicate his withdrawal to the principal and attempt to neutralize the effect of his prior assistance.
b. MPC

i. 2.06(7): An accomplice in the commission of an offense may be convicted of a crime, upon proof of its commission by another person, regardless of whether the other person is convicted, acquitted, or prosecuted.  Furthermore, an accomplice may be convicted of a different offense than is the primary party.

ii. Actus Reus
1. 2.06(2), 3(a): One is an accomplice if, with the requisite mens rea, he solicits, aids, agrees to aid, or attempts to aid in the planning or commission of the offense, or has a legal duty to prevent the commission of the offense, but makes not effort to do so.

2. MPC 5.01(3): If you tried your best but the crime doesn’t occur then you can get the accomplice for attempt even if the crime never occurred.
iii. Mens Rea
1. Principal’s actions - PURPOSE

a. 2.06(3)(a): MPC resolves the common law ambiguity as to whether complicity requires purpose or mere knowledge of the consequences of their conduct.  Under the Code, accomplice liability exists only if one assists “with the purpose of promoting or facilitating the commission of the offense.”

2. Result – whatever mens rea is needed for person to be convicted of that crime

a. 2.06(4): Accomplice liability may also be found in cases involving recklessness or negligence when causing a particular result is an element of a crime: 

i. He was an accomplice in the conduct that caused the result; and

ii. He acted with the culpability, if any, regarding the result that is sufficient for commission of the offense.

3. With regards to attending circumstances

a. NO clear standard in MPC. Decide the relevance of the attendant circumstances in each case.

iv. Limits to accomplice liability

1. A person is not an accomplice in the commission of an offense if:

a. He is the victim of the offense;

b. Or his conduct is “inevitably incident” to the commission of the offense; 

c. He terminates his participation before the crime is committed, and he:

i. Neutralizes his assistance;

ii. Gives timely warning to the police of the impending offense; or

iii. Attempts to prevent the commission of the crime. 

10) CONSPIRACY

A conspiracy is an agreement by two or more persons to commit a criminal act or series of criminal acts, or to accomplish a legal act by unlawful means.

a. Common law

i. Actus Reus

1. Agreement: Conspiracy is an agreement between two or more people to commit a crime. 

a. An agreement can exist although not all of the parties to it have knowledge of every detail of the arrangement, as long as each party is aware of its essential nature. (Blumenthal v. United States)

b. A conspiracy may exist even if a conspirator does not agree to commit or facilitate each and every part of the substantive offense.  It is enough that each person agrees, at a minimum, to commit or facilitate some of the acts leading to the substantive crime. (Salinas v. United States)

c. To be regarded as a co-conspirator, a person does not need to know the identity or existence of every other member of the conspiracy.

d. Most American statutes now require some kind o overt act to be made in furtherance of the conspiracy, with some exceptions for conspiracies to commit very serious offenses. The function of the overt act in a conspiracy prosecution is imply to manifest that the conspiracy is at work, and is neither a project still resting solely in the minds of the conspirators nor a fully completed operation no longer in existence.

e. OVERT ACT NOT NECESSARY: At common law, the sole actus reus  is usually the agreement itself, no overt act is usually required in addition.  Some states and statutes differ however.

i. In jurisdictions requiring an overt act, the act need not constitute an attempt to commit the target offense. Instead, ANY act (and perhaps an omission), no matter how trivial, is sufficient, if performed in pursuance of the conspiracy.  A single overt act by any party to a conspiracy is sufficient basis to prosecute EVERY member of the conspiracy, including those who may have joined in the agreement after the act was committed.  

2. Evidence of a conspiratorial agreement can be based on inferences drawn from the course of conduct of the alleged conspirators.  

a. Interstate Circuit, Inc. v. United States, Supreme Court of the United States, 1939. FACTS: Two theater chains were convicted of entering into a conspiracy with film distributors to violate the Sherman Antitrust Act. RULE: An unlawful conspiracy may be formed without simultaneous action or agreement on the part of the conspirators.  In other words, a conspiracy may exist if there is no communication and no EXPRESS agreement, provided that there is a tacit agreement reached without communication. 

3. A defendant’s conduct can also be used to infer guilt of participation in a conspiracy.

ii. Mens Rea

1. KNOWLEDGE/PURPOSE: Common law conspiracy is a specific-intent offense, requiring that two or more persons: 1) intend to agree; and 2) intend that the object of their agreement be achieved.  Absence of either intent renders the defendants’ conduct non-conspiratorial. 
2. However, courts are divided over the interpretation of “intent.” Some require that the parties have the unlawful result as their purpose and others allow conviction for conspiracy based on the parties’ mere knowledge that such result would occur from their conduct. 
a. People v. Lauria, California District Court of Appeal, 1967.  FACTS: Lauria ran a telephone answering service, which he knew was used by several prostitutes in their business ventures; Lauria was indicted with the prostitutes for conspiracy to commit prostitution. RULE: The intent of a supplier (who knows of the criminal use to which his goods are put) to participate in the criminal activity may be inferred from circumstances showing that he had a stake in the criminal venture or by the aggravated nature of the crime itself.  

3. Intent can be inferred from the following circumstances:
a. Stake: Purveyor of legal goods for illegal use has acquired a stake in a venture.

i. Ex. Regina v. Thomas- Thomas was renting a room to a prostitute at a grossly overpriced rate for only an hour or two at a time

b. No legitimate use for goods or services exists.

c. Volume of business with the buyer is grossly disproportionate to any legitimate demand, or when sales for illegal use amount to a high proportion of seller’s business.

i. When the drug distributor gives a doctor 300 times the normal amount of morphine 

d. Aggravated circumstances: How bad is the crime?
b. MPC

i. 5.03: Two purposes of conspiracy charge:

1. Prevent serious criminal conduct by stopping it in the planning stages;

2. Deter the dangers inherent in group criminal activity.

ii. Actus Reus
1. Four types of agreement fall within the definition of conspiracy.  A person is guilty of conspiracy if he agrees to:

a. Commit an offense;

b. Attempt to commit an offense; or

c. Aid another person in the planning or commission of the offense.

2. 5.03(5) MPC requires proof of an over act only in cases involving a misdemeanor or a felony of the third degree.  [double check]
3. 5.03(2): No need to know all conspirators involved in order to be a conspirator.

iii. Mens Rea
1. PURPOSE: Conspiratorial agreement must be made “with the purpose of promoting or facilitating” the commission of the substantive offense.  A conspiracy does not exist if one is aware of, but fails to share, another person’s criminal purpose.  

2. Attendant circumstances: MPC leaves it to courts to decide what mens rea  is necessary for attendant circumstances.
c. Hearsay and conspiracies

i. An alleged co-conspirator’s statement not made in furtherance of the conspiracy but made to avoid criminal punishment is not admissible under the hearsay rule.

1. Krulewitch v. United States, Supreme Court of the United States, 1949. FACTS: The Government introduced hearsay testimony about an effort by Krulewitch’s co-conspirators to help Krulewitch avoid punishment.   RULE: A statement made in furtherance of an alleged implied but uncharged conspiracy to avoid criminal punishment is inadmissible under the hearsay rule.

d. Duration of conspiracy

i. Conspiracy is a “continuing offense.”  Once formed, a conspiracy remains in effect until its objectives have either been accomplished or abandoned.

ii. MPC

1. 5.03(7)(b): A conspiracy terminates when the co-conspirators are no longer engaged in any action in furtherance of the conspiratorial objectives.

e. Mistake of law

i. Under Powell doctrine, ignorance that the objective of an agreement is criminal is a defense to the crime of conspiracy.  (People v. Powell) GENERALLY REJECTED. In People v. Powell, the court held that to be criminal, a conspiracy must be animated by a “corrupt motive” or an intention to engage in conduct known to be wrongful.  Nowadays, the trend is towards parity between the requirements for conspiracy and the substantive offense on this issue: If ignorance of the law is no defense with respect to the substantive offense, it is likewise no defense to a conspiracy charge.

ii. MPC does not follow Powell doctrine. 

f. Abandonment of the conspiracy

i. A conspiracy is generally considered to be abandoned when NONE of the conspirators is engaging in any action to further the conspiratorial objectives.  MPC standard: Affirmative acts inconsistent with the object of the conspiracy and communicated in a manner reasonably calculated to reach co-conspirators are sufficient to establish withdrawal or abandonment.
ii. MPC 5.01(7)(c): A defendant has abandoned a conspiracy where he makes his withdrawal known to all the other conspirators.  

iii. A minority of courts require the abandoning party to engage in some sort of act aimed at thwarting the conspiracy.  The federal courts have no such requirement.  

iv. Withdrawal

1. Common law

a. Withdrawal is not a defense to a charge of conspiracy because the crime of conspiracy is complete at time the initial agreement was entered into.

2. MPC

a. Withdrawal is a complete defense to the crime of conspiracy.

g. Punishment

i. Crime of conspiracy does not “merge” into the completed offense.  Rather, conspiracy is generally punishable separately and in addition to the completed offense. This exclusion from the merger doctrine represents the recognition that the law of conspiracy is designed to do more than punish preparatory activity; it also aims to address the “special danger” posed by group criminal activity. 

1. Common law

a. A majority of states fix the level of punishment for conspiracy at some level below that of the object offense.

2. MPC 5.05(1)

a. Roughly 1/3 of the states follow MPC approach, which is to punish conspiracies to the same degree as the object crime, except in the case of the most serious felonies.    If a conspiracy has multiple objective (rape and steal), the conspiracy is graded on the basis of the most serious target offense.

h. Conspiracy as a form of Accessorial Liability 

i. Common law

1. Pinkerton doctrine: A co-conspirator tried in a federal court is criminally liable for all substantive offenses committed by other co-conspirators in furtherance of the conspiracy.  

a. Pinkerton v. United States, Supreme Court of the United States, 1946. FACTS: A teenage boy was found guilty of murder when a plan between the boy and some friends to bring loaded guns to a party resulted in the death of a partygoer. RULE: A co-conspirator ma be liable for the commission of substantive criminal acts that are not within the scope of the conspiracy if they are reasonably foreseeable as the necessary or natural consequences of the conspiracy.


b. Exception to Pinkerton: Coconspirators are NOT held liable for each other’s actions when the actions: were not done in furtherance of the conspiracy, did not fall within the scope of the unlawful project, or were merely a part of the ramifications of the plan which could not be reasonably foreseen as a necessary or natural consequence of the unlawful agreement. 

2. In some jurisdictions, a co-conspirator may be criminally liable under the Pinkerton doctrine for substantive offenses committed by other co-conspirators that are not even within the scope of the conspiracy and were originally unintended so long as they are reasonably foreseeable as the necessary and natural consequences of the conspiracy.

a. United States v. Alvarez, 1985. FACTS: A number of co-conspirators were held criminally liable for the death of a federal agent caused when a gun battle erupted during an undercover cocaine buy. RULE: When a co-conspirator is in a position such that it is reasonably foreseeable to him that an unintended crime might occur, he can be held responsible for that crime if it indeed occurs; those not in such a position will be more likely to escape responsibility for the crime.

ii. MPC
1. Contrary to Pinkerton, MPC does not equate conspiracy with complicity.
a. Comment to 2.06(3): Under the MPC view, conspirators are only liable for substantive offenses that they intend as evidenced by whether or not the conspirator solicited the commission of the offense or aided, or agreed or attempted to aid, in its commission.  

b. According to MPC, without such limitations there would be no end to the number of additional offenses that could be attributed to a defendant, even though the defendant did not intend or know of the offenses.

11) EXCULPATION

a. Justification

i. A justification defense deems conduct that is otherwise criminal to be socially acceptable and non-punishable under specific circumstances of the case. Actions, which would otherwise constitute a crime, are justified under certain circumstances, meaning that no criminal liability attaches, because the action is considered proper under the circumstances.  

ii. Self defense

1. Common law

a.  The use of force in self-defense is justified when the defender faces a threat, actual or apparent, from i) unlawful and ii) immediate force, with iii) no reasonably-available alternative to avoid confrontation, and the defender has iv) a good faith and v) reasonable belief that the threat presents vi) imminent risk of vii) death or serious bodily injury, plus viii) a belief that the self-defense is necessary to prevent death/injury, and ix) uses an amount of force proportional to the threat.  Deadly force is justified against a threat of deadly force.  (United States v. Peterson, D.C. Circuit 1973)

2. MPC

a. 3.04(1): A person is justified in using force upon another person if he believes that such force is immediately necessary to protect himself against the exercise of unlawful force by the other on the present occasion. 

b. 3.04(2)(a)(i): In a departure from common law principles but in accord with the modern trend, a person may not use force to resist an arrest that he knows is being made by a police officer, even if the arrest is unlawful (e.g., without probable cause). However, this rule does not prohibit use of force by an arrestee who believes that the officer intends to use excessive force in effectuating the arrest.
iii. Reasonable belief

1. Common law – Objective test:

a. Under many state statutes the defender’s belief must be objectively reasonable under the circumstances, but the circumstances may include reasonable misperceptions of the attackers’ intentions. 

i. People v. Goetz, New York court of Appeals, 1986. FACTS: When a white commuter shot four black men he believed were about to rob him, he contended the shooting was justifiable self-defense because it was subjectively reasonable.  RULE: Justifiable self-defense must be objectively reasonable under the circumstances, but the circumstances may include perceptions of the attackers’ intentions Subjective basis for the use of such force cannot be the standard for a civilized society.  It is too easy to fabricate a justification for the use of force.  The situation must objectively require the use of such force, and the factors must identifiable by the trier of fact. 

2. MPC – Subjective test:

a. 3.04, 3.09 and Comments: The defendant’s belief that the attack is dangerous and self-defense is necessary may be subjectively reasonable (i.e. a good faith belief).

i. 3.09: Anyone who kills with an honest but unreasonable need for self-defense is guilty of negligent homicide. (FEW states have adopted this provision.)

b. Rationale: The privilege of self-defense is based on reasonable appearances, rather than on objective reality.  Thus, a person is justified in using force to protect himself if he subjectively beliefs that such force is necessary to repel an imminent unlawful attack, even if appearances prove to be false.  Courts are increasingly applying a subjective standard of the “reasonable person in the defendant’s situation” instead of the “reasonable person” standard.  Factors that may be relevant to that situation or circumstances include:

i. The physical movements of the potential assailant;

ii. Any relevant knowledge the defendant has about that person;

iii. The physical attributes of all persons involved, including the defendant;

iv. Any prior experiences which could provide a reasonable basis for the belief that the use of deadly force was necessary under the circumstances. 

iv. Imminence 

1. Common law

a. In most jurisdictions, self-defense (perfect or imperfect) requires an imminent risk of death or serious injury, which does not include perceived threats of later harm.

i. State v. Norman, Supreme Court of North Carolina, 1989.  FACTS: A long-abused wife who shot her sleeping husband was charged with murder and claimed self-defense on the ground she expected he would kill her eventually. RULE: Absent imminent peril, a history of spousal abuse will not constitute a defense in a homicide prosecution.  Self-defense may be raised in a criminal prosecution only when a defendant reasonably believes herself to be in imminent danger or death or such serious bodily harm that recourse to legal authority would not have been practicable.  The killing of another person is the most extreme recourse to a person’s right of self-preservation and, therefore, can only be justified by real or apparent necessity.   To accept the now in vogue “battered wife syndrome” would remove such justification and open the floodgates to legal homicide based on a defendant’s conjecture about possible future events.  This could make homicidal self-help an accepted norm. Here, Norman had ample time and opportunity to resort to other means of preventing further abuse by her husband. 

ii. A few courts have allowed the jury to decide whether self-defense was reasonable evening a sleeping-victim case. (Robinson v. State) 

b. Defensive contract killing: Defenders who ire others to kill their attackers cannot claim self-defense. (People v. Yaklich)

c. Threats alone may not be sufficient to create an “immediate risk”. (State v. Schroeder)  But they may in certain circumstances; In State v. Janes, a battered child was justified in killing a threatening abuser.

2. MPC

a. 3.04(1): It is sufficient that the defender reasonably believed defensive force was imminently necessary on the present occasion.”

v. Reasonable force/deadly force

1. Common law

a. Most courts hold that deadly defensive force is only justified against unlawful deadly force, but not against non-deadly assault or offensive contact.  (State v. Clay).  

2. MPC

a. 3.11(2), 3.04(2)“Deadly force” – which is intended or likely to kill or cause serious harm – is only permitted when threatened with “death, serious bodily harm, kidnapping or sexual assault.

vi. “Imperfect” self-defense claims

1. Common law

a. The traditional common law rule is that if any element necessary to prove self-defense is lacking, the defense is wholly unavailable to a defendant. Some states now recognize a so-called “imperfect” or “incomplete” defense of self-defense to murder, which results in conviction for the lesser offense of either voluntary or involuntary manslaughter.  For example, a defendant who fails to satisfy the “reasonableness” component, although his belief was genuine, might be able to assert an “imperfect” or incomplete” claim of self-defense, mitigating his crime to manslaughter.  

2. MPC

a. MPC likewise recognizes an imperfect defense were the defendant asserts a justification defense, evaluated in terms of the defendant’s subjective belief in the necessity of using force or other material circumstances.  

b. HOWEVER, justification defenses are subject to 3.09(2), which provides that when the defendant is reckless or negligent in regard to the facts relating to the justifiability of his conduct, the justification defense is unavailable to him in a prosecution for an offense for which recklessness or negligence suffices to establish culpability.  EX: killing with an honest but unreasonable need for self-defense is guilty of negligent homicide.  (FEW states have adopted this provision.)

vii. Burden of proof

1. Majority rule: Most jurisdictions require that, once a defendant present evidence raising the issue of self-defense, prosecutors must disprove self-defense beyond a reasonable doubt.

viii. Battered Woman Syndrome (BWS)

1. BWS testimony is generally accepted as scientifically reliable. Some state statutes explicitly admit BWS evidence. 

2. When battered women kill their batterers and claim self-defense, expert testimony on battered woman’s syndrome is admissible to prove they faced imminent risk of injury, but inadmissible to prove their belief in that risk was objectively reasonable. 

a. State v. Kelly, Supreme Court of New Jersey, 1984. FACTS: When a battered wife who stabbed her husband was charged with murder, she contended expert testimony on battered-woman’s syndrome would show she acted in self defense. 

3. Confrontational homicides (battered woman kills her partner during a battering incident)

a. An instruction on self-defense is almost always given.  IT is now routine for a court to permit a battered woman to introduce evidence of the decedent’s prior abusive treatment of her, in support of her claim of self-defense.

4. Non-confrontational homicide (battered woman kills her abuser while he is asleep or during a significant lull in the violence)

a. Courts are divided on whether self-defense may be claimed if there is no evidence of threatening conduct by the abuser at the time of the homicide, although the majority position is that homicide under such circumstances is unjustified.

5. Third-party killer cases (battered woman hires or importunes another to kill her husband, and then pleads self-defense)

a. Courts have unanimously refused to permit instructions in 3rd party hired-killer cases.

ix. EXCEPTIONS to self-defense

Defensive force is prohibited in certain circumstances, even though the defender faces imminent threat of death or injury.

1. DUTY TO RETREAT

a. Common law

i. English common law imposed a strict duty to retreat.  Doctrine: If a person can safely retreat and, therefore, avoid killing the aggressor, deadly force is unnecessary.   

1. State v. Abbott, Supreme Court of New Jersey, 1961. FACTS: A man who wounded his neighbors with a hatchet during a brawl was charged with assault for not avoiding the confrontation.  RULE: In “retreat” jurisdictions, persons confronted with force must attempt to retreat before using deadly defensive force, if they know they can retreat with complete safety. 
ii. American courts began rejecting the doctrine because it did not comport with American values. The no-retreat rule is no longer considered the majority rule. 

1. A slim majority of jurisdictions permit a non-aggressor to use deadly force to repel an unlawful deadly attack, even if he is aware of a place to which he can retreat in complete safety. 

2. Many jurisdictions, however, provide that a non-aggressor who is threatened by deadly force must retreat rather than use deadly force, if he is aware that he can do so in complete safety.

iii. Universally accepted exception to rule of retreat: non-aggressor need not ordinarily retreat if he is attacked in his own dwelling place or within its curtilage, even though he could do so in complete safety.

b. MPC

i. One may not use deadly force against an aggressor if he knows that he can avoid doing so with complete safety by retreating.  

ii. Retreat is not generally required in one’s home or place of work.  However, retreat from the home or office IS required:

1. If the defendant was the initial aggressor, and wishes to regain his right of self-protection or

2. Even if e was not the aggressor if he is attacked by a co-worker in their place of work.  However, the Code does not require retreat by a non-aggressor in the home, even if the assailant is a co-dweller.  

2. Provocateurs: FAULT FORFEITS PRIVILEGE OF SELF DEFENSE.

a. Common law (majority rule)

i. In most jurisdictions, the aggressor in a conflict culminating in death cannot claim self-defense, unless e i) attempted to withdraw from the violent altercation in food faith and ii) communicated his intent to his adversary by word or deed.  
1. United States v. Peterson, United States Court of Appeals, D.C. Circuit, 1973.  FACTS: A man who dared another enter his house then shot him dead, and claimed self-defense. RULE: The aggressor in a conflict culminating in death cannot invoke the protection of self-defense, unless they 1) attempted to attempted to withdraw from the violent altercation in good faith and 2) communicated their intent to their adversary by word or deed. 

b. MPC

i. MPC (minority rule)

1. 3.04 and Comments, a provocateur cannot use deadly defensive force against an “attacker” whom the provocateur attacked with the intent to kill or seriously injure. The provocateur is still justified in using non-deadly defensive force.

ii.  Defense of property

a. Common law

i. A person in possession of real or personal property is justified in using non-deadly force against a would-be dispossessor if he reasonably believes that such force is necessary to prevent imminent and unlawful dispossession of the property.  UNDER NO CIRCUMSTANCES may a person use deadly force to prevent dispossession.

1. People v. Ceballos, Supreme Court of California, 1974. FACTS: Ceballos set a gun to shoot at anyone who attempted to enter his garage.  RULE: An injury or killing by the use of a deadly mechanical device is not justified where the device injures in response to a non-violent burglary.  

b. MPC

i. 3.06(1)(a) provides that a person may use non-deadly force upon another person to prevent or terminate an entry or other trespass upon land, or to prevent the carrying away of personal property, if he believes that 3 conditions exist:

1. The other person’s interference with the property is unlawful;

2. The intrusion affects property in the defendant’s possession, or in the possession of someone else for whom he acts; and

3. Non-deadly force is immediately necessary.

ii. 3.06(3)(d)(ii):  MPC goes beyond common law in permitting deadly force to protect any type of property in limited circumstances, where the defendant believes that:

1. The other person is attempting to commit arson, burglary, robbery, or felonious theft or property destruction;

2. Such force is immediately necessary to prevent commission of the offense; and either 

3. The other person previously used or threatened to use deadly force against him or another person in his presence, or

4. The use of non-deadly force to prevent commission of the offense would expose him or another innocent person to substantial danger of serious bodily harm.  

iii. Necessity (choice of evils)

1. Common law

a. Approximately 1/2 of states now statutorily recognize a necessity defense. Generally speaking, a person is justified in violating a criminal law if the following six conditions are met:

i. The defendant must be faced with a clear and imminent danger.

ii. There must be a direct causal relationship between the action and the harm to be averted.

iii. There must be no effective legal way to avert the harm. 

iv. The harm that the defendant will cause by violating the law must be less serious than the harm he seeks to avoid.  The defendant’s actions are evaluated in terms of the harm that was reasonably foreseeable at the time, rather than the harm that actually occurred.   

v. There must be no legislative intent to penalize such conduct under the specific circumstances. 

vi. The defendant must come to the situation with “clean” hands, i.e., he must not have wrongfully placed himself in a situation in which he would be forced to commit the criminal conduct.

b. Necessary or compelled prison escapes: Prison escapees may claim the defenses of necessity and duress.  

i. People v. Unger, Supreme Court of Illinois, 1933. FACTS: An escaped prisoner claimed his escape was justified to escape inmates’ death threats and sexual assaults.  RULE: Prison escapees may claim the defenses of necessity and duress. 

c. Poverty as justification: Poverty is not valid grounds for claiming necessity or duress. ( Borough of Southwark v. Williams) 

2. MPC

a. Necessity defense is broader under MPC  than under common law.

b. 3.02: A person is justified in committing a crime he believes is absolutely necessary to avoid a harm to himself or others, if i) the harm to be avoided is objectively greater than that caused by the crime, ii) no other law defining the offense provides applicable exceptions or defenses, iii) there was no plain legislation intent to exclude the justification, and iv) if the crime punishes negligence or recklessness, the person was not negligent or reckless in bringing about the situation requiring the choice of evils.

c. Unlike common law, the Code does not require that the harm be imminent or that the defendant approached the situation with “clean hands.”  Furthermore, the common law limitations regarding natural forces, homicide cases, and property and personal are inapplicable to the Code’s necessity defense. MPC allows necessity defense for homicide, while common law draws line – Dudley – no necessity defense for homicide.

3. Killing necessary to save others

a. Common law

i. If several people face a situation where only some can survive, the law is unclear on how they must act.

1. The preservation of one’s own life is not justification for killing an innocent person.
2. Regina v. Dudley and Stephens, Queen’s Bench Division, 1884. FACTS: One of three men faced with starvation killed a teenage boy, and the three men then ate his body parts.  RULE: The preservation of one’s own life is not a justification for killing an innocent person. Where the victim has not assaulted or otherwise endangered the killer, the killer has not, by necessity, been placed in a position which permits him to kill the innocent victim.  The extreme necessity of hunger does not justify larceny, nor can it justify murder.  While, generally, the preservation of one’s own life is a duty; in some cases, the highest duty may be to sacrifice it.  

3. Some courts hold that each may save his own life and claim the necessity defense if i) the choice of lives is made by lot, and ii) there is no special relationship between them which would require one to sacrifice himself for another.  (United States v. Holmes)

b. MPC

i. 3.02 and Comments: Persons are justified in killing to save lives if they save more people than they kill, even if those killed are innocent.  

4. Necessity defense may not be used to promulgate rules permitting certain conduct in advance of any criminal activity.  

a. Public Committee Against Torture v. State of Israel, Supreme Court of Israel, 1999. FACTS: Criminal suspects challenged Israel’s methods of interrogation, which permitted physical shaking, etc., and the concept of “necessity” was asserted to permit such interrogation. RULE: The necessity defense may not be used to promulgate rules permitting certain conduct in advance of any criminal activity. 

b. Excuse

i. Excuse defenses focus on the defendant’s moral culpability or his ability to possess the requisite mens rea.  Persons committing crimes are excused in certain circumstances insanity, mental defect, etc)  meaning that, while the action remains a crime, the person’s penalty is reduced/waived, because the person is not deemed to have criminal intent.  In practice, cases and statutes often confuse justification with excuse.

1. Involuntary actions: Persons who commit criminal acts involuntarily, by reflect, or through physical compulsion, are not guilty.

2. Deficient but reasonable actions: The person had the power to choose, but the choice is so constrained than a reasonable person would not so choose. 

a. Cognitive deficiency: The lack of knowledge must be excusable, and not reckless or negligent.

b. Volitional deficiency: A lack of will, such as duress.  

3. Irresponsible actions: The person could not have acted otherwise, because of lack of adequate capacities for making rational judgments, such as legal insanity.  

ii. Duress

1. Common law

a. A person may be acquitted of any offense EXCEPT MURDER if the criminal act was committed under the following circumstances:

i. Another person issued a specific threat to kill or grievously injure the defendant or a third party, particularly a near relative, unless he committed the offense;

ii. The defendant reasonably believed that the threat was genuine;

iii. The threat was “present, imminent, and impending”, at the time of the criminal act; 

iv. There was no reasonable escape from the threat except through compliance with the demands of the coercer; and

v. The defendant was not at fault in exposing himself to the threat. 

b. Common law rule, expressly adopted by statute in some states, is that duress is not a defense to an intentional killing.  A few states recognize an “imperfect” duress defense, which reduces the offense to manslaughter.   Courts are split on the availability of the duress defense in felony-murder prosecutions.

c. When a person acts consciously but is forced to act, he may be excused from liability for any crimes committed.

i. State v. Toscano, Supreme Court of New Jersey, 1977. FACTS: Toscano, a chiropractor, accused of insurance fraud, claimed the common law duress defense, claiming a co-conspirator forced him to cooperate through threats. RULE: Under New Jersey law and the MPC, duress is a defense to any crime, other than murder, if the defendant committed the crime because he was coerced by the use/threat of unlawful fore against himself/another, which a reasonable person in the situation would be unable to resist.  

d. Imminence requirement: Most modern state statutes require the threatened harm to be immediate, imminent or instant.  

i. United States v. Fleming, 1957: American POW in Korea, forced to prepare anti-American propaganda by threats of unbearable living conditions, may not claim duress, because death was not imminent. 

ii. US v. Contento-Pachon.  Court ruled that a drug mule who only agreed to traffic drugs in response to threats to kill his wife and child could use the duress defense. Defendant must be operating under the threat of immediate harm (Evidence showed that defendant was); and defendant must show that he could not escape and the opportunity to escape must be reasonable (Pacon’s alternative was to flee and leave his house and job, this is not a reasonable alternative.)
e. Duress defense is not available if the actor recklessly placed themselves in a situation in which it was probable that he would be subject to duress.  The defense is also unavailable if he was negligent in placing himself in such situation, whenever negligence suffices to establish culpability for the offense charged.

i. Regina v Sharp. Joining a gang to commit petty theft that escalates into being pressured into doing more cannot use defense of duress.

2. MPC

a. Duress is an excuse to any crime, other than murder, if the defendant committed the crime because he was coerced by the use/threat of unlawful force against himself/another to commit the commanded crime, and the threat is such that a reasonable person in the situation would be unable to resist.

b. Broader than common law: NO imminence requirement!  Also, under MPC people who recklessly put themselves in the situation where they were under duress can STILL use the duress defense (2.09(2)). 

c. Reasonable person standard – what factors can be considered

i. Physical size

1. Always taken into consideration

ii. Age

1. YES – taken into consideration

2. Under common law

a. Under 7 you can do anything

b. 7-14 up for grabs

c. Over 14 you are tried as an adult

3. Different jurisdictions now have different standards (13yrs in jail for life w/o parole!)

4. Supreme Court has said you cannot execute anyone under 18.

iii. Intelligence

1. Not allowed by most courts 

2. Arguments for/against

a. Yes, goes to moral culpability 

b. Yes, if you can correlate IQ with ability to understand the law, so it may not effect deterrence 

c. Yes, could argue that it is as quantifiable and important as size and age

d. No, intelligence has nothing to do with “reasonable firmness” it is not really relevant to the offense (its not that you don’t know the difference b/w right and wrong)

iv. Mental Retardation

1. Common law – NO

a. US v. Johnson. Court held that evidence of mental retardation should not be admitted to modify the “reasonable person” standard for the purposes of a duress defense.  This is in accord with the common law rule that an adult suffering  from a mental deficiency is nevertheless held to a reasonable person standard

2. MPC – YES

a. Commonwealth v. DeMarco. Court held that mental retardation should be considered as part of an actor’s “situation” for the purposes of its duress provision.  This is derived from MPC which says that the fact that a defendant suffers from a gross and verifiable mental disability should be a relevant consideration in the actors “situation”.

v. Prior Experience

1. Courts are split whether or not should be considered

2. You have to prove that it is so relevant to the circumstances of this case that it must come in

vi. Timidity 

1. Not considered

vii. Phobias

1. The law creates a counter compulsion to help to stop you from giving into your compulsion

2. Takes away from deterrence effect of laws

3. We don’t know exactly how these things effect your brain

4. Easily faked- how do we assess these ourselves

5. It is hard for science to say whether someone has an irresistible impulse or not

iii. Intoxication

1. Common law

a. Involuntary intoxication: Involuntary intoxication is no defense to criminal prosecution, though it may allow a lesser sentence.

i. Regina v. Kingston, House of Lords, 1994. FACTS: A pedophile, charged with molesting a boy, claimed he did so only because he was drugged by a blackmailer.  RULE:  Involuntary intoxication is no defense to criminal prosecution, though it may allow a lesser sentence.  Involuntary intoxication DOES NOT negate the mens rea necessary for criminal liability.  When a drug removes a person’s inhibitions, it may allow him to commit an act which he is otherwise inclined to do but possessed sufficient self-restraint to avoid. The essential evil mental state exists; the drug only allows it to be acted upon. 
ii. Best argument under common law for a defendant found to have been involuntarily intoxicated - temporary insanity.  Furthermore, one who committed an offense while involuntarily intoxicated can otherwise seek acquittal by asserting the mens rea defense.

b. Voluntary Intoxication

i. Voluntary intoxication is not a defense to general-intent crimes.  Voluntary intoxication is a defense to specific intent crimes.

1. People v. Hood, Supreme Court of California, 1969. FACTS:  A drunkard who shot a cop claimed voluntary intoxication was a defense to assault.  RULE: In crimes of general intent evidence of the accused’s intoxication shall not be considered in determining guilt or innocence. 
c. Generally, states have an extremely high threshold for allowing evidence of intoxication in! Unsympathetic except with regards to drunk driving.  Intoxication is only considered relevant when intoxication is great enough to produce a complete “prostration of the faculties; intoxication short of this is deemed incapable of negating specific intent and therefore is inadmissible.” Also, states usually distinguish between  “specific intent” and “general intent”.
d. Specific v. General intent crimes

i. Specific intent 

1. Crime is defined by conduct

2. For specific intent crimes, where one has a specific goal in mind (i.e. Homicide), defendant has to be really, really drunk for jurisdictions to let you bring intoxication defense in. General intent- (ie. Rape) there is no specific goal as part of the statute 

ii. General intent

1. Negligence crimes will always fall under general intent

2. No intoxication evidence allowed

3. As prosecutor you want to argue that the case is a general intent crime

2. MPC

a. (2.08(1)-(2): Mens Rea Defense – Any form of intoxication is a defense to criminal conduct if it negates an element of the offense. Since the Code does not distinguish between “general intent” and “specific intent” offenses, the mens rea defense is broadly applied, with one exception.  

b. In the case of crimes defined in terms of recklessness, a person acts “recklessly” as to an element of the crime if, as the result of the self-induced intoxication, he was not conscious of a risk of which he would have been aware had he not been intoxicated.  Reckless  - too bad!!!

c. MPC 2.08 says there is a “but for test” and if it is a reckless standard and  if the only reason that you don’t know about a risk is b/c you were drunk, too bad.
d. 2.08(4): Insanity – Pathological and involuntary intoxication are affirmatives defenses, if the intoxication causes the defendant to suffer from a mental condition comparable to that which constitutes insanity under the Code. 

iv. Insanity [what is the standard test?]
1. Actors deemed insane are generally entitled to leniency. Criminal who committed crime while insane may usually offer insanity as a complete defense.  Furthermore, defendants who later become insane may not be tried, convicted, sentenced or executed, and often must be transferred from prison to mental hospitals.

2. Common law

a. M’Naghten Rule: Defendant is insane if, at the time of the act, he i) had a mental disease ii) which caused a defect of reason iii) which made him unable to understand either the act’s nature/quality or its wrongness.  

i. This test requires total cognitive disability and does not allow for degrees of incapacity and nor does it recognize volitional incapacity in which a person is aware that conduct is wrong yet cannot control his behavior.  

3. MPC

a. One may be found not guilty by reason of insanity if he lacks “substantial” capacity to i) appreciate the wrongfulness of the conduct or ii) to conform actions to the law. 

i. To “appreciate” wrongfulness, a person must personally understand the conduct is wrong, not just realize that society labels it as wrong.

ii. An “irresistible impulse” is one that “substantially” deprives the defendant of free will, even if the deprivation is not total. 

b. MPC irresistible impulse prong of the test of insanity: The irresistible impulse test supplements the M’Naghten test so that one may be found not guilty by reason of insanity if he does not have the power to choose between right and wrong because the insane impulse overcame his will.  A defendant is deemed insane if “unable to adhere to the right” due to an “irresistible impulse.”  Typically, an impulse is deemed irresistible if it completely deprived the defendant of choice/volition/and/or if the defendant would have acted on the impulse even had he known a policeman was present.

4. CURRENT STANDARDS

a. After JFK’s murderer was acquitted under the MPC test, because the jury could not find him sane beyond a reasonable doubt, legislators limited the insanity defense in various ways:

i. Return to M’Naghten: Several states abandoned the MPC test outright in favor of M’Naghten – California, Texas, Indiana.  Some 21 states now use a modified M’Naghten rule.  

ii. Rejection of “irresistible impulse” test

1. 5th circuit held that evidence of drug addiction is admissible to prove defendants suffered from a mental disease or defect that made them unable to appreciate their actions’ wrongfulness, but inadmissible to prove they acted under irresistible impulses that made them unable to act legally.

a. United States v. Lyons, United States Court of Appeals, 5th Circuit, 1984. FACTS: A drug addict, convicted of possessing drugs, claimed the trial court improperly excluded evidence of drug-induced insanity.  RULE: In the 5th Circuit, evidence of drug addiction is admissible to prove defendant suffered from a mental disease or defect which made them unable to appreciate their actions’ wrongfulness, but inadmissible to prove they acted under irresistible impulses which made them unable to act legally.

iii. Federal insanity test: For federal prosecutions, insanity is an affirmative defense requiring:

1. Severe mental disease or defect;

2. Which makes defendant unable to appreciate the nature and quality or wrongfulness of his acts. (U.S.C. 17(a)) (rejection of irresistible impulse test)

v. NEW patterns of excuse 

1. Drug addiction: It is unconstitutionally cruel and unusual for states to criminalize drug addiction where the targeted person has not possessed drugs or committed anti-scial acts within the state, because narcotics addiction is a disease.  

a. Robinson v. California, Supreme Court of the United States, 1962. FACTS: A drug addict, arrested for narcotics addiction, challenged the state’s right to criminalize the status of addiction. RULE: It is unconstitutionally cruel and unusual for states to criminalize drug addiction where the targeted person has not possessed drugs or committed anti-social acts within the state, because narcotics addiction is a disease.

2. Alcoholism: it is not unconstitutionally cruel for states to criminalize public drunenness, because chronic alcoholism is not a disease. 
a. Powell v. Texas, Supreme Court of the United States, 1968. FACTS: Powell’s conviction for being drunk in public was upheld by the Supreme Court.  RULE: The 8th Amendment prohibition against cruel and unusual punishment is not violated wen a state imposes sanctions for public behavior (public intoxication) which violates its law. RULE: In light of current medical knowledge, chronic alcoholics in general do not suffer form such an irresistible compulsion to drink and to get drunk in public, that they are utterly unable to control their performance of either or both of these acts, and thus cannot be deterred at all from public intoxication.

3. Drug addiction is no defense to prosecution for drug possession.
a. United States v. Moore, United States Court of Appeals, 1973.  FACTS: Heroin addict, convicted of possession and trafficking, contended addiction was a defense to prosecution for possessing drugs.  RULE: Evidence of long and intensive dependence on drugs resulting in substantial impairment of behavioral controls and self-control over the use of the drug in question is not admissible on the issue of criminal responsibility. 

12) RAPE 
a. Common law 

i. Actus Reus
1. Generally, sexual intercourse by a male with a female not his wife, constitutes rape if it is committed:

a. forcibly;

b. (by means of deception);

c. while the female is asleep or unconscious; or

d. under circumstances in which the female is not competent to give consent (e.g., she is drugged, mentally disabled, or underage).

ii. Mens Rea
1. Rape is a general-intent offense. As such, a defendant is guilty of rape if he possessed a morally blameworthy state of mind regarding the female’s lack of consent. 

iii. Norm 

1. Traditional rape statutes define the offense as sexual intercourse achieved “forcibly,” “against the will” of the female, or “without her consent.” Like the common law, such statutes are gender-specific, i.e., only males are legally capable of perpetrating the offense, and only females can legally be victims of the crime. 

2. Many states now extend the law to specified forms of non-forcible, but nonconsensual, sexual intercourse, e.g., sexual intercourse by a male with an unconscious or drugged female.  Increasingly, rape is now defined in gender-neutral terms regarding both the perpetrator and the victim. In the most reformed statutes, the offense has been broadened to include all forms of sexual penetration.

b. MPC

i.  MPC 213.1(1): A male is guilty of rape if, acting purposely, knowingly, or recklessly regarding each of the material elements of the offense, he has sexual intercourse with a female under any of the following circumstances:

1. the female is less than 10 years of age;

2. the female is unconscious;

3. he compels the female to submit by force or by threatening her or another person with imminent death, grievous bodily harm, extreme pain or kidnapping; or

4. he administers or employs drugs or intoxicants in a manner that substantially impairs the female’s ability to appraise or control her conduct. 

ii. MPC 213.1(2): Gross Sexual Imposition: A male who has sex with a female not his wife commits a felony in the third degree if:

1. He compels her to submit by any threat that would prevent resistance by a woman of ordinary resistance; or

2. He knows that she suffers from a mental disease or defect which renders her incapable of appraising the nature of her conduct

3. He knows that she is unaware that sex is had with her or that she submits b/c she mistakenly thinks it is her husband
c. Most rape statutes have a FORCE REQUIREMENT

i. Exceptions

1. Force is not necessary when the victim is underage, unconscious, or mentally incompetent.  

2. A victim’s reasonable fear of death or serious bodily injury precludes the need to show force on the part of the attacker or resistance on the part of the victim.
a. State v. Rusk, Court of Appeals of Maryland, 1981. FACTS: A woman drove a man she met at a bar home and, after he took her car keys and she went to his room with him, he allegedly raped her. RULE: A victim’s reasonable fear of death or serious bodily injury will preclude the need to show force on the part of the attacker or resistance on the part of the victim.

ii. As part of force requirement, many jurisdictions used to require proof of resistance by the victim.

1. The old requirement was that a woman resist to the “utmost.” This requirement was based on a basic distrust of women’s testimony regarding rape.  (People v. Barnes) Today, all jurisdictions except Louisiana, have abandoned this requirement.  

2. Many jurisdictions still require “reasonable” resistance by the victim, unless resistance would lead to death or serious bodily injury.

3. Some jurisdictions require “earnest” resistance, meaning that resistance that could be expected from a person who genuinely does not want to participate in sexual intercourse.

4. Some jurisdictions have completely abandoned the resistance requirement, recognizing that the absence of resistance is not necessarily probative on the issues of force and non-consent.  

5. All courts recognize that resistance is unnecessary in at least some circumstances, i.e. when deadly force is used. 

6. Many courts excuse the resistance requirement if the woman had a reasonable fear that resisting would lead to death or bodily injury, but the fear must be objectively reasonable. 

7. MPC defines rape solely in terms of the male’s acts of aggression and does not require proof of resistance by the victim.

iii. Force is sometimes said to include non-physical threats that induce fear or intimidation.

1. However, many jurisdictions do not accept non-physical threats as evidence of force. (People v. Thomson)

2. Some jurisdictions have created lesser sexual offenses where the victim is compelled to have sexual intercourse b the use of non-physical threat that create fear or misapprehension.

3. 213.1(2) MPC approach to nonphysical threats: permits a conviction for “gross sexual imposition” in cases where submission is compelled by threat of force or “by any threat that would prevent resistance by a woman of ordinary resolution.”

d. Most jurisdictions hold that consent induced by fraud or deception is still VALID CONSENT.  

i. People v. Evans, Supreme Court, New York County, 1975. FACTS: A 37 year-old bachelor lured  naïve 20-year old woman to his apartment by pretending to conduct a psychological experiment and used various strategies to manipulate her into having sex. RULE: A woman’s consent to sexual intercourse procured by deception or misrepresentation is still valid consent and will prevent a conviction for rape.  If a person’s words are misinterpreted as threatening but were not meant to be so, there is no basis for finding the necessary criminal intent to establish culpability under the law. 

ii. Boro v. Superior Court, 1985. FACTS: Boro induced a woman to have sexual intercourse with him b falsely telling her that intercourse with him would treat her alleged fatal disease. RULE: Consent to sexual intercourse induced by fraud is valid consent and prevents a rape conviction.

iii. Some jurisdictions have created lesser sexual offenses for cases where the victim was fraudulently induced to consent. 
e. Reasonable mistake as to consent

i. Some courts hold that a defendant’s reasonable mistake as to the victim’s consent may be a defense to rape.

1. Commonwealth v. Sherry, Supreme Judicial Court of Massachusetts, 1982.  FACTS: Three doctors were convicted of rape after taking a nurse to a house and separately having sex with her, despite the doctors’ mistake of fact as to the nurse’s consent. RULE: A defense of mistake of fact must be based on a reasonable good faith standard.  

ii. However, most states apply strict liability for defendants in rape cases on the issue  of consent.
1. Commonwealth v. Fischer, Superior Court of Pennsylvania, 1998. FACTS: During the second sexual encounter between Fischer and the victim, Fischer believed the victim consented to their rough sex even when the victim was protesting. RULE:  A mistake of fact regarding the victim’s consent is not a defense to rape. 

13) THEFT OFFENSES 

a. Blackmail: Written differently in each jurisdiction but they all involve taking something from someone else with threat of something else. (very broad)

b. MPC 223.4: Theft of Extortion: A person is guilty of theft if he obtains property of another by threatening to:

i. Inflict bodily harm on anyone or commit any other criminal offense

ii. Accuse anyone of a criminal offense

iii. Expose any secret tending to subject any person to hatred, contempt or ridicule or to impair his credit or business repute; or

iv. Take or withhold action as an official or cause an official to take or withhold action; or

v. Bring about or continue a strike, boycott or other collective unofficial action, if property is not demanded or received for the benefit of the group in whose interest the actor purports to act; or

vi. Testify or provide info or withhold info with respect to another’s legal defense or claim

vii. Inflict any other harm which would not benefit the actor
c. A demand for settlement of a civil action, accompanied by a malicious threat to expose the wrongdoer’s criminal conduct, if made with intent to extort payment, against his will, constitutes the crime of blackmail.  

i. State v. Harrington, Supreme Court of Vermont, 1969. FACTS: Ms. Morin’s attorney wrote a letter to her husband threatening exposure of his adultery and other improprieties if he didn’t agree to her divorce settlement. RULE: A demand for settlement of a civil action, accompanied bb a malicious threat to expose the wrongdoer’s criminal conduct, if made with intent to extort payment, against his will, constitutes the crime of blackmail. 

d. The extortion statutes were intended to prevent the collection of money by the use of fear induced by means of threats to accuse a debtor of a crime.
i. People v. Fichtner, New York Supreme Court, Appellate Division, 2nd Department. FACTS: Fichtner, a supermarket manager, threatened to accuse Smith publicly of petit larceny unless he signed an admission and paid him $50.   RULE:  The extortion statutes are intended to prevent the collection of money by the use of fear induced by means of threats to accuse a debtor of a crime, even where the victim is in fact guilty of the crime the defendant actually believes him to be.

e. In blackmail, the heart of the problem is that two separate acts, each of which is a moral and legal right, can combine to make a moral and legal wrong.

f. Property that will qualify for theft – tangible and intangible

i. The government has a property interest in certain of its private records, which it may protect by statute as a ting of value.
1. United States v. Girard, United States Court of Appeals, 2nd Circuit, 1969. FACTS: Girard was a former DEA agent who illegally sold government information and was then double-crossed by his partner in crime.  RULE: The government has a property interest in certain of its private records which it may protect by statute as a ting of value.  

ii. Confidential information is not “property” for the purposes of the law of theft.  
1. Regina v. Stewart, Supreme Court of Canada, 1988. FACTS: Stewart was hired to obtain confidential information regarding hotel employees and tried to pay a security guard to snoop in the records.  RULE: Confidential information is not “property” for the purposes of the law of theft.  

iii. The mail fraud statute is violated when a fiduciary fails to disclose material information, which he is under a duty to disclose to another, under circumstances where the non-disclosure could or does result in harm to the other.

1. United States v. Siegal, United States Court of Appeals, 2nd Circuit, 1983. FACTS: Siegel was involved in creating a hidden cash fund from the sales of “off the books” merchandise at the store where he was an officer. RULE: The mail fraud statute is violated when a fiduciary fails to disclose material information which he is under a duty to disclose to anther under circumstances where the non-disclosure could or does result in harm to the other.
14) SENTENCING

a. State Law: Consistent with rehabilitation, virtually every state by 1960 used some form of “indeterminate sentencing.” This system afforded judges considerable sentencing discretion, encouraged individualization of maximum sentences, and authorized correctional officers (primarily parole boards) to release a prisoner before completion of the sentence imposed by the judge, if the prisoner satisfied rehabilitative goals.  

b. Federal Law: Federal judges are now required to impose sentences in conformity with the Federal Sentencing Guidelines. In brief, after following a series of steps, the judge arrives at a numerical range, within which he determines the specific sentence for a given convicted defendant. These guidelines greatly reduce the discretion afforded judges in federal criminal trials. 

c. 8th Amendment Limits on Punishment

i. Principle: The Supreme Court has held that implicit in the 8th Amendment’s prohibition against “cruel and unusual punishment” is that punishment not be grossly disproportional to the crime committed.

ii. Death penalty: The Supreme Court has stated that the death penalty “does not invariably violate the Constitution”, but has ruled that death is a grossly disproportional punishment for the crime of rape of an adult woman. 

POLICY

· The Role of the Prosecutor: The Decision To Charge and Plea Bargaining

· Why would a prosecutor not charge?

· Prioritizing b/c you cannot take every case to trial

· Political considerations

· Cut a deal with them to get more information

· Recognize their defense

· Feel harm of their crime is not right when looking at what the punishment is (Jarnarlo Wilson)

· Statute is old or overly broad, would be unjust to prosecute

· Kick it to another jurisdiction

· Attica tells us that there is almost no review over whether or not prosecutors bring cases or not

· Inmates of Attica Correctional Facility v. Rockefeller.  The courts have uniformly refrained from overturning, at the instance of a private person, discretionary decisions of federal prosecutors not to prosecute persons whom a complaint of criminal conduct has been made.  American courts uniformly hold that separation of powers requirements prohibit judges from compelling an unwilling prosecutor to file charges.

· Discrimination in the Decision to Charge
· United States v. Armstrong- Makes it very hard to bring a selective prosecution claim

· The question is what the appropriate standard for discovery for a selective prosecution claim is

· The claimant must demonstrate that the federal prosecutorial policy “had a discriminatory effect and that it was motivated by a discriminatory purpose.”

· To establish a discriminatory effect in a race case, the claimant must show that similarly situated individuals of a different race were not prosecuted

· The respondents have not shown evidence of this the discovery order is reversed

· Plea Bargaining
· Brady v. United States: a guilty plea, to be valid, must be the product of a knowing and intelligent choice and it must be voluntary in the sense that it does not result from threats or promises other than those in the plea agreement 

· Brady seeks post-conviction relief, claiming that his plea of guilty was not voluntary b/c he faced the death penalty if he exercised his right to a jury trial

· We decline to hold that a guilty plea is compelled and invalid under the 5th amendment whenever motivated by the defendant’s desire to accept the certainty or probability of a lesser penalty 

· It is advantageous for both the state and the defendant to plead guilty

· If like in Bram, Brady had not had counsel that would have been different, but he was advised by competent counsel, he was aware of the nature of the charge against him and he was in full control of his mental faculties

· But a plea entered into by one fully aware of the direct consequences must stand unless induced by threats, misrepresentation or bribes

· In Santobello v. New York, the court held that if the prosecution fails to honor commitments made to the defendant in exchange for his or her plea then the defendant must be allowed to withdraw the plea

· Bordenkircher v. Hayes- Prosecution can raise charges in order to induce accused to plea

· We hold that in openly presenting the defendant with the unpleasant alternative of forgoing trial or facing charges on which he was plainly subject to prosecution did not violate

· Sentencing
· Discretionary Sentencing Systems

· Williams v. New York- judges can have tons of discretion under this system and they can consider other things besides what was presented at trial
· Jury recommended that  the defendant get life in prison for murder but the judge gave him the death penalty saying that in light of additional information from the probation department and other people, he thought death was the proper penalty.

· The question here is the manner in which a judge may obtain information to guide him in the imposition of sentence upon an already convicted defendant?

· The court holds that if this kind of information is going to be available to judges to make more informed decisions (that normally lead to more lenient sentences) looking at the whole person not just the crime then judges need to be able to have this discretion 

· There are practical reasons for the rules of evidence at trial which do not apply to sentencing

· Limitations on Williams

· The court has since made clear that sentencing hearings must comport with many due process requirements, such as effective assistance of counsel

· And for capital cases Williams has effectively been overturned (Gardner v. Florida)

· For noncapital cases the holding of Williams, that the federal constitution does not bar reliance on confidential info in sentencing, remains undisturbed

· You still do not have to prove sentencing factors at trial (it just has to be a preponderance of the evidence and heresay comes in.

· Sentencing Reform

· Mandatory minimums
· Presumptive and guideline sentencing
· United States v. Thompson- Except in Extraordinary Situations, Family circumstances cannot be considered in sentencing

· The question here is what statue means by “community ties and family responsibilities are not ordinary relevant (in sentencing for offering downward departures) but can be considered when circumstances are extraordinary”

· Family circumstances must be measured against the population of all federal defendants regardless of offense, rather than defendants “with similar records who have been found guilty of similar criminal conduct”

· While Thompson stands out compared to other defendants under Pereira, he would need to show that the care he rendered to his family was “irreplaceable or otherwise extraordinary” and since his family has coped w/o him while he has been in jail so far, it would seem that he is not irreplaceable, so he is not eligible for a family departure 

· United State v. Angelos- Example of a prosecutor making an inappropriate threat in order to get a defendant to plead, this case should never have been tried
· Prosecutor offered 15yrs for a plea or possible life in prison if he went to prison

· He went to trial and got a really high sentence b/c of three separate instance of purchasing weed WITH a handgun

· Sentence was way higher than a three time plane highjacker

· Judge makes a point that the sentencing guidelines can be ridiculous

· Factors that should be considered in Sentencing
· Discretionary system (like in Williams)
· Look at sentences in relation to what other people in similar situations have gotten 

· Family, religiousness, charitable donations, volunteering

· Previous record

· Alternative sentences (like in VanBebber)

· Shaming
· United States v. Gementera- makes plain that there needs to be a rehabilitative purpose to the condition

· As part of his sentence for stealing mail, defendant had to wear a sandwich board saying I stole mail in front of the post office for 8 hours

· Punishment was coupled with lecturing at HS and writing letters of apology so court found that it was a comprehensive set of provisions that expose the defendant to social disapprobation but that also then provide an opportunity for G to repair his relationship with society

· It is not a stand- alone provision only meant to humiliate him plus it was meant to break him of his illusion that this is a victimless crime

· People v. Hackler- Must not be damaging to defendant’s life, like he cannot be employed

· Court vacated a condition requiring defendant to wear a shirt during the first year of probation every time he left his home

· The shirt said “my record plus two six packs equal four years” and the back said I am a felon on probation for theft

· Court said t-shirt could not serve a rehabilitive  purpose b/c it would render the defendant unemployable

· People v. Letterlough- Warning public not a good enough reason must be rehabilitive 

· Court found that making a convicted DWI attach a florescent sign to his car saying convicted DWI was not rehabilitation but an attempt to warn the public so the court voided the condition, there needs to be a rehabilitative purpose of the condition

Role of the Jury

· You have a right to a jury trial in state or federal court (as long as you are facing a sentence of more than 6 months) and you have the right to waive it
· Duncan v. Louisiana

· Appellate sought review asserting that the denial of a jury trial violated his rights given to him by the Constitution
· The US Supreme Court agreed and held that the 14th amendment guarantees the right of jury trial in all criminal cases which, were they to be tried in a federal court, would come within the 6th amendment guarantee
· Jury Nullification
· United States v. Dougherty- Don’t ask, don’t tell policy for nullification. Supreme court says you have that power but  not that right 

· US Court of Appeals, DC rules that a formal instruction to the jury about their nullification rights is not necessary

· The jury gets their information from more than one voice and they are aware of this right, so the judge’s instruction is retained as a generally effective restraint 

· Commentary
· Paul Butler thinks juries sitting in trials for black men convicted of non-violent crimes, should nullify and stop these communities from losing all their young men 

· Barkow, Recharging the Jury, The Criminal Juries Constitutional Role in an Era of Mandatory Sentencing

· Because of prosecutors’ ability to seek review when judges depart from mandatory sentencing laws, trial judges lack the necessary discretion and flexibility to ensure that these laws make sense in individual cases

· The constitution provides a ready-made safety valve for precisely this problem

· Juries with their unreviewable power to acquit can act as a check on over-inclusive or over-rigid criminal laws

· Juries not judges must apply mandatory sentencing laws

· The Jury’s Role in Sentencing

· Blakely v. Washington

· Judge set aside the prosecutions recommended sentence and used his power to impose a sentence above the standard range if he finds substantial and compelling reason to justify the exception sentence

· The judge gave him an exception sentence based on  the grounds that petitioner had acted with deliberate cruelty

· Petitioner appealed, arguing that his sentencing procedure deprived him of his federal constitutional right to have a jury determine beyond a reasonable doubt  all facts legally essential to his sentencing 

· In Apprendi this court held that any fact beyond a prior conviction, that increases the penalty for a crime beyond the prescribed statutory minimum must be submitted to a jury 

· The length of Sentencing
· United States v. Michael Milken

· Powerful man in the financial word pleads guilty to a bunch of different securities and tax crimes

· Judge considers giving community service but decides a jail sentence is needed for deterrence issues 

· Judge takes into consideration time spent volunteering before legal troubles also offers emotional support to friends and family

· On other side takes into account the fact that he was head of his department and used others in his department to effect unlawful schemes

· Also he committed crimes that are hard to detect and crimes that are hard to detect warrant greater punishment in order to be effective in deterring others 

· Sentenced to 10 years

· Common Sentencing Considerations

· Harm caused by the offense

· Consequence the sentence will have

· General deterrence 

· Blameworthiness of the offender

· United States v. Jackson

· Jackson was given life in prison with no possibility of parole after robbing a bank thirty minutes after getting out of jail for bank robbery

· He has been convicted of bank robbery 4 times and the court gave him this sentence as part of the high end of the guidelines for career criminals possessing firearms

· The court considered general deterrence and incapacitation in making their decision

PAGE  
25

