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I. Culpability and Elements of the Offense 

A. Acts/Omissions

MPC §2.01: Voluntary Act/Omission/Possession (p1081): (1) Act/omission must be voluntary; (2) Following are not voluntary: reflex/convulsion, movement during unconsciousness/sleep, movement while hypnotized, otherwise not result of effort or determination of actor; (3) Omission is not offense unless expressly made so by law OR there was duty otherwise imposed by law; (4) Possession is an act if possessor knowingly obtained item OR was aware of possession for a sufficient time to have been able to get rid of it.
1. Voluntariness
Doctrine
· Acts must be voluntary (acts are rarely found involuntary)
· Voluntariness is rarely stated explicitly in statutes; however, courts can read it in

Policy Considerations: Impossible to deter involuntary acts, involuntary acts are not culpable

Case
· Martin v State, Ala CoA (1994), 182: Overturned conviction for “using profanity in public while drunk b/c D was involuntarily brought onto public highway by police; court read voluntariness into statute
2. Omissions
Doctrine
· Omission is only a crime if criminalized (misprision) or if there is an existing legal duty of care
· Misprision of felony abolished in UK in 1967; not in US except re-introduced in SD, OH 
· Legal duty of care exists b/w parent & child, husband & wife, master & apprentice, ship master & crew/passengers, innkeeper & inebriated customer (Jones v. U.S.)
· Also doctors, nurses, teachers obliged to report suspected child abuse
· Some jurisdictions require reporting (variously) of elder abuse, domestic violence, money laundering, environmental crimes, etc.
· Anglo-American legal tradition does not include Good Samaritan (duty to help) legislation as is common in Europe (Exceptions: MN, RI, VT must aid person in peril; FL, HI, WI, must aid victim of crime not natural disaster; in all 6 states, prosecution is rare and fines are minimal)
Policy Considerations: Difficult to enforce; May criminalize victims or witnesses; How define reasonable responsiveness?; Duty would fall more heavily on residents of high-crime neighborhoods; Individual rights
Cases on Duty of Care
· Jones v U.S., DC Cir (1962), 192: Overturned conviction for involuntary manslaughter b/c no legal duty of care where family friend let 10-month-old baby left in house by mother starve to death
· Pope v State, MD CoA (1979), 194: Overturned convictions for child abuse & misprision b/c no legal duty of care & misprision is not a crime where woman didn’t report mother’s fatal abuse of son
· People v Beardsley, SC MI (1907), 202: Overturned conviction for manslaughter b/c no legal duty of care b/w man and mistress where she OD’d on morphine & he didn’t call for help; heavily criticized
· People v Carroll, NY CoA (1999), 202: Upheld indictment for child endangerment for stepmother for failing to prevent husband from killing daughter while daughter was visiting them.
· State v Miranda, SC CT (2005), 203: Overturned conviction for 1st deg assault for live-in boyfriend who failed to protect girlfriend from fatally beating her 4-month-old son
Cases on Euthanasia
· Barber v Superior Court, CA CoA (1983), 208: Dismissed indictment for murder & conspiracy to commit murder against two doctors who shut off life support for man in coma on request of family
· Airedale NHS Trust v Bland, UK (1993), 209: Withholding artificial feeding & drugs from patient w/o hope of recovery is lawful; distinction b/w withholding care v actively ending life (euthanasia)

· Cruzan v Director of Missouri Dept of Public Health, SC (1989), 212: Upheld MI SC order refusing to remove feeding tube from woman in vegetative state w/o affirmative prior consent from patient
B. Mens Rea

MPC §2.02: Culpability (p1082)
· §2.02(1) – Person not guilty of crime unless possessed statutorily required mens rea for each element
· §2.02(2) – There are four levels of culpability
· Purposely – A person acts purposely w/ respect to a material element of the offense when: (1) it was his conscious object to engage in the conduct/cause the result; and (2) if attendant circumstances exist, he is aware of their existence OR believes/hopes that they exist
· Note that it does not matter why; motive is immaterial
· Knowingly – A person acts knowingly w/ respect to a material element of the offense when he is aware: (1) that his conduct is of prohibited type; or (2) that it is likely to cause the prohibited result.
· Recklessly – A person acts recklessly w/ respect to a material element of the offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be such that its disregard involves a gross deviation from the normal standard of care a law-abiding person would observe in the actor’s situation.
· Negligently – A person acts negligently w/ respect to a material element of the offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be such that its disregard involves a gross deviation from the normal standard of care a law-abiding person would observe in the actor’s situation. 
· §2.02(7) – The Ostrich Distinction – Knowledge is satisfied by knowledge of a high probability of existence, unless there is also a belief that it does not actually exist (see Jewell below)
· §2.02(8) – Willfulness is satisfied by acting knowingly unless statute specifies otherwise

Doctrine
· People must have statutory mens rea in order to be culpable

· Willful blindness not an excuse (UK doctrine; see MPC 2.02(7) above)
· US v Jewell, 9Cir (1976), 229: Conviction affirmed for man who deliberately avoided positive knowledge of drugs in car

· Majority: Deliberate ignorance & positive knowledge are equally culpable, esp. for drugs where public policy requires no distinction otherwise all drug Ds would have knowledge defense

· Dissent (Kennedy): Majority rule is too strict – Only culpable if aware of “high probability” that fact was true w/ exception if mistaken belief was honest (courts follow this rule)
· US v Alston-Graves, DC Cir (2006), 232: Willful blindness instructions should be given to jury only if: (1) D was subjectively aware of a high probability of illegal conduct; AND (2) D purposefully contrived to avoid learning of the illegal conduct
· US v Giovannetti, 7Cir (1990), 232: Willful blindness requires evidence that D, knowing or strongly suspecting that he is involved in shady dealings, takes steps to make sure that he does not acquire full or exact knowledge of the nature and extent of those dealings; must act to avoid learning truth, requires deliberate effort (mental or physical), cutting off of one’s normal curiosity by effort of will
Analysis
1. Divide the crime into its component elements (elements are acts, results, or circumstances)

2. Look to see if statute specifies mens rea for any/all elements
3. Assign mens rea to remaining elements
a. Translate non-MPC terms into MPC terms

i. Malice/maliciously -> Intentionally or Recklessly
· Regina v Cunningham, UK CoCrimA (1957), 214:  Conviction overturned for endangering life of bldg occupant by stealing gas meter b/c “maliciously” not wicked but reckless
· Regina v Faulkner, UK (1877), 216: Conviction overturned for Malicious Injury to Property for accidentally starting fire while stealing rum b/c malicious act requires recklessness
ii. Specific intent -> purposeful/knowingly VS general intent -> negligence/recklessness

b. If MPC, apply default rules of MPC (in this order)
i. §2.03.4 – If one type of mens rea is mentioned at some part of statute, apply that mens rea to the rest of the statute, “unless a contrary purpose plainly appears” 

ii. §2.02.3 – If there are conflicting standards or no standards, recklessness is default mens rea

c. If Common Law, consider blameworthiness/awareness of risk vs Prince (1 purposeful act ->total liability)
Policy Considerations: Culpability is necessary for deterrence to be effective; no moral culpability w/o mens rea; 

Rule of Lenity – Court should interpret statutes in favor of D, b/c legislature will fix that but not opposite 
1. Mistake of Fact
MPC §2.04: Mistake (p1083)
· §2.04(1) – Ignorance/mistake of fact is a defense if: (1) it negates the mens rea required to establish a material element of the offense; or (2) the law provides that ignorance/mistake of fact constitutes a defense
· §2.04(2) – In a case where the situation the defendant imagined was true would still have constituted a crime, ignorance/mistake is a defense only to the additional facts of which he was unaware
Doctrine: An honest and reasonable mistake of fact can eliminate mens rea, thereby providing a partial or complete excuse for the criminal act, except in cases of strict liability
Analysis: Analyze mens rea of statute first, then see if mistake of fact can provide an excuse
2. Strict Liability

MPC §2.05: Strict Liability (p1084)
· §2.05(1) – For crimes w/ punishment no more than a fine, statutory silence can imply strict liability

· §2.05(2) – For crimes w/ punishment anything more than a fine, statutory silence regarding mens rea is insufficient to create strict liability; MUST be explicit language making it a strict liability crime

Doctrine: 
· Crimes for which no mens rea is required
· Usually limited to statutory rape and public safety (drug offenses, medical/pharmaceutical, consumer safety, some weapons provisions)

Policy Considerations
· Statutory Rape

· Pro: Protect minors; prevent defenses that would allow inquiry into dress/appearance/sexual history of victim; prevent pregnancy (and ensuing burden on state); moral outrage; highest deterrence factor
· Con: Unlike sale of drugs, sex isn’t always a crime; if 2 young ppl, argue not purpose of law 
· Public safety

· Pro: Protect uneducated consumers; place burden on companies to exercise highest possible level of care in manufacturing, marketing & distributing products; ease of prosecution
· Con: Legislative intent can be argued for either side (don’t disturb OR clearly didn’t intend); guns are not always illegal so shouldn’t attach too stiff penalties to them

Cases on Statutory Rape
· Regina v Prince, UK (1875), 234: Conviction upheld for abducting underage girl (14) who said she was 18
· People v Olsen, SC CA (1984), 239: Conviction upheld for lewd & lascivious conduct w/ child under age of 14 where victim said was 16 b/c no mens rea in statute & public policy (protect kids)

· Wilson v Georgia: Genarlo Wilson case, conviction of 17 year old for engaging in consensual oral sex w/ 15 year old at party; state finally retroactively applied expansion of R&J law for oral sex

· B v Director of Public Prosecutions, UK (2000), 243: Overturned strict liability for statutory rape – demoted standard from “reasonable belief” to “honest belief”; overturned Regina v Prince
· Garnett v State, MD (1993), 245: Conviction upheld for consenting statutory rape of 13-year-old by mentally retarded 20-year-old b/c statute is strict liability.

Cases on Public Safety
· US v Balint, SC (1922), 248: Upholding conviction under strict liability statute for selling products containing derivatives of opium & coca despite no knowledge that products contained drugs
· US v Dotterweich, SC (1943), 249: Upholding conviction under strict liability statute for pharmaceutical middleman who copied misleading labels sent by drug maker onto consumer product
· Morissette v US, SC (1952), 250: Overturning conviction for “knowingly converting” govt property by taking discarded bomb casings under honest assumption that they were abandoned

Rule: Statutory silence regarding mens rea can only be interpreted as strict liability standard after considering following factors: (1) How wide is distribution of harm (wider harm -> SL); (2) Is the injury the same regardless of intent (yes -> SL); (3) “New offenses” (mass production, post-IR products) vs common law offenses (new offenses -> SL); (4) Type of punishment (small penalty w/ little/no stigma -> SL; this one is particularly influential); (5) Could defendant have stopped the crime from occurring?
· Staples v US, SC (1994), 254: Overturning conviction for possession of automatic weapon where D honestly didn’t know weapon was altered b/c statutory silence ≠ SL for gun possession (no public welfare issue)
· US v X-Citement Video, Inc, SC (1944), 256: Overturning conviction for distributing child porn b/c statute was not intended to be read as SL even though “most natural grammatical reading” finds SL
3. Mistake of Law

MPC §2.02(9): Culpability as to Illegality of Conduct (p1083): Knowledge/recklessness/negligence as to meaning of law does is not an element of a crime unless it is written into statute
MPC §2.04: Mistake (p1083)
· §2.04(3) – Mistake of law (belief that conduct does not legally constitute an offense) is a valid defense where: (1) The statute is not known to the actor AND has not been published or reasonably made available prior to crime alleged; or (2) Act was in reasonable reliance to an official statement of the law afterwards determined to be erroneous contained in a statute, judicial writing, administrative order, or official interpretation of law by body charged with interpreting law (official reliance).

· §2.04(4) – Mistake of law must be proved by a preponderance of the evidence

Doctrine
· Mistake of law is almost never a valid defense
· Four basic exceptions:

(1) If the statute contains an explicit standard of awareness (knowingly, purposely), then a mistake of law (or any mistake) constitutes a valid defense (See Regina v Smith)

(2) Statute requires knowledge of statute (See Cheek, Liparota)

(3) Official reliance

(4) The Lambert Exception – If statute is obscure or rare & does not serve a strong public safety function
· Lambert v CA, SC (1957), 282: Overturning conviction for failing to register as convicted felon on grounds of mistake of law: D was: (1) unaware of statute, (2) not given notice of statute, and (3) violated statute while being completely passive
· The Cultural Defense – Should different cultural norms excuse mistake of law?

· Pro: Individualized justice, commitment to cultural pluralism

· Con: Victims are disproportionately minority women & children, easy to fake, unfair 

· Often comes up in context of other crimes –provocation, bargaining/contracting

Policy Considerations: Important to require people to know the law; if allowed, would be defense to everything

Cases
· Regina v Smith, UK (1974), 273: Overturning conviction for damaging property on mistake of law defense where D honestly believed property was his own
· State v Woods, VT (1935), 274-5: Overturning conviction for adultery on mistake of law defense where Nevada judge had performed invalid divorce & marriage
· People v Marrero, NY CoA (1987), 267: Upholding conviction for Fed corr. officer for carrying loaded, unlicensed handgun where state law allowed conduct for “peace officers” but court ruled this did not include Marrero and convicted him despite previous legitimate statutory interpretation that would have included him

· Cheek v US, SC (1991), 275: Overturning conviction of man convicted for tax evasion where mistake of law defense was presented incorrectly to jury; tax evasion has “willful” mens rea attached b/c tax law is very complicated, so falls under §2.09 & therefore jury must find Cheek had knowledge of law to be guilty
· US v Intl Minerals & Chem Corp, SC (1971), 278: Upholding conviction of trucking company for “knowingly violating” by knowingly carrying corrosive liquids w/o knowledge of statute
· Liparota v US, SC (1985), 278: Overturning conviction for knowing misuse of food stamps b/c must know both: (1) am using food stamps; and (2) am misusing them in violation of statute
· Bryan v US, SC (1998), 278: Upholding convic. for firearms dealing b/c illegal even w/o knowledge of statute
· US v Ansaldi, 2Cir (2004), 279: Upholding conviction for sale of GBL w/o knowledge that GBL was controlled substance b/c no mens rea mentioned in statute
· US v Overholt, 10Cir (2002), 279: Upholding conviction under Safe Drinking Water Act w/o access to defense of mistake of law b/c is strict liability crime
II. Substantive Offenses 

A. Homicide

MPC §210: Criminal Homicide (p1112)
· §210.1 – Homicide Generally – Purposely, knowingly, recklessly or negligently causing the death of another; divided into murder, manslaughter, and negligent homicide
· §210.2 – Murder (1st degree felony) – (a) A homicide committed purposely or knowingly; or (b) A homicide committed recklessly under circumstances manifesting extreme indifference to the value of human life (is presumed if actor is engaged in/attempting/fleeing from a felony)
· §210.3 – Manslaughter (2nd degree felony) – (a) A homicide committed recklessly; or (b) A homicide otherwise considered murder but committed under the influence of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse (the reasonableness of which shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be).

· §210.4 – Negligent Homicide (3rd degree felony) – A homicide committed negligently
Policy Considerations: Individualized justice; public safety requires people to control urges, however everybody loses control sometimes; distinguish b/w worst of worst and not so bad
1. Premeditation/Deliberation 
Doctrine
· MPC §210.2(a) (above)

· Requires premeditation, deliberate action

Cases
· Commonwealth v Carroll, SC PA (1963), 381: Conviction upheld for 1st degree murder for man who shot disturbed & controlling wife in back of head while asleep; evidence of husband’s emotional distress invalidated by court b/c psychiatry is all bunk; “willful, deliberate, premeditated”

· State v Guthrie, SC WVa (1995), 386: Conviction overturned for 1st degree murder (new trial ordered for 2nd degree murder) for psychologically disturbed man who stabbed mocking colleague b/c no evidence of premeditation; “must be evidence that D reflected upon his decision to kill before taking action”
· People v Anderson, SC CA (1968), 389: 2nd degree murder conviction for man who butchered 10-year-old girl b/c no evidence of premeditation or discernable motive whatsoever; decision has been criticized
· State v Forrest, NC (1987), 390: 1st degree murder conviction for man who shot hospitalized, terminally ill father in mercy killing while sobbing b/c plenty of premeditation
2. Provocation 
Doctrine
· Common Law

· Words are not enough (Girouard)

· Extreme assault/battery, mutual combat, injury of close relative, sudden discovery of adultery (some jurisdictions no longer accept learning of adultery as a reasonable provocation)
· Absence of “cooling off” period – cannot shoot person who killed your aunt 10 years ago

· MPC §210.3(b) (above)
· Requires “extreme mental/emotional disturbance”
· Purpose is to allow defendants to show that their actions were caused by a mental infirmity not rising to the level of insanity, but still substantial enough to reduce their culpability
· Could be caused by provocation or otherwise

· Allows for “cooling off” period

· Three part subjective/objective test
· D must have “acted under the influence of extreme emotional disturbance” – Subjective

· Circumstances of situation are to be interpreted from viewpoint of D – Subjective

· But D’s behavior while w/in that subjective viewpoint is to be judged from perspective of “reasonable person” – Objective

Cases
· Girouard v State, CoA MD (1991), 390: Conviction upheld for murder where husband stabbed wife to death after she taunted him verbally b/c words insufficient for provocation under common law
· Maher v People, SC Mich (1862), 392: Assault charge downgraded to manslaughter equivalent for man who shot man who he had just observed & been told had sex w/ his wife; “disturbed or obscured by passion” 
· People v Casassa, NY CoA (1980), 401: Conviction for murder upheld for stalker/murderer where judge applied MPC objective/subjective test & found D’s subjective viewpoint not objectively reasonable
3. Unintentional Killing
MPC §210.3(1)(a): Reckless Homicide – A homicide committed recklessly
MPC §210.4: Negligent Homicide – A homicide committed negligently
Doctrine

· Common Law
· Gross Negligence (=Recklessness) Standard
· Wanton & reckless conduct (involves a high likelihood that substantial harm will result)
· Welansky says no need to prove awareness of risk
Cases
· Commonwealth v Welansky, SC MA (1944), 411: Upholding reckless manslaughter conviction for club owner where blocked/mismarked fire exits killed 492 b/c owner aware of risk of fire
· Note: No need to prove awareness of risk to convict for reckless manslaughter

· US v Fleming, 4Cir (1984), 431: Conviction upheld for murder [MPC reckless manslaughter] for man who killed woman in head-on crash while drunk & speeding b/c actions sufficient to prove “malice aforethought” (= intention/knowledge) b/c conduct was judged “reckless & wanton & a gross deviation from a reasonable standard of care”

· Commonwealth v Malone, SC PA (1946), 426: Upholding 2nd degree murder [MPC reckless manslaughter] charge for boy who killed friend during game of “Russian poker” b/c act done “intentionally in reckless & wanton disregard of the consequences” 

· Strict Negligence Standard – “Simple negligence” civil standard

· Objective standard – “failure to exercise reasonable/ordinary caution”
· State v Williams, Wash CoA (1971), 418: Conviction upheld for negligent homicide for couple whose son died of tooth infection for lack of medical care under “simple negligence” standard 

· MPC
· Reckless Homicide
· Defendant must be proven to have been aware that: (1) He was running a risk; (2) The risk was substantial & unjustifiable; (3) Death might result
· Negligent Homicide

· D does not need to have been aware of risk at all
· However, jury must find that substantial & unjustifiable risk existed, whether or not D was aware
·  “Substantial & unjustifiable” risk has been inconsistently interpreted
· D must have been aware of risk, but court determines substantial/unjustifiable-ness (few)

· D must have been aware of risk AND that it was substantial/unjustifiable (few)

· D must have been aware of “high” risk; whether high enough is determined by jury (many)

· Subjective element – jury must consider how a reasonable person (objective) would have acted in the defendant’s situation (subjective)

· Jury can consider disabilities (blindness, head trauma, epileptic fit) where appropriate

· Cannot consider heredity, intelligence, temperament (uneducated, stupid, short fuse)
Case
· People v Hall, SC CO (2000), 415: Indictment upheld for reckless manslaughter for ski instructor who killed other skier in crash where evidence indicated substantial & unjustifiable creation of deadly risk (MPC) 
4. Felony Murder
Doctrine & Cases:

· MPC §210.2(b): Felony Murder – A homicide committed while engaged in/attempting/fleeing from/accomplice to a felony (robbery, rape, deviate sexual intercourse by force or threat or force, arson, burglary, kidnapping or felonious escape).
· Requires Causation – death must have been natural & probable (foreseeable) consequence of act
· King v Commonwealth, VA (1988), 439: Overturning felony murder conviction for pilot whose plane crashed & killed co-pilot while transporting 500lb marijuana b/c cargo unrelated to crash; situation would be different if pilot was flying low to avoid detection b/c of cargo & thereby crashed

· Qualified Interpretation of felony murder – act must have been likely to cause death in & of itself
· Regina v Serne, UK (1887), 435: “Any act known to be dangerous to life and likely, in itself, to cause death, done for the purpose of committing a felony, and which causes death, is murder”
· Strict Interpretation of felony murder – Guilty if death was foreseeable, regardless of deadliness of act
· People v Stamp, CA (1969), 438: Upholding felony murder conviction for robber whose victim suffered deadly heart attack once robber had left; “the robber takes his victim as he finds him”
· Exceptions to felony murder
· (1) Death occurs after termination of felony
· People v Gillis, Mich (2006), 458: Upheld conviction for felony murder for robber where 10 min after fleeing site of burglary, police spotted D in his car & D fled, causing crash that killed 2 b/c still in the act of fleeing when accident happened
· State v Amaro, Fla (1983), 459: Upheld conviction for felony murder for drug dealer whose co-felon shot & killed police officer after D had already been arrested b/c co-felon’s act was foreseeable and in furtherance of common design
· (2) Co-felon kills while on “frolic of his own”
· US v Heinlein, DC Cir (1973), 459: Overturning felony murder convictions for 2 co-felons where 3 men raped woman, she slapped Heinlein & he killed her b/c Heinlein’s act was unanticipated & not in furtherance of the felony
· People v Cabaltero, CA (1939), 459: Upholding felony murder conviction for co-felons where robbery group leader shot lookout for shooting at oncoming car b/c group leader’s act was connected to the ongoing felony and therefore not “frolic of his own”.
· (3) Agency Theory of felony murder – Killing must be done by co-felon or person acting in concert w/ cofelon; killing by non-felon does not count (e.g., police officers or intervening citizens)
· State v Canola, SC NJ (1977), 460: Overturning felony murder conviction for co-felon shot by store owner during robbery b/c store owner was not felon
· NOTE: This is opposed by the increasingly popular Proximate Cause Theory of felony murder, which holds that a person is guilty of felony murder if the killing, no matter by whose hand, was w/in the foreseeable risk of the commission of the felony
5. The Death Penalty
Doctrine

· MPC §210.6: The Death Penalty (p1113)
· Death penalty not allowed if: (1) no aggravating circumstances are present (murder committed while imprisoned; previous murder or felony conviction; multiple murder; knowingly created great risk of death to many people; committed while engaged in/accomplice to/attempting to commit a felony; committed to avoid/escape from arrest; especially heinous, atrocious or cruel, manifesting exceptional depravity); (2) mitigating circumstances are present (no significant criminal history; committed while under extreme mental/emotional disturbance; victim was participant or consented; defendant believed he had a moral justification; only minor participant where murder committed by other; acted under duress; capacity was impaired as a result of mental disease or intoxication; under 18); (3) defendant plead guilty; (4) under 18 at time of crime; (5) physical/mental condition calls for leniency; (6) despite guilty verdict, all doubt regarding defendant’s guilt is not foreclosed.
· Imposition of the death penalty shall be decided in a separate proceeding

· During this proceeding, evidence of any kind can be entered

· Must be determined by jury (by trial jury unless good cause is shown for empanelling new one) unless trial itself was before judge or both prosecution & defense waive right to jury for sentencing

· If jury cannot decide, then judge can impose death sentence; otherwise must follow jury

Policy Considerations: Deterrence (maybe works, maybe doesn’t), retribution (keeps people from taking law into own hands, majority want it), cost (death penalty is expensive), racist application, possibility of error

Cases
· Furman v Georgia, SC (1972), 479: Capital punishment outlawed in violation of 8th amendment prohibition on “cruel & unusual punishment”; no majority decision – Brennan & Marshall said always unconstitutional, Douglas cited discriminatory administration, White cited infrequency of imposition, Stewart cited infrequency & randomness.
· Gregg v Georgia, SC (1976), 481: GA death penalty statute upheld b/c guided discretion (list of aggravating circumstances) and provided for bifurcated jury procedure.

· Proffitt v Florida, SC (1976), 486: Upheld FL death penalty scheme w/ aggravating factors

· Jurek v Texas, SC (1976), 486: Upheld TX death penalty scheme w/ 5 classes of crime & 3 special factors
· Woodson v NC, SC (1976), 486: Struck down NC death penalty scheme b/c mandated automatic imposition of death penalty for certain categories of murder w/o consideration of mitigating factors
· Roberts v Louisiana, SC (1976), 486: Same as Woodson, but for LA
· Sumner v Shuman, SC (1987), 487: Struck down mandatory capital punishment statute even though extremely narrow (for D’s who commit murder while already serving life w/o parole)

· Lockett v Ohio, SC (1978), 487: Struck down OH statute b/c narrow restriction of mitigating circumstances 
· Eddings v OK, SC (1982), 488: Overturned imposition of death penalty b/c court incorrectly ruled out consideration of defendant’s troubled family background and emotional disturbance as matter of law.

· Skipper v SC, SC (1986), 488: Overturned imposition of death penalty b/c court incorrectly ruled out evidence of defendant’s good behavior in jail while awaiting trial despite small probative value.

· McCleskey v Kemp, SC (1987), 499: Challenge to death penalty on basis of racial discrimination (violation of 14th amendment equal protection clause & 8th amendment due process) DENIED b/c no showing of discrimination in own case; if discrimination of effect could overturn statute, then all statutes would be overturned.

6. Causation
Doctrine
· Must find causation for any result element of a crime

· MPC §2.03: Causation (p1083) – Defendant must be factual cause (“but for” cause) and proximate cause (act must bear sufficiently close relationship to the resulting harm) of death
· §2.03(2) – If mens rea for causation is purposely or knowingly, then causation not established if D did not intend actual result unless: (1) only difference is that wrong person/property was affected (transferred intent) or damage was less than contemplated; or (2) actual result is “not too remote or accidental” to affect liability
· §2.03(3) – If mens rea for causation is recklessly or negligently, then causation not established if result is not w/in the risk of which actor was aware (recklessness) or w/in the risk of which actor should have been aware (negligence) unless: (1) only difference is that wrong person/property was affected (transferred intent) or damage was less than contemplated; or (2) actual result is “not too remote or accidental” to affect liability

· §2.03(4) – If no mens rea (absolute liability), then causation not established unless the actual results was a probable consequence of the actor’s conduct.

· Assisted Suicide

· MPC §210.5: Causing or Aiding Suicide (p1113) – (1) Causing another to commit suicide is not a crime unless purposely caused through force, duress, or deception; (2) Purposely aiding or soliciting another to commit suicide is a 2nd degree felony if successful and a misdemeanor if unsuccessful.
· Most states reject the possibility of manslaughter or negligent homicide conviction for assisted suicide, provided the deceased’s actions were fully voluntary (NY is an exception to this)

Policy Considerations: Distinguish blameworthy from non-blameworthy

Analysis
1. Was the act a factual (“but for”) cause of the death?

2. Was the act a proximate cause of death?

· Was the harm foreseeable (prosecution-friendy – Acosta, Arzon)?

· Was the means by which this result occurred foreseeable (defense-friendly – Warner-Lambert)?

3. Was there an intervening human action? (Campbell – yes, Kevorkian – yes, Stephenson – no)

· If the behavior was reckless, was the recklessness so overwhelming so as to overwhelm the intervening action of the victim? (Root – no, victim was responsible; McFadden – yes; Atencio – yes)

4. Were the defendant’s actions voluntary/involuntary – did they have to do it? (Acosta – yes, didn’t choose to be chased; 

Atencio – no, didn’t have to play Russian roulette)

Cases on Finding Factual & Proximate Cause
· People v Acosta, CA CoA (1991), 510: Overturning conviction for 2nd degree murder for man who led police on 48-mile chase during which two police helicopters collided killing 3 b/c no intention to kill (insufficient mens rea); however, court did find that Acosta was both factual (“but for”) cause and that crash was foreseeable
· People v Brady, CA CoA (2005), 513: Upholding murder conviction for man who recklessly started fire that led to death of two fire helicopter pilots where crash was partially caused by pilot error b/c deaths were reasonably foreseeable consequence of reckless conduct.
· State v Muro, Neb (2005), 514: Overturning conviction for mother of daughter beaten by father where mother waited 4 hours to summon medical attention b/c state did not conclusively prove that child would have survived w/ earlier treatment (did not prove “but for” cause beyond reasonable doubt)
· People v Arzon, NY (1978), 514: Upholding indictment for 2nd degree murder for man who started fire in bldg where 2 fires led to death of firefighter b/c possibility of firefighter death was foreseeable consequence of setting fire

· People v Warner-Lambert Co, NY CoA (1980), 516: Overturning indictments for 2nd degree murder & crim neg hom for chewing gum factory owners who had been warned of explosion risk & explosion killed multiple workers b/c exact cause of explosion was unknown (can’t prove foreseeability if cause of death was unknown)
· People v Deitsch, NY (1983), 517: Upholding indictment for manslaughter for owners of warehouse with blocked fire escapes where employee died while trapped in fire b/c were aware of unsafe conditions
· State v Shabazz, CT (1998), 519: Upholding conviction for murder by stabbing where hospital’s gross negligence led to death via liver failure b/c victim would have died w/o medical treatment so hospital did not cause death
· US v Main, 9Cir (1997), 519: Overturning conviction for involuntary manslaughter where fleeing driver caused crash but police officer failed to provide proper medical care b/c evidence of police officer’s conduct not submitted to jury

Cases on Assisted Suicide
· People v Campbell, Mich CoA (1983), 523: Overturning conviction for murder for man who gave loaded gun to drunk & suicidal friend who slept w/ his wife b/c Basnaw’s decision to shoot himself was intervening human action
· People v Kevorkian, SC Mich (1994), 524: Overturning indictment for murder for providing means to commit suicide to two women b/c women independently activated “suicide machine” so was intervening human action
Cases on Subsequent Victim Behavior
· Stephenson v State, SC IN (1932), 530: Upholding conviction for 2nd degree murder for man who kidnapped, raped & assaulted woman despite her attempted suicide contributing to death b/c at time of suicide she was under control of D and therefore her act was involuntary and not an intervening action; if you render someone mentally irresponsible, you are responsible for what they do to themselves or others while in that state
· Regina v Blaue, UK (1975), 535: Upholding conviction for murderer for man who stabbed girl where girl died as a result of refusing transfusion b/c Jehovah’s Witness b/c public policy holds that “those who use violence on others take their victims as they find them”

· People v Cervantes, SC CA (2001), 535: Overturning conviction for 2nd degree murder for death of gang member for man who non-fatally shot member of opposing gang at party then member of opposing gang came back and killed member his gang b/c insufficient proximate cause.
Cases on Reckless Group Activities
· Commonwealth v Root, SC PA (1961), 538: Overturning conviction for involuntary manslaughter for man who raced car where other racer swerved into oncoming traffic & died b/c victim’s decision to swerve was intervening act
· State v McFadden, SC IA (1982), 540: Upholding conviction for involuntary manslaughter for man who raced car where other racer lost control, killing 2 b/c death was foreseeable consequence of reckless decision to race
· Commonwealth v Atencio, SC Mass (1963), 542: Upholding conviction for manslaughter for russian roulette participants where victim shot self in head b/c game was single event (not three separate games of solitaire) so all were mutually responsible for decision to play & public policy interest in deterring reckless conduct.
· People v Kern, NY (1989), 539: Upholding convictions for 2nd degree manslaughter for white men who assaulted & chased black men, one of whom tried to escape by running across a highway and was hit & killed b/c public policy demands despicable conduct be punished & not fair to blame victim for “choosing wrong escape route”.
· People v Matos, NY (1994), 539: Upholding conviction for felony murder for fleeing burglar who fled across rooftops where cop chasing him fell down air shaft and died b/c officer’s death was foreseeable result of burglary & flight.
B. Rape
Doctrine

· MPC §213.1: Rape (p1117)
· §213.1(1)  – Rape – Vaginal, anal or oral sex b/w man & woman not his wife (any penetration counts, no ejaculation required) where: (a) he compels her to submit by force or by threat of imminent death, serious bodily injury, extreme pain or kidnapping of her or others; (b) he drugged her w/o her knowledge; (c) she is unconscious; (d) she is less than 10 yrs old
· 2nd degree felony EXCEPT is 1st degree felony if: (i) he inflicts serious bodily injury upon anyone; or (ii) victim not “voluntary social companion” & had not “previously permitted him sexual liberties”
· §213.1(2) – Gross Sexual Imposition – Vaginal, anal or oral sex b/w man & woman not his wife (any penetration counts, no ejaculation required) where: (a) he compels her to submit by “any threat that would prevent resistance by a woman of ordinary resolution”; (b) he knows that she suffers from mental disease/defect which renders her incapable of appraising her conduct; or (c) he knows that she is unaware that she is having sex OR submits b/c she thinks he is her husband

· Mens Rea – Most jurisdictions use negligence standard – belief in consent must be honest & reasonable
Policy Considerations

· Broader interpretation of force -> more inclusive idea of how people can be pressured into unwilling submission, but held in check by reasonableness requirement

· What should mens rea requirement be for defendant?

· Knowledge – Defendant will argue that sexual situations are complicated, easy to misread, so to protect innocent men, is important to force prosecution to prove that D was acting w/o consent 

· Recklessness – Defendant will argue that everyone has sex, so it’s easier to make mistakes, so should have to prove conscious disregard of risk, otherwise would end up indicting too many people 

· Negligence – Prosecution will argue that b/c everyone has sex, it is extra important to have people be cautious, ask first and not make assumptions (assume she doesn’t rather than she does); rape is serious, this gives maximum possibility of preventing against misunderstandings (most US jurisdictions)
Cases on Force (Actus Reus)
· Victim’s perception of force/threat of force must be reasonable
· State v Rusk, MD CoA (1981), 302: Upholding 2nd degree rape conviction where victim perceived threat of force but D said no force threatened b/c jury found victim’s fear was reasonable; mens rea = reckless
· People v Warren, Ill (1983), 310: Overturning rape conviction where 6’3” 185lb man carried 5’2”100lb woman off bike path into woods & raped her b/c no evidence of fear b/c no physical resistance 
· Under older statutes, only physical force was acknowledged
· State v. Alston, NC (1984), 311: Overturning rape conviction for man who verbally threatened ex-girlfriend, brought her to his home and had sex with her after she said no b/c no evidence of force
· State v. Thompson, MT (1990), 313: Overturning rape conviction for principal who refused to let student graduate unless she has sex with him b/c no evidence of physical force
· Commonwealth v. Mlinarich, PA (1985), 313: Overturn rape conviction of foster father whose 14yr foster daughter consented to sex upon threat of return to detention home b/c no evidence of force
· More recent statutes, including MPC, allow for other types of force (psychological, emotional, moral, etc.)
· Commonwealth v. Meadows, PA (1989), 316: Upholding rape conviction where victim had adolescent crush on D & D was aware of her feelings b/c use of psychological pressure
· State v. Lovely, NH (1984), 316: Upholding rape conviction for man who threatened to rescind offer of job & home b/c constituted emotional and practical pressure
Cases on Consent (Mens Rea)
· Is consent an action or a state of mind? Whose POV matters – victim or defendant? What mens rea should be used?
· State v Gangahar, Neb CoA (2000), 332: Overturning sexual assault conviction for hotel manager trapped by undercover cop b/c jury was not allowed to consider whether manager reasonably believed woman’s “no”  meant no; consent is judged by defendant’s reasonable interpretation of consent (mens rea = recklessness or knowledge)
· Commonwealth v Sherry, Mass (1982), 342: Uphold convictions for rape for three docs who raped nurse b/c mistake of consent not a defense to rape; mens rea = negligence (D asked for knowledge)
· Commonwealth v Fischer, SC PA (1998), 344: Uphold conviction for involuntary deviate sexual intercourse for oral sex w/o consent for college student b/c mistake of consent not a defense (mens rea = negligence)
· Intoxication invalidates consent
· People v Giardino, CA (2000), 336: Intoxication can invalidate consent even if not physically incapacitating; “effect of intoxicant’s on victim’s powers of judgment rather than powers of resistance”

· State v Al-Hamdani, WA CoA (2001), 336: Upholding conviction for rape where expert testified victim’s blood alcohol of .15 was sufficient to render her incapable of meaningful consent
· Consent obtained by fraud or trickery is still consent 
· People v Evans, NY (1975), 337: Overturn rape conviction b/c seduction via fraud/trick not rape
· Boro v Superior Court, CA (1985), 339: Overturning rape conviction for man who convinced woman sex w/ him was vital part of medical treatment to save her life b/c fraud doesn’t invalidate consent
C. Theft
1. Blackmail
Doctrine
· MPC §223.4: Theft by Extortion (Blackmail) (p1124)
· Guilty if obtain property of another by threatening to: (1) inflict bodily injury on anyone or commit any criminal offense; (2) accuse anyone of a criminal offense; (3) reveal a secret thereby exposing anyone to hatred, contempt or ridicule or impairing business/credit reputation; (4) take/withhold action if official or cause taking/withholding of official action; (5) bring about/continue strike, boycott or other collective unofficial action if property is not for benefit of whole group; (6) testify/withhold testimony w/ respect to another’s legal claim/defense; (7) inflict any other harm which would not benefit the actor.

· Affirmative defense to (2), (3) or (4) if property was honestly claimed as restitution, indemnification, or valid compensation for services

Policy Considerations: Discourage vigilantism, protect citizens from coercion
Cases
· State v Harrington, SC VT (1969), 969: Upholding conviction for blackmail for divorce atty who sent letter to husband demanding settlement in exchange for keeping photos of affair secret & not encouraging wife to report husband to IRS b/c both threats constituted blackmail

· People v Fichtner, NY (1952), 973: Upholding conviction for extortion for store manager & asst manager who forced shoplifter to sign confession & pay back $ in installments in exchange for not reporting to police b/c cannot collect debt, even if valid debt, by threatening to accuse debtor of crime (no vigilantism)
2. Theft of Services
Doctrine
· MPC §223.7: Theft of Services (p1125)
· Guilty if (1) purposely obtain services; (2) which are known to be available only for compensation; (3) by deception, threat, false payment or other means
· Services includes labor, professional service, public service (transport, phone), accommodation (hotels, restaurants), admission (exhibitions), use  (vehicles, other moveable property)
· Refusing to pay or leaving w/o paying implies theft of services
· Diversion of services: Guilty if knowingly diverts services of others over which he has control & to which he is not entitled, to his own benefit or the benefit of another also not entitled
Policy Considerations: High deterrence b/c rich people can’t buy out of it; considered morally reprehensible
Cases
· Chappell v US, 9Cir (1959), 981: Overturning theft conviction of air force sergeant for knowingly converting property of the US for having on-duty airman paint his private house b/c services not property; Overruled by Schwartz
· US v Croft, 7Cir (1984), 982: Upholding theft conviction of professor for using research assistant funded by EPA grant to perform work on a research contract unrelated to the EPA grant b/c service are property
· US v Schwartz, 9Cir (1986), 982: Overruled Chappell; services are property
· People v Davis, Ill (1990), 982: Overturning theft conviction of city officials for asking city contractor’s employees to participate in political campaigning rather than working on contractor’s project b/c employees wanted to do it
3. Theft of Information
Doctrine: Information is property
Policy Considerations
· Pro: Information has value, unauthorized sharing can completely undermine that value

· Con: Is impossible to properly measure value of information (and sentencing is based on market value)

Analysis
· Consider whether information was privileged/private/consciously protected

· Consider if value of thing is destroyed once it is taken & shared
Cases
· US v Girard, 2Cir (1969), 983: Upholding conviction for unauthorized sale of govt property of DEA agent & former agent for making a deal to sell secure DEA reports to drug smuggler 
· US v Jones, SDNY (1988), 984: Upholding indictment for larceny for man who sold info from overheard conversation b/w 2 US Attorneys to defendant Barclays 

· Dreiman v State, WY (1992), 985: Upholding burglary conviction of man who broke into ex-girlfriend’s trailer to copy new unlisted phone number b/c unlisted telephone number is property
· State v Nelson, NH (2004), 985: Upholding conviction of repairman who scanned intimate photos found in woman’s bedroom and then replaced them undamaged
· US v Bottone, 2Cir (1966), 985: Upholding conviction of men who purchased documents containing secret process for manufacturing antibiotics w/ intent to export them to Europe; men knew docs were stolen by former employees

· Carpenter v US, SC (1987), 986: Upholding that confidential information is protected by law of theft
· State v Schwartz, OR (2001), 987: Computer passwords are protected property

· People v Kozlowski, CA (2992), 987: PIN code is protected property under CA law
· US v Stafford, 7Cir (1998), 987: PIN code not protected property under federal statute §2314

· Regina v Stewart, Canada (1988), 987: Overturning conviction of consultant who tried to buy list of hotel employees for union b/c confidential information is not property in Canada
· Oxford v Moss, UK (1978): Overturning conviction for theft of university student caught w/ page proof to Civil Engineering exam b/c confidential information not property in UK (Girard says guilty in US if was federal exam)
4. Breach of Fiduciary Duty
Doctrine: Breach of fiduciary duty becomes a criminal  if falls under wire fraud or mail fraud statutes (otherwise civil)
Policy Considerations: More serious punishment under federal statute helps to deter white collar crime; unfair b/c those convicted usually had no idea that their breach of fiduciary duty (normally small civil crime) could be violate federal criminal law just b/c fell under wire or mail fraud statute
Cases
· US v Siegel, 2Cir (1983), 989: Upholding convictions for wire fraud for execs of toy corporation that used off-the-books cash for unknown purposes b/c is reasonable to assume that Ds used cash for own enrichment in violation of fiduciary duty to shareholders
· US v Rybicki, 2Cir (2002), 993: Govt must prove: (1) non-corporate purpose; (2) is reasonably foreseeable that fraudulent scheme could result in economic consequences more than de minimus
· US v Munson, NDIll (2004), 993: Elevation of (1) of Rybicki: position of trust must be misused for personal gain
· US v Vinyard, 4Cir (2001), 993: Elevation of (2) of Rybicki: economic harm must be identifiable
· McNally v US, SC (1987), 994: Overturned conviction of public official who received kickbacks from private insurance agency to which he steered state business b/c no proof that state suffered financial loss (deprivation of state citizens’ “intangible” right to official’s honest services insufficient); overturned following year by fed statute
· Cleveland v US, SC (2000), 994: Overturned conviction for private individual’s fraudulent attempt to obtain state license b/c applicant did not owe state any fiduciary duty to provide honest services & license not property
III. Attempts
MPC §5.01: Criminal Attempt (p1099-1100)
· §5.01(1) – Guilty if have mens rea required for commission of the crime AND (a) purposely engage in conduct which would be the crime if attendant circumstances were as believed; OR (b) acts/omits with purpose of causing result that is element of crime; OR (c) purposely acts/omits constituting a substantial step in a course of conduct planned to culminate in commission of a crime under circumstances as he believes them to be
· Note: “As he believed them to be” means if you solicit sex online from a police officer posing as a 12-year-old, you’re guilty if you thought it was a 12-year-old; if you buy dirt thinking it’s fertilizer to make a terrorist bomb, you’re guilty of buying fertilizer
· §5.01(2) – Definition of “substantial step” from 5.01(1)(c): Conduct strongly corroborative of actor’s criminal purpose; includes as a matter of law (a) lying in wait, searching for or following contemplated victim; (b) enticing/seeking to entice victim to designated place for commission of crime; (c) reconnoitering location contemplated for crime; (d) unlawful entry of structure, vehicle or enclosure w/ contemplation of committing crime inside; (e) possession of materials specially designed for unlawful use or which can serve no lawful purpose under the circumstances; (f) possession, collection or fabrication of materials at or near place of contemplated crime serving no lawful purpose under the circumstances; (g) solicitation of an innocent agent to engage in conduct constituting an element of the crime.

· Note: Prosecutorial discretion decides what is substantial step – one listed element can be enough, or three can be disregarded if not strongly corroborative of actor’s intent

· §5.01(3) – Aiding an attempt confers guilt for the attempt even if crime is never attempted or committed
· §5.01(4) – Renunciation of criminal purpose is an affirmative defense if abandoned attempt or otherwise prevented its commission; must have been complete & voluntary renunciation of criminal purpose

· Doesn’t count if motivated by circumstances which increased probability of detection or apprehension or by decision to postpone the crime to better time or better victim
Doctrine
· Actus Reus – How to measure proximity to commission of crime?
· MPC – Substantial Step Test – §5.01(2)
· Common Law

· Last Step Test – All but the last step; overturned b/c too difficult for law enforcement (Barker)
· Dangerous Proximity Test – Actions must come w/in dangerous proximity of crime (Rizzio)
· Equivocality Test – How clearly do actions bespeak intent? (Barker)
Cases
· King v Barker, UK (1924), 554: Overturned Eagleton/last step test; established Equivocality test
· People v Rizzio, NY CoA (1927), 555: Overturning conviction for attempted robbery where police nabbed Rizzio while going into building to rob Rao but Rao not in building so not w/in dangerous proximity of completing crime

· McQuirter v State, AL CoA (1953), 558: Upholding conviction for attempted rape of white woman by black man where woman said man was following her but he said he was just walking around b/c jury found it so

· US v Jackson, 2Cir (1977), 565: Upholding convictions for attempted robbery where Ds were at scene of crime w/ weapons & tools usable for no other purpose b/c substantial step test counts both location & possession of tools

· State v Duke, FL (1998), 556: Overturning conviction for attempted sexual battery where man made arrangement online with undercover cop to have sex w/ 12-year-old & was arrested in parking lot after flashing lights b/c that act not substantial step sufficient to constitute an attempt

· US v Harper, 9Cir (1994), 568: Overturning conviction for attempted burglary where man set “bill trap” and was waiting in car w/ guns & gloves b/c not substantial step; note: would be different under MPC
· US v Joyce, 8Cir (1982), 569: Overturning conviction for attempted purchase of cocaine where D walked out of buy b/c undercover DEA agent wouldn’t open package w/ cocaine b/c Joyce abandoned purchase

· Mens Rea
· Results Elements
· Common law – most use specific intent (purposely), but some use knowledge

· MPC – Either specific intent (purposely) or knowledge

· Conduct Elements
· Common Law & MPC – Specific intent/purposely
· Attendant Circumstances

· Common Law & MPC – Same as the actual crime
· E.g., attempted statutory rape – specific intent applies to wanting to have sex w/ person but not to age of victim; instead, strict liability standard of statutory rape applies to age
Cases
· Smallwood v State, MD CoA (1996), 547: Overturning convictions for attempted murder for HIV+ man who raped 3 women w/o condom b/c evidence not strong enough to infer specific intent to kill b/c HIV not as deadly as gun

· State v Cain, LA (1995), 549: Upholding conviction for 2nd degree murder for man who jagged used syringe into vic’s arm while shouting “I’ll give you AIDS” b/c words established specific intent to kill

· State v Hinkhouse, OR (1996), 552: Upholding conviction for attempted murder for man who lied to partners about HIV status b/c refused to wear condom and said “if were HIV+, would spread virus”, act + words = specific intent

· Punishment
· Most jurisdictions impose reduced factor of the punishment given for completed crime
· MPC & a few states have same punishment for attempt & actual crime except for death or life imprisonment
· MPC §5.05: Grading of Criminal Attempt
· Attempt is crime of same grade & degree as most serious offense which is attempted

· Exception: attempt to commit capital crime or 1st degree felony is 2nd degree felony
· If attempt was so inherently unlikely to result in commission of crime that neither conduct nor actor presents public danger then Court shall mitigate crime to lower grade or dismiss
· No multiple convictions allowed for attempt
Policy Considerations
· Big punishment acts as deterrent to keep people from considering crime

· However, deterrence fails if punishes people who still had chance to abandon, so must wait as long as possible
· Also, attempt is “in the eye of the beholder” – lots of policing & prosecutorial discretion (e.g., McQuirter)
· Why specific intent?

· Linguistic reason – Must intend to succeed in order to meet definition of word “attempt”

· Moral reason – Intending to cause harm is more culpable than actually doing so recklessly or negligently

· Utilitarian reason – Proving specific intent proves that hurtful consequences would necessarily have followed 
Cases on Other Crimes of Attempt
· People v Salemme, CA (1992), 562: Upholding conviction for burglary where D entered a person’s home w/ intent to perpetrate fraudulent sale of securities b/c entry was under false pretenses; significant expansion
· Anti-Stalking Statutes: Criminalize acts not otherwise considered crimes if done w/ intent to harass
IV. Group Criminality
A. Complicity (Aiding/Abetting/Accomplice Liability)
§2.06: Complicity (p1084)
· §2.06(1) – Guilty of offense if legally accountable for conduct of person who committed it

· §2.06(2) – Legally accountable for behavior of another if: (a) acting w/ culpability sufficient for commission of the offense, caused an innocent/irresponsible person to commit offense; (b) statute holds him accountable; (c) is an accomplice to offender

· §2.06(3) – Are accomplice if: (a) have purpose of promoting/facilitating commission of offense and (i) solicit other person, or (ii) aid/agree to aid/attempt to aid other person, or (iii) fail to prevent commission of offense where there is existing legal duty to do so; (b) conduct says accomplice according to statute
· §2.06(4) – Mens rea is sufficient if equal to or greater than mens rea for offense itself

· §2.06(5) – Inability to commit offense due to incapacity is not excuse for accomplice liability

· §2.06(6) – Not accomplice if: (a) victim; (b) conduct is inevitable; (c) terminates complicity prior to commission of offense thereby having no impact on offense AND gives timely warning to law enforcement OR otherwise makes proper effort to prevent commission of offense

· §2.06(7) – Accomplice can be convicted on proof of commission of offense and proof of complicity; not necessary for principal to have been identified or convicted
Doctrine
· NOT A SEPARATE CRIME; JUST ANOTHER WAY OF COMMITTING SUBSTANTIVE OFFENSES

· MPC
· Mens Rea
· Conduct elements – purposely (specific intent) (§2.06(3)(a))

· Result elements – same as for principal according to substantive crime (§2.06(4))

· So if crime is reckless homicide, you have to intend to help but only be reckless regarding the possibility of death

· Furthermore, can charge w/ higher level crime if have requisite mens rea (§2.06(7))

· E.g., if you want person C killed so hire B to do it, but then B gets excited and commits crime in heat of passion, B gets manslaughter, but you get murder

· Attendant Circumstances – unclear (argue policy)
Cases
· Hicks v US, SC (1893), 593: Overturning conviction for conspiracy to commit murder where D’s words may have incited killer to shoot b/c conviction requires intention to aid crime

· State v Gladstone, SC WA (1970), 595: Overturning conviction for aiding/abetting unlawful sale of marijuana where D gave purchaser name of other dealer b/c communication of information did not establish purposeful intent to aid commission of crime
· US v Fountain, 7Cir (1985), 600: Upholding conviction for aiding/abetting murder where prison inmate provided knife to other inmate who used it to kill guard w/o proof that first inmate intended guard be killed; court applied knowledge standard b/c crime was so serious (Note: this is counter-intuitive, usually more serious crimes demand more serious understanding of actions)
· State v McVay, SC RI (1926), 610: Upholding indictments for accessory to manslaughter (mens rea = reckless) for captain & engineer of steamer where boiler burst killing many b/c captain & engineer displayed recklessness in choosing to operate steamer just b/c owner ordered them to despite being aware of danger of explosion
· People v Russell, NY CoA (1998), 613: Upholding 2nd deg murder (mens rea = reckless) convictions for 3 men who had public gunfight b/c intended to shoot & behavior was reckless
· Actus Reus
· Must aid in or fail to prevent act (§2.06(3))
· Presence alone is insufficient; verbal encouragement is sufficient
· Crime doesn’t need to actually occur (§2.06(7))
Cases
· Wilcox v Jeffery, UK (1951), 616: Upholding conviction for aiding/abetting American jazz musician in violation of Aliens Order where Wilcox paid to attend concert, enjoyed show, & wrote positive review b/c Wilcox knew Hawkins wasn’t allowed to work in UK but still took substantial acts 
· State v Tally, SC Ala (1894), 618: Upholding conviction for aiding/abetting murder for man who prevented sending to telegram to victim that would have warned him b/c act was sufficient
· State v Davis, WVa (1989), 621: Upholding conviction for rape where son raped girl while father watched, lay on bed & didn’t help victim b/c omitted to get help (if legal duty) or act of lying down
· People v Stanciel, Ill (1992), 621: Upholding conviction for murder of 3yr daughter where mother violated court order to keep Stanciel away from child & authorized him to discipline girl b/c those acts plus failure to protect daughter implied intent to harm child
· C.G. v State, Ala (2002), 622: Upholding conviction of mother for sexual abuse of 5yr child where child informed mother of abuse but mother said she favored continuation of abuse in order to keep relationship w/ abuser
· State v Hayes, SC Missouri (1891), 623: Overturning conviction for burglary where principal Hayes didn’t intend to rob store (just trying to entrap Hill) b/c if principal didn’t have intent then principal didn’t actually commit crime, & not a crime to aid/abet (doesn’t work under MPC)
· Vaden v State, SC Alaska (1989), 624: Upholding conviction for illegal hunting where federal agent got Vaden to take him out on illegal shooting trip b/c intention of principal does not matter, only intention of aider/abettor matters in determining culpability (opposite of Hayes; in line with MPC)
· Common Law

· Mens Rea
· Conduct elements – purposely (specific intent)

· Result elements – same as for principal according to substantive crime

· Attendant Circumstances – unclear (argue policy)
· Actus Reus
· Must promote or facilitate the commission of the offense
· Crime must occur
Cases: (See above in MPC Actus Reus)
· Doctrine of Foreseeable Consequences (Natural & Probable Consequences Doctrine)
· Aider/abettor is responsible for all natural & probable consequences of aid
· Aider/abettor is considered to have mens rea of perpetrator
· This is the minority view on accomplice liability (opposite to the MPC)
Cases

· People v Luparello, CA (1987), 604: Upholding conviction for aiding/abetting 1st degree murder where D sent friends to question man regarding info about ex & friends killed man b/c applied doctrine of foreseeable consequences (otherwise, D’s mens rea would have been recklessness or negligence -> manslaughter or negligent homicide)
· Roy v US, DC CoA (1995), 607: Overturning conviction for accomplice to armed robbery where gun dealer referred man to other dealer who robbed man b/c other dealer’s act not natural & probable consequence
· People v Robinson, Mich (2006), 609: Upholding conviction for murder where D helped friend beat up man then walked away but friend shot & killed man b/c death was natural & probable consequence of assault
· State v Marr, NC (1996), 609: Overturning conviction for arson & armed robbery where D got 2 others to rob trailer but others shot owner & burned trailer b/c D did not “procure, counsel, command or encourage” shooting or arson
· Criminal Facilitation
· Separate, lesser offense; exists in NY
· Actus Reus: Providing means or opportunity for other to commit crime
· Mens Rea: Knowledge that it is probable that the person intends to commit a felony
· Would have applied in Gladstone or Fountain, but offense did not exist
· Usually statutes are focused on particular type of crime, e.g. juvenile gun possession, providing material support to terrorism, money laundering
Case

· US v Campbell, 4Cir (1992): Upholding conviction of real estate agent for money laundering for helping a client to purchase a vacation home b/c agent was suspicious of client but didn’t do anything about it
Policy Considerations: How much to consider/not consider intention of aider/abettor – look at their individual mens rea or just ascribe mens rea of perpetrator? Consider mens rea for attendant circumstances or maintain strict liability?
B. Conspiracy
MPC §5.03: Criminal Conspiracy (p1101)
· §5.03(1) – Guilty if: (1) agree as group to engage in/attempt crime or agree to aid another in planning/commission of crime/attempt (actus reus); AND (2) do so w/ purpose of promoting/facilitating commission of crime (mens rea)
· §5.03(2) – Don’t need to know names/identities of other conspirators
· §5.03(4) – Co-conspirators can be tried jointly in any venue where conspiracy was made or overt act was done
· §5.03(5) – Conspiracy doesn’t exist until overt act in pursuance of conspiracy is proved to have been made

· §5.03(6) – Renunciation is an affirmative defense if thwarted conspiracy under circumstances manifesting complete & voluntary renunciation of criminal purpose

· §5.03(7) – Duration: Conspiracy continues until crime is committed or agreement is abandoned 
Abandonment: Presumed if no overt act; by individual if advises others & informs law enforcement
Policy Considerations
· Pro

· Way of punishing inchoate crimes (crimes never committed)

· Useful against special danger of group activity (mafia, gang, teens)

· Facilitates prosecution of known “bad guys”

· High upfront penalties are to deter joining

· Con

· See “Unique Aspects” below (effects on procedure, vagueness)
Doctrine
· Actus Reus
· MPC requires agreement + overt act in support of agreement
· Common Law sometimes same as MPC, sometimes just agreement
· Overt Act requirement is very weak (buying pantyhose sufficient)

· Agreement
· Complementary/parallel actions support existence of agreement (e.g., Interstate Circuit)

· Defend against by offering alternative explanations for actions

· Impossibility – B/c crime is comprised of just an agreement & an act in support of the agreement, conspirators are guilty even if commission of final crime was impossible (US v Jimenez Recio)
Cases
· Interstate Circuit v US, SC (1939), 688: Upholding injunction against movie chains & distributors for conspiracy to commit violations of Anti-trust act b/c inference of conspiracy was valid b/c strong motive for parallel action, strong risk if parallel action not taken, no other reasonable explanation for parallel acts
· US v Garcia, 9Cir (1998), 691: Overturning conviction for conspiracy to commit aggravated assault where gang member deliberately insulted member of rival gang leading to a shootout b/c common gang membership & parallel action insufficient to prove conspiracy
· Zacarias Moussaoui, Pled guilty to multiple counts of conspiracy to commit terrorist acts based on parallels b/w his preparatory actions & those of 9/11 hijackers (attended flight school, joined a gym, purchased knives short enough to make it past airline security)
· US v Jimenez Recio, SC (2003), 670: Upholding conviction of 2 men for conspiracy to possess & distribute drugs where drugs already seized by DEA & deal was set-up b/c impossibility does not preclude conspiracy
· Mens Rea
· MPC
· Conduct (agreement) & Result (crime) – Need specific intent  (§5.03(1))
· Attendant Circumstances – ambiguous (argue policy for both sides)
· US v Freed, SC (1971), 703: Uphold indictment for conspiracy to possess unregistered hand grenades despite D didn’t know grenades were unregistered (strict liability applied to attendant circumstance) b/c sale of grenades “not innocent” either way
· Common Law
· Conduct (agreement) & Result (crime)  – Need specific intent
· Note: Specific intent regarding conduct & results elements can be inferred from knowledge if stake in venture or if crime is serious enough (Lauria)
· Attendant Circumstances – Same mens rea as completed offense

Cases

· People v Lauria, CA (1967), 695: Dismissing indictments for conspiracy to commit prostitution against telephone answering service operator and three prostitutes where Lauria knew that prostitutes were using service for their business but kept separate records for known/suspected prostitutes & was willing to cooperate w/ police b/c no proof of Lauria’s intent to aid prostitution; Rule: Intent of a supplier can be established by: (1) direct evidence; (2) inference of intent based on (a) special interest (direct profits, lack of legitimate use for goods/services, volume of business is grossly disproportionate to legitimate demand or sales for illegal use amount to high proportion of total business) or (b) aggravated nature of crime
· Commonwealth v Camerano, Mass (1997), 701: Overturning conviction for conspiracy to possess & distribute marijuana for landlord where tenant erected large greenhouse that could be used for no other purpose & collected $200/mo rent that could not have been obtained from any legal source b/c no intent
· US v Scotti, 2Cir (1995), 701: Overturning conviction for conspiracy to commit extortion for mortgage broker who helped man get mortgage knowing other had threatened to “break man’s legs & burn down his house” b/c full knowledge of circumstances insufficient for conspiracy conviction 
· US v Morse, 11Cir (1988), 701: Upholding conviction for conspiracy to import marijuana for man who sold plane used to smuggle marijuana into US b/c: (1) plane was particularly suited for smuggling (no seats, most common type of plane used); (2) price was 2x market value & was raised from 80k to 115k after meeting buyers; (3) payment was in small denominations of cash; (4) sale was to 23-year-old w/o contract or receipt; (5) sold w/o providing FAA w/ required registration & bill of sale; (6) Morse was informed that plane had been used to smuggle marijuana, but did not inform law enforcement; (7) when buyer failed to pay balance, Morse did not threaten to sue for it
· US v Freeman, 5Cir (1981), 702: Upholding convictions for conspiracy for 4 crew members of ship that took on cargo of marijuana while at sea but were intercepted before landing in the US b/c large quantity of marijuana, length of voyage & close relationship b/w captain & crew means can infer knowledge & intent
· Powell Doctrine
· Mistake of law is defense to conspiracy
· Rejected in UK & most of US
Cases on Powell Doctrine

· People v Powell, NY (1875), 702: To be liable for conspiracy, D must know conduct was wrongful
· Commnwlth v Gormley, PA(1921),702:Overturn C for vote fraud b/c didn’t know conduct unlawful
· Scope of Conspiracy
· Non-Pinkerton Jurisdiction
· Whatever was w/in the scope of the agreement
· Excludes acts of other conspirators not part of agreement
· Pinkerton Jurisdiction (federal government & the majority of states)
· Includes any acts of co-conspirators done in furtherance of conspiracy, regardless of whether particular conspirator knew of them
· Note: is not retroactive – not responsible for acts done before you joined the conspiracy

· Mens rea for extra crimes is recklessness & uses objective standard of reasonable foreseeability (State v Bridges)
Cases on Pinkerton Liability
· Pinkerton v US, SC (1946), 677: Upholding conviction for crimes of brother despite was in jail at time of crimes b/c conspiracy confers liability for acts of co-conspirators done in furtherance of conspiracy
· State v Bridges, NJ (1993), 679: Upholding conviction for actions of co-conspirators despite not sharing mens rea b/c liability of co-conspirator is determined by using objective standard of reasonable foreseeability (Note: that is lower than specific intent standard for accomplice liability)
· People v Brigham, CA (1989), 684: Upholding conviction for murder where went w/ friend to kill C but found other, not C, said was not C, but friend shot him anyway b/c was reasonably foreseeable that friend, once set in motion, might knowingly kill someone other than assigned target
· US v Wall, 7Cir (2000), 685: Overturning conviction for illegal gun possession where possessor’s possession was not illegal but co-conspirator’s possession would have been illegal
· US v Alvarez, 11Cir (1985), 685: Upholding convictions for murder for co-conspirators in drug deal that ended w/ dead federal agent; Court noted that “minor” participants (no actual knowledge of some of circumstances & events culminating in the reasonably foreseeable but originally unintended crime) are excused from Pinkerton liability
· State v Walton, SC CT (1993), 687: Upholding conviction for murder for co-conspirator despite fact that not shooter or leader of conspiracy b/c role not minor enough
· Unique Aspects of Conspiracy
· Punishment
· Under common law, punishable concurrently as substantive crime & separate/addtl offense
· Under Fed law, not allowed BUT happens anyway b/c charged w/ substantive crime plus conspiracy via RICO or CCE (continuing criminal enterprise)

· MPC disallows – charge either w/ substantive crime or w/ conspiring to commit it (§1.07(1)(b))

· Effect on procedure
· Conspiracy continues after object was completed resulting in endless statute of limitations (e.g., in form of a cover-up, but must be direct evidence of cover-up, Grunewald v US, SC 1957, p669)
· Defendant can be tried jointly w/ co-conspirators, in a place the defendant has never been

· Hearsay is allowed
· Is very vague
· Under common law & CA statute, can be charged for “conspiring to injure public morals”

· Fed statute criminalizes conspiring to defraud the US, includes any act that interferes w/ a govt interest, incl failure to ensure that a govt program is administered “honestly & efficiently” (US v Hay, 10th Cir (1975), 672)
V. Defenses
A. Justifications
1. Self Defense
MPC §3.04: Use of Force in Self-Protection (p1089)
· §3.04(1) – Use of force is justifiable if actor believed to be immediately necessary to protect himself against use of unlawful force by the other person on the present occasion
· §3.04(2)(a) – Not allowed: (i) to resist arrest; (ii) to resist person protecting own property unless (a) you are official property seizer, (b) person no longer has right to property, or (c) such force is necessary to protect self against death or serious bodily harm

· §3.04(2)(b) – Deadly force is justified if believed necessary to protect against death, serious bodily harm, kidnapping or rape
· Exceptions: (i) if you provoked use of force against you w/ purpose of causing death or serious bodily harm; (ii) you can avoid using deadly force w/ complete safety by (a) retreating, (b) surrendering possession of a thing if other person has claim to it, or (c) complying with their demand to abstain from an action that you have no duty to take

· Exceptions: (1) no obligation to retreat from home or place of work (unless (a) you were initial aggressor, or (b) other person works there too); (2) person using force against you is public officer or otherwise justified in using force

· §3.04(2)(c) – Person using protective force may estimate necessity thereof under circumstances as he believes them to be when force was used w/o retreating, surrendering possession, or doing/abstaining from anything

· §3.04(3) – Confinement is a valid form of protective force as long as it is terminated as soon as is safely possible
MPC §3.05: Use of Force in Protection of Others (p1090)
· §3.05(1) – Use of force is justifiable to protect third party where: (a) third party would be justified under §3.04; AND (b) third party would be justified in using force under the circumstances as the actor believes them to be; AND (c) actor believes intervention is necessary for protection of third party

· §3.05(2) – If actor knows that retreat, surrender, or compliance w/ demand would secure complete safety of third party, then actor is obliged to try to cause third party to do so before using force; however, no retreat requirement from home or place of work
MPC §3.09: Exceptions to Self-Defense Justification (p1094)
· §3.09(1) – Mistake of law of self-defense not excuse
· §3.09(2) – Where actor’s belief that force was justified is the result of recklessness or negligence
· §3.09(3) – Where use of force justified, but actor recklessly or negligently injures/creates risk of injury to innocent persons

Doctrine
· MPC

· Standard of judgment is subjective (believed necessary)

· Imminence requirement is relaxed compared to common law – ok if actor reasonably believed defensive force was immediately necessary
· Pro: Enables self-defense for harms that are inevitable (would cover almost all cases below under common law imminence); often victim is in best position to know when harm is coming (battered women, children, inmates); state can’t always protect vulnerable people
· Con: Should encourage people to look for other options (go to authorities)
· Risk of Injury to Others – §3.09(3) holds that D is responsible for injury to innocent bystanders if acted recklessly/negligently w/ regard to possibility of causing them injury
· Duty to Retreat – Deadly force not justifiable if actor knows that he can avoid the necessity of using such force with complete safety by retreating – §3.04(2)(b)(ii)
· Exception for if attacked at home or in place of work – MPC §3.04 and §3.05

· Initial Aggressor, even non-lethal one, loses right to self-defense –§3.04(2)

· Deadly Force requires threat of death, serious bodily harm, kidnapping, or rape - §3.04(2)(b)

· Motive – Must actually believe in the necessity of using force in self defense
· Common Law
· Standard of judgment
· Some courts use MPC subjective standard (see above) 
· Some use an even more liberal/subjective standard
· State v Leidholm, ND (1983), 758: Jury should assume physical & psychological properties of D, ask whether circumstances sufficient to create reasonable belief that force was necessary
· Most use an objective (reasonably believed necessary)
· Can consider physical elements (relative size, race, # of people on each side), also prior experiences (Kelly), but not “psychological peculiarities” (Romero, Werner)

Cases
· People v Goetz, NY CoA (1986), 739: Upholding indictment for white man who shot 4 black boys on subway after 1 asked him for $5 b/c NY has objective standard for self-defense
· State v Kelly, SC NJ (1984), 750: Overturning conviction for failure to admit evidence on BWS in reckless manslaughter trial of wife who stabbed abusive husband b/c testimony of BWS admissible to explain: (1) decision to stay w/ husband & (2) why had good understanding of threat he posed
· People v Romero, CA (1999), 748: Upholding murder conviction for killing man who endangered brother where role of honor & paternalism in Hispanic culture not admitted at trial b/c not appropriate to support objective reasonableness of belief in necessity of act

· Werner v State, TX (1986), 762: Upholding conviction for murder where evidence of ‘holocaust syndrome’ (causes people to be v assertive in confrontational settings) was excluded b/c “psychological peculiarity”
· Imminence Requirement - threat must be imminent to allow justification of self-defense
Cases

· State v Norman, SC NC (1989), 763: Upholding conviction for manslaughter for woman who shot husband in his sleep despite 25yrs savage abuse & govt failed to help b/c threat not imminent
· Commonwealth v Sands, SC VA (2001), 768: Upholding murder conviction for woman who shot husband while watching TV despite husband beat her for over 15yrs & threatened to kill her & family b/c threat not imminent
· State v Schroeder, NB (1978), 771: Upholding assault conviction for 19yr inmate who stabbed cellmate in night where cellmate had threatened to sell inmate to another inmate in exchange for debt b/c threat not imminent
· Ha v State, Alaska (1995), 772: Upholding murder conviction for man who hunted down & killed other man w/ gang connections who had threatened to kill him b/c threat not imminent
· Jahnke v State, WY (1984), 772: Upholding conviction of 16yr for premeditated murder where hid in house & shot severely physically & psychologically abusive father dead b/c threat not imminent 
· Risk of Injury to Others – Almost any act is allowed in self-defense, regardless of bystanders
Cases
· People v Adams, Ill (1972), 775: Overturning manslaughter conviction where D shot assailant in self-defense, bullet passed through assailant & killed woman b/c self-defense justified
· Commonwealth v Fowlin, PA (1998), 775: Overturning assault conviction where shot into crowded club to ward of gun-wielding assailants while blinded w/ pepper spray b/c self-defense justified
· Duty to Retreat
· English common law had strict duty to retreat (must exhaust every chance to flee)

· “True Man Doctrine” – developed US 19th cent; is decreasingly popular
· Erwin v State, Ohio 1876, 779, “true man w/o fault not obliged to fly from an assailant”

· “Stand Your Ground” laws – Allow actor to meet force w/ force, incl deadly force, even when retreat is possible (State v Smiley would be ok); are increasingly popular 
Cases
· State v Abbott, SC NJ (1961), 777: Overturning assault conviction where injuries caused in 3-way fight b/c duty to retreat applies only to use of deadly force
· State v Smiley, FL (2006), 780: Upholding conviction for 1st deg murder for cab driver who shot drunk passenger where passenger threatening w/ knife while outside of car b/c duty to retreat
· Initial Aggressor, even non-lethal one, loses right to self-defense
Cases
· US v Peterson, DC Cir (1973), 781: Upholding convic for 2nd deg murder where left confrontation, then returned with gun and shot other man dead b/c D was initial aggressor in round 2
· Laney v US, DC CoA (1923), 783: Upholding conviction for man who was being chased, then ducked into alleyway and got away, but chose to re-emerge
· Allen v State, OK (1994), 784: Upholding 1st deg murder conviction where D chased vic but only used deadly force in response to vic’s use of force b/c chasing after was act of initial aggression
· Mayes v State, Ind (2001), 784: Upholding murder conviction despite valid self-defense to lethal threat b/c D was carrying unlicensed handgun (misdemeanor) – strict standard where any criminal act denies self-defense
· Burden of Proof
· Most jurisdictions place burden on prosecution to disprove self-defense beyond reasonable doubt

· Ohio requires defense to prove by reasonable doubt (upheld by SC in Martin v Ohio, 1987)
2. Defense of Property
MPC §3.06: Use of Force for the Protection of Property (p1090-1092)
· §3.06(1) – Use of force is justifiable when the actor believes such force is immediately necessary to prevent trespass on his land or against his property, or against the land or property of another in his protection, or to retake land or property that he believes to be his own as long as force is used immediately and actor has no reason to think that other person also has a right to the property

· §3.06(3) – Limitations

· (a) Must make request to desist unless would be useless, dangerous or no time before damage occurs

· (b) Can’t force out a trespasser if doing so would subject him to serious bodily harm

· §3.06(3)(d) – Use of deadly force is justified only if:

· (i) other person is trying to force you out of your home (and they have no rightful claim to do so)

· (ii) other person is committing/attempting to commit arson, burglary, robbery or other felonious theft AND either has employed or threatened deadly force against or in the presence of the actor OR the use of force other than deadly force to prevent the commission or consummation of the crime would expose the actor or another to substantial danger of serious bodily harm
· §3.06(5) – A device can be used to protect property if does not create a substantial risk of death or serious bodily harm, the use of the device is reasonable under the circumstances as the actor believes them to be & device is customary or reasonable care is taken such that probable intruders would know that it is being used
· §3.06(6) – Use of force to pass a wrongful obstructer is justified if: (a) the actor believes the person is purposely or knowingly and unjustifiably obstructing the actor from going to a place to which he may lawfully go as long as the actor believes the other has no right to obstruct; (b) the actor is not being obstructed from trespassing (unless the circumstances as the actor believes them to be are of such urgency that it would not be reasonable to postpone entry until a court order was obtained); and (c) the force used is not greater than would be justifiable if the person obstructing the actor were to use force against him to prevent his passage.
Policy Considerations: Person entitled to defend home with deadly force; property doesn’t have more value than life!!
Cases
· People v Ceballos, SC CA (1974), 786: Upholding conviction for assault w/ deadly weapon for man who set up gun trap in garage following earlier break in & gun trap shot 16yr boy attempting to break into garage b/c: (1) Ceballos not home so no threat of bodily harm so deadly force not justified; (2) public policy that gun traps are a bad idea (could get police, firemen, visitors); (3) burglary is not a felony so deadly force not justified
· Rodney Peairs, LA (1992), 790: Peairs was acquitted of manslaughter for shooting a 16yr Japanese exchange student to death based on Louisiana’s statute, which allowed the use of deadly force based on a reasonable belief that intruder intends to commit burglary where Hattori was wearing Halloween costume, scared Peairs’s wife, then continued to advance on Peairs when Peairs pointed the gun at him & ordered stop; no retreat requirement at home
· Snydor v State, MD (2001), 791: Upholding manslaughter conviction for shooting robber b/c had turned to flee
3. Necessity
MPC §3.02: Choice of Evils (p1088)
· (1) Conduct which actor believes necessary to avoid harm/evil to himself or another is justified if:

· (a) The harm/evil avoided is greater than the harm/evil incurred according to statute (objective)

· (b) There is no statutory exception for this situation

· (c) There is no evidence of legislative purpose intending to except this situation

· (2) Necessity is not available is the actor was reckless or negligent in bringing about the situation; therefore, necessity is not available for any offense in which recklessness or negligence suffices to establish culpability
NY Penal law § 35.05. Justification Generally

· Such conduct is necessary as an emergency measure to avoid an imminent public or private injury which is about to occur by reason of a situation occasioned or developed through no fault of the actor, and which is of such gravity that, according to ordinary standards of intelligence and morality, the desirability and urgency of avoiding such injury clearly outweigh the desirability of avoiding the injury sought to be prevented by the state defining the offense in issue.
· Judge decides whether to allow necessity defense
Doctrine
· It is intended to cover situations that the Legislature couldn’t have specifically imagined – an escape hatch
· Therefore, it is difficult to prove, so try self-defense or defense of property first
· Must be w/o fault to plead necessity
· Utilitarian balancing of evils (see MPC below & cases)
· However, doesn’t address probabilities – what if the probability of a very bad thing is very slight?
· Most jurisdictions require that the harm was imminent (but not MPC)
· Some jurisdictions leave the decision to grant necessity to the judge, some leave it to the jury
Policy Arguments: Must encourage taking action to avoid greater evil; can argue about probability of occurrence 
Cases
· People v Unger, SC Ill (1977), 798: Overturning conviction for escape of inmate who was sexually assaulted & threatened w/ further assault b/c evil of escape smaller than evil of rape
· Borough of Southwark v Williams, UK (1975), 801: Rejected necessity defense for homeless families squatting in unoccupied govt property during housing shortage
· Commonwealth v Leno, Mass (1993), 802: Rejected necessity defense for operators of needle-exchange program b/c value of reducing spread of AIDS “debatable or speculative” & no “clear or imminent” danger
· Commonwealth v Hutchins, Mass (1991), 802: Rejected necessity defense for ill person who grew marijuana to self-medicate b/c alleviation of medical symptoms doesn’t outweigh harm to public of marijuana cultivation
· State v Rasmussen, ND (1994), 804: Overturning conviction for driving w/ a suspended license where car broke down in middle of snowstorm, driver left, then D got car started and drove away b/c necessity defense valid
· Dudley v Stephens, UK (1884), 73: Upholding convictions for murder for 2 men who killed & ate boy while stranded at sea b/c overtaken by common disaster & no rule of human jettison (Note: MPC would allow this b/c evil of killing one is outweighed by evil of letting 4 die)
· Public Committee Against Torture v State of Israel, SC Israel (1999), 814: Holding that Israeli General Security Service does not have right to torture; however, individual interrogators can ask for defense of necessity after the fact b/c burden should be on individual torturer to weigh evils under circumstances

· Bybee Memorandum, Submitted to White House Counsel Alberto Gonzalez by Asst Atty Gen Jay S Bybee, head of Justice Dept Office of Legal Counsel: Set exceptionally high threshold for degree of pain necessary to constitute torture & stated that necessity defense would be available to govt interrogators if they used such methods; recommended using cost/benefit analysis in each situation to weight likelihood of getting useful info versus amount of pain inflicted 

B. Excuses
1. Duress
MPC §2.09: Duress (p1086)
· § 2.09(1) – Affirmative defense if actor was coerced to act by use of, or threat to use, unlawful force against actor or another, which a person of reasonable firmness in his situation would have been unable to resist
· §2.09(2) – Duress is unavailable if actor recklessly placed himself in a situation in which it was probable that he would be subjected to duress OR  if actor negligently placed himself in a situation in which it was probable that he would be subjected to duress if negligence suffices to establish culpability for the offense

· §2.09(3) – Duress is unavailable if a woman acted on the command of her husband

Doctrine
· MPC

· No duress if you purposely/knowingly/recklessly created the situation
· No duress if you were negligent in creating the situation & the crime is one with a negligent mens rea
· Available for threats against any person, but not against property
· Available for homicide
· Objective standard (person of “reasonable firmness”) BUT takes into account actor’s “situation” which includes physical factors (strength, size, age, health) but not matters of temperament (timidity); unknown if includes IQ, phobias, mental disorders, or BWS
Policy Considerations: Is it easy to quantify/assess? Can you keep everyone from claiming it?, more duress -> less deterrence, blameworthiness v. utilitarianism (deterrence, uniform application)
Cases
· US v Johnson, 6Cir (2005), 838: Mental retardation NOT part of actor’s situation
· Commonwealth v DeMarco, PA (2002), 839: Mental retardation IS part of actor’s situation
· Zelenak v Commonwealth, VA (1996),839:Mult personality disorder IS part of actor’s situation
· US v Willis, 5Cir (1994), 840: BWS never admissible to support duress defense
· State v Williams, WA (1997), 840: BWS admissible to support all aspects of duress defense
· State v BH, SC NJ (2004), 840: BWS admissible to support whether D recklessly placed herself in situation (why not leave?) NOT whether person of reasonable firmness would have resisted

· Common Law

· Threat must be imminent
Policy Considerations: Threat can be very real even if not imminent (Ruzic), were there other options?
· US v Fleming, Court Martial (1957), 843: Upholding conviction for collaborating w/ the enemy during Korean War for helping prepare propaganda b/c threat of delayed death, death by starvation, deprivation or otherwise, is not imminent
· US v Contento-Pachon, 9Cir (1984), 844: Overturning conviction of man who smuggled 129 balloons of cocaine over US border & was arrested upon entry where life of wife & child were threatened b/c belief that authorities in Colombia & Panama were corrupt & unable to help valid
· Regina v Ruzic, Canada (1998), 845: Overturning conviction for woman who smuggled 2 kilos of heroin into Canada where known killer & drug lord had stabbed & burned her arm & threatened to hurt mother b/c duress was real even though threat was not imminent (no imminence in Canada)
· Threat must be of serious bodily injury or death

· Threat must be against you or someone close to you

· Cannot be at fault in creating the situation
· Reasonable person standard
· Usually not allowed for homicide
· Intl Crim Tribunal for the Former Yugoslavia held no duress for participating in atrocities
Case
· State v Toscano, SC NJ (1977), 833: Overturning conviction for conspiring to commit medical insurance fraud for chiropractor who filed false medical report b/c head of scheme threatened to attack Toscano & his wife & was evidence that Toscano moved residence, got new unlisted phone number, applied for gun permit, behavior changed, reported threats to co-workers
2. Intoxication
MPC §2.08: Intoxication (p1086)
· §2.08(1) – Intoxication is not a defense unless it negates an element of the offense
· §2.08(2) – No defense for recklessness if actor was unaware of risk due to self-induced intoxication
· §2.08(3) – Intoxication is not mental disease under definition of legal insanity

· §2.08(4) – Intoxication is a defense if (a) not self-induced, or (b) is pathological (far more intoxicating than the person could have known it would be, e.g., drinks vodka thinking it’s water) IF renders actor w/o substantial capacity to appreciate the wrongfulness of his act or to conform his actions to the law
Doctrine
· MPC

· Any kind of intoxication (voluntary/involuntary/pathological) is defense if negates required mens rea
· Exception: Recklessness mens rea still reckless even if self-induced intoxication causes actor not to be conscious of a risk of which he would have been aware if he were not intoxicated
· Pathological or Involuntary intoxication are affirmative defenses
Case
· Montana v Egelhoff, SC MT (1996), 858: Overturning conviction for deliberate homicide (mens rea purposely or knowingly) b/c intoxication can negate purposeful/knowing mens rea
· People v Garcia, CO (2005), 862: Overturning conviction for assault where man assaulted ex-wife while in insulin shock from own injection of insulin for diabetes b/c entitled to intoxication defense
· Cobb v State, FL (2004), 863: D who shot former lover not entitled to intoxication defense for effects of antidepressants b/c she knowingly took higher-than-prescribed doses
· Specific/General Intent (common law in 2/3 states) 
· Intoxication is a defense to specific intent crimes (e.g., premeditated homicide) but not to general intent crimes (e.g., rape)

· Can be voluntary or involuntary
· But must be so drunk that had no understanding of what was happening or no control over what was happening (Turrentine v State, OK 1998, 855 – must be “so intoxicated that his mental abilities were totally overcome”, a “prostration of the faculties”)
Cases
· People v Hood, SC CA (1969), 850: Overturning conviction for man who grabbed officer’s gun & shot him in the leg while resisting arrest while intoxicated b/c assault is general intent crime (but assault w/ intent to kill or assault w/ intent to rape are specific intent crimes)
· People v Rocha, SC CA (1971), 856: Assault w/ a deadly weapon is general intent crime
· Intoxication not a defense (common law in 14 states) or just a defense to 1st degree homicide
· State v Stasio, SC NJ (1979), 852: Upholding conviction for specific intent crime (assault w/ intent to rob) despite exclusion of intoxication evidence b/c new rule (no more general/specific distinction)

· Regina v Kingston, UK (1993), 860: Upholding conviction for sexual abuse of minor where D claims was drugged involuntarily by third party b/c public policy (everyone would say “I was drugged”) & just b/c intoxicated doesn’t mean didn’t also want to do it (intoxication doesn’t necessarily negate mens rea)
Policy Considerations: Calculate blameworthiness – was drunkenness self-induced or involuntary? Does intoxication undermine mens rea (yes -> MPC & specific/general intent; no -> Kingston); public policy of protecting public from drunks -> Stasio, Kingston
3. Insanity
MPC §4.01 & §4.02: Mental Disease or Defect (p1095)
· §4.01(1) – Person not responsible for criminal act if as a result of mental disease or defect, actor lacks substantial capacity either (a) to appreciate wrongfulness of act, of (b) to conform his conduct to the requirements of the law

· §4.01(2) – Mental disease/defect not include abnormality manifested by repeated criminal or anti-social conduct

· §4.02(1) – Evidence of mental disease/defect admissible to prove that D did/didn’t have requisite mens rea
Policy Considerations: Lack of understanding undermines blameworthiness; deterrence is useless if don’t understand acts; insanity is untreatable/un-overcome-able (unlike addiction); no faith in psychiatry (Vincent “the Chin” Gigante)

Doctrine
· M’Naughten Test
· Entitled to insanity defense if, at time of act, was suffering from a cognitive disability such that: (1) did not understand nature & quality of the act; or (2) did not know that act was wrong
· Focuses exclusively on cognitive disability; does not allow for degrees of incapacity nor volitional incapacity (inability to control behavior)
Analysis: Must show: (1) mental disease/defect; (2) didn’t understand act OR didn’t know it was wrong

Case
· M’Naughten’s Case, UK (1843), 873: Upholding acquittal on grounds of insanity for man who tried to shoot PM but shot secretary instead b/c test for insanity is whether knew difference b/w right & wrong
· MPC (substantial minority of states use this)
· Expands M’Naughten test to allow for partial mental incapacity & volitional incapacity
· Cannot “appreciate wrongfulness of act” instead of “doesn’t know right from wrong” (allows for partial incapacity b/c allows defense of knew was wrong but was so mentally messed up that couldn’t put that distinction into action, e.g. someone w/ personality disorder)

· Unable to “conform his conduct to the requirements of law” (volitional incapacity)

Analysis: Must show: (1) mental disease/defect; (2) unable to appreciate wrongfulness of act OR unable to physically control actions
· Federal Law (plus many states)
· Like MPC, except no volitional incapacity prong
Analysis: Must show: (1) severe mental disease/defect; and (2) unable to appreciate wrongfulness of act

Case
· US v Lyons, 5Cir (1984), 879: Overturning “volitional incapacity” part of MPC b/c psychiatrists can’t assess it properly & risk of fabrication is great
· “Guilty but Mentally Ill” Statutes

· A third option – not sane, not insane, but mentally ill & guilty
· Sentencing is the same as if found guilty, but D can be sentenced to psychiatric hosp or prison w/ treatment
· Tries to balance public safety w/ practical necessity of insanity defense
· Insanity is not a statutory defense in 4 states (ID, KS, MT, UT); but still allowed to rebut mens rea 
Issues
· Addiction

· Addiction is not a mental disease/defect – is a physical illness like kidney disease
· Only can be used as a defense under MPC volitional incapacity if has physically changed shape of brain
· Competence to Stand Trial
· MPC §4.04 forbids trial of incompetent persons (persons unable to understand the nature of the proceedings against them due to mental disease/defect)
· Sell v US, SC (2003), 867: Upheld involuntary medication solely to induce trial competence provided the medication also treats the condition, govt has a strong interest in trial & other treatments wouldn’t work

· Execution
· Ford v Wainwright, SC (1986), 867: 8th amendment bars execution of the insane (“those who do not have the mental capacity to understand the nature of the death penalty & why it was imposed”)

· Atkins v Virginia, SC (2002), 869: 8th amendment bars execution of the mentally retarded, even if they are not insane under the Ford standard.
· Administering the Insanity Defense
· Extremely difficult to prove – need multiple expert witnesses

· It is up to the defendant to raise the insanity defense; however, jurisdictions are evenly split on whether the burden of proof then falls on prosecution to rebut insanity or the defense to prove insanity (fed govt is latter)

· Civil commitment is mandatory in some jurisdictions; in others is up to the discretion of the judge

· Mandatory civil commitment requires both mental illness & dangerousness to be proven by clear & convincing evidence to be constitutional (Addington v Texas, SC 1979, 869)

· However, SC upheld automatic mandatory civil commitment (Jones v US, 1983, 870) b/c dangerousness can be inferred from insanity

· Term of commitment can extend indefinitely
· 12 states say term of commitment cannot exceed length of normal sentence BUT state can keep committed longer if establishes by clear & convincing evidence that person is still mentally ill & danger to self/others

4. Addiction & Social Deprivation
· Addiction
· Not a mental disease/defect (see above), but brings up question of voluntariness/involuntariness
· At this point, addiction is not an excuse; however, can argue that it should be if “chronic” & leads to “irresistible urge” (see White concurrence below in Powell)
Cases
· Robinson v California, SC (1962), 911: Conviction overturned for “being addicted to the use of narcotics” b/c statute unconstitutional b/c punishing a “state” is violation of 8th (cruel & unusual punishment) & 14th (due process) amendments; would be like criminalizing mental illness or leprosy or venereal disease
· Powell v Texas, SC (1968), 914: Upholding conviction for public intoxication b/c alcoholism not a defense b/c medical profession does not agree that alcoholism is disease & bad public policy (alcohol is involved in many crimes) & no way to treat alcoholism so no point to civil commitment & compulsion not an excuse Concurrence (White): A chronic alcoholic w/ irresistible urge to consume alcohol should not be punishable for drinking or being drunk
· US v Moore, DC Cir (1973), 922: Upholding conviction for heroin possession b/c addiction is not defense even though can lead to loss of self-control b/c bad public policy to allow people to give into compulsions
· Social Deprivation
· Pro: Recognizes the reality that extreme poverty & racism affect development & ability to control behaivor
· Con: Paternalistic b/c presumes that poverty creates crime, or that poor people can’t help being criminals
VI. The Imposition of Criminal punishment
A. The Role of the Prosecutor
1. The Decision to Charge
Doctrine
· Prosecutors usually file charges only when there is legally admissible evidence sufficient to prove guilt beyond a reasonable doubt

· However, prosecutors do not pursue all charges that fall into that category. Why?

· Not enough resources (time/docket space, money, staff)

· Political considerations for elected prosecutors & DAs

· If there is a legitimate defense, sometimes easier/more efficient not to prosecute

· The statutory punishment would be inappropriate

· Harm is slight but punishment would be great

· Violation is of old law that no longer applies 

· Response to “overcriminalization” – passage of overly broad statutes that catch innocent people

· Choice of jurisdiction – some cases are left to feds by state or vice versa

· Concern about jury nullification

· Review of prosecutorial discretion

· It is practically impossible to get review of a prosecutor’s decision not to prosecute
· Review of the decision to charge

· To get review of a prosecutor’s decision to prosecute, must show that others similarly situated who were not charged (Armstrong)

· Why would a prosecutor bring inappropriate charges?

· Media attention (celebrity case), pandering to constituents, make an example of someone

· “No Drop” Policies – Usually for domestic violence cases, prevent prosecutors from dropping or not bringing charges against batterers despite request of victim; even so, sometimes charges are not brought

Policy: Individualized justice, efficiency/economy of judicial resources, fairness, uniform application of law/predictability

Cases
· Inmates of Attica Correctional Facility v Rockefeller, 2Cir (1973), 1011: Court declined to force Atty General to investigate or press charges against state officers responsible for storming of Attica & death of inmates b/c separation of powers prohibits judges from compelling prosecutors to file charges
· US v Armstrong, SC (1996), 1019: Overturning order for prosecutor’s case history where D moved for dismissal on the grounds that he was selected for prosecution b/c he was black b/c to demonstrate racially discriminatory effect, defendant must show that similarly situated individuals of a different race were not prosecuted; different races commit different crimes at different rates, so varying rates of prosecution do not necessarily reflect racism
2. Plea Bargaining

Doctrine
· 90% of felony convictions are obtained by guilty plea nationally; 95% w/in the federal system
Policy Considerations
· Pro: Not enough resources to try everyone; Avoid acquittal of guilty person; Way to encourage cooperation -> getting more bad guys & more convictions; Avoid too-high mandatory mins; Admitting guilt -> higher odds of rehabilitation
· Con: Coercive; Can lead to innocent people pleading to crimes b/c scared of consequences of trial; Denial of right to challenge witnesses, validity of evidence & testimony

Cases
· Brady v US, SC (1970), 1025: Upholding guilty plea & sentence for man charged w/ death penalty crime where prosecutor agreed not to bring death penalty in exchange for guilty plea, then man said guilty plea coercive & not voluntary b/c was faced with threat of death if exercised right to jury trial b/c a plea is voluntary if D is fully aware of the direct consequences of the plea unless induced by threats (improper harassment), misrepresentation (unfulfillable promises), or improper promises (bribes).
· Santobello v NY, SC (1971), 1030: If prosecution fails to honor commitments made to D in exchange for plea, then D allowed to withdraw plea
· Bordenkircher v Hayes, SC (1978), 1036: Upholding conviction & life imprisonment sentence of D indicted for forging check for $88.30 where prosecutor offered plea otherwise would charge under Habitual Criminal Act (which led to mandatory life imprisonment) & D was found guilty at trial b/c “there is no element of punishment or retaliation in plea bargaining so long as the accused is free to accept or reject the prosecution’s offer”.

· US v Angelos, DC Utah (2004), BB: Upholding consecutive sentences for three drug charges way out of proportion to normal sentence for such crime b/c prosecutor said would charge it if Angelos didn’t cooperate & Angelos didn’t cooperate (example of prosecutorial abuse; stupidity to threaten unfair sentence)
B. The Role of the Jury
· Fact-Finding
· Duncan v Louisiana, SC (1968), 42: Overturning conviction for failure to allow jury trial b/c right to jury trial exists under 14th & 6th amendments except for “petty offenses”
· Nullification
· US v Dougherty, DC Cir (1972), 51: Jury has right to nullify, but judge not allowed to instruct on this right b/c nullification supported by liberty & democracy, but would be grave danger to system if judge informed jury of right not to apply law
C. Sentencing
1. The Role of the Judge
Doctrine
· Discretionary Model of Sentencing 
· Also called “indeterminate sentencing”

· Judges could sentence people using broad discretion, with date of release to be determined by parole officer

· Sentencing factors were not subject to cross-examination or reasonable doubt standard

· Judges tended to rely on reports prepared by parol officers, even if they contained hearsay
· Led to irregularities – probation for one burglar, life sentence for another

Cases
· Williams v NY, SC (1949), 1045: Upholding death sentence where jury recommended life & judge based sentence on probation dept report not seen or challenged by defendant b/c judge is traditionally allowed wider discretion in sentencing than exists at trial & important for judge to have all possible info 
· Gardner v Florida, SC (1977), 1048: Overruled Williams; Overturning death sentence imposed by judge based on confidential presentence report over life sentence of jury b/c procedure constitutionally defective
· US v Fatico, 2Cir (1979), 1049: Upholding sentence close to applicable maximum based on FBI confidential report naming D as “upper echelon” figure in organized crime b/c 7 FBI agents testified that 17 informants had independently told them of D’s high-level involvement
· Federal Sentencing Reform Act (1984)
· Introduced guideline sentencing & mandatory minimums
· The guidelines are not mandatory (sentence simply must be “reasonable”)

· However, sentences w/in the guidelines are presumptively reasonable and sentences less than the guidelines are frequently overturned as unreasonable

· Abolished parole, required at least 85% of sentence to be served

· Real Offense Sentencing – sentence is calculated according to what defendant really did, not what they were convicted of doing (this is ridiculous, undermines due process rights, gives even more discretion to judges)

· Standard “by a preponderance of the evidence” lower than jury “reasonable doubt” standard, allowed sentencing for crimes that a person was acquitted of by the jury

· Judge cannot sentence higher than the statutory maximum for the crime that the person was actually convicted of; however, this has little effect, b/c most drug crimes have massive statutory maximums

Cases
· US v Jackson, 7Cir (1987), 112: Upholding sentence of life w/o parole for repeat bank robber b/c w/in statutory range & therefore “essentially free from appellate review”
· US v Thompson, DCMass (2002), 1061: Overturning downward departure in sentencing for family circumstances b/c maintaining steady employment & supporting family not extreme enough to qualify

· US v Carter, 7Cir (1997), BB: Upholding sentence w/o downward departure for man who pled guilty despite strong family & community ties, level of remorse & help to govt b/c not extraordinary
· Florida v VanBebber, SC FL (2003), BB: Allowing downward departure for “offense committed in unsophisticated manner & isolated incident & D showed remorse” where DUI caused 3 injuries & 1 death
· Skipper v SC, SC (1986), 1064: For capital sentencing, court is constitutionally required to consider a defendant’s good behavior after arrest
Policy Considerations: Predictability/uniformity of sentencing; Individualized justice
2. The Role of the Jury
Doctrine
· Jury must determine beyond a reasonable doubt any facts that trigger a sentence higher than the statutory max
Cases
· Blakely v Washington, SC (2004), 1064: Overturning sentence imposed by judge based on facts not found by jury b/c violation of 6th amendment right to jury determination of facts
· US v Booker, SC (2005): Found federal sentencing guidelines unconstitutional b/c facts that triggered sentences higher than the maximum found by judge, not jury

· McMillan v Pennsylvania, SC (1986) and Harris v US, SC (2002), 1070: Right to jury trial does not apply to facts that increase only the minimum term
· State v Barker, Minn (2005), 1070: Sentence overturned for 6th amendment violation where facts triggering mandatory minimum were not proved before a jury but established by preponderance of the evidence by judge

3. Sentencing and Race
· Randall Kennedy, The State, Criminal Law, and Racial Discrimination
· Main problem of black communities is the state’s failure to provide them w/ equal protection of the law

· Therefore, black communities & law-abiding black citizens benefit by higher sentencing for crack

· Penalizing possession of crack cocaine more harshly than powder cocaine is justified

· Different sociologies of use & distribution

· Dealing can be inferred from a smaller amount of crack

· Crack has more potent physiological impact

· More violence is associated with distribution & use of crack

· There was no racially discriminatory purpose in the crack sentencing statutes b/c the law itself is not specifically racial, and all laws affect different populations differently

· Higher punishments for crack might not be the best way to deal with crack, but that doesn’t make the laws themselves racist – being wrong is different than being racist

· Paul Butler, (Color) Blind Faith
· Kennedy analysis ignores effect/cost of crack sentencing laws on black communities

· People are injured by the effect of the law, not the purpose of the law

· There is lots of evidence of selective enforcement of crack laws against blacks

· Even if it is just that there are more black drug users, that fact is not racially neutral

· The cost of so much law enforcement & incarceration is severe

· Growing legal disenfranchisement of blacks (1/7 black men of voting age)

· Poverty (incarceration lowers earning potential)

· Breakup of families (-> more poverty & single-parent homes)

· Low male-to-female ratio & higher rate of unwed births

· 60% of male inmates have children, most under age of 18

· More drug law enforcement does not lead to more public safety

· Most drug crime is not violent (only 3/100 arrests in US are for serious violent crime)

· 89% of prisoners are incarcerated for nonviolent offenses

· In CA, more people have been imprisoned under 3 strikes law for marijuana possession than for murder, rape and kidnapping combined
C. Beyond Incarceration
1. Shaming
114-120
2. Collateral Consequences of Conviction
· Chin, Race, The War on Drugs, and the Collateral Consequences of Criminal Conviction
· Felony convictions deprives citizens of a variety of rights

· Right to serve on juries

· Right to vote

· Loss of business or professional licenses

· Registration requirements

· Ineligibility for public benefits

· Can’t possess a firearm

· Cannot enlist in the military

· Ineligible for security clearances necessary for many jobs in govt or w/ federal contractors

· Can’t be foster/adoptive parents

· Lose right to any or all federal benefits (more than 750 benefits), including

· Federally-funded health care programs

· Temporary Aid to Needy Families

· Food Stamps

· Federal educational aid

· Hope Scholarship Credits

· Employment in federally-regulated industries such as airlines

· Revocation of driver’s license

· Eviction from federally-subsidized public housing

· These consequences are also often attached to drug crimes, even if misdemeanors

· Because these consequences are “civil” or “regulatory”, defendants are not informed of them when they make their plea

· The consequences may make it impossible for convicted persons to be employed, to lead law-abiding lives, to complete probation, or to avoid recidivism

· They have a racial history – were regularly used as a method of preventing African Americans from voting during the Jim Crow era

· They are imposed in an ad hoc way – different agencies have different rules in different places; no one single source or single way to find out what you will be subjected to

· Mauer, The Collateral Consequences of Imprisonment 
· Impediment to employment

· Not allowed to have license for barbering, cosmetology, real estate, or physical therapy

· No right to possess a firearm

· Welfare ban (1996 welfare reform act)

· Consequences for family & community
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