Criminal Law- Spring 2010


David Richards
Criminal Law- Spring 2010


David Richards

General Principles

Elements of Just Punishment

Limits on Imposition of Punishment

(1) Legality ---> to give fair warning of the nature of the conduct declared to constitute an offense
(2) Culpability ---> to safeguard that is without fault from condemnation as a criminal
(3) Proportionality ---> to differentiate on reasonable grounds between serious and minor offenses
Principle of Legality

Reasons for the Legality Principle

· Want to give individuals fair warning as to the conduct that could be subject to persecution
· They need to control discretion of police, prosecutors, and juries. 
· Bars retroactivity and vagueness ---> has constitutional status, in some circumstances. 
Principle of Legality ---> Reasonably specific criminal law making an act criminal, must exist before act

· Contrary to common law ---> no common law criminal acts
· No ex-post facto ---> no retroactive criminal law
· Vagueness is an aspect of principle. 
Commonwealth v. Mochan (Pa 1955)

· Facts: 
· Defendant made repeated lewd calls to the victim at all hours of the night saying nasty things
· Crime was not under the statute of Penn state law, but district court held it violated common law. 
· Holding: (contrary to most states)
· A person may be prosecuted for committing a common law crime although such crime has not specifically been enacted by the legislature. 
· The common law is sufficiently broad to punish “whatever openly outrages decency and is injurious to the public morals” even without an exact statute or precedent on the books”
· The phone calls were vile and filthy, immoral and required the state to interfere and punish the wrongdoer
· Woodside Dissent ---> It is for the legislature, not the courts to decide which actions are criminal 
· Note:
· Common Law Crime: an activity that has been defined as a crime not by legislative enactment but by the courts through case law. 
· Most American jurisdictions have abolished common law offenses; but the S.Ct. has not ruled it unconstitutional.
· Historical context
· Over time has parliament gained greater legislative policy, while courts power declined and common law courts became less and less prevalent
· Courts started to say that if you want to criminalize something, take it to the legislature. 
· Shaw v. Director of Public Prosecutions (1962, Britain)
· Prostitution was legal in Britain but aggressive street solicitation was criminal. Question was what level of solicitation was allowable. 
· Shaw published a ladies home directory, which the courts argued was aggressive solicitation ---> Court upheld a new common law offense (“conspiracy to corrupt public morals”)
· Shaw argued, unsuccessfully that this violated the principle of legality ---> “If its not prohibited, its permitted”
Vagueness

McBoyle v. United States (1931)

· Facts:
· McBoyle alleged transported across state lines an airplane that was known to be stolen. 
· NMVTA said it was illegal to transport a “motor vehicle” known to be stolen. 
· Holding:
·  Holmes said that a airplane did not fall within the meaning of the statute because “vehicle” does not give fair warning in the use of its ordinary language that a plane would be applicable. 
· Notice requirements necessitates that the statutes be clear and precise as to what the legislature intends the legislation to do. 
United States v. Dauray (2000)

· Facts:
· 13 unbound pornographic pictures of minors were found in Dauray’s cars. Pictures were pieces of magazine pages and photocopies of those pages. 
· Statute forbid “3 or more books, magazines….” which contain any visual depiction
· Holding:
· Because the statute is ambiguous and can be read either to support or defeat indictment, the rule of lenity to resolve the ambiguity should be read in Dauray’s favor. 
· Rule of Lenity
· Requires that ambiguities in statute be resolved in defendant’s favor. 
· Does not necessarily mean it must be applied simply because the meaning is inherently contextual. 
· It is a doctrine of last resort
· Reserved for situations which a reasonable doubt persists about a statute’s intended scope even after resort to “the language and structure, legislative history, and motivating policies’ of the statute.”
· Notes:
· Approaches to the Rule of Lenity
· “Last Resort” ---> only used when all other tools of interpretation fail to clarify the statute’s meaning (as in Dauray)
· Doctrine operates as to block judicial speculation about the significance of context and legislative intent; requires courts to adopt the narrowest plausible interpretation of a criminal statute (Scalia, textualists)
· If there is an interpretation that must be read to favor the defendant, you must read it as such. 
· Historically this was used because the stakes of conviction (at many times, death) were so high. 
· MPC gives lenity no special consideration [§1.02(3)]
· Allowing courts to create new common law crimes is in effect the opposite of the rule of lenity. 

Smith v. United States (1993)

· Facts:
· Defendant purchased cocaine by offering to trade his gun
· Statute prohibited the “use” of a firearm during and in relation to drug trafficking crime. 
· Holding: No reason why Congress would have drawn a distinction between a gun’s role in a drug offense as a weapon or as a form of payment. 
Keeler v. Superior Court (Cal.1970)

· Facts: 
· Defendant got angry. Said he was going to beat the baby out of his ex-wife. He did. Baby died. 
· CA law provided that “Murder is the unlawful killing of a human being, with malice aforethought.”
·  Holding:
· Fundamental principle against ex-post facto laws must apply to bar retroactive criminal prohibitions emanating from courts as well as legislatures. 
· There is no difference between legislation and the act of judicial interpretation when considering the principle of legality. 
· Court decides that legislative intent when enacting was for “human being” to mean a person who had been born alive
· Burke’s Dissent
· The question should be of viability of the fetus. If the fetus could have lived outside the womb then it should be considered murder.
· Emphasis that murder is not a new offense and it is up the courts to interpret what constitutes murder. 
· Notes
· Following this case, the CA legislature amended the law to include “fetus” within the statute. 
· Reaches of ex-post facto
· Includes punishment; but only stricter punishment
· Includes more favorable evidence rules for prosecution
· What would have happened in NY? ---> NYPC (§125.00) includes an unborn child who is more than 24 weeks into a pregnancy. 
Rogers v. Tennessee (2001)

· Facts: 
· TN had a long standing common-law rule that homicide could be prosecuted as murder only when the victim had died within a year and a day of the defendant’s act. 
· TN S.Ct. abolished the common-law rule during Rogers trial. 
· Holding: 
· Narrowly reads the Bouie decision to have rested on concepts of foreseeability, notice, and right to a fair warning as to attaching criminal penalties. 
· Judicial alteration of common-law doctrine of criminal violates due process only where it is unexpected and indefensible by reference to the law which had been expressed prior to the conduct in issue.”
· Scalia’s Dissent
· The only fair warning of relevance to the issue is the fair warning of what the law is
· “Ex-post-facto laws are contrary to the first principles of the social compact, and to every principle of social legislation” (Madison in the Federalist No. 44)
· Bouie v. City of Columbia (1964)
· Facts:  fhe
· Case of sit-in where participants were asked to leave. 
· Criminal law required there be a sign up (prior notice) in order to be held criminal liable
· South Carolina S.Ct. interpreted by judicial expansion that the verbal request was sufficient
· SCOTUS reversed holding that it accounted for retroactive criminal prohibitions and said that was against due process
City of Chicago v. Morales (1999)

· Facts:
· Chicago enacted an anti-gang loitering statute which made it unconstitutional for gang member to loiter in public places. Required that an officer must 
(1) believe at least one of the group is a ganger member  
(2) the persons must be loitering with “no apparent purpose”
(3) The officer must issue a order of dispersal and 
(4) a person must disobey the order. 
· Holding:
· Criminal laws can be unconstitutionally vague on two grounds
(1) If they fail to provide the kind of notice that will enable ordinary people to understand what conduct it prohibits. 
(2) If it authorizes or encourages arbitrary or discriminatory enforcement by not having adequate guidelines to govern law enforcement enforcing the statute. Police cannot have absolute discretion on enforcement. 
· In this case there were no guidelines for the police to fall and therefore was unconstitutionally vague because the police had absolute discretion

· Also there was no way for an ordinary citizen to know if they were obeying the law or not because “no apparent purpose” was too vague.
· Thomas’ Dissent ---> instances of arbitrary or discriminatory enforcement of the ordinance, like any other laws, is better addressed when (and if) they arise. 
· Notes
· Shows that the principal of legality is a limitation on police power/abuse.

Papachristou v. City of Jacksonville (1972)

· - Leading case on the constitutionality of vagrancy-type laws. 
· Found that there were no standards governing the exercise of discretion granted by the ordinance and therefore encourages an arbitrary and discriminatory enforcement of the laws 
· The Constitution requires “government by clearly defined laws, not government by the moment-to-moment opinions of policemen on the beat [Cox v. Louisiana]

Nash v. United States (1912)

· Facts: Upheld conviction for unduly obstructing trade in violation of the Sherman Anti-Trust Act over the objection that the crime contained “in its definition an element of degree as to which estimates may differ, with the result that a man might find himself in prison because his honest judgment did not anticipate that of a jury of less competent men.”
· Holmes’ says that there are certain criminal laws that are inherently vague that requires a person to estimate the criminality of his actions
· Says that vagueness is not enough. There are degrees of vagueness in many crimes yet this vagueness does not make them inherently unconstitutional.
· Montana Speeding Laws ---> Montana Supreme Court struct down as unconstitutionally vague
I. Why We Punish
A. Theories of Punishment
1. Retributive ---> Backward looking, expresses societal harm [CA Penal Code §1170]
a) Punishment is justified because people deserve it
b) Backward looking; justifies punishment on the basis of the offender’s behavior in the past
2. Two types of Retributivism
a) Strong
(1) lex talionis (eye-for-eye) ---> Kant
(2) Necessary and sufficient for punishment that there is moral wrong. 
b) Weak
(1) Necessary for punishment that there be moral culpability (moral wrongdoing)
(2) Proportionality principle
(3) Must be a minimum morality that is democratically shared
(4) Some public institution that says it is wrong
3. Deterrence ---> Forward-looking, 
a) Specific deterrence: to deter the individual
b) General deterrence: to deter the general public from committing the crime
c) Certainty v. Severity
(1) Two ways to increase the deterrent effect of punishment ---> (1) increase severity (2) increase the certainty of conviction
(2) Studies show that certainty of conviction is a more powerful deterrent but only when it is contributes to the appearance of certainty. 
(3) US has the highest severity of crime in the world, but is also the least certain
4. Rehabilitation/Reform
a) Moral atonement ---> if you do something wrong you need to be punished
b) Types of Rehabilitation
(1) One that is achieved when we make criminals safe to return from society
(a) Justifies punishment by appeals to what makes us as a society better off
(b) Not concerned with the individual criminal
(2) Rehabilitation that seeks to treat criminals so that they can return to society
(a) Paternalistic nature ---> may go against what the prisoner wants
(b) Bad because (1) allocates scarce resources from other places (2) Motives fringe on ideals of freedom and liberty (3) punishment in terms of good for criminals leads to a kind of moral blindness
c) Mixed reception on whether it works ---> but recent studies show that it can work if treatment is based on social/personal characteristics. 
5. Protection/Incapacitation
a) All other objectives of incarceration are ancillary to the basic structure of the modern prison and jail: incapacitation
b) Removes those who have caused harm from society
c) “If incapacitation is not the answer, what, precisely, is the question?” (Diiulio)
d) The biggest problem today is prisoner overcrowding issues. 
B. Regina v. Dudley and Stephens (UK 1884)
1. Facts:
a) Defendants ate the boy while they were cast away about 1600 miles from shore, with no food or water, save some turnips and a turtle which was caught on the fourth day.
b) After 20 days, they consulted and decided to kill and eat the boy. Brooks, a third cast away, objected. The boy was never consulted. 
c) Stephens killed the boy who was too weak to object or resist. The three men ate the boy and were later rescued. 
2. Holding: 
a) They should be guilty of murder. The only justification of murder is self-defense
b) Killing an innocent person in order to save yourself is not justifiable. 
c) Law and morality are not the same thing, and many things may be immoral which are not necessarily illegal. 
3. Rationale: 
a) A person out to die himself than kill an innocent person’ but if he cannot otherwise save his own life the law permits him in his own defense to kill the assailant, not a the innocent third-person.
b) What about the excuse defense? (Excuse by the circumstances) 
(1) The circumstances are such that you can’t say that you would have acted any differently
(2) Because of this, you don’t feel comfortable passing judgment on the case. 
c) If a person steals our of starvation he is still guilty of theft; why have a more lenity rule for murder?
d) Court dismisses Bacon’s idea of necessity
(1) There is no absolute necessity to preserve one’s own life (i.e. soldiers, crew of a passenger ship)
(2) Part of the reason for the public outcry ---> holding the common man up to these higher standards
4. NOTES
a) Reasons this opinion is so controversial 
(1) The standards against which the court is holding the defendants is unreasonable (Jesus, soldiers, etc)
(2) Lack of distinguishing between moral duty and legal responsibility 
b) Approaches to necessity defense
(1) Britain ---> No necessity defense; leave it to the Executive to pardon
(2) US Approach
(a) NYPC 35.05(2): Justification for defense
(b) American law tends to go towards a lottery, very egalitarian
(c) Defense by justification is an intimate appeal to the moral judgments of the jurors
(3) German Approach ---> Coercion by the circumstances
(a) Yes it is an intentional killing, but you don’t know if its morally culpable
II. How We Punish
B. United States v. Milken (1990)
1. Facts: Defendant plead guilty to manipulating securities markets, cheating taxes, insider trading. Most powerful financier since JP Morgan. Statute allowed 0-28 years. 
2. Holding: Judge sentenced him to 10 years and 1800 hrs of full-time community service. 
a) Strong deterrence for white collar criminals and strong need to deter hard-to-detect crimes. 
b) Retributive element ---> he was a upper-class, highly educated man w/every opportunity not become a criminal 
c) Also considered the fact that he had cooperated with the government ---> reason for not giving him the highest sentence. 
C. United States v. Jackson (7th Cir. 1987)
1. Facts: Career criminal bank robber. Gets out of jail and immediately robs another bank. Used a firearm so was facing a minimum sentence of no less than 15 years. 
2. Holding (Easterbrook): sentences him to life w/out parole because specific deterrence has failed this career criminal and that the court should consider general deterrence and incapacitation. 
3. Concurrence (Posner): Sentence is too harsh. A civilized society locks up such people until age makes them harmless but does not keep them in prison until they die. 
D. United States v. Gementera (9th Cir. 2004)
1. Facts: Defendant stole mail and plead guilty. Punishment required him to observe patrons visiting lost mail window, right apology letter, deliver lectures at schools, and wear an “i stole mail sign”
2. Court agrees that the shaming provisions of the sentence could have be part of the comprehensive set of provisions of the punishment ---> but could be removed if they caused psychological harm
3. Dissent ---> there is no proper place for shaming and humiliation in our system of justice. 
III. What to Punish
B. John Stuart Mills
1. We have to question democracy whenever it becomes oppressive of human rights
2. Mills was afraid of the tyranny of the majority 
3. On criminal law
a) Background justice ---> (Enforcement of civil and gender rights, fight inequality)
b) No harm to others
c) No harm to self
d) Majoritarian morals is never enough
C. Economic Argument ---> Honest Politicians Guide to Crime Control
1. Some crimes are too economically costly for the benefit. 
2. Crimes that should be decriminalized: drunkenness, narcotics, gambling, disorderly conduct/vagrancy, abortion, sexual behavior between consenting adults, juvenile delinquency
D. Lawrence v. Texas (2003)
1. Facts: Lawrence was busted for having consensual homosexual sex with his partner in his home when police were responding to a noise complaint. 
2. Holding: Anti-sodomy laws violated the due process protections of the 14 amendment that protect the decisions of consenting ---> intimacies of physical relationship are “liberty” protected by the Constitution
a) The fact that a governing majority in a State has traditionally viewed something as immoral is not a sufficient reason to uphold a law prohibiting that act. 
b) Furthermore, there is no strong moral consensus here ---> MPC does not make it a criminal act; looks to other int’l authorities, head counting of states
c) Court is considering this an extension of the the “right to intimate association” line of cases of Giswald, Roe, & Casey. 
3. Scalia Dissent
a) The purpose of criminal law is to express moral values ---> should be allowed if that’s what the community wants. 
b) Also disagrees that the “right to engage in homosexual sodomy” is not a fundamental liberty interest. 
E. Euthanasia
1. Voluntary Euthanasia
a) Types
(1) Active ---> When a doctor proscribes medication to kill the patient
(2) Passive ---> let people die by not keeping them on treatment/machines (requires a living will)
b) Views on Active Euthanasia
(1) Morally Wrong (i.e., the Catholic church)
(2) Dangerous ---> use discretion, don’t make legal distinctions because it may lead to abuse
(3) If there is a moral distinction we should make a legal disctinction
2. Cruzan v. Director, Missouri Dept. of Heath (1989)
a) Facts: Cruzan was in a car crash, left in a veggie state. Evident she had not chance of regaining her faculties. Family wanted to terminate life support, based on an old conversation. Hospital refused. 
b) Missouri Supreme: must be clear and convincing evidence that as to what the incompetent person would have wanted.  
c) Holding: 
(1) A competent person has the right to refuse treatment
(2) However, when it is not clear what the person would have wanted, the state has an interest to protect that person and can demand a clear and convincing standard.
3. Washington v. Glucksberg (1997)
a) Facts: State of WA banned assisted suicides. Several terminal ill patients sued on constitutional grounds after the Oregon “Death with Dignity Act” was deemed constitutional. 
b) Holding: The right to assistance in committing suicide is not a fundamental liberty protected by Due Process. 
(1) The right to assistance in suicide is not deeply rooted in our history and traditions
(2) Washington as several state interests in the ban
(a) An unqualified interest in the preservation of human lief. 
(b) Suicide is a series public-health problem ---> don’t want to send the wrong incentives to those most likely to commit suicide
(c) An interest in protecting the integrity and ethics of the medical profession
(d) An interest in protecting vulnerable groups
(e) Slipper slope from voluntary to involuntary euthanasia
c) The Oregon “Death with Dignity” Law
(1) Allows a informed and capable adult who is terminally ill and within six months of death to voluntarily request prescription for medication to take his or her life.
(2) SAFEGUARDS ---> Physician must
(a) Determine if the patient is terminally ill, capable of making heath decisions, and made the request voluntarily
(b) Inform the patient of his or her diagnosis, risks of the medication, and alternatives
(c) Ask the patient to notify next to kin
(d) Refer the patient to counseling, if appropriate
(e) Refer the patient to a consulting physician who must confirm
(f) 15 days must pass from the initial request and 48 hrs must pass before filling the prescription
(3) Does not authorize lethal injection, mercy killings, or active euthanasia. 
d) The Netherlands Approach
(1) Approves of active euthanasia ---> can assist the patient or use lethal injection
(2) Is a justification defense against criminal euthanasia 
IV. Basis of Criminal Liability 
B. Actus Reus
1. VOLUNTARY ACT
a) Requirement of the voluntary action [NYPC §15.10]
b) Martin v. State (Ala. 1944)
(1) Facts: Martin was arrested at his home and taken away on the road where displayed his drunken behavior. He was charged with being drunk in public.
(2) Holding: Involuntary and forcibly being removed into public does not meet the “voluntary act” requirement.
2. ACT MUST BE CONSCIOUS
a) Act must be consciouS 
b) People v. Newton (Cal. 1970)
(1) Facts: Newton was struggling with the police. Newton was shot in the abdomen. He then wrestled the gun away and shot and killed an officer.  Newton claimed he was unconscious from the abdomen shot; experts witness confirmed that this could have been the case. 
(2) Holding: Involuntary unconsciousness is a complete defense to a crime
(3) Rationale ---> The law cannot deter involuntary movement
c) Types of “misfires”
(1) Mistakes, accidents, compulsions, under duress ---> guilty but mitigating factors
(2) Seizures, convulsions, reflex movements, sleep-walking ---> no crime
d) Other Considerations
(1) Habits ---> treated as a voluntary action under the MPC
(2) Hypnosis ---> MPC treats as involuntary; even though studies show that a hypnotized subject will not follow suggestions which are repugnant to him/her.
(3) Sleep-walking ---> Normally will be acquitted (North Korean dream lady); but is the question of whether you had warning of these problems (see Decina)
(4) Epilepsy
(a) Undoubtedly involuntary, but not necessarily a complete defense
(b) People v. Decina (1956)
i) Facts: Defendant had history of epileptic episodes, but still got behind the wheel of a car
ii) Holding: Criminal negligence can make someone liable
(1) Knowledge element ---> knowing you have epilepsy 
(2) Act ---> driving the car without taking precautions. 
3. OMISSIONS
a) Criminal liability for omission can only be imposed if there is some legal/statutory duty to act
b) Can be criminally liable for failure to act only if (Jones)
(1) Statute imposes a duty to care for another
(2) Where one stands in a certain status relationship to another (i.e., parent-child)
(3) Where one has assumed a contractual duty to care for another
(4) Where on has voluntarily assumed the care of another and so secluded the helpless person as to prevent others from rendering aid. 
c) Jones v. United States (DC Cir. 1962)
(1) Facts: 10-month old dies from lack of care. Baby was left with Jones, but Jones doesn’t take care of the child. There was conflicted evidence as to whether Jones was being paid to care for the child
(2) Holding: The question of liability will be determined by whether Jones has a legal duty to care for the child. 
d) Pope v. States (1979)
(1) Facts: Pope took mother and child into home for the weekend. The mother went crazy and tried to “beat the devil out of her baby.” Pope did not intervene; baby died.
(2) Holding: 
(a) Pope did not fall within the legal classification of someone who was responsible for the supervision of the child ---> therefore, no liability 
(b) Overruled common law rule of Misprison of Felon ---> not duty to report a crime (exception for suspected cases of child abuse, in some jurisdictions)
e) Good Samaritan Laws
(1) Many foreign jurisdictions and a few US states impose duty to act
(a) Where there is not cost to yourself and you can save a life, you are obligated to do so.
(b) Mills would say there is a true harm here ---> justifies criminalization
(2) Even where it is a crime it is only a misdemeanor and rarely prosecuted. 
f) When a Duty is Imposed by special circumstances
(1) De facto family members? Not a totally clear picture
(a) Beardsley (1907) ---> man had no duty to care for his mistress; but modern courts are more willing to impose a duty in such a situation
(b) Although the case still say there needs to be more than just a live-in type of situation for responsibility to a child to kick in (Miranda)
(2) The law is clear though that there is a duty imposed, if by a person’s criminal actions, he has put another in danger. 
g) Barber v. Superior Court (1983)
(1) Facts: Patient was in a veggie state. With the approval of the family, it was decided to remove life-support. 
(2) Question: Should this be considered a “act” or an “omission” to treat?
(3) Holding: Court treats removing life-support as an omission to continue treatment and is therefore is not an unlawful failure to perform a legal duty. 
4. Constitutional Dimensions of Actus Reus
a) Robinson v. California (1962)
(1) Facts: California state law make it a crime to “be addicted to the use of narcotics” 
(2) Holding: 
(a) It is cruel and unusual punishment under the 14 Amendment to imprison someone as a criminal even though there is no proof that the drug user had touched the drug with in the State or been gully of any irregular behavior
(b) There can’t be crimes against a persons “status”
b) Powell v. Texas (1968)
(1) Facts: Powell is arrested for being drunk in public. Doctor testifies he is a chronic alcoholic and would thus be criminalizing alcoholism. 
(2) Holding: 
(a) Distinguishes between Robinson because there the crime was being an addict, whereas public drunkenness has a volitional element. 
(b) Doesn’t want to constitutionalize an actus reus requirement on the states. 
C. Mens Rea
1. Almost all crimes require the actor to have some intent to perform the act (exception: negligence and strict liability)
a) Refers to the kind of awareness or intention that must accompany that prohibited act, under the statute. 
b) The concern is determining whether the defendant intended, expected, or should have expected his action to produce a particular consequence. 
2. Intentional Forms of Mens Rea
a) Intent/Purpose
(1) NYPC § 15.05(1) ---> “A person acts intentionally...when his conscious objective is to cuase such a result or engage in such conduct.” 
(2) There Must be a concurrence between intent and the crime
(a) Regina v. Cunningham (1957)
i) Facts: Man broke into home and stole a gas meter from the pipes. In the process he did not turn off the gas, which escaped into the bedroom, injuring someone. 
ii) Question: Could the the defendant be said to have “maliciously” done a particular harm where he did not intend to do the harm nor did he foresee that harm could be done. 
iii) Holding: You cannot impute intent from one act to another
(b) Each culpable act and mental state must be proved individually (see Regina v. Faulkner)
(c) EXCEPTION: Felony Murder
b) Specific v. General Intent
(1) Specific Intent
(a) A specific intent crime is one that can be done “purposefully” or “intentionally”
(b) Intent to do some further act or cause additional consequences beyond that which must have been committed or caused in order to complete the crime.
(c) All attempts are specific intent crimes
(d) Can’t be guilt of specific intent crimes if you are Leningrad drunk
(e) Mistake of facts can exculpate (Morissette; Staples)
(2) General Intent
(a) Intent to commit the act; need no intent to violate the law or be aware that the act was criminal
(b) e.g., rape, assault, etc
(c) Can still be guilty even if Leningrad drunk
c) Knowledge
(1) “A person acts knowingly . . . when he is aware that this conduct is of such a nature or that his conduct is of such a nature that such circumstances exists.” NYPC §15.05(2)
(2) “oblique intention” ---> may not being consciously seeking to cause, but “is practically certain to occur.” 
(3) Ostrich Instructions
(a) When the defendant is aware of the high probability of the illegal conduct and that he purposefully contrived to avoid learning of the illegal conduct. 
(b) United States v. Jewell (1976)
i) Facts: Jewell was charged with “knowingly or intentionally importing a controlled substance,” when he was arresting driving a car into the US from Mexico which had drugs stored in a hidden compartment. Jewell claimed he knew of the compartment but not that drugs were there. 
ii) Holding: 
(1) Positive knowledge of illegality is not required
(2)  Where a defendant is aware of facts indicated the high probability of illegality but purposefully fails to investigate because he desires to stay ignorant, he is still liability. 
3. Unintentional Forms of Mens Rea
a) Recklessness
(1) NYPC §15.05(3) ---> 
(a) A person acts reckless . . . when he is aware of and consciously disregards a substantial risk that such result will occur or such a circumstances exits”
(b) Must be a gross deviation of the standard of care that a reasonable person would observe in the situation. 
(c) Exception for statutory rape and drug crimes with weight specifications. 
(2) Defendant realizes that there is substantial risk that some harm will result from his conduct, but disregards this risk regardless. 
(3) In NY voluntary intoxication (Leningrad Drunk) counts as recklessness even if the defendant does not actually foresee the risk. 
b) Criminal Negligence
(1) NYPC §15.05(3) ---> 
(a) A person acts with criminal negligence . . . when he fails to perceive the substantial and unjustifiable risk
(b) Must be a gross deviation of the standard of care that a reasonable person would observe in the situation.
(2) Standard in NY is higher than civil negligence; although other states have used the same standards (Alaska v. Hazelwood)
4. Mistake of Fact
a) General
(1) NYPC §15.20 ---> Mistake of belief of fact will exculpate if it “negates the culpable mental state required for the commission of an offense” [purposefully, knowingly, or recklessly
(2) Can still be guilt for criminal negligence is such a gross deviation from what is reasonable. 
(3) Reasonable v. Unreasonable Mistake of Facts
(a) Reasonable Mistake of fact ---> exonerates both specific and general intent
(b) Unreasonable Mistake of fact ---> exonerates specific, but not general
b) In the Context of Statutory Rape
(1) Regina v. Prince (U.K. 1875)
(a) Facts: Prince took a 14-year old girl away from her home to marry her; although he had reasonable belief she was 18. 
(b) Holding: Reasonable mistaken belief for statutory rape will be no defense, because there is no mens rea requirement in the statute. 
(c) Based on the lesser legal wrong theory ---> even if you act without the required mens rea you still deserve punishment because you have committed a lesser crime (i.e., fornication)
(2) People v. Olson (1984) 
(a) Facts: Facts are a bit disputes, but what was known to happen was that the defendant had sex with the young girl who looked 16 but was in fact under 14. CA had already made statutory rape a non-strict liability charge, except for when the child was under 14. 
(b) Holding: Reasonable mistaken belief will be no excuse for the crime because of the state’s special interest in protecting the youngest of children. 
(c) NOTE ---> CA is one of the few US jurisdictions that have a non-strict liability statutory rape crime. 
(3) B (A Minor) v. Director of Public Prosecutions (UK 2000)
(a) Facts: A 15-year-old boy repeated sought oral sex from a 13-year-old girl. Girl refused and the boy was charged with “inciting a child under 14 to commit gross indecency.” The statute did not express mens rea element of the crime
(b) Holding: 
i) Overturns Prince (but only the UK) ---> mistaken of fact is an full defense
ii) Makes statutory rape a specific intent, upon which if the defendant has an “honest” or “genuine” belief that the girl is of age, he is off the hook. 
(4) Garrett v. State (1993)
(a) Facts: Garrett was a 20-year-old retarded man. Victim was a 13-year old. They had sex. She told him she was 16. 
(b) Holding: Retains strict-liability for statutory rape ---> not mistake of age defense
(c) Most US jurisdictions follow this approach. 
5. Strict Liability
a) Liability is imposed without an demonstrated culpability, not even negligence
b) SCOTUS  has approved of the strict liability doctrine in criminal law
(1) United States v. Balint (1922)
(a) Facts: Defendants convicted of selling derivatives of opium and coca leaves without an order, even though they did know that’s what they were doing
(b) Acts purpose it to require everyone who is dealing drugs to ascertain what drugs he is selling. 
(2) United States v. Dotterweich (1943)
(a) Facts: Company bought and repackaged drugs. Prosecuted for misbranded or adulterated products. 
(b) Holding: Upheld the strict liability conviction for the company’s President. 
i) Strict liability is imposed for the greater good. 
ii) Statute is to protect the lives and health of people, which is beyond self-protection. 
c) Strict Liability for Corporations
(1) Gordon v. United States (10th Cir. 1954) (rev’d by SCOTUS)
(a) Facts: Gordon and his partner were convicted for the illegal acts of their employees during the course of their employment
(b) Holding (minority): 
i) A person cannot be held criminally liable fro the acts of his employee even if committed during the scope of his employment. 
ii) Distinguishes Dotterweich and Balint because those cases didn’t have mens rea elements to the offense. 
(2) Untied States v. Park (1975)
(a) Facts: Parker was the CEO of Acme Markets which was found to have rodent invested food in several warehouses. After several warnings and no improvement, the company and Park were charged with violated in the FDCA. 
(b) Holding: Responsible Corporate Officer Doctrine
i) Defendant can be held liable if, by reason of his position, responsibility, and authority to either prevent or promptly correct the violation, he fails to do so. 
ii) Can hold the CEO strictly liable for the violation, which is a strict liability offense, because of the “general welfare” sought by the law. 
(3) United States v. MacDonald & Watson (1st Cir. 1991)
(a) Facts: Defendant was President of a company charged with violating RCRA of “knowingly transporting and causing the transportation of hazardous wastes” 
(b) Holding: 
i) If crime has a “knowledge” element, the Responsible Corporate Officer Doctrine is no substitute for direct or circumstantial proof of knowledge. 
ii) Still have to proof the corporate official had the requisite knowledge 
d) Morissette v. United States (1952)
(1) Facts: Defendant took spent bomb castings that had been laying out for years and sold them for scrap, thinking they were abandoned. Federal law made it a crime to “knowingly convert” government property. 
(2) Holding:  
(a) Defendant cannot be held strictly liable for crime that has specific intent element of the crime (“knowingly”)
(b) Mistake of fact as the whether it was the governments property rather than abandoned can exculpate. 
e) Staples v. United States (1994)
(1) Facts: Defendant was in possession of an illegal automatic firearm, but was unaware that it fired automatically.
(2) Holding:
(a) Found that the Defendant didn’t have the the required mens rea of knowing that the firearm was capable of firing automatically
(b) Court declares that absent absent a clear statement from Congress required to dispense of mens rea requirements. 
(3) Sets for federal cases that “default” position to “knowingly” mens rea requirement unless otherwise noted by Congress. 
(4) Scienter requirements should be read to apply to the whole statute (X-Citement)
f) State v. Baker (1977)
(1) Facts: Defendant appealed his conviction of speeding (strict liability offense) because his car’s cruise control was stuck and, although he tried, he could get it to deactivate. 
(2) Holding: 
(a) Defendant here says the defendant is liable 
(b) But in cases where there is no voluntary act on the part of the defendant, there is a defense to strict liability offenses.
g) Regina v. City of Sault Ste. Marie (Canada 1978) ---> Canadian Supreme Court declares strict/absolute liability unconstitutional. It will be a defense to say the defendant was not negligent. 
h) Vicariously LIability
(1) State v. Guminga (1986)
(a) Facts: Waitress served three underage girls. Owner was charged, under vicarious liability which was imposed on owners whose employees sold to underage patrons.
(b) Holding: A person cannot be held vicariously liable for for the act of his employees that he did not endorse or request. 
(2) States tend to be split on whether they can impose vicarious liability upon an employer when the offense carries the imprisonment. 
(3) States have struck down vicarious liability on parents, but some do have “parental responsibility laws” which hold parent liable for contributing to delinquency or failing to supervise their children. 
6. Mistake of Law
a) People v. Marrero (NY 1987) 
(1) Facts: Defendant who was a federal corrections officer. Thought that because of NY’s “peace officer” exemption for unlicensed handguns applied to him. State said no it was only for state correction officers. 
(2) Holding: 
(a) A good faith mistake as to the meaning of a law is no defense to a violation of a statute
(b) Ignorance of law is never an excuse ---> ignorantia legis neminem excusat
b) MPC §2.04(1) ---> Mistake as to the matter of fact or law is a defense if it negates the purpose, belief, recklessness, or negligence required to establish a material element of the offense
(1) Cheek v. United States (1991)
(a) Facts: Cheek refused to pay his federal income taxes because he believed they were unconstitutional. He also believed that he owed no taxes under the current law. He was charged with “willfully” evading his taxes.
(b) Holding:
i) Refusals to pay taxes because you mistaken believe them to be unconstitutional is not a defense to the charge.
ii) However, if because of an good-faith misunderstanding of the tax law or good-faith mistaken belief that you own no taxes is not necessarily violating the law
(1) Emphasis on the complex nature of the tax code
(2) Purpose of the law is not to penalize those errors made in good faith of trying to follow the law. 
(2) Liparota v. United States (1985)
(a) Facts: Statute said “who ever knowingly uses, transfers…” food stampe
(b) Holding: Had to be aware of what he was doing was illegal to met the “willful” element.
(3) In other cases, however, you may not have to know that you are violating a statute, particularly if you have reason to believe your conduct is unlawful or dangerous
(a) Transporting hazardous materials (International Minerals)
(b) Sawing off serial numbers off guns and selling them (Byran)
(c) Selling date-rape drugs (Ansaldi)
c) Reliance on Public Officials
(1) NYPC §15.20(2) ---> can exculpate if you are relying on the legal interpretation made by a public official that administers or enforces the law. 
(2) NYPC §15.20(2)(c) --->  if you reasonable depend on a judicial decision of  state or federal court, you are excused for a reasonable mistake of law
(3) United States v. Albertini
(a) Facts: War protestor wanted to protest on US base. Fed court says it was okay, so he continues. SCOTUS later reversed. He was arrested again before SCOTUS ruled. 
(b) Holding: Reverses his second conviction on due process grounds ---> reasonable to rely on the Court of Appeals original decision.
d) Lambert v. California (1957)
(1) Facts: LA code required all convicted felons or those who had committed felons in other states to register with the police if they were in the city for more than 5 days
(2) Holding: Unconstitutional on due process grounds ---> have to have some sort of notice so that the citizen has a chance to comply.
(3) Goes to show that if ignorance of law is prosecuted in an unfair way, due process will protect the citizen. 
V. Gradation Among Punishments
B. Proportionality 
1. Two views on the Principle of Proportionality
a) More severe punishments for more severe crimes
(1) Forward-looking incentives
(2) Utilitarian
b) Punishment should be proportionate to our underlying moral judgment
(1) Backward-looking; personal background and settings affect culpabillity
(2) Matters what the persons background (James Fitzjames Stephen, pg 170)
2. Solem Factors  [Solem v. Helm (1983)---> factors in determining whether a punishment is too disproportionate
a) The gravity of the offense and the harshness of the penalty
b) The sentence imposed on other criminals in the same jurisdiction
(1) imThe sentence imposed for commission of the same crime in other jurisdictions. 
3. Ewing v. California (2003)
a) Facts: Ewing committed a serious of robberies for which he was caught and convicted. The last of the robberies was while on parole when he stole 3 golf clubs. He was convicted under the 3-Strikes and You’re out law. 
b) Question: Does the punishment constitute cruel and unusual punishment
c) Holding: Punishment is not too severe to trigger 8th Amendment protections
(1) Does not meet the Solem factors
(a) Gravity of the offense is not just the 1 shoplifting offense, but in conjunction with the other 2 violent felonies. 
(b) Emphasis on the deference to state legislatures. 
(c) Sentence is justified by the state’s public interest in incapacitating and deterring recidivists felons. 
d) Dissent ---> fails the Solem test
(1) Grossly disproportionate punishment for shoplifting
(2) Ewing will serve much longer prison sentence than for worse crimes
(3) In most states, his punishment would be no longer than 18 months. 
C. The Death Penalty
1. Furman v. Georgia (1972) ---> struck down the death penalty where it left discretion completely to the jury. 
2. Woodson v. North Carolina (1976) ---> struck down the mandatory death penalty
3. Gregg v. Georgia (1976)
a) Facts: Georgia had retooled its death penalty after Furman. Georgia had narrowed the class of murders subject to the death penalty; bifurcated sentencing and conviction; had judicial review (especially to make sure there is no racial basis); must find aggravating circumstances in order to impose the penalty.
b) Holding: Georgia’s statute passes constitutional muster
(1) The death penalty in and of itself is not a unconstitutional form of punishment
(2) The court must determine on a case-by-case base if the statutory scheme creates a substantial risk that it would be inflicted in an arbitrary and capricious manner. 
4. Atkins v. Virginia (2002)
a) Facts: Mildly retarded guy grabs a semi-automatic hand gun, abducts, robs and murders someone. 
b) Holding: Death penalty for a mentally retarded (court left that undefined) defendant is unconstitutional. 
5. Roper v. Simmons (2005) ---> No death penalty for defendants who were juveniles at the time of their offenses.
6. McClesky v. Kemp (1987)
a) Facts: Social science shows that there is a racial bias in death penalty cases.  Defendant was only arguing a general bias, not a bias individual to his case. 
b) Holding: The death penalty will not be ruled unconstitutional on the basis of statistics demonstrating a tendency toward racial bias. 
(1) General discrimination is no basis for a discrimination claim ---> must show specific discrimination
(2) Concern of what overturning in this case would mean for other areas of criminal law. 
(3) The only options that would be available is a complete ban or a mandatory (which has already been ruled unconstitutional)
c) Dissent ---> Doesn’t necessarily mean the end of due process in America, but the scope should be limited and great safeguards should be put into place. 
Rape

I. Rape Law Today
A. The law of rape has been totally transformed from its origins
B. Shift from patriarchal to consent-based
1. Patriarchal ---> women only existed in relation to their male family counterparts
a) No inter-spousal rape
b) Rape gender defined ---> on women can be raped
c) Focus on violence (from the point of view of the man), not consent
d) Suicidal levels of resistance were required to prove rape
e) Never available to sexually free women
2. Consent-based ---> where we are (going) now
a)  Accept inter-spousal rape
b) No longer gender-defined
c) Increasingly moving to a consent basis of rape, rethinking the role that violence plays
d) Resistance requirement is now removed in most jurisdictions (including NY)
e) Rape shield laws
II. Actus Reus
A. Force and Resistance 
1. State v. Rusk (1981)
a) Facts: The victim was drove Rusk to his home in a unfamiliar part of town. He took her keys and told her to come inside. Inside he started to undress her. She took his pants off because “he asked her to do it.” He lightly choked her. She cried and asked him if he was going to kill her if she didn’t let him to what he wanted. He never answered, but had sex with her. After intercourse she immediately left. 
b) Holding: Lack of consent can be established by proof of resistance or by proof that the victim failed to resist because of fear. 
(1) Type of fear necessary includes but is not limited to a fear of death or seriously bodily harm, or a fear so extreme as to preclude resistance, or a fear which would render her mind incapable of fear
(2) Victim’s fear must be reasonably grounded in order to obviate the need for resistance. 
c) NOTES
(1) Evidence of state’s recognizing the ‘frozen fright” idea
(2) Variations on the Resistance requirement
(a) “Reasonable resistance” (half the states) ---> 
i) Defendant must use physical force that overcomes reasonable resistance 
ii) Victim must use all reasonable physical resistance that is available to her
(b) Roughly have the states no longer formally require resistance, but do consider it highly probative on the question of consent. 
2. State v. Alston (1984)
a) Facts: Ex-boyfriend comes over and demands sex, says it’s his right and that he’s fixe her face if not. She refuses. He pulls her up, took off her clothes and penetrated her. 
b) Holding: The act of pushing her legs apart and penetrating her does not meet the force requirements. 
c) NOTE ---> Estrich: this is too much of a male dominated view of force
3. Non-physical “force”
a) State v. Thompson (1990) ---> principal’s threatening to not allow the student to graduate unless they have sex does not count as force. 
b) Commonwealth v. Minarich (1985) ---> threat to send back to a detention home unless sex is given, no force. 
c) MPC may allow for non-physical threats in “that would prevent resistance by a woman of ordinary resolution” (pg. 315)
(1) Schulhofer ---> 
(a) sexual fulfillment is a legitimate and valued goal of marriage and other ongoing relationships; a person should be able to withdraw support or love if that 
(b) fulfillment is not happening
(c) To hold otherwise would impose an enormous burden on the components of freedom
(2) Chamallas ---> to not recognize these as “force” allows men to continue to use their economic superiority to gain sexual advantage. 
B. Eliminating the Force Requirement
1. NYPC §130.25(3) ---> eliminates the force requirement and states that intercourse without consent is either rape or sexual assault (Differentiates Rape 3 from Rape 1 & 2)
2. State in the Interest of M.T.S. (1992)
a) Facts: Both minors. The guy lived with his girlfriend’s family. Conflicting stories about what exactly happened. But guy sneaks into the room, they kiss and heavy pet and end of having intercourse. After a few thrust, the girl is like “stop, get off”
b) Holding: 
(1) Court interprets the statute’s “physical force” requirement to be met by the penetration itself. 
(2) “No consent” is sufficient for rape ---> if it’s beyond a reasonable doubt there was no consent, you can infer force from the act of nonconsensual penetration. 
c) Court accomplishes this through shifty statutory interpretation ---> but is it really what the statute commanded? Why have a force requirement if all sex is forcible 
3. M.C. v. Bulgaria (2003)
a) Facts: Set in Bulgaria; the victim alleged that she was raped by two men in back of the car. Victim said she didn’t resist because she was cared and didn’t have the strength to do so. She did say he tried to move away. 
b) Holding: 
(1) It is improper to close an investigation in to a rape charge simply because of a lack of sufficient proof for physical force ---> must also consider whether the victim was subjected to coercive circumstances. 
(2) The court here is moving away from a force requirement, and close to a consent-based approach ---> non consensual sexual acts can still be rape absent force and resistance. 
c) Policy Concerns ---> Bryden (pg 330)
(1) If you take away the force requirement, consensual and nonconsensual sexual acts seem very similar.
(2) In some cases, it may be difficult to draw a boundary between the two.
(3) Not that the force requirement is the best possible rule, but that its more complex than most critics have recognized.  
C. Consent
1. Traditional View
a) Required both subjective unwillingness and external actions refusing consent
b) Had the notion that it was difficult to know when a women really mean “no” [“no” means “yes”]
2. Possible Modern conceptions of non-consent
a) Verbal resistance (saying “no”) plus another behavior that makes unwillingness clear
b) Verbal resistance alone (“no” always means no)
c) Verbal resistance or passivity, silence, or ambivalence 
(1) anything other than affirmative permission by words or conduct
(2) Wisconsin approach
d) All words and actions other than express verbal permission (everything other than actually saying “yes”)
3. NYPC §130.05(2)(d) ---> lack of consent means victim clearly expressed that he/she did not consent to engage in such an act, and a reasonable person in the actors situation would have understood such words/actions as an express lack of consent. 
4. Defective Consent
a) Maturity
(1) Statutory Rape ---> not old enough to give effective consent
(2) Mental disease or defect ---> MPC imposes liability when the defendant knows that the person suffers from a mental disease or defect which renders her incapable or appraising the nature of the conduct. 
b) Incapacity ---> drugs and alchohol
(1) Liability exists when the person is completely unconscious
(2) Nearly all states impose liability when the defendant was severely incapacitated by drugs and alcohol given to her by the defendant
(3) Many statutes will not impose liability if the victim was incapacitated and if someone else has secretly drugged the defendant.
5. Deception
a) People v. Evans (1975)
(1) Facts: Guy meets the girl at the airport and convinces her that he’s a psychologist conducting an experiment. Brings her back to his place where during his attempt to seduce her, he says “I could kill you. I could rape you. I could hurt you physically.” Then talks to her about his dead ex-girlfriend. They have intercourse several times, including again the next morning. Girl claimed she was frightened. There was no resistance.
(2) Holding: Controlling state of the mind must be that of the speaker
(a) Words being used in an attempt to seduce, even if interpreted as a threat by the woman, cannot be grounds for establishing force by threat, unless they were intended as a threat
(b) Fraud in seduction is not applicable to the question of consent. 
b) Boro v. Superior Court (CA 1985)
(1) Facts: Guy calls the women saying that her medical test results are in and she will need to have sex with an anonymous doctor who has been injected with a serum or have a expensive, painful surgery. Woman choses sex. 
(2) Holding: No liability for fraud in inducement ---> does not vitiate consent. 
(3) Court distinguishes between fraud in the factum and fraud in inducement
(a) Fraud in the Factum ---> 
i) where a deception would cause a misunderstanding that sex is actually happening (gyno who inserts his penis/ungloved hand when the patient has consented to medical evaluation)
ii) Liability exists in this case
(b) Fraud in Inducement ---> 
i) Where deception causes the victim to consent to the sexual actions on misunderstandings 
ii) Liability does not exist here
(4) CA has since amended its code to cover situations such as this, but very specific to only when fraudulent representation that the sexual penetration served a professional purpose when it served no professional purpose. 
III. Mens Rea
A. Commonwealth v. Sherry (1982)
1. Facts: Three doctors and a registers nurse were at a party. Two of the defendants grabbed the nurse and and said “we are going to Rockport.” Although she verbally protested, she did not physically resist. AT the house, they smoked dope. They ended up disrobing themselves and her. She testified that she protested and was frightened. They all had sex with her individually. The defendants all testified that she had consented
2. Holding: 
a) There is no requirement that that the defendants have “actual knowledge” of a lack of consent ---> this would make rape almost impossible to proof
b) Nor is the the subjective belief that the victim has consented a defense ---> must be mistake of fact, with consideration of its reasonableness. 
c) Accepting a negligence/recklessness standard on mistake of fact on consent. 
B. Commonwealth v. Fischer (1998)
1. Facts: Two college students hooking up in the dorm. She said she was struggling and he force her to have oral sex. He admits it was rough but that that was what happened in the first encounter. He said she said no, to which he said “no, means yes.” But when she said “No, honestly I don’t.” He stopped. 
2. Holding:
a) Subjective belief the a victim has consented is not a defense to the crime of rape
b) Holds a strict liability standard ---> when an individual uses threats or force to have sex with another person without that person’s consent, it is rape. 
C. Approaches to Mens Rea
1. A few states appear to adopt to the strict liability standard of Fischer
2. Negligence standard ---> Most recent cases permit the mistake defense, but only when the error as to consent is honest and reasonable. 
3. England has a recklessness standard ---> willing to proceed “willy-nilly” (adopted by one US jurisdiction ---> Alaska)  
4. Knowledge/Intent ---> not adopted by any jurisdictions (too hard to prove)
IV. Marital Exemption
A. People v. LIberta (NY 1984)
1. Facts: Liberta beat his wife. She obtained an order or protection requiring him to move out. He threated to kill her and forced her to have sex with him.  In NY, at the time, rape only applied to females “not married” but treated couples living apart as not married. 
2. Holding: 
a) Marital exemption for all distinctions where irrational and unconstitutional
b) Disputes the arguments for the marital exemption (implied consent, women are property of their husband, and right to privacy)
(1) The first 2 no longer apply in today’s society
(2) The harm principle justifies the invasion into the private conduct of the home. 
B. MPC §213(1) ---> recognizes a partial marital exemption for couples “living as man and wife”
1. Majority of state have retained this partial exemption
2. NY and roughly half the states have total abolished the marital exemption
3. One state retains a total exemption (KY)
V. Corroboration and Rape Shield Laws
A. Corroboration and Jury instructions
1. United States v. Wiley (1974)
a) Holding: Court opts to retain an corroboration rule which provides that independent corroborative evidence will be regarded sufficient when it permits the jury to conclude beyond a reasonable doubt that the victim’s account of the crime is not a fabrication
b) Reasons for the Corroboration rule
(1) Concern about the prevalence of false charges
(2) Rape is one of the hardest crimes to defend against
(3) Storied history of racism in the US
2. Specific corroboration is not longer a requirement for rape prosecutions in most American jurisdictions. 
3. Jury instructions typically provide the jury to examine the testimony of the female person with caution (because rape is such a difficult charge to defend)
B. Cross Examination/Rape Shield Laws
1. Nearly all American jurisdictions limit the admissibility of evidence bearing on the victim’s prior sexual behavior. 
2. Rape shield laws are motivated to protect the victim-witnesses from serious abuses in the trial process.
3. Exception for Rape Shield laws ---> any evidence needed to preserve the defendant’s right ot fair trial (Neeley v. Commonwealth)
4. State v. DeLawder (1975)
a) Facts: Defense wanted to use evidence of prior sexual history to refute rape charges, because at the time of the alleged incident, the victim thought she was pregnant by someone else and needed to make up a “rape” story to explain the pregnancy.
b) Holding: A rape defendant should be able to use prior sexual history as evidence to establish bias, prejudice, or ulterior motive and thus attack her credibility as a witness. 
5. Commonwealth v. Harris (Mass. 2005) ---> Court barred evidence of past convictions of prostitution because of the state’s rape shield laws. 
6. Neeley v. Commonwealth (1993) ---> evidence of her sexual relationship with her African-American boyfriend was not allowed to refute the evidence of African American pubic hair found. 
7. Kennedy Smith case ---> evidence was excluded of past allegations of rape by the defendant
8. Government of the Virgin islands v. Scuito (1980)
a) Facts: Defendant sought to, based on evidence that the complainant was “spaced out” and using controlled substances, motion for the complainant to under psychiatric examination.
b) Holding: The trial judge has the ultimate discretion for deciding whether to require a psychiatric examination. 
(1) Psychiatric examination may seriously threaten the witness’s right to privacy
(2) Examination could be used as a tool of harassment and deter victims to report rape
9. Abbot v. State (2006) ---> Court allowed an examination of the 9-year old who accused the defendant of abusing her, because the child had a history of making false abuse allegations. 
Homicide

I. Intentional Killings
A. Intent to Kill Murder ---> Premeditation and Deliberation
1. Commonwealth v. Carroll (PA 1963) 
a) Facts: After an argument with his wife, the man had been laying in bed beside her. He reached for the gun, and shot her dead. 
b) Question: Was his actions premeditated to allow for M1 or only M2
c) Holding: 
(1) The length of time between the intention to kill and the killing is immaterial.
(2) If the killing was in fact willful, deliberate, and premeditated, it is intent-to-kill murder
(3) No “irresistible impulse” defense
2.  State v. Gurthrie (WV 1995)
a) Facts: Defendant had a host of psychiatric problems including an obsession with his nose. While several employees were horsing around in the kitchen, the decedent hit the defendant in the face. The defendant responded by stabbing him in the neck, killing him. 
b) Holding:  
(1) To allow a state to prove premeditation and deliberation by only showing the intention came “into existence for the first time at the time of such killing” completely eliminates the distinction between M1 and M2
(2) There must be some period between the formation of intent to kill and the actual killing ---> must be an opportunity for some reflection on the intention after it is formed. 
(3) Must be evidence the defendant considered and weighed his decision to kill for Murder-1
3. The separate approaches of Carroll and Guthrie exemplify the split among American jurisdictions
4. NYPC (and other MPC jurisdictions) ---> has rejected premeditation and deliberation has the basis for identifying M1 and M2
5. California ---> Also rejects the need to have meaningful reflection upon the act. 
B. Voluntary Manslaughter ---> Provocation
1. NYPC §125.25(1) ---> murder can be mitigated to manslaughter if he acted under the influence of extreme emotional disturbance for which there is a reasonable explanation or excuse. 
2. Murder charge can be mitigated to voluntary manslaughter if
a) Ordinary or reasonable person would lose control
b) Causation between the provocation and the actual act
c) Not reasonable amount of time in which to cool down
d) The defendant has not, in fact, cooled down
3. Girouard v. State (MD 1991)
a) Facts: Short and strained marriage. Wife says “I never wanted to marry you and you are a lousy fuck and you remind me of my dad.” She keep provoking, kept provoking. Finally, he stabbed her 19 times. 
b) Holding: 
(1) For provocation to be “adequate” it must be calculated to inflame the reasonable person to act for the moment from passion rather than reason
(2) Taunting words are never enough to mitigate from murder to manslaughter. 
4. Maher v. People (Mich 1862)
a) Facts: Maher watched Hunt and his wife go off in to the Woods. An hour later, before entering the saloon were Hunt was, a friend said that Hunt and Maher’s wife were having an affair. Maher walked up to Hunt and shot him. 
b) Holding: 
(1) Confirms the ordinary man standards for provocation and reasonable time for cooling off
(2) Finds that based on the facts, a jury could have found Maher acted in passion. 
c) NOTE ---> most American jurisdictions find a more narrow definition of provocation
(1) Provocation was a physical battery
(2) Personally witnessing the act of infidelity
5. Cooling off period ---> still what is needed by a “reasonable”
a) Too long a lapse of time will render provocation inadequate (United Sates. v. Bordeaux)
b) No “rekindling” of the legal sufficient provoking event (Gounagias)
6. Arguments for and against provocation mitigation (pg 395-400)
7. Reasonable Person ---> an extension of the “heat of passion” defense
a) People v. Casassa (NY 1980)
(1) Facts: Casassa and the victim briefly dated. She told him she wasn’t that in to him. He started to stalk her. After a while, he brutally killed her with steak knife. 
(2) Holding: 
(a) Reasonableness should be determined from the viewpoint of a person in the defendant’s situation under the circumstances that the defendant believed them to be. 
(b) Determination should be made from the subjective, internal view point of the defendant’s situation, but assessing from that standpoint whether the explanation or excuse was reasonable. ---> here it was not. 
(3) English Approach ---> diminished responsibility 
(a) Trying to apply a reasonable standard without taking into account the individual characteristics of the person is ridiculous ---> You can’t have a crack-head with ordinary powers of self-control
(b) Jury should just be free to decide if manslaughter, rather than murder is the more appropriate verdict. 
II. Unintended Killings
A. Types of Unintentional Killings
	Criminal Negligence [NYPC §125.10]
	Recklessness 

[NYPC $125.15]
	Depraved Heart [NYPC §125.25(2)]
	Felony Murder 

[NYPC 125.25(3)]

	Gross negligence
	(1) Awareness of Risk 
(2) Criminal negligence
	(1) Awareness of the risk
(2) Gravity of the harm is high
(3) Probability of harm is high
(4) Does the purpose justify your action. 
	(1) Predicate Felony
(2) In the course of the crime (or fleeing from it)
(3) Causation


B. Criminal Negligence 
1. What would the reasonable person do?
a) Harm
(1) Gravity of harm
(2) Probability of harm
b) Purpose
2. Distinguished from civil negligence because you must have a gross deviation from reasonable care and is individualized. 
3. Commonwealth v. Welansky (1944)
a) Facts: There was a massive fire in the a night club. Access to the club was limited, with only one door working. Other exits were blocked or locked. Owner, who was in the hospital at the time of the fire, was charged with involuntary manslaughter.
b) Holding:
(1) Defendant was guilty of wanton and reckless failure to take reasonable care
(2) What creates reckless conduct
(a) Danger must be apparent and the defendant must have chosen to run the risk rather than alter the conduct. 
(b) Doesn’t escape liability if an ordinary man under the same circumstances would have realized the gravity of the harm. 
(c) “Passes the borders of negligence and gross negligence and enters into the domain and wanton and reckless.”
4. MPC Approach ---> 2 crimes
a) Negligence Homicide ---> Should have been aware of the risk but wasn’t, and failure to perceive of it is a gross deviation from the standard conduct. 
b) Involuntary manslaughter ---> consciously disregarded a substantial and unjustifiable risk that his conduct would cause the death of another
5. People v. Hall (Colo. 2000)
a) Facts: Ski instructor was skiing too fast for conditions and colliding with another skier downhill killing him. 
b) Holding:
(1) Whether this was a gross deviation from the standard of care should be determined from the what a reasonable, law-abiding, trained ski racer and resort employee would observe
(2) It could be determined that based on the circumstances and weighed against the purpose (having fun on the slopes) Hall was reckless ---> disregarded a substantial and unjustifiable risk. 
6. State v. Williams (Wash. 1971)
a) Facts: Parents were charged with manslaughter for negligently failing to supply there child with adequate medical care. Parents were young, under-educated, Native Americans and not aware of the severity of the child’s condition
b) Holding: Failure to take care (ordinary negligence) can be the basis for manslaughter if it is the proximate cause of death
(1) Rule has since been overruled, to only allow for gross negligence. 
7. Objective Standard
a) Prof. Pillsbury ---> defendant’s awareness or unawareness of the risk is not a reliable indicator of culpability
(1) Key to culpability for failure to perceive is why the person failed to perceive
(2) Culpability is the reasons for the failure not the failure itself
(3) Hypothetical of the two cars running a red light and fatally injuring a pedestrian
(a) One car is driven by a father who is rushing a severely injured child to the hospital
(b) The other is teenager show boating for his friends. 
b) Criticisms
(1) Retributive ---> Unfair to hold people to standards that they cannot reasonably meet
(2) Deterrence ---> unlikely to have an effect when people aren’t aware of the risk
(3) HLA Hart ---> should be a two step question
(a) Did the accused fail to take precautions that a reasonable person would have
(b) Could the accused, given his mental and physical capacities, have taken those precautions. 
(c) German Law ---> takes a similar approach to HLA Hart (individualized)
8. Walker v. Superior Court (1988)
a) Facts: Christian scientists. Daughter gets ill. Don’t take her to the doctor. She dies of meningitis 
b) Holding: Court sustained criminal negligence must be evaluated objective ---> what would a reasonable person have done in that situation. 
C. Depraved-Heart Killing
1. Element of Depraved Heart
a) Awareness the risk
b) Aggravated recklessness
c) high gravity and probability of harm
d) low purpose
2. Commonwealth v. Malone (1946)
a) Facts: Two youths were playing Russian Roulette. Spun the revolver chamber, pulled the trigger three times. On the three pull, shot his friend in the head. 
b) Holding: 
(1) This is depraved heart killing ---> Murder, not manslaughter
(2) The act of gross recklessness, exhibits the “wickedness” to established the state of mind of malice needed for murder. 
3. United States v. Fleming (1984)
a) Facts: Guy was wasted face, driving the wrong way down GW parkway. Weaving in and out of traffic at 100mph. 
b) Holding: 
(1) The difference between depraved-heart murder and gross negligence/reckless involuntary manslaughter is one of degree rather than kind.
(2) Here is a case of murder ---> the driving was of such a kind that it indicates a depraved disregard of human life. 
c) Ordinary drunk driving ---> negligent homicide
D. Felony-Murder Rule
1. General 
a) Origins of the Rule
(1) “Felony murder is the mother of depraved-heart killing” ---> construction of depraved-heart cases. 
(2) Regina v. Serné (1887)
(a) Facts: Man deliberately set his house on fire to collect insurance. His family was in the house at the time, and one son died in the fire. 
(b) Holding: If the act is dangerous to life and likely to cause death, done for the purposes of committing a felony, it is murder. 
(3) People v. Stamp (CA 1969)
(a) Facts: Victim had a heart-attack and died as a result of fright caused by the robbery at gunpoint. 
(b) Holding: 
i) Felony-murder rule holds ---> felon is strictly liable for all killings committed by him or his accomplices in the course of a felony. 
ii) You take your victim as you find them. 
b) Causation ---> Still must show that the conduct “caused” a person’s death ---> the result must have been the natural and probable consequence of the defendant’s action or that it must have been foreseeable
c) Support for and Against the rule (pg 439-446)
(1) Argument for ---> deterring felons from killing negligently or accidentally by holding them strictly liable for their killings they commit. 
(2) Argument Against
(a) Dispenses with traditional mens rea requirements and holds a person guilty because misfortune befell them during the commission of another crime. 
(b) When an accidental death is converted to M1, the punishment is rendered disproportionate to the wrong for which the offender is personally culpable. 
(c) The rule doesn’t have any deterrent value ---> small risk of a murder sanction for an unlikely event is probably not a major influence on a perspective felon. 
(3) See the the ALI recommendations (pg 442) --->
(a) Eliminate the felony-murder rule
(b) But have a reputable presumption that actors engaged in certain felonies have the required indifference and recklessness for depraved heart. 
2. English Approach
a) England has abolished all versions of the felony-murder rule by statute
b) You have to the felon through depraved-heart 
3. Inherently Dangerous Felony
a) People v. Phillips (CA 1966)
(1) Facts: Child had fast-growing cancer, doctors said she needed surgery. Chiropractor says he can save her without surgery for $700. Kid dies. Felony was grand theft. 
(2) Holding: 
(a) Felony-murder can only be triggered by felonies which are “inherently dangerous to life.” 
(b) Can’t look to the “course of conduct” of the defendant during the act, but only to the inherent nature of the felony. 
b) People v. Stewart (RI 1995)
(1) Facts: Mother went on a crack binge, didn’t fed or care for her child who died. 
(2) Holding: Declines to follow the CA standard ---> better approach to determine if the predicate felony was inherently dangerous in the manner and the circumstances in which it was committed. 
c) Hines v. State (2003)
(1) Facts: Hines was a convicted felon; it was illegal for felons to possess firearms. He was drinking while hunting. Accidentally shot his friend. 
(2) Holding: The felony classifies as an inherently dangerous felony because it creates “a foreseeable risk of death.” 
(3) Dissent ---> standard for inherently dangerous should be “a high probability that death will result”
4. The Merger Doctrine
a) Felony murder can only be applied where the predicate felony is somewhat independent of the the killing; if the crime is too much like homocide, it wont be allowed to be felony-murder since it requires much less proof (NY does not have merger doctrine)
b) People v. Burton (CA 1971)
(1) Question: Whether armed robbery merges? Is it included in the offense of murder such that it cannot serve as the predicate felony for felony murder?
(2) Holding:
(a) Armed robbery does not merge ---> would remove felony-murder from the most dangerous crimes. 
(b) Distinguishes from the Ireland case which said assault with a deadly weapon merged.
i) Assault with a deadly weapon is an integral part of the homicide charge; in Wilson, burglary (entry with intent to commit assault with a deadly weapon) also merges [Burglary is a predicate felony in NY]
ii) Armed robbery, however, has an independent felonious purpose (as does rape) which just happened to be accomplished by the use of deadly force. 
c) People v. Mattison (CA 1971)
(1) Facts: Defendant supplied methyl alcohol to a fellow prisoner, who died. Predicate felony was the act of furnishing the drug. 
(2) Holding: Doesn’t merge because the act had a purpose independent of the intent to kill. 
d) People v. Hansen (CA 1995)
(1) Facts: Defendant fired shots into the apartment of a rival gang member, killing a third-party occupant. Predicate felony was discharging a firearm at an occupied dwelling. 
(2) Holding: 
(a) Court said it didn’t merge but declined to use the independent-purpose test
(b) Didn’t merge because most violations of the predicate felony in question do not result in death. 
e) People v. Robertson (CA 2004)
(1) Facts: Defendant shoots at a guy trying to steal his hubcaps. He was just trying to scare him way, but ended up killing him. Predicate felony was discharging a firearm in a grossly negligent way. 
(2) Holding: 
(a) Court Revives the independent-purpose test
(b) Because he was merely trying to frighten him away, the felony does’t merge. 
5. Causation Issues in Felony Murder
a) People v. Gillis (Mich 2006)
(1) Facts: Defendant, after fleeing the scene of the attempted burglary, was spotted by the police. Defendant sped away and collided with another vehicle.
(2) Holding: Because he was fleeing, he is since guilty of felony-murder
b) United States v. Heinlein (1973)
(1) Facts: 3 defendants were raping the girl. The woman slapped Heilein, who blew up and killed her. 
(2) Holding: Other two were not guilty of felony-murder because it was not part of the common plan. 
c) People v. Cabaltero (1939)
(1) Facts: The lookout during a robbery panicked and shot at an approaching car. The leader of the group, angered by the lookout, shot and killed him
(2) Holding: All cofelons were guilty of felony-murder because the shooting was connected to the ongoing felony robbery. 
6. Cofelons
a) Agency Approach ---> Adopted in CA
(1) You ask who is the killer ---> killer must be a cofelon
(2) State v. Canola (N.J. 1977)
(a) Facts: 4 guys were robbing a store. The store owner shot and killed one of the cofelons. Then another cofelon shot the owner, who died. 
(b) Holding: Felony-murder does not extend to the death of cofelon at the hands of someone resisting the felony. 
b) Proximate Cause ---> Redline rule; NY
(1) Whether the killing, not matter whose hand, is within the foreseeable risk of the commission of the felony. 
(2) You want to ask who is dead ---> exception for cofelons 
(3) NYPC §125.25(3) ---> affirmative defense 
(a) Did not commit, solicit, request etc the homicidal act
(b) Was not armed with a deadly weapon
(c) Had no reasonable ground to believe that any other cofelon had a deadly weapon
(d) No reasonable ground to believe that any cofelon intended to engage in conduct likely to result in death or serious physical injury. 
c) Taylor Causation ---> If you can’t get this on felony-murder; go back to depraved-heart through accessorial liability. 
III. Causation
A. General Causation
1. Causation general ends when someone else commits a crime intentionally or is grossly reckless ---> unless the original person created a situation in which the action was not an unreasonable response. 
2. DR says that causation in criminal law is closer to moral responsibility than any scientific definition of cause ---> who is morally responsible. 
3. Elements of Casuation
a) Factual Cause ---> but for cause
b) Proximate Cause ---> significantly close relationship 
4. People v. Acosta (CA 1991)
a) Facts: Acotsa was fleeing from the police in his car. There were to two helicopters following in pursuit. Due to the careless operation by one of the pilots (in violation of FAA regs) the helicopters collided and three people died. 
b) Holding:
(1) Acosta’s fleeing was the but for cause of the deaths
(2) The pilot error is not such an “highly extraordinary result” that it would severe the casual connection. 
(3) Court does hold that he can’t be guilty of murder because there is not evidence that he consciously disregarded this risk, but only for criminally negligent homicide. 
5. People v. Arzon (NY 1978)
a) Facts: Defendant intentionally set fire to a coach in the 5th Floor of a bldg. When the firefighters responded, a second fire was started on the 2nd floor by another person which prevented their escape. They died in the fire. 
b) Holding:
(1) Actor is liable if his conduct was a sufficiently direct cause of the death and the ultimate harm is something which should which should have been foreseen as being reasonably to the acts. 
(2) Here there is liability because it is reasonably foreseeable that firemen would respond and might be harmed. 
B. Subsequent Human Actions
1. People v. Campbell (1983)
a) Facts:  Defendant finds out that his friend his cheating with his wife. They get drunk and he convinces the friend that he needs to kill himself, which he later does. 
b) Holding: Not liable because the act took place at the end of the chain ---> guy is free and natural agent who does this to himself. 
c) NOTE ---> NY may impose liability here [NYPC §125.15(3)]
2. People v. Kevorkian (1994)
a) Facts: Kevorkian would set up the machine and tell the patients how to use it; but they would have to actually activate it.  
b) Holding: 
(1) Preliminary involvement in assisting in the suicide does not have liability 
(2) Only active participation in the final act carries liability for the actor
c) NOTE ---> NY would definitely impose liability under NYPC §125.15(3)
3. Stephenson v. State (1932)
a) Facts: Defendant abducted, beat, and attempted to rape the woman. While in the hotel where he was keeping her, she managed to get some drugs and tried to commit suicide. She became sick. Stephenson offered to take her to the hospital, but she refused. He died several days later after she was returned home. 
b) Holding: 
(1) There is liability here. 
(2) Where the the victim was rendered mentally irresponsible and suicide follows as a result of the actions of the defendant, there can be liability. 
4. Bailey v. Commonwealth (1985)
a) Facts: I’m the hoss that caused the loss
b) Holding: Liability for creating the situation in which the decedent was killed. 
C. Subsequent Actions that Recklessly Risk the Result
1. Commonwealth v. Root (1964)
a) Facts: Drag racing on the street. One of the drivers died. Should the other be held liable?
b) Holding: The acts of Root were not sufficiently direct cause of the death. The decedent’s was aware of the risk of passing and his action of passing was the direct cause. 
2. People v. Kern (NY 1989)
a) Facts: Group of white teachers assaulted several black men, chased them, and threatened to kill them. One of the men, trying to escape, ran across the highway and was hit by a car and killed. 
b) Holding: The action of chasing the man was a sufficiently direct cause of his death to hold the teenagers liable. 
3. State v. McFadden (1982)
a) Facts: Drag racing, like Root, but in addition to the other drive, a third-party (not a part of the race) was killed.
b) Holding: The third-party makes the difference ---> liability for the third-party death but not the other racer. 
4. Commonwealth v. Atencio (Mass 1982)
a) Facts: Another game of Russian roulette. Guys were drinking. Here the guy who dies pulled the trigger. 
b) Holding: Other players can be guilt of depraved-heart killing
(1) Knew of the substantial risk and gravity of harm, ignored it, and for no good purpose
(2) No duty to prevent the deceased from playing but there is a duty not to cooperate or join with him in the game. 
Parties to Crime: Accessorial Liability 

I. General
A. Steps of the Analysis
1. Prove the elements of the principle crime
2. Prove the elements for the accesory
a) Mens Rea
b) Causal significance
B. Forms of Accessorial Liability in NY:
1. NYPC §20: Parties to Offense and Liability Through Accessorial Conduct
a) In order to be liable for what the principle has done, 
(1) Accessory must have the same mens rea required of the principle
(2) Causal significance
b) Punishable to the same degree
2. NYPC §115: Criminal Facilitation 
a) Believing it is probably that he/she is facilitating the offense
b) Causal significance
3. NYPC §2.05(5) ---> accessory after the fact (hindering the investigation)
II. Mens Rea for the Acts of the Principal
A. Hicks v. United States (1893)
1. Facts: Hicks was charged with murder because he was present at the time that another man killed someone. It was said that he verbally and with gestures encouraged the murder. Hicks claimed that he was using the words and motions to dissuade the killing. 
2. Holding: 
a) Mere presence is not enough ---> there must be casual significance
b) It must also be proved that his words and actions were intended to encourage and abet the killer. 
B. State v. Gladstone (1970)
1. Facts: Thompson was working for the police. Tried to purchase weed from Gladstone. Gladstone said he didn’t have enough, but gave him another dealer’s contact as someone who could sell to him. Thompson did purchase the weed. Gladstone was arrested for aiding and abetting. 
2. Holding: 
a) Merely communicating to the effective that someone else might or probably would commit a crime does not amount to aiding and abetting.
b) You need some sort of “tie-in” (nexus) to the crime ---> need “some sort of association with venture, some association or connection with the principle to accomplish the crime.”
3. Facilitation 
a) A way to find liability in a case like Gladstone
b) NYPC §115 ---> Elements of Criminal facilitation
(1) Person believes it is probable that he is rendering aid to someone who intends to commit a crime, 
(2) He engages in conduct which provides such person with means or opportunity for the commission of the crime
(3) Does in fact aid the person to commit the felony. 
c) However, in a similar case, Gordon, the middleman was not found guilty
C. People v. Luparello (CA 1987)
1. Facts: Luparello wanted to find his old lover. Martin knew where she was. Luparello sent friends to visit Martin and get information at any cost. First visit they didn’t get the information they sought. On the second visit, apparently without Luparello, they shot and killed Martin. 
2. Holding: Liability extends beyond the planned or “intended” crime to the actual crime committed, if it was reasonably foreseeable that it would occur.
3. CA standard weakens accessorial liability to some sort of negligence standards ---> rejected by NYPC and the MPC
4. Concurrence ---> Luparello has been negligent, so at most he can be convicted of only negligent homicide (involuntary manslaughter).  
D. Roy v. United States (1995)
1. Facts: Police informant, Miller, approached Roy to make an undercover buy of a handgun. Roy refers Miller to Ross. Ross robs Miller. 
2. Holding: 
a) An accessory is liable for any criminal act which in the ordinary course of things the natural and probably consequence of the crime that he advised or commanded
b) A robbery is not in the ordinary course of a handgun sale. 
III. Mens Rea for Results and Attendant Circumstances
A. State v. McVay (1926)
1. Facts: Captain and engineer were charged with negligent homicide. Owner of the boat, who was not onboard at the time, was charged as an accessory for hiring and commanding the captain and engineer. 
2. Holding: If the accomplice meets the required mens rea for criminal negligence he can be guilty ---> negligent in his supervision/negligent in his hire
B. People v. Russell (1998)
1. Facts: Gun battle in Brooklyn. A third party was shot by a stray bullet. Court charged everyone in the battle as accessories. 
2. Holding: Each of the defendants, in participating in the shootout, met the required mental culpability for depraved-heart killing and they can all be held as accessories to the murder. 
IV. Actus Reus
A. Wilcox v. Jeffery (UK 1951)
1. Facts: American jazz musician is playing illegal in Britain. Magazine writer meets the artist at the airport and attends the show. Convicted as an accomplice. 
2. Holding:
a) Being present at the commission of an illegal activity can be evidence of the crime of aiding and abetting, if intentional. 
b) Finding Elements of the crime
(1) Mens Rea of intent ---> Court finds intent because of the he was there advancing professional ends as a journalist.
(2) Casual significance ---> encouraged the performance by being a popular journalist who is talking about the event. 
B. Complicity by Omission
1. MPC says that a person can be an accomplice if he has the legal duty to prevent the offense and he fails to do so with the purpose of promoting of facilitating the crime. 
2. State v. Davis (W.Va 1989) ---> father held as an accomplice when he failed to stop his son from raping a family friend, instead watched. 
V. The Relationship Between the Liability of the Parties
A. State v. Hayes (MO 1891)
1. Facts: Defendant proposed to Hill that he join him in robbing the general store. Hill was actually a relative of the store owners, so we feigned acquiescence in order to obtain the arrest of the defendant. Hill went in and handed the defendant a side of bacon. Defendant stayed outside the whole time. They were then apprehended. 
2. Holding: Without Hill meeting the requirements for the crime of the principle, the crime cannot be imputed upon the defendant as an accomplice
3. MPC (and NYPC §20.05) ---> reverses Hayes in NY
B. Vaden v. State (Alaska 1989)
1. Facts: Vaden was a local hunting guide who promoted illegal hunting practices to his customers. An undercover agent went on one of his trips where Vaden pilots a plane that allowed the agent to illegal shoot four animals. 
2. Holding: Accomplish convictions should stand; distinguished because the agent did actually break the law. 
C. Principle/Accomplice Relationship
1. There must be a guilty principal before there can be an aider and abettor (Jones)
2. Innocent-agent Doctrine --> if a person causes an innocent person to engage in illegal conduct (i.e., through duress) there can be accomplice liability without a guilty principal. 
3. The acquitted principle ---> does not necessarily mean acquittal for the accomplice (Standefer)
4. Lesser culpability of the principal actor ---> the agent may have mitigation factors available which the principle does not [see NYPC §20.15(1)]
Inchoate or Anticipatory Offenses

I. Attempts
A. General
1. NYPC §110.00 ---> guilty of attempt when, with the intent to commit a crime, he engages in conduct which tends to effect the commission 
2. A common law, attempts were misdemeanors, but today the usual punishment is a reduced punishment for the completed term
a) In NY, attempt is one classification below that of the completed offense. 
b) In California, attempt carries a maximum term of not more than one-half the maximum term authorized for the completed offense. 
c) Justifications and arguments against lesser sentences for attempt (pg 545-547)
B. Mens Rea
1. Attempt requires a purpose (specific intent) to produce the proscribe results ---> 
a) Therefore, no attempted criminal negligence, recklessness, or depraved heart. 
b) BUT you can have attempted voluntary manslaughter (in mitigation cases)
2. Smallwood v. State (1996)
a) Facts: Smallwood was HIV positive and knew of his condition, he had also been warned by a social worker of the need to practice “safe sex.” He was charged with assault with the intent to kill his rape victims 
b) Holding: 
(1) Court says there is not intent to kill, doesn’t meet the required mens rea
(2) One intends only the natural and probably consequences of his action ---> not evidence here that he was intending to infect the vicitms
c) NYPC §120.25 fills this gap with “reckless endangerment”
3. Attendant Circumstances
a) There can be attempt in cases of statutory rape, even if you aren’t aware the person is under age
b) Additionally, you can have attempted raped if you are reckless as to the existence of consent.
C. Actus Reus: Preparation v. Attempt
1. Locus Penetentia ---> as long as some could change one’s mind and NOT commit the crime, we don’t want to convict. 
2. People v. Rizzo (NY 1927) ---> Dangerous Proximity Test
a) Facts: Rizzo and his cohorts were driving around intending to rob someone, but never were able to find the man. Police observed their suspicious behavior and arrested them.
b) Holding:
(1) Line between preparation and attempt is acts which are proximate and near to the consummation.
(2) Dangerous proximity test ---> Acts must come or advance very near tot he accomplishment of the intended crime and must be dangerous proximity to success.
3. McQuirter v. States (Ala 1953) ---> Equivocality Test
a) Facts: African American man was following a white women around. She says he made gestures like he was going to do something to her. He denied such gestures
b) Holding: 
(1) For attempt, you look to the how clearly the defendants actions bespeak his intent
(2) If the actions unequivocally show the intention of committing the offense (weaker than the NY rule)
4. United States v. Jackson (1977) ---> “Substantial Test” (MPC Approach)
a) Facts: Group was conspired to rob a bank. Police were tipped off that it was going to happen. As they were circling the block preparing to go into the bank, the police stopped them. 
b) Holding:
(1) In additional to criminal purpose, an act must be a substantial step in a course of conduct designed to accomplish a criminal result and that it be strongly oocorroborative of criminal intent
(2) Shift the emphasis from what remains to be done, to what the actor has already done.
5. Abandonment/Renunciation
a) NYPC §40(1) ---> abandonment must occur “under the circumstances manifesting a voluntary and complete renunciation of the criminal purpose”
b) Must be voluntary and complete renunciation of the crime. 
D. Criminal Solicitation
1. State v. Davis (1928)
a) Facts: Unbeknownst to him, the defendant hires an undercover agent to kill his lover’s husband. The officer never made an act towards committing the crime but arrested Davis when he arrives at the home. 
b) Holding: Because Dill did not commit an act that was directly or indirectly moving towards the consummated offense, there can be not attempt charge on Davis for mere solicitation. 
2. United States v. Church (1989)
a) Facts: Church hired a “hit man” to kill his wife. HItman ends up being an undercover agent. They going through in-depth planning. HItman tells Church showing staged photos. 
b) Holding: These steps taken are “substantial steps” toward the commission of the crime and therefore the solicitation amounts to attempt. 
3. Courts are divided over whether solicitation itself constitutes an attempt by the person making  it
4. NYPC §100 ---> separate offense for solicitation 
E. Impossibility
1. Legal Impossibility ---> 
a) Defendant believes that what he is doing, if completed, would constitute a crime but it is not in fact a criminal offense by law 
b) Not attempt chargers here
2. Factual Impossibility 
a) Defendant sets out to do something that would, if accomplished, constitute a crime; however because of factors of which he is unaware, there it is impossible for him to succeed
b) Classic example ---> pickpocketing an empty pocket. 
c) No defense to an attempt charge. 
3. People v. Jaffe (NY 1906) ---> traditional view (adopted by fed courts)
a) Facts: Jeff was trying to buy cloth that he thought to be stolen. However, it was not in fact stolen. 
b) Holding: 
(1) If the thing is not a crime, he does not intend to commit one whatever he may erroneously suppose. 
(2) Case of legal impossibility
4. People v. Dlugash (NY 1977) ---> this is the modern view
a) Facts: Groups of guys were out drinking. Bush shot Geller 3x. A few minutes later Dlugash fired 5 more shots at the victims head and face. Dlugash said it looked like he was dead but was doing it because he was afraid of Bush. 
b) Holding: 
(1) Guilty of attempted murder because had the attendant circumstances been as Dlugash believed them at the time of the crime. 
(2) Dlugash believed Geller to be alive when he shot. He was intending to kill him. So he is guilty of attempted murder, regardless of whether he alive or not. 
5. NYPC (§110.10) and CA both do no allow impossibility as a defense
a) It is not defense for attempt that the crime charged was, under the attendant circumstances, factually or legally impossible
b) If such a crime could have been committed had the attendant circumstances been as the person believed them to be, he is guilt of attempt. 
II. Conspiracy
A. Elements of a Conspiracy Charge
1. Intent to commit the consummated offense (must be an illegal crime)
2. Agreement between the parties
3. Overt act
B. General info on Conspiracy
1. Conspiracy does not merge (unlike attempt or solicitation)
2. Once formed, a conspiracy remains in effect until its objectives have either been achieved or abandoned. 
3. Allows for exceptions to the general hearsay rule ---> gives prosecutors substantial leverage to lean upon lower-level actors when threat of severe punishment
4. Abandonment
a) Generally is abandoned when none of the conspirators is engaging in any action to further the conspiratorial objectives ---> inaction continues for the length of the statute of limitations, prosecution is barred. 
b) Withdrawal
(1) Courts require an actor to take affirmative action to withdraw from a conspiracy. 
(2) MPC [and NYPC §40.10(4)] allows for complete defense for renunciation in some circumstances but requires the actor to manifest renunciation of the actor’s criminal purpose and succeed in preventing commission of the criminal objectives. 
5. Krulewitch v. United States (1949) ---> 
a) refused to say that there was an implied, on-going conspiracy after the crime had be committed. (didn’t want to expand the scope of conspiracy)
b) Advantages of Conspiracy
(1) Heresay advantage ---> more informaiton allowed
(2) Venue advantage ---> can have a trial anywhere you can try any member of the conspiracy
(3) Group crime is more dangerous
(4) Statute of limitations ---> doesn’t begin until the crime is complete or conspiracy abandoned
(5) Easier to convict with a large conspiracy. 
C. PInkerton v. Accessorial Liability for the Other Offenses Beyond the Plan 
1. PInkerton Rule: Overt act of one partner may be the act of all without any new agreement
a) Pinkerton v. United States (1946)
(1) Facts: Brothers had conspired to commit IRS fraud. Clearly guilty of this conspiracy. But there was not evidence that one of the brothers participated in the commission of the substantive offenses of his brother. 
(2) Holding:
(a)  As long as the the partnership in the crime continues, the partners act for each other in carrying it forward. 
(b) An overt act of one of the partners may be the act of all without any new agreement. 
(c) Automatically imputes accessorial liability on the co-conspirators. 
(3) State v. Bridges ----> limits the liability to acts which are “reasonably foreseeable”
(4) Pinkerton is the federal rule and the rule in CA
b) People v. Brigham (CA 1989)
(1) Facts: Bluitt, one of the go conspirators, was a hothead and erratic. When to kill Chuckie. Others realized it was the wrong guy, tried to stop Bluitt, but he still killed the wrong person. 
(2) Holding: It was reasonably foreseeable that their co-conspirator, who was known to be hardheaded and erratic, would mistakenly kill the wrong person. 
c) United States v. Alvarez (1985)
(1) Facts: During a drug buy, undercover agents are shot and killed. Two non-shooters were convicted under Pinkerton of M2.
(2) Holding: Where guns, money, and drugs are involved, its reasonably foreseeable that someone will be killed regardless of whether it was unintended
(3) Limited the holding to only those who have played more than a “minor” role or who had actual knowledge of at least some of the circumstances. 
2. People v. McGee (NY 1979) ---> rejects Pinkerton; have to get co-conspirators through accessorial liability (NYPC §20)
D. Actus Reus of Conspiracy
1. For conspiracy that actus reus is the agreement itself ---> but not necessary to prove an express agreement but may be inferred under the circumstances. 
2. Interstate Circuit v. United States (1939)
a) Facts: Letter was sent out to the big film distributors, and lists all the recipients. Letter suggests price fixing and not allowing double features. Shortly there after, all the major players adjusted their policies as such. No direct evidence of an agreement
b) Holding: 
(1) Unlawful conspiracy may be formed without simultaneous action or agreement on the part of the conspirators.
(2) A tactic agreement can be inferred from the fact that there would be no economic reason independent of an agreement that would allow this action to happen. 
3. Overt Act ---> is simply to manifest that the conspiracy is at work and it neither a project still resting solely in the minds of the conspirators nor a fully completed operation. 
4. Concurrent criminality is not conspiracy ---> must have some communication or tacit agreement. 
E. Mens Rea of Conspiracy
1. People v. Lauria (1967)
a) Facts: Lauria owned a phone-bank that had an answering service for its customers. A few of his customers were prostitutes, it was show that he knew that they were prostitutes. 
b) Holding:
(1) Knowledge of criminal activity does not necessarily prove intent for conspiracy
(2) Intent can be inferred from knowledge when
(a) There is no legitimate use for the goods of services being provided
(b) When the volume of business with the buyer is grossly disproportionate to any legitimate demand or when such sales amount to a high proportion of the seller’s total business. 
(c) The person has acquired a stake in the venture. 
c) Rule: Intent of a supplier can be inferred for his knowledge of illegal use when
(1) Direct evidence shows that he intends to participate
(2) Inference that he intends to participate based on
(a) His special interest in the activity (factors above)
(b) The aggravated nature of the crime itself ---> serious crimes demands some sort of action by the supplier to distance himself from the conspiracy
F. Scope of the Agreement
1. Chain Conspiracy --->  A conspiracy which the activities conducted involve multiple layers of persons similar to the chain, each performing specialized functions toward the accomplishment of a final goal
2. Wheel Conspiracy ---> 
a) A single person or group deals individual with two or more persons or groups. 
b) Less likely to support the conclusion that the parties had a community of interest
3. Kotteakos v. United States (1946)
a) Facts: Brown made fraudulent applications for loans for Kotteakos and other loan applicants. There was no evidence of a connection between Kotteakos and the others other than that Brown had acted as each person’s broker. 
b) Holding: 
(1) Just because there is a spoke/wheel does not mean that there is a larger conspiracy among the separate spokes. 
(2) You must show that there is some mutual understanding, connection between the spokes (“rim” conspiracy) to have liability throughout the wheel. 
4. United States v. Bruno (1939)
a) Facts: Chain conspiracy. Smugglers imported narcotics from which they were paid by middle men who distributed them to a group of retailers in NY and Louisiana. The retailers had no communication or knowledge of the smugglers and vice versa. 
b) Holding: 
(1) There is a single conspiracy where each member knows that the success of that part with which they are immediately concerned was dependent upon the success of the whole. 
(2) Smugglers must know that middle men must sell to retailers and retailers must know that middle men buy from smugglers. 
5. United States v. McDermott (2001)
a) Facts: McDermott was having an affair with a porn star Gannon, who was--unknown to McDermott--also having a relationship with another man. McDermott gave Gannon insider trading information. She gave to the other man. 
b) Holding: There has to be a mutual understanding between all the members of the alleged conspiracy. There is a conspiracy between McDermott and Gannon but not McDermott and the third man. 
6. United States v. Braverman (1942) ---> can only have one conspiracy per violated statute. 
G. Parties
1. Wharton’s Rule ---> Can’t be have a conspiracy where the offense by its nature is conspiratorial (i.e., bigamy, dueling, adultery)
2. Garcia v. States (1979)
a) Facts: Gracia and an undercover agent conspired murder her husband. But the undercover agent was only feigning acquiescence. 
b) Holding: Under the unilateral concept of conspiracy a person can be convicted of a conspiracy even if on the only other party was faking agreement. 
3. NY Adopts the unilateral approach at NYPC §105.30; CA does not 
H. Criminal Enterprises and RICO
1. RICO Elements
a) Two target crimes on each spoke of the wheel (3 in NY)
b) Enterprise ---> have to show that there is some enterprise with the center and all the folks all interrelated in some way; system of corruption interconnected in some way. 
2. RICO is responding to the sophistication of modern organized criminal organizations to allow the courts to rim the various independent spokes together in a conspiracy
3. Criticisms against
a) Worry about mass guilt ---> juries are more likely to convict if they think you are member of a conspiracy
b) There is no individualization of crimes and convicting folks who may not have an clue about what is going on else where within the enterprise. 
4. Rationale for
a) Similar to conspiracy ---> dangers in group criminality
b) Large organized criminal networks are hard to penetrate and they have adapted to old conspiracy laws. 
c) Been very successful in reducing organized crime. 
Defenses

I. Defenses of Justification
A. General
1. For justifications you are saying that the action wasn’t wrong because of the circumstances. 
2. NYPC §35 ---> Defenses of justification
a) Self-defense
b) Defense of Others
c) Defense of Property
d) Arrest
e) Necessity
3. Elements of Self-defense
a) Imminence of threat
b) Proportionality of response
c) Necessity of using lethal force
B. Defense of Life and Person
1. United States v. Peterson (1973)
a) Self-defense is the law of necessity
(1) Arises when the necessity begins
(2) Ends when necessity ends
(3) No alternative exists, before it is justified. 
b) What is needed to employ self-defense
(1) A threat, actual or apparent
(2) Threat must be unlawful and immediate
(3) Defender must believe he was in imminent peril of death or serious bodily injury.  
2. People v. Geotz (1986)
a) Facts: Geotz shot the youths on the NY subway after the approached him demanding 5 dollars. He had been jumped before. He believed he was being robbed.
b) Holding: 
(1) The use of deadly force is only authorized when he reasonably believes that such other persons are using or about to use deadly physical force. 
(2)  The standard for determining reasonableness must be based on the circumstances facing the defendant or his situation ---> so you want to view this case from the view of a reasonable NY’er who has been mugged before. 
c) MPC ---> IMPERFECT SELF DEFENSE: mitigation for honest but unreasonable belief
(1) If believe was not reasonably, but genuine there is an imperfect self-defense where the conviction stands but you are mitigated to a less punishment. 
(2) Approach has not been influential in state statutory reform. 
3. People v. Adams (1972) ---> if you kill/injury a third-party in while reasonably using self-defense, then you are not liable. 
4. Retreat Rules
a) State v. Abbott (1961) 
(1) Facts: There was a fight in the Sarcano property. Although Abbott struck first and sent N to the ground, N was the aggressor. M then came at Abbott with a hatchet. Scarcano’s wife them came at Abbott with a carving knife. All the Sarcanos were hit by the hatchet after a struggle in which Abbott obtained the hatchet. N received severe head injuries. 
(2) Holding: A person has a duty to retreat before using deadly force to defend himself, but he need only retreat where he knows that he can do so with complete safety. 
b)  Castle Exception ---> if defendant is attacked at home by an intruder there is not retreat requirement. 
c) Some 15 states have since introduced “stand your ground” laws that do no require retreat.
5. Initial Aggressor = no self-defense
a) United States v. Peterson (1973)
(1) Facts: Keitt was attempting to steal Patterson’s windshield. Paterson got a gun and came back outside. By this point Keitt had started to leave. Paterson demanded he stop or he’d shoot. Keit then grabbed a wrench and walked towards Paterson, who then warned it would shoot if Keitt came forward. Keitt continued. Paterson shot him dead. 
(2) Holding: 
(a) One who is the initial aggressor cannot use self-defense as a justification
(b) He must communicate to this adversary the he intends to withdraw and make a good faith effort to do so, before he can have this right of self-defense restored. 
(3) Nonlethal aggressor
(a) NYPC §35.15(1)(b) require the nonlethal aggressor to withdraw
(b) A few states, however, do allow the nonlethal aggressor self-defense. 
6. Battered-Woman Syndrome (BWS)
a) State v. Kelly (1984)
(1) Facts:
(a) Kelly’s Version ---> Husband had been abusive. She had tried to leave, but he threatened her. After she went to see him at a friend’s house, they got in a fight. He choked her and hit her. Two men separated them. A few moments later she saw her husband running at her with his arms raised and felt like he was going to kill her. she grabbed a pair of scissors and stabbed him, killing him. 
(b) State’s Version ---> She started the scuffle, told people she was going to kill him, and then chased him with the scissors. 
(2) Question: Should expert testimony on BWS be admissible to explain Kelly’s state of mind and bolster her claim of self-defense. 
(3) Holding: BWS is relevant to self-defense insofar as
(a) It helps show that a woman honestly believed she was in imminent danger of death 
(b) Relevant to the question of necessity ---> as to why she the women has not left the situation (see the cyclical violence of BWS at pg. 752)
(c) Relevant to the question of proportionately ---> BW are more acutely aware of their spouse’s moods and are able to better predict the level of dangerousness
(d) However, not relevant to the determination of imminence. 
b) This standard is still objective [People v. Humphrey (CA 1996}] 
(1) What a reasonable person would believe to be an imminent threat, considering the defendant’s situation and knowledge
(2) BUT not an reasonable battered woman syndrome.
c) Scholarly Takes on BWS
(1) Morse ---> shouldn’t be a justification because killing is not the right thing to do; but rather should allow for partial excuses of “extreme emotional disturbance” or “imperfect self-defense”
(2) Schneider ---> Will inevitably affect the evaluation of imminence because it touches on why the reasonableness of the fear and of the need for self-defense
(3) Estrich ---> fear of too much individualization; doesn’t want to see vigilantly justice
(4) Are these women really helpless ---> the women who kill defeat the “learned helplessness” empirical evidence of BWS. 
(5) Feminist perspective ---> BWS institutionalizes negative stereotypes of irrational and helpless women. 
(6) How far to extend this defense? Battered-children? Holocaust victims?
d) State v. Norman (1989)
(1) Facts: Women was in a badly abusive relationship. She had tried to go find help from social workers and the police authority, other family members. But no relieve was found. She even tried to commit suicide. He threatened to kill her. Later in the day, while he was asleep, she shot and killed him 
(2) Holding: Neither self-defense nor imperfect self-defense is applicable in this case
(a) A defendant’s subjective belief of what might be “inevitable” at some indefinite point in the future does not equate to what she believes to be imminent
(b) Indefinite fears of what might happen in the future do not tend to establish imminence of death or great bodily harm at the time of the killing. 
(3) Harm was no imminent ---> he was asleep; he had not used deadly force ---> so response not proportionate
(4) Scholarly Commentary from Cohen ---> such cases where society has failed the defendant we are in a Lockean state of nature and is being tyrannized by the abusive husband; she has the right to kill. 
C. Defense of Another 
1. Someone who comes to the aid of a person in peril can use deadly force to prevent the attack, if the circumstances meet the criteria for deadly force self-defense by the endangered person. 
2. NYPC §35.15(1) ---> 
a) can use force if you “reasonably believe it is necessary.” 
b) Contrast to the old rule of “alter-ego” ---> you stand in the shoes of the person in danger (People v. Young)
D. Resisting Unlawful Arrest
1. NYPC §35.27 ---> “No-hit rule”
2. Can’t use physical force against a police officer to resist an arrest, whether lawful or not, when it reasonably appears that the latter is a police officer. 
E. Protection of Property, Crime Prevention, and Law Enforcement
1. Protection of Property
a) People v. Ceballos (1974)
(1) Facts: Ceballos set up a spring gun in his garage after noticing things had been stolen. Some young teenagers broke into the garage. One was shot in the face (but not killed). 
(2) Holding:
(a) You have the right of defense of property, but must satisfy the necessity, imminence, and proportionality requirements of self-defense
(b) A spring gun is indiscriminate ---> can’t tell if force is necessary
(c) Where the character of the burglary does not reasonably create a fear of bodily harm, there is no cause for exaction of deadly force. 
b) CA has since created the Home Owners Bill of Rights ---> “A person using deadly force within his or her residence is presumed to have held a reasonable fear of imminent peril of death or great bodily harm.”
c) NYPC §35.20(3) ---> can use deadly force when it is reasonably believed to be necessary to prevent or terminate the burglary. 
d) Sydnor v. State (2001)
(1) Facts: Jackson approached Sydnor with a gun and demanded his wallet and gold chain. Sydnor then grabbed the gun and Jackson ran away. As he was fleeing, Sydnor shot Jackson 5 times. 
(2) Holding: 
(a) No self-defense justification
(b) The issue is not whether the criminal enterprise is still ongoing, but whether deadly for is necessary to avoid imminent danger of death or serious bodily harm. 
2. Crime Prevention and Law Enforcement
a) Durham v. State (1927)
(1) Facts: Long was arrested for illegal fishing. Long jumps in his boat in an attempt to escape. The cop pursued him, beat him with a gunwale. Long was beating the cop in the head with an oar. Then the cop shot Long in the arm. 
(2) Holding:
(a) For a misdemeanor a police may only use the force that is reasonable necessary to make the arrest, but cannot use deadly force or cause great bodily harm
(b) However, if in the pursuit, the cop will be justified in seriously wounding him or killing him if necessary to prevent himself from being seriously harmed. 
b) Tennesse v. Garner (1985)
(1) Facts: Police were responding to a break-in. It was clear that the accused was not armed. Why he was escaping over the back fence, the officer shot and killed him. 
(2) Holding: An officer cannot use force unless it is necessary to prevent the escape and an officer has probably cause to believe the suspect poses a significant threat of death or serious physical injury to the officer or others. 
c) NYPC only allows the use of deadly force against felonies that involve the use of force, meets certain specific crimes outlines in the statute, or if the criminal has a deadly weapon.
F. Choice of Evils
1. Necessity Defense
a) Legitimacy of means [NYPC §35.05(2)]
b) Favorable balance of evils
2. Prison Escapes
a) People v. Unger (1977)
(1) Facts: Defendant as a prisoner in a minimum security facilities, but was subject to being repeatedly sexually abused. Defendant walked off the farm to avoid being raped or killed. 
(2) Holding: 
(a) The defense of necessity is appropriate in this case
(b) Holds the Lovercamp factors as relevant but not that all factors are essential to the necessity defense.
b) Lovercamp factors 
(1) Prisoner is faced with a specific threat of death, forcible sexual attack or substantial bodily injury in the immediate future
(2) No time for complaints to the authorities in or there exists a history of futile complaints
(3) No time or opportunity to resort to the courts
(4) No evidence of force or violence used towards prison personnel or other “innocent” persons during the escape
(5) Prisoner immediately reports to the proper authorities when he has attained a position of safety.   
c) SCOTUS has said that is s necessary for the prisoner to make a bona fide effort to surrender as soon as the duress or necessity has lost its force. (Bailey)
3. Commonwealth v. Leno (1993)
a) Facts: Defendants operated a needle exchange, contrary to the law which prohibited distributions of needles without a prescription.
b) Holding: Necessity defense is not applicable here ---> Danger must be clear and imminent, not debatable or speculative
4. Commonwealth v. Hutchins (1991)
a) Facts: Defendant was charged will possession and cultivation of marijuana. He was taking because it soothed his pain from sclerosis. 
b) Holding: Necessity can’t apply here ---> Harm to the defendant must outweigh the potential harm to the public/public interest. 
5. United States v. Shoon (1992)
a) Facts: Defendants were protesting government action in El Salvador by destroying offices space at the IRS.
b) Holding: Rejected their necessity/choice of evils defense for indirect civil disobedience
(1) Distinguishes between Indirect and direct civil obedience
(a) Direct ---> something that directly relates to the law you are protesting (sit-ins in South)
(b) Indirect --->  violating a law or interfering with government policy that is not, itself, the object of the protest.
(2) Indirect civil disobedience has not necessity defense
(a) Doesn’t meet the legitimacy of means prong ---> unlikely to affect the policy, whereas other forms to action would
(b) The harm is neither imminent nor close ---> no balance of harms, doesn’t even effect the stated harm. 
6. Public Committee Against Torture v. Israel
a) Court doesn’t want to grant a blanket approval of torture so leaves it as a defense, post-hoc
b) Torture cannot be legal on its face, but in the case of where the elements of necessity are met, it can be allowed as a defense. 
II. Defenses of Excuse
A. General
1. Types of Excuses
a) Involuntary actions ---> bodily movements not willed by the actor
b) Cognitive impairment or deficiency ---> concerned with the actor’s knowledge of the nature of his conduct and whether it is right/wrong, and legal or illegal. 
c) Impairments or deficiencies in volition ---> Concern an actor’s ability to make unencumbered choices [free from external threats] or to meaningfully control his behavior. 
2. Why we have excuses
a) To blame a person is to express moral criticism
b) But if a person’s actions do not deserve criticism, blaming him is a kind of falsehood and unjust. 
B. Duress
1. NYPC §40.00 ---> Duress requires
a) Imminent threat to yourself or others
b) That a reasonable person could not resist
c) Defense not available to a person who recklessly or intentionally put themselves in the situation. 
2. State v. Toscano (NJ 1977)
a) Facts: Defendant was charged with conspiring to obtain money on false pretenses from insurance company. He agreed to do so because he owed money to a guy for gambling debts. The guy made vague threats against him and his wife. Said he filed because of fear of his life. 
b) Holding: Duress is defense to a crime (other than murder) if the defendant committed the  crime
(1) Because he was coerced to do so by threat or use of force
(2) Which a person or reasonable firmness in his position would have been unable to resist
3. MPC and Toscano say that imminence of the threat is one factor to be weighed in the determining whether the conduct was that of “a person of reasonable firmness in his situation.”
4. United States v. Fleming (1957)
a) Facts: POW was told to create propoganda to promote dissatisfaction among troops or be forced to march to some far away camp in the winter
b) Holding: Duress not available ---> cooperated on mere threats of the march; other soldiers had refused in similar situations (doesn’t meet prong 2)
5. United States v. Contento-Pachon (1984)
a) Facts: Taxi driver from Columbia made to swallow balloons of cocaine and travel to America. He and his family were threatened in Colombia. 
b) Holding: Duress is allowed because threats were serious (dealing with Colombian drug lords) and there was little rescue in Colombia (police are corrupt)
6. NY allows duress for murder; CA does not; UK does not
7. Erdemovic (ICTY case)
a) Facts: Solider told to kill or be killed in FRY; charged with war crimes
b) Holding: Duress not available as a complete defense; but should be used to mitigate. 
C. Intoxication
1. Traditionally, intoxication negates specific intent; but you have to be more than just “disinhibited” ---> must be Leningrad drunk. 
2. NYPC 
a) §15.25 ---> not a defense but can be offered to negate specific intent. 
b) §15.05(3) ---> Voluntary intoxication is not a defense to reckless action
3. People v. Hood (CA 1969)
a) Facts: Heavily drunken man was resisting arrest. Grab the officers gun and shot him in the leg. 
b) Holding: For all general intent crimes, intoxication cannot be considered in determining guilt or innocence. 
c) In both CA and NY assault with a deadly weapon is a general intent crime. 
4. State v. Stasio (NJ 1979)
a) Facts: Defendant was charged with assault with attempt to rob. Must be a specific intent crime.
b) Holding: NJ choses to go in a different direction ---> no admissibility of intoxication regardless of specific or general intent, except to demonstrate premeditation and deliberation. 
c) NOTE ---> States are completely non-uniform on their application of intoxication defense. 
5. Montana v. Egelhoff (1996)
a) Facts: Montana statute for deliberate homicide required “purposely” or “knowingly” but did not allow for intoxication defense. Montana Supreme court held it unconstitutional. SCOTUS reversed (5-4, Ginsburg concurrence was the deciding vote)
b) Scalia: All evidentiary rulings can have the effect of reducing the evidentiary burden of the state; doesn’t violate the principle of fairness so its no unconstitutional. 
c) Ginsburg: Avoided the question and interpreted the statute to include negligence/reckless
d) O’Connor: Violates due process.
6. Involuntary Intoxication
a) Regina v. Kingston (1994)
(1) Facts: Penn lures a 15-year-old boy to Penn’s flat and then invited the defendant over to abuse the boy sexually. Penn drugged the defendant, then videotaped the incident. 
(2) Holding: 
(a) Equates the desire with intent ---> when he was engaged in the conduct he knew the boy was underage; he was not in an unconscious state but just disinhibited. 
(b) Have to be Leningrad drunk for the excuse to stick, regardless of whether it was voluntary or involuntary.  
D. Insanity
1. Types of Insanity Rules
	M’Naghten
	ALI Rule
	Modified-ALI (NY)
	Durham Rule

	1) Mental disease of defect 
2) Lack of Knowledge
1) Of the nature of quality of the act[ or
2) Wrongness of the act (legally/morally)
3) Causation
	1) Mental Disease or defect
2) Lack of substantial capacity to know or appreciate 
1) the nature or quality of your act, or 
2) the wrongness of the act
3) Volition prong ---> do you have the capacity to confirm your acts (you know its wrong but you can’t stop)
4) Causation
	1) Mental Disease or defect
2) Lack of substantial capacity to know or appreciate 
1) the nature or quality of your act, or 
2) the wrongness of the act
3) Causation
	


2. General 
a) Insanity can arise at three points in the criminal process
(1) Mental state at the time of the commission of the criminal offense
(2) Incompetence to stand trial ---> lacks the capacity to understand the proceedings or to assist in his own defense
(3) Sentencing ---> can not execute the criminally insane.
b) Approaches for after acquittal
(1) Civil Commitment
(a) Some jurisdictions require civil commitment; others have make ad-hoc determinations ---> juries in the verdict are not to be made aware of whether it is mandatory or not
(b) Duration ---> may be released when the patient has recovered and is not longer dangerous
(2) Guilty but mentally ill ---> court retains the same sentencing authority as in guilty verdicts, but if sentenced to prison he is to be given treatment for the illness.
c) Burden of Proof
(1) There is a presumption of legal sanity at the trial
(2) Level of evidence required before the presumption disappears
(a) Some states require only “some evidence” of legal insanity
(b) Others require that the evidence raise a reasonable doubt about the sanity
(3) Most States and the federal system require to the defendant to prove by clear and convincing evidence that he is insane. 
3. M’Naghten Case (1843)
a) Facts: M’Naghten killed he secretary to the prime minister on the mistaken belief that he was the Prime Minister himself. M’Naghten was delusional and thought the PM’s political party was stalking him and trying to kill him. 
b) Holding: 
(1) M’Naghten Rule
(a) Mental Disease of defect
(b) He did not know the nature of quality of the act he was doing OR did not know that what he was doing was wrong. 
(2) Because M’Naghten lacked the capacity to distinguish between real from unreal threat, he didn’t know what he was doing was wrong ---> gets the insanity defense. 
4. Blake v. United States (1969)
a) Facts: Blake suffered from epileptic seizures and schizophrenia. He was was convicted of robbing a bank. Alleged that the robbery happened during one of the schizo episodes. 
b) Holding: ALI Approach
(1) Results from a mental disease or defect
(2) Lacks substantial capacity to either
(a) Appreciate the wrongfulness of his conduct (brings an emotional element in to the insanity defense); or
(b) To conform his conduct to the requirements of law. [volition prong]
5. United States v. Lyons (1984) 
a) Facts: Lyons was arrested and charged with possession of narcotics. He argued that he had painful ailments and had become addicted to the drugs and as a result lacked a substantial capacity to conform his conduct. 
b) Holding: 
(1) Rejects the volition prong of the ALI test
(2) New Rule: Modified ALI
(a) As a result of a mental Disease or defect
(b) Unable to appreciate the wrongfulness of the conduct. 
(3) Drug addiction within itself is not a mental disease or defect, but if you are able to show actually brain damage, you may have a defense. 
c) Much concern that this was a response to Hinckley case ---> not sure though if that case would have turned out any different under modified-ALI. 
6. Abolition of the Defense
a) 5 states have abolitions the defense but all for consideration in sentencing
b) Supreme Court has never ruled on the constitutional requirement of an insanity defense but has said that no particular formulation of it is necessary (upholding a statute that only held the defense available for when criminal didn’t have the capacity to tell if the act was right/wrong--not considering the capacity to know the nature and quality of the act)
c) Scholarly Take
(1) Weintraub ---> should not bear on adjudication but should after convicted. 
(2) Wechsler --->  Have to have defense, you want to live in a society that attempts the differentiation no matter if it may be flawed.
(3) Morris ---> 
(a) Insanity should be overruled because not difference between this is the RSB.
(b) If you want your criminal law to reflect or enforce desired conduct, the insanity defense fails to do so
(c) No difference between the ghetto and crazyland.
7. State v. Crenshaw (1983)
a) Facts: On no factual grounds, Crenshaw thought his wife was cheating on him. So he stabbed her 24 times, decapitated her, and hid her body in the woods. He said he did it because of his Moscovite religious faith which said that you it was okay to kill your cheating wife. Doctor said Crenshaw was well aware of the illegality of his actions.
b) Holding: Insanity is not available here
(1) It is society’s morals not the individual’s morals that are the standard for judging moral wrong under insanity
(2) His personal belief that it was his duty to kill his wife for her alleged infidelity cannot serve to exculpate him from his actions. 
c) Court does draw a distinction between this case and such a case where the person has a delusional “deific decree” to do the actions.
8. State v. Guido (1963)
a) Facts: Defendant shot her husband while he was sleeping. They couple had been in a prolonged fight. Originally the doctors said she wasn’t insane, but after a further explanation of what legal insanity meant, they changed there testimony. 
b) Holding: The mental disease or defect is a legal determination not a medical determination of psychosis. 
c) Legally definitions of a mental disease or defect
(1) Any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavior controls (McDonald)
(2) Those conditions that grossly and demonstrably impair a person’s perception or understanding of reality and that are not attributable primarily to a persons voluntary ingestion of alcohol or other psychoactive substances. (APA)
(3) Impairments of the mind which subsantially affect the mental or emotional processes of the defendant at the time of the alleged offense. (ABA)
9. Mere psychopathy is not a mental disease or defect
E. Automatism
1. Actions which the defendant has no control over, seizures, epilepsy, sleep-walking, etc (pg 898-901)
2. Most American courts allow that the defendant may elect to plead either insanity, involuntariness, or both
3. UK requires only the plea of guilty by reason of insanity
F. Diminished Capacity
1. United States v. Brawner (1972)
a) Evidence of the condition of the mind, together with the circumstances, may be introduced to prove that specific intent was not entertained ---> to negate a specific mental condition that is an element of the crime 
b) Goes to the question of intent ---> just like in voluntary intoxication. 
2. Clark v. Arizona (2006)
a) Facts: Defendant was charged with “knowingly and intentionally” killing a police officer in the line of duty. Question was whether it violated due process not to consider the schizophrenia in the question of intent. 
b) Holding: Due process does not require the evidence to be allowed to determine a mens rea specific intent
c) Dissent says its inconsistent to allow the evidence to be introduced on the question of insanity but then not allow it on the whether the specific-intent crime was actually committed. 
3. Part of the concern on these cases is that if the defense is allowed on the question of specific-intent, they will be set free without any punishment of civil confinement. 
4. Diminished Responsibility/Partial Responsibility
a) The fact that the defendant was mentally disturbed has the effect of entitling him to a reduction in the severity of the sentence, even if the prosecution has proved all the elements of the offense. 
b) UK ---> has diminished responsibility for murder to manslaughter (only place its applicable)
c) German ---> “if a defendant’s capacity to appreciate the wrongfulness of his or her act was severely impaired” by mental illness or serious mental abnormality, the defendant has a lesser punishment. 
d) In the US the closest thing we have is mitigation in sentencing. 
(1) MPC rejected diminished responsibility because while it brings formal guilt more closely in-line with moral blameworthiness it does so at the cost of reducing the incentive for any mentally-ill person to behave as if he were more normal
(2) The “fix it at sentencing” is used as a frequent move by those who want to take account diminished capacity without expanding excuse defenses
(3) How reliable though with stricter mandatory sentencing guidelines? 
G. Changing Patterns of Excuse
1. Robinson v. California (1962)
(1) Facts: California state law make it a crime to “be addicted to the use of narcotics” 
(2) Holding: 
(a) It is cruel and unusual punishment under the 14 Amendment to imprison someone as a criminal even though there is no proof that the drug user had touched the drug with in the State or been gully of any irregular behavior
(b) There can’t be crimes against a persons “status”
(c) Can’t criminalize an addiction with no act
b) Powell v. Texas (1968)
(1) Facts: Powell is arrested for being drunk in public. Doctor testifies he is a chronic alcoholic and would thus be criminalizing alcoholism. 
(2) Holding: 
(a) Distinguishes between Robinson because there the crime was being an addict, whereas public drunkenness has a volitional element. 
(b) Doesn’t want to constitutionalize an actus reus requirement on the states. 
(c) Can’t accepted alcoholics as a mental disease because that would mean they’d have to be civilly committed 
(3) White’s Concurrence
(a) Can’t distinguish between being convicting for being an addict and for acting on that addiction. 
(b) Crime is failing to take precaution against your addiction
(4) Dissent ---> alcoholic has no capacity to change or avoid. 
c) United States v. Moore (1973)
(1) Facts: Moore tried to say his conviction for heroin was improper because he is an addict and can’t control his desires. 
(2) Holding: No way. Too big of a slippery slope
(3) Bazelon ---> should be a defense to not only possession but other crimes under which the defendant committed in an attempt to get drugs  because the defendant could not conform his behavior. 
d) Rotten Social Background
(1) Delgado/Bazelon 
(a) Some defendants actions are a result of their upbringing background of growing up in economically and emotionally deprived childhood. 
(b) If this is so, there should be less culpable for the actions ---> how to we as a society punish them for something that is outside their control
(c) Jury should be allowed to consider this
(2) Clarence Thomas
(a) If we accepted this the number of situations in which this could be applicable is limitless
(b) A society that abandons personal responsibility will lose its moral sense and its those in the urban poor environments whose lives are most destroyed by a loss of moral sense. 
(c) How do we teach younger generations right from wrong if the idea of criminal responsibility is riddled with exceptions and society has not moral self-confidence. 
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