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I. CRIMINAL PROCEDURE OVERVIEW

A. BACKGROUND TO CRIMINAL PROCEDURE

Goals of criminal procedure

What is the purpose of the body of law that we call criminal procedure?

· To control crime

· To ensure accurate determinations of guilt (factual accuracy)

· Preserving the rights of the citizen (privacy of the home)

· Maintaining confidence in the criminal justice system

· Limit the power of the executive → constrains arbitrariness in exercise of government power

· Consistency in the application of the law → particularly in preventing racial discrimination (equality)

Rules of criminal procedure

· The function of criminal procedure is to try and achieve the goals outlined above

· There are a lot of rules of criminal procedure (i.e. restrictions on police entering a private home, prohibition on using force against a suspect to extract a confession etc.)

· Most of criminal procedure is constitutional and therefore “judge defined” → the importance of the SC in providing guidance (CB p.81)

· All of this constitutional regulation begins with the idea of “due process” (CB p.81)

· The constitutional hook is the 14th Amend which imposes the 4th and 5th Amends on state/local police

· A huge problem is whether the police actually follow these rules

Why don’t police always follow the rules of criminal procedure?

· Consequences of breaching the rules are only felt down the track during the trial process where the evidence is excluded (accordingly it is largely a “paper threat”)

· Fast-paced nature of decision making by police on the streets → responding to fast breaking events

· People largely being victimized are not in a position to assert their rights → a lot of obstacles for vulnerable people to sue police → enforcement is dependent upon defense attorneys

· Police typically have low visibility (although this is changing with body cams) → practically everything police do is low visibility (not many people see it, especially in a private home or pulling over a car on a dark night on a remote stretch of highway, or confronting someone in an alleyway) → but if a judge puts a crucifix in his court, then everyone sees it so this is high visibility

· Systems for appointing counsel to represent indigent defendants are very problematic 

· These situations are dangerous → police work is dangerous → split second decision-making

Paradoxical increase in rates of incarceration
· Why even though we have these criminal procedure rules, do we have increasing rates of incarceration? This seems paradoxical

· Are we better off with more or less criminal procedure? Stuntz observes this dynamic (CB p.38) → as courts have increased criminal procedure protections which in turn raise the cost of criminal investigation and prosecution, the executive/legislature have in turn sought to reduce those costs (by reducing defense funding, imposing mandatory sentences which induce defendants to plead guilty)

· Stuntz argues that over-criminalization has increased as criminal procedure has expanded 
· But Prof disagrees with this view, he thinks that there are other reasons for over-criminalization (not just expanded criminal procedure), it is very hard to claim a causal connection, the better approach is to keep the safeguards and focus in addition on what is needed to make those safeguards effective (better funding of public defenders etc.)

B. DUE PROCESS – THE FOURTEENTH AMENDMENT

1. The Text

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

2. Due Process

Constitutional hook & historical phases
· The 4th and 5th Amends were initially intended to only apply to the federal government, but following the 14th Amend (in 1868), the SC has over time applied the Bill of Rights to states by virtue of the “Due Process Clause” (see Mapp v. Ohio)

· There are 3 phases of criminal procedure (CB p.82): The first phase was from 1776 (independence)-1868 (passage of the 14th Amend) and during this phase there was very little criminal procedure as the criminal justice system was just beginning and police forces didn’t exist as we know it (instead the government relied on private citizens to help enforce the law). The second phase was from 1868-1960s when courts began to define limits on criminal procedure following the passage of the Due Process Clause, however the limits were vague due to the difficulties interpreting what “due process” actually meant. The third phase was from the 1960s-present, which saw major reforms under the Warren SC which relied not on “due process” (which was impossible to define) but instead on the Bill of Rights (which contained more specific guarantees)

What does “due process” actually mean? 

· Rule of law: Signifies the constraint of arbitrariness in the exercise of government power. Criminal punishment is according to the law, no special rules for particular cases or persons (CBp.89)

· Accuracy and race: Due process should ensure accurate procedures to prevent the conviction of innocents (CB p.94)

· Fundamental Fairness: (see below) (CB p.95)

· Incorporation of the Bill of Rights: That “due process” should incorporate the BoRs (CB p.91)

How has the SC applied the Due Process Clause?
The SC has adopted 3 approaches over the years to give effect to the Due Process Clause:

· 1. Fundamental Fairness: The first approach adopted by the SC, effectively a rubric for the body of precedent that takes a holistic look at whether the result is “fundamentally unfair” by looking at the “totality of circumstances” → this is a flexible approach but also vague which presents problems in its coherency → it looks at the nature of the defendant (i.e. did they go to law school or have special skills/knowledge, how complex were the proceedings? etc.) 

· 2. Total Incorporation: This approach states that all of the first 8 Amendments of the Bill of Rights (BOR) are incorporated into the Due Process Clause → therefore if there is a violation of one of those Amends then there is a breach of due process under the 14th Amend (based on Congressional debates). But this approach never prevailed because of practical difficulties (i.e. the requirement for a grand jury under the 5th Amend and the 7th Amend which required jury trials where the value is over $20)

· 3. Selective Incorporation: This is the current approach adopted by the SC → it represents a pragmatic compromise → only selective parts of the first 8 Amends are incorporated into the Due Process Clause (i.e. double jeopardy is incorporated under the 5th Amed, but not grand juries). 

· Prof: There is no historical, textual or logical basis for this selective incorporation approach → it is a purely pragmatic compromise by the SC in the absence of any textual basis (even by conservative justices like Scalia)

II. THE FOURTH AMENDMENT

A. FOUNDATIONS OF THE FOURTH AMENDMENT

1. The Text

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

Two key roles of the 4th Amend (CB p.337)

· Privacy: 4th Amend is the chief source of privacy protection under the law (i.e sanctity of a man’s home – historical opposition to tyrannical abuses of government power under King George)
· Regulation of police: It regulates the conduct of government actors (especially law enforcement)

Summary of key principles
· Only “unreasonable” searches are prohibited

· Generally speaking, a search is “unreasonable” without probable cause and a warrant

· The exclusionary rule will apply to suppress evidence in violation of 4th Amend (Mapp v Ohio)

· If it is not a “search” or a “seizure”, then not restricted by the 4th Amend

· Textual argument that 4th Amend only applies to tangible things – i.e. a “person, house, paper or effect” → but this has been rejected (per Silverman & Katz which applied to oral conversations)

Doctrinal criteria that the SC uses to guide its interpretation of the 4th Amend:

· Text of the Constitution itself

· History and original intention of the Framers

· Establishment of clear rules to ensure consistency in application

· Flexibility to adapt to changing standards

B. WHAT IS A “SEARCH”?

Two-prong test: 
· (i) Did the person exhibit an actual (subjective) expectation of privacy?

· (ii) Was this an expectation of privacy that society would consider to be reasonable? 

(Katz per Harlan J – Note that the first prong (Sub EoP) gets very little, if any, weight today)

Example: Did X have a reasonable expectation of privacy that his conversation would not be intercepted OR that his garbage would not be inspected OR that his plants would not be inspected from the air?
Is it a “search”? Factors to consider

	Factor
	Relevance

	1. Textually itemized
	· Relevant but not controlling

· Intangible things such as oral conversations are still protected from search and seizure (Katz)

	2. Physical trespass / nature & frequency of intrusion
	· Relevant but not controlling (Katz – no trespass but still a search)

· Even if there is a trespass, it may not be a search (Oliver – trespass in open field is not a search as fields are typically not used for intimate activities, but curtilage is protected (Dunn))

· Nature of intrusion – the more physically invasive the more likely to be a search (Place – dog sniff is not physically invasive)

· Frequency of intrusion – the more frequent the intrusion the less likely you are to have an REP (Riley – O’Connor J: considerable public use of airspace at that height; same in Ciraolo where plane at 1000 feet)

· The sanctity of the home – the 4th Amend “draws a firm line at the entrance to the house” (Kyllo – heat-sensing technology: within the home, all details are private)

· Trespass is still very important and has not been displaced by Katz (Jones – GPS case where the majority held that the trespass in attaching the device resulted in a “search”) 

	3. Subjective expectation of privacy
	· Relevant but not controlling

· Even if there is no Sub EoP, it may still be a search (Bond – bag on bus, although he expected passengers to touch his bag, he did not expect them to manipulate it in “exploratory manner”)

	4. High-tech / ability to shield
	· Relevant but not decisive 

· If high-tech has the ability to reveal intimate information and you have a limited ability to shield, then increases chances that it is a search (Kyllo – use of heat sensing technology to see inside of house = search)

· It also is relevant whether the high-tech is generally available to the public (Riley – helicopter case, dissent (Brennan) held that use of helicopter was a expensive and sophisticated high-tech to which few have access)

· The SC has drawn a sharp distinction between the use of technology to track movements in public (Knotts & Jones – which is permissible) and the use of technology to glean information from inside a home (Karo & Kyllo – which is not permissible)

	5. Intimate information
	· Relevant but not controlling

· If it reveals intimate information (such as political preferences, sexual orientation etc.) then more likely to be a search 

· Hicks – looking under the turntable “could” have revealed intimate information, therefore = search

· Oliver – no intimate activities typically in open fields (therefore no REP as no societal interest in protecting crop growing)

· Place – dog sniff only revealed limited presence of contraband, not personal information, therefore no search (but note Jardins in which it was held that a dog sniff on a household porch = search)

· Bond – bag on bus, manipulating in an “exploratory manner” = search

· Soldal – no intimate information has to be revealed to be a seizure

	6. Exposure to public
	· Relevant and decisive

· No REP if “knowingly exposed” to the public (Katz), even from the sky (Riley – helicopter, could see inside shed from 400 feet above; Ciraolo – plane at 100 feet)

· Voluntary assumption of risk

	7. Exposure to 3rd parties
	· Relevant and decisive 

· Will generally not be a search if exposed to third parties (Greenwood​ – garbage not protected; Smith – phone records not protected; Miller – bank records not protected; although note in Katz that D was speaking to a third party over the phone and that did not defeat his privacy interest)

· Exposure to even a very limited group of third persons may defeat privacy claim (Greenwood)

· Assumption of risk in items turned over to third parties (especially “faceless intermediaries”) ( waiver of 4th Amend rights


Protected interests

· Katz (phone booth)
· Bryant (toilet stall)
· Bond (bag on bus protected from physical manipulation in an “exploratory manner”)
· Hicks (stereo in home protected as could have revealed intimate information)
· Kyllo (inside of house protected from heat detecting technology)
· Karo (inside of home protected from a beeper)

· Jones (warrantless use of GPS = search)
Not protected

· Place (dog sniff is not physically invasive and doesn’t reveal intimate information)
· Riley (aerial surveillance not a search as public use of airways negates REP)
· Oliver (no REP in open fields although curtilage is protected)
· Greenwood (trash on street – knowing exposure to the public/third party)
· Smith (telephone records – voluntarily relayed to third party)
· Miller (bank records – voluntarily relayed to third party)
· Knotts (no REP when travelling on public roads – beeper in drum of chloroform that allowed police to track D’s movements)
1. Pre-Katz case law

· Pre-Katz, the test for “search” = physical trespass and “seizure” = must involve tangible things
Olmstead (1928) (p.362) (need for a physical trespass to = search)

· Facts: Police tapped a telephone wire on the street outside D’s house (because they knew that they did not have probable cause to enter the house and search inside).

· Held: “Search” must involve a physical trespass & “seizure” must involve seizure of tangible items described in the 4th Amend (papers, effects etc.) → therefore no 4th Amend violation (Congress responded with the Communications Act in 1934 which made it a crime to tap without a warrant).

Goldman (1942) (p.362) (“sharp mike” case, no physical trespass therefore no search)

· Facts: No physical trespass, no wiretapping, instead the police attached a “sharp mike” to the wall of the apartment next door (which effectively listens through the wall).

· Held: The use of the sharp mike to capture the conversations was lawful, if you can hear conversations without any actual physical trespass, then there is no breach of the 4th Amend.

Silverman (1961) (p.363) (“stick mike” case, there was a physical trespass therefore search)

· Facts: Police used a “stick mike” which drills into the neighbor’s wall to get close to the target apartment (as the walls in this case were very thick so a sharp mike could not work).

· Held: As there was a physical trespass / physical intrusion, there was a search and seizure in violation of the 4th Amend (Importantly, the SC held that interception of conversations can constitute a “search and seizure” and no taking of physical/tangible property is required).

2. Post-Katz case law 

Katz v United States (1967) (p.361) (leading case on what constitutes a “search”)

· Overview: This is a very significant decision because the SC clarified that you no longer need to worry about physical trespass or tangible things, rather 2 prong test proposed by Harlan J:
· 1. Did the person have an actual (subjective) expectation of privacy? 
· 2. Is that expectation of privacy one that society would find to be “reasonable”?
· Facts: FBI agents attached a listening device to the outside of a public phone booth (so no physical trespass), D entered booth, closed the door and made calls that were then listened to by the FBI.

· Held: Even though there was no physical trespass of the phone booth, by entering the booth, paying the toll and closing the door, D had: 

· (i) Evidenced a subjective expectation of privacy (by closing the door and pay the fee); and

· (ii) It is an expectation of privacy that society would find to be reasonable. 
· Accordingly, both prongs of Harlan J’s test were satisfied and a “search” had occurred. Note that the 4th Amend protects “people not places”.
· Dissent (Black): The 4th Amend only applies to tangible items and eavesdropping was known during the time of the Framers, so if they wanted to prevent eavesdropping then they would have prohibited it explicitly.

Oliver (1984) (p.370) (no REP in open fields)

· Facts: Growing marijuana on a private field in a highly secluded location 1 mile from his house (no trespass signs etc.). Police trespass onto the field, see the plants and use it as a basis to get a warrant.
· Held: No REP in open fields ( society is not prepared to recognize an REP in open fields (open fields do not provide a setting for “intimate activities”), even if fields are secluded and on private property, except there is a REP in the area immediately surrounding the home (“curtilage exception” ( Dunn) 

Dunn (1987) (p.371) (REP in curtilage next to home)

· Facts: DEA agents sneak into D’s farm, across barbwire and fences, to reach the barn that was located 50 yards from a fence surrounding the main house. They looked inside the window of the barn and saw a drug lab (importantly, didn’t enter barn as inside the curtilage). The agents then used this information to obtain a warrant.

· Held: Warrantless entry upon the property to look into the barn window was permissible because the officers entered open fields, not the curtilage – accordingly, there was no “search”. 

· Note: Curtilage questions should be resolved with reference to 4 factors: (i) the proximity of the area claimed to be curtilage to the home; (ii) whether the area is included within an enclosure surrounding the home; (iii) the nature of the uses to which the area is put; and (iv) the steps taken by the resident to protect the area from observation by people passing by.

Ciraolo (1986) (p.372) (aerial surveillance of curtilage not a “search”)

· Facts: Police inspect a backyard of a house while flying an aircraft at 1000 feet and discovered marijuana growing. The backyard was within the curtilage of the home.

· Held: Even though the backyard was within the curtilage, aerial surveillance from 1000 feet with the naked eye did not constitute a “search” (“in an age where private and commercial flight in the airways is routine, it is unreasonable for D to expect that his plants were constitutionally protected”)

Riley (1989) (p.372) (aerial surveillance at 400ft not a “search”)

· Facts: Helicopter case – D is growing marijuana within the curtilage of his property (within 20 feet of the house) in a greenhouse that was enclosed on all sides except for a small 10% gap in the roof. Police use a helicopter to fly over at 400 feet to observe through the roof and see the plants.

· Majority:

· D no doubt intended that his greenhouse would not be open to public inspection (took clear measures = strong evidence of Sub EoP)

· However, not a “search” → relied upon Ciraolo → helicopter was flying at a lawful height, any member of the public could have been flying a helicopter at that height → nothing to suggest that helicopters flying at 400 feet are sufficiently rare to support D’s claim that he reasonably anticipated that his greenhouse would not be observed from that altitude. 

· Also relevant that the helicopter did not interfere with the normal use of the greenhouse (no dust, wind etc.) and that no intimate details were actually observed (but note that this is inconsistent with Hicks i.e. where intimate information could have been revealed).

· Concurrence (O’Connor):

· Helicopter was at an altitude where members of the public travel with sufficient regularity that D’s expectation of privacy was not one that society would recognize as reasonable.

· Therefore no “search” (however, public use of lower altitude may be sufficiently rare for D to have a REP if the helicopter was lower).

· Dissent (Brennan, Marshall and Stevens): Held that it was a “search” → differed with O’Connor J just on the empirical evidence about the frequency of the flights → no evidence was led to suggest that helicopters regularly fly at that height over D’s property → burden rests with the state (not D)
· Prof: But even if you accept O’Connor J’s position that helicopter flights at 400 feet over D’s property were regular, the holding in Bond (bag on bus case) suggests that a person may not reasonably expect those flights to be of an “exploratory manner” for investigative purposes.

Bond (2000) (p.376) (bag squeeze in exploratory manner = “search”)

· Facts: Officer squeezed the outside of a bag that had been placed on the overhead of a bus and felt a “brick like” object inside.

· Held: Squeezing the bag constituted a “search” → although D may have expected that other passengers might move or touch his bag, he did not expect that they would manipulate it in an “exploratory manner” → physically invasive search (REP that bag would not be physically manipulated) 

Place (1983) (p.377) (dog sniff not a “search”)

· Facts: Dog sniffs D’s luggage at airport and detects narcotics.

· Held: The dog sniff was not a “search” → although these dogs are highly trained (and in effect “high-tech”), they do not capture “intimate information” (i.e. political preferences or sexual habits) rather the dog just obtains very limited information about whether narcotics are in the bag) → also the manner in which the information is obtained is much less intrusive than a typical physical search → accordingly, there was no REP that the bag would not be subjected to a dog sniff. 

Caballes (2005) (p.378) (dog sniff during traffic stop not a “search”)

· Facts: D stopped for speeding. While one officer is writing a ticket, the other walks around the car with a drug-detection dog.

· Held: No “search” ( use of a drug-detection dog will generally not implicate privacy interests, however, had the police detained D for longer than was reasonably necessary to write the ticket, then it would have been an unconstitutional seizure.

Hicks (1987) (p.466) (moving stereo = “search” – Note: also a “plain view” case)

· Facts: Bullet through the floor injuring the occupant in apartment below, police come into D’s apartment above lawfully searching for the shooter and other victims. One officer notices an expensive stereo and moves it slightly to see the serial number underneath. 

· Held (per Scalia): 
· By moving the stereo, the officer conducted a “search” separate to the lawful search for the shooter, not just a “cursory inspection” (note that the recording of the serial number did not constitute a “seizure” as no meaningful interruption of D’s possessory interest)
· It does not matter that the search didn’t uncover any personal or intimate information, but rather that it could have revealed such information (i.e. personal letters / photos)
· Note: The “plain view” doctrine did not apply as this doctrine does not justify moving things around and also the officer needed probable cause to seize the stereo which he did not have until he conducted the unlawful search and phoned in the serial numbers. 
Soldal (1992) (not in CB) (exposure of private information is not essential to be a seizure)

· Facts: Trailer home in a caravan park was seized by police and towed because of a lien.

· Held: Towing = a seizure. Relevant because no intimate information was revealed during the towing (i.e. it was not actually searched but just towed) nothing requires seizures to infringe upon privacy

3. Knowing exposure to the public (third party doctrine)

Rule: What a person knowingly exposes to the public, even in his home or office, is not protected by the 4th Amend (Katz)

Summary

· When you knowingly expose, you are voluntarily assuming the risk that your information will no longer be private (Greenwood) 

· Knowing exposure includes a relatively low risk of public exposure (i.e. there was a low risk that the animals/scavengers would open the trash bags) ( suggests “eternal vigilance” (Greenwood)

· Knowing exposure is not just exposure to the public at large, but even to a small group of selected people (third parties) for a limited purpose (Greenwood)

· No REP in bank records (Miller) / business records / phone records (Smith) as this information has been voluntarily handed over to 3rd parties, but in a modern day society do you have a choice? 

· Prof: Exposure to “faceless intermediaries” (bank clerks, computer servers etc.) increases likelihood that you will not be protected as opposed to exposure to just a single person (where you only take the risk in relation to exposure to that single person)

· What about emails that you are “voluntarily exposing” to a third party server – it would seem strange that you would lose your expectation of privacy in these circumstances. Greenwood is inconsistent with Katz – hard to reconcile 3rd party exposure in Greenwood with the telephone call in Katz. 

· Note Warshak (2010 – 6th Circuit) where it was held that D enjoyed an REP in his emails (given similarity between emails and traditional forms of communication it would defy common sense to afford them less protection plus 4th Amend must keep pace with technological development plus the mere ability of third-party intermediary to access contents of communication does not extinguish REP). 
Greenwood (1988) (p.385) (inspection of trash left on street not a “search”)

· Facts: Garbage case – officer received a tipoff that D was trafficking narcotics and asked the garbage collector to pickup garbage left on street by D and handover to police. Officer found evidence of narcotics use in the garbage and used this in support of a search warrant.

· Majority: 

· D exposed his garbage to the public sufficiently to defeat claim for 4th Amend protection → it is common knowledge that plastic garbage bags left on the street are “readily accessible to animals, children, scavengers and snoops” → it can also be inspected by the garbage collector (irrelevant that he had a Sub EoP that trash would not be inspected) → no legitimate REP

· The police could not reasonably avert their eyes from evidence of criminal activity that could have been observed by any member of the public. 

·  Dissent (Brennan & Marshall):

· A search of trash can reveal intimate personal information. 
· The mere possibility that a snoop might open and rummage through his trash does not negate the expectation of privacy (likewise the possibility that an operator might listen in on a phone conversation does not negate the expectation of privacy in the words spoken on the phone).
· What a person seeks to preserve as private, even in a public area, may be constitutionally protected (per Katz in the phone box; O’Connor – govt employee has an REP in his office even though accessible to other employees and the general public; Stoner – consent of cleaner to enter motel room does not amount to police consent to search room p.388)
· Voluntarily relinquishment of control over property does not automatically amount to a relinquishment of a privacy expectation (otherwise, all letters and parcels would lose 4th Amend protection once they are posted).
· Municipal ordinance required D to leave trash on the curb → therefore he was complying with the law in doing so (it wasn’t a voluntary action).
· When it was revealed that a tabloid journalist went through Henry Kissinger’s rubbish, there was a public outcry which suggests that society’s expectation of privacy in trash is reasonable.
Miller (1976) (p.389) (no REP in bank records)

· Held: A bank depositor had no 4th Amend protection in bank records of his deposits because he “takes the risk, in revealing his affairs to the bank, that the information will be conveyed to the Government”.

Smith v Maryland (1979) (p.389) (no REP in phone records that are voluntarily exposed to 3rd party)

· Held: Installation of a pen register which recorded the numbers dialed on an individual’s phone (as opposed to the actual content of the conversation) did not breach the 4th Amend as the individual “voluntarily conveyed the numerical information to the phone company and exposed that information in the ordinary course of business”. Therefore, D assumed the risk in voluntary turning over the information. No REP in the phone numbers that D dialed.

Third party doctrine policy arguments (using Greenwood)
	For
	Against

	· By placing trash on the street, D had relinquished control over it and therefore voluntarily assumed the risk that it would be inspected by the public

· Common knowledge that trash on street is readily available to animals, scavengers, snoops

· If anyone can look inside, then police can’t avert their eyes to criminal activity that could have been observed by any member of the public

· An expectation of privacy does no arise unless society is prepared to recognize it as reasonable

· Sounds like, under the dissenting opinion, if there were more rummagers in certain areas then there would be less expectations of privacy? So people in poorer neighborhoods were scavenging is more common get less protection? Seems unfair


	· People expose their garbage for a limited purpose, for the trash collector to collect it and dispose of it

· Trash was only exposed for a limited amount of time, in an opaque bag, reduced chance of being inspected

· Trash contains a lot of intimate information (sexual conduct, health, financial information, professional status, political affiliations, inclinations, private thoughts, romantic interests and personal hygiene).

· Is it really voluntary for people to dispose of their garbage? There are municipal ordinances forcing them to do so, otherwise they might be fined. Also, what are the other possibilities they have? Incinerator? 

· The mere chance of scavengers / snoops does not negate the expectation of privacy any more than the chance of a burglar coming into your home 

· Relinquishment of control does not necessarily amount to relinquishment of privacy interest (i.e. letter or parcel in the post)

· What a person seeks to preserve as private, even in a public area, may be constitutionally protected (per Katz in the phone box)

· Snoops and scavengers DO NOT open our bags looking for criminal evidence, unlike police (Bond – “exploratory manner”)

· Paints a “grim picture of society” ( suggests that we need to be “eternally vigilant” to protect our privacy interest as even the slightest exposure will defeat a privacy claim


4. Electronic surveillance 

Remember: The principle is that what a person knowingly exposes to the public (even in his own home) is not subject to 4th Amend protection (Katz)
Pre-Katz cases with undercover agents & informants

· Prof: These cases were considered pre-Katz and therefore were all analyzed on whether there had been a trespass, not whether there was an REP. The SC held that secret agents do not threaten privacy enough to merit 4th Amend protection (not reasonable to assume that person who D is confiding in will not betray D and testify against him in court)

Hoffa (1966) (p.379)

· Held: No 4th Amend violation where an informant successfully elicits incriminating statements from D based on D’s “misplaced belief that a person to whom he voluntarily confide[d] his wrongdoing [would] not reveal it” and so “no interest legitimately protected by the Fourth Amendment”.

Lewis (1966) & Lopez (1963) (p.379)
· Held: Recording of statements elicited by undercover agent not protected by 4th Amend.
On Lee (1952) (p.379)

· Held: Transmission of a suspect’s statements to a nearby police officer via a secret microphone hidden on the informant’s person did not violate the 4th Amend.

Post-Katz cases

White (1971) (p.379) (no 4th Amend violation where informant transmits conversation by wire to police – D assumed the risk that informant would betray him)

· Facts: Informant wearing a wire that transmits the conversation to a police radio, D makes incriminating statements on multiple occasions (in both informant’s home and his car). Officer listening into signal while hiding in informant’s kitchen and another officer outside overhears D making incriminating statements and testifies in court.

· Held: No 4th Amend violation – D ran the risk that his companion would report his statements to the police, if the law gives no protection to D where his accomplice later becomes a police informant and betrays D (and testifies in court), then it should also give no protection when that same accomplice has recorded or transmitted the conversations to officers in real-time. Also the transmission is a more accurate and reliable version of the facts that is better for the justice system.

· Dissent (Douglas): Monitoring kills free discourse. Electronic surveillance is greater than 18th century eavesdropping.

· Dissent (Harlan): The critical question is whether we should impose on our citizens the risk of the electronic listener without even a warrant. I am of the view that a warrant is required.

	Arguments FOR secret agents/recording
	Arguments AGAINST secret agents/recording

	· D assumes the risk that his accomplice may become a police informant in the future and testify against him, so it doesn’t make sense not to be able to use a secretly recorded version of the conversation which is more accurate

· Helps innocent people ( less chance of being wrongly convicted

· Informants may lie (especially in the cases where they have bargained with the police exchange of information) ( having the recording is a good safeguard 

· Reliability, no ambiguity, no problems with memory issues, accuracy in the testimony and less protection required for the witnesses
· Certain crimes cannot be investigated effectively without a covert agent (and a warrant requirement would unduly frustrate their use) ( especially for crimes that cannot be easily observed such as corruption/bribery 
	· Great margin for manipulation by the government (i.e. entrapment concerns)
· Undermines trust put in other people - because if we live in a world with sociable human beings then how can you be expected to constantly contemplate the possibility of betrayal ( “eternal vigilance” which “chills” free discourse (1st Amend concerns)

· There seems to be a distinction between depositing trust in someone you don’t know (lesser expectation of privacy) but a completely different scenario where you have trusted family to keep a secret

· The government uses the risks to the maximum to expose your personal information. Is it really fair for the government to subject someone with threats of a criminal prosecution to betray D’s trust?

· If the recording only reveals information about limited criminal activity then this seems more permissible (Place – dog sniff), but if the recording reveals intimate information then this is more problematic and suggests that 4th Amend protection is warranted 


Privacy and technology 

Principle: The SC has drawn a sharp distinction between the use of technology to track movements in public (Knotts & Jones – which is permissible) and the use of technology to glean information from inside a home (Karo & Kyllo – which is not permissible).
Knotts (1983) (p.390) (No REP when travelling on public roads – beeper in drum of chloroform that allowed police to track D’s movements was not a “search”)

· Facts: Police place beeper in drum of chloroform with consent of owner. D then purchases drum and police use combination of visual surveillance and the beeper signal to trace drum being moved to D’s cabin. Police then obtain a search warrant. 

· Held: Monitoring the beeper signals did not invade any legitimate REP and was not a “search”. The beeper surveillance amounted principally to following an automobile on public streets and highways. “A person traveling in an automobile on public thoroughfares has no reasonable expectation of privacy in his movements. While D had the traditional expectation of privacy within a dwelling place insofar as his cabin was concerned, such expectation of privacy would not have extended to the visual observation from public places of the automobile arriving on his premises after leaving a public highway, or to movements of objects such as the chloroform container outside the cabin.” The fact that the officers relied not only on visual surveillance, but also on the use of the beeper, does not alter the situation. There is no indication that the beeper was used in any way to reveal information as to the movement of the chloroform container within the cabin, or in any way that would not have been visible to the naked eye from outside the cabin. 
Karo (1984) (monitoring of beeper inside a house = “search” ( because it allowed police to reveal information about the inside of the house that could not have been known without a physical intrusion)

· Facts: Police place a beeper inside a container of chemicals with consent of owner that is then delivered to D without knowledge of the beeper. D then moves container to house. Container is then moved around to a few other houses before being transferred to a commercial storage facility. Agents then monitor facility and observe container being collected and moved to another house. Agents confirm by using beeper that container is inside this new house and apply for a search warrant.

· Held: 

· Transfer of container with beeper to D where he had no knowledge of beeper did not constitute a “search/seizure” (as possessory interest was not interfered with in any meaningful way).

· However, the monitoring of the beeper in a private residence violates the 4th Amend because it reveals information about the inside of the residence that could not have been known without a physical intrusion (it is analogous to an agent secretly entering the house to see if the container was inside = unreasonable search).

· Although the monitoring of a beeper is less intrusive than a full-scale search, it still reveals a critical fact about the interior of the premises that could not otherwise have been obtained without a warrant. 

· This case is distinguished from Knotts because the beeper in Knotts did not reveal anything about the inside of Knotts’ cabin, rather, it just helped the police track his movements.

· However, there was sufficient information in the warrant application, even after striking the facts about the beeper to furnish PC for the issuance of the warrant (months of investigation and visual surveillance) ( therefore, the search warrant was still valid.

· Dissent (Stevens, Marshall, Brennan):

· Attachment of beeper constituted a “seizure” (govt interfered with D’s possessory right in the container).

· It was the beeper that enabled the agents to expose facts not in public view. It was only the beeper that told the agents where the container was and when it was being transported.

Dow Chemical (1986) (p.397)
· Held: Surveillance of private property by using highly sophisticate surveillance equipment not generally available to the public, like satellites, might be constitutionally prohibited absent a warrant BUT the area in this case is more like an open field than curtilage, and use of aerial mapping camera to take photographs of the open areas of a chemical plant from altitudes of12,000 feet didn’t violate the 4th Amend.

Kyllo (2001) (p.398) (use of heat sensing technology = “search” as it revealed information about the inside of the house that could not have been known without a physical intrusion)

· Facts: Police use heat-sensing technology to see unusual heat emanating from D’s house. Coupled with tips from informants that D was growing pot and large utility bills, police used this information to obtain a search warrant. 

· Held: 

· Where, as here, the government uses a device that is not in general public use, to explore details of the home that would previously have been unknowable without physical intrusion, the surveillance is a “search” and is presumptively unreasonable without a warrant.

· 4th Amend draws a “firm line” at the entrance to the home.

· Although the govt argues that the heat-sensing technology did not reveal intimate information, the equipment could have theoretically revealed the bathing habits of the householder which many would consider to be intimate.

· Dissent (Stevens et al): The technology used was simply “off the wall surveillance” not “through the wall” ( it simply measured heat emitted from the exterior surfaces of the home that had been exposed to the general public. The equipment did not penetrate the walls and did not reveal any information regarding the interior of the home. Public officials should not have to avert their senses from detecting emissions in the public domain like excessive heat, smoke or suspicious odors. Therefore, not a “search”.

· Prof: The vast protection afforded to homes benefits the rich (the bigger the home the more protected you are) and disadvantages the poor. 

Jardins (2013) (discussed in class) (dog sniff on household porch = “search”)

· Facts: Officer walked onto front porch with drug sniffing dog and detected narcotics.

· Held: Dog sniff on porch = “search”. Typically, ordinary citizens are invited to enter onto the porch to communicate with the house’s occupants. Police cannot go beyond the scope of that invitation. Entering a person’s porch for the purposes of conducting a search requires a broader license than the one commonly given to the general public. Without such a license, the police officers were conducting an unlawful search in violation of the 4th Amend.

Jones (2012) (Supp #5 p.7) (GPS case – use of GPS w/o valid warrant = “search”)

· Facts: D suspected of narcotics trafficking. Police obtain a warrant for use of electronic tracking device (GPS) for D’s car that must be installed within 10 days in DC, but is actually installed on the 11th day in Maryland. Police use GPS to monitor D’s movements for 28 days.

· Held (Scalia): 

· Installation of a GPS device on D’s vehicle and the use of that device to monitor his movements constituted a “search”. There was a clear trespass – government had “physically occupied private property” by placing the device under the car ( 4th Amend is particularly concerned with govt trespasses, not just REP 

· Katz REP “added to but did not substitute common-law possessory test” ( even if D did not have an REP in his movements on public roads (such as was held in other cases like Knotts), because in this case there had been a trespass, there was a “search” (recall that in Knotts the beeper was placed inside the drum before it was transferred to D so there was no trespass) ( Scalia J appears to be returning to Silverman test (pre-Katz)

· Concurrence (Sotomayor): Katz’s REP test did not displace “common law trespass test” (Scalia approach) and also agrees that longer term GPS monitoring impinges on REP (Alito approach). You can get a lot of personal information from GPS: it allows police to track whether D visits “the psychiatrist, the plastic surgeon, the abortion clinic, the AIDS treatment center, the strip club, the criminal defense attorney, the by-the-hour motel, the union meeting, the mosque, synagogue or church, the gay bar and on and on” (quoting Weaver).

· Concurrence (Alito et al): The initial attachment of the GPS was not a “search”. Also, short term monitoring of a person’s movements on public roads does not offend REP. However, longer-term monitoring of movements does offend REP. In this case, the line had clearly been crossed at 4 weeks and therefore there was a “search”. However, longer-term GPS monitoring may be constitutionally permissible in “extraordinary offenses”.

Warshak (2010 – 6th Circuit) (Supp #5 p.21) (REP in emails)

· Held: D enjoyed an REP in his emails (given similarity between emails and traditional forms of communication it would defy common sense to afford them less protection plus 4th Amend must keep pace with technological development plus the mere ability of third-party intermediary to access contents of communication does not extinguish REP). Thus, the government violated 4th Amend by compelling D’s ISP to turn over the emails without first obtaining a warrant based on probable cause. However, because the agents relied in good faith on provisions of the Stored Communications Act, the exclusionary rule did not apply in this instance.

Wire and Electronic Communications Act 18 USC §§ 2510-2511 (2005) (Supp #5 p.17)
Two Functions: 

· For communications that are protected by the 4th Amend, the statute sets up an apparatus to satisfy particularity for requirement.

· For communications that are not protected (i.e. which don’t have an REP), sets up an additional regime of safeguards.

Emails

· Emails are included within the definition of “electronic communication”.

· However, while the statute prohibits the unlawful interception of “wire” and “electronic communications”, it does not prohibit the use of such intercepted “electronic communications” at trial (however, it does expressly prohibit the use of “wire” or “oral communications” at trial).
5. Why is privacy important?

Reasons why privacy is important

· Why was privacy important to the Framers? Would the public exposure in Riley (helicopter case) defeat anything that the Framers were trying to protect?

· There is a degree of circularity in trying to determine whether an expectation of privacy is reasonable – who knows what society views as reasonable: the courts, the legislature? Instead, to avoid this circularity problem, we need to take a step back and ask would this be something that the Framers were trying to protect under the 4th Amend? For example, would exposure of your emails be something that the Framers were trying to protect?

· The 4th Amend was designed to protect against abuse of government power (particularly in the context of a tyrannical King George) → it was designed to shield against an abuse of power by the executive and to protect political papers and free speech (which would now be protected under the 1st Amend).
· Why do we care if the government knows about our legal activities (“nothing to hide argument”)? Because even if you are behaving perfectly legally, you may be doing things that are socially frowned upon (for example, being adulterous, sexual preferences etc.) and the government could theoretically hold this information over your head as a form of blackmail. Also, if the government knows every person/source that a journalist talks to, then this could have a “chilling effect” on the 1st Amend.
· Privacy is important for your identity, personal growth, figuring out who you are etc.

Privacy does not necessarily equate to secrecy, there may be certain things that you wish to share with a close group of family / friends (for example a drug addiction problem so that they can support you in treatment), but you may still want this information to remain private even though it has been shared with third parties (which could be fatal to a protection claim under the 4th Amend).


C. WARRANT REQUIREMENT

Summary
· Recap: Generally, a search/seizure is “unreasonable” without PC and a warrant (p.421)

· A warrant is a procedural standard (whereas PC is a substantive standard) ( both must be met

· Warrant must be:

· 1. Supported by oath or affirmation 

· 2. Issued by a “neutral and detached” magistrate (Coolidge) ( non-delegation req. (i.e. magistrate cannot simply ratify the bare conclusions of others per Nathanson)

· 3. Particular enough to permit an officer with reasonable effort to ascertain the identity of the place to be searched (Steele)

· 4. Executed in a reasonable manner (Wilson)

	For
	Against

	· Prevents hindsight bias

· Freeze the record: written record of what the facts were before the search

· Pre-screening by neutral and detached mag protects against police over-reach

· Police are often engaged in a “competitive enterprise of ferreting out crime” – can’t expect police to give due weight to privacy interests

· Prevents ex-post manipulation of the fact-finding process

· Historical justification: prevents unjustified indiscriminate searches by the executive (general writs of assistance)

· Searches are by their very nature inherently intrusive and if nothing is found, then there is no ex post opportunity to challenge the search
	· Rubber stamp theory – magistrates cannot be trusted to do a sound job “some magistrates will sign anything” (data suggests that nearly 98% of warrants are approved)

· Creates opportunities for “judge shopping” by police

· Are magistrates really detached and neutral? What about political interests etc. (some judges are elected)

· Nowhere does 4th Amend say that warrants are actually required (just that “no warrants shall issue, but upon PC”), although courts have held that Framers interpreted them as “reasonable” (a reaction to the general writs of assistance which were despised)




1. Oath or affirmation 

Rule: Must be supported by oath or affirmation
· Generally satisfied by specifying the facts giving rise to PC in the officer’s affidavit attached to the warrant application (unless oral over the phone) (p.423)

· Negligent or innocent falsehoods will not invalidate a warrant, but reckless disregard will (Franks)

2. Neutral and detached magistrate 
Rule: Needs to be issued by a neutral and detached magistrate – non-delegation req. (p.424)

Cases

· Coolidge: warrant issued by state AG held to be invalid as not “neutral or detached” from investigation

· Connally: warrant issued by magistrate for a fee held to be invalid (as not paid for refusing)

· Shadwick: doesn’t necessarily need to be issued by a judge/lawyer, SC upheld a warrant process whereby registry clerks were issuing warrants for municipal ordinance violations 

3. The particularity requirement

Rule: Must be particular enough “that the officer with a search warrant can, with reasonable effort ascertain and identify the place intended” (Steele) (p.425)

Cases


· Garrison: Warrant said “2036 Park Ave third floor apartment” but there were 2 apartments on that floor. Officers entered and searched the wrong apartment. Court held that officers’ mistake in not specifying which particular apartment in the warrant was “objectively reasonable” on the facts.
· Blackburn: Warrant said apartment #2 with “ECURB” on the door, but door was missing the numeral 2, and another apartment did have the numeral. Good enough, since “ECURB” lettering was much more distinctive than numerals.

· Andersen: SC upheld a warrant which authorized the seizure of “other fruits, instrumentalities of crime at this time unknown” (p.426)


· Note: Greater degree of ambiguity tolerated when police did the best they could under the circs. Also, police are not precluded from seizing items found in plain view (Hicks).

· Prof: The particularity requirement limits the scope of searches both spatially and temporarily and minimizes the risk that people will wrongly be deprived of their property.

4. Executed in a reasonable manner

Rule: Warrant must not be executed in an unreasonably intrusive manner (Wilson)

Factors to consider in determining reasonableness 

· What time of day did they execute?

· Look at size of the premises (big house or apart?)

· Time waited by police before entering

· Type of items looked for (i.e. drugs can be easily disposed of)

· Use of force / damage to property
Timing of execution
· Often limited by statute. E.g., Rule 41 (10 days and during daytime hours). 

· Probable cause must continue until moment of execution (Nepstead)

Gaining entry – “knock and announce” requirement
· Common-law rule that officers must knock-and-announce before entering (Wilson)

· In order to justify a “no knock entry”, police need to have a reasonable suspicion that knocking would be dangerous or futile or allow destruction of evidence (Richards)

· Richards: No per se exception for felony drug searches (depends on the circs)

· Banks: Must be long enough for someone to reach the door. Less time in a hotel room than in a mansion. In this case, the officers waited 15-20 seconds and then broke down the door, held to be permissible as concerned about destruction of evidence (turned out that B was in the shower)

· Hudson: Remedies for violation of knock and announce are civil damages, not exclusionary rule

· Sneak and peak warrants are valid where delay of notice of entry if for a “good reason” i.e. protection of informant (Villegas). Note that under USA PATRIOT Act, you can have no-notice warrants.

· No limit on warrants in newspaper offices (Standord Daily)

· Presence of third parties not permitted unless in aid of execution of the warrant (Wilson v Layne: media “ride-alongs” are prohibited) (p.431)

· Officers may detain occupants of the premises while a search is being conducted (Summers) (p.431)

Where can you look within the place?

· Can only look in places big enough to contain the warrant’s items (thus if searching for stolen paintings cannot look on the computer) (p.426)

D. PROBABLE CAUSE 

1. Overview of probable cause

Rule: A search or seizure must be supported by probable cause (“reasonableness” requirement)

What must police have probable cause to believe? 

· For arrests: PC that the defendant committed a crime

· For searches: PC that the police will find evidence of a crime in the place being searched

Summary of key principles

· Test for PC = totality-of-circumstances test (reliability and basis of knowledge prongs are highly relevant but not determinative) (Gates)

· PC is a fluid and practical “common-sense” standard which is fact-specific (Gates)

· In Gates, the majority rejected Spinelli’s two-prong test as it was too technical and limiting for law enforcement application. Rather, PC is a flexible standard and is not readily susceptible to a set of legal rules (advantages of flexible standards v strict rules)

· Bare hunch is not enough. Sufficient information must be provided to the magistrate to allow a determination of PC ( non-delegation requirement: magistrate cannot ratify the bare conclusions of others, abdication of their duty (Nathanson)
· Predictive information of future behavior is intrinsically more reliable (as it is harder to predict) and when independently corroborated by police can constitute PC (Draper)
· A “general” tip that X is engaging in illegal activity is less reliable (could be based on rumor) (Spinelli)

· PC can be satisfied even where the probability is 1/3 (Pringle)

· Prof: The majority in Gates got it wrong that a strong showing on one prong could remedy a deficiency on the other prong (without corroboration). The 2 prongs address different things, even if the informant has been reliable in the past, without the basis of knowledge, you just don’t know if the new information is based on mere rumor. (White J in his concurrence in Gates also suggests that the majority got it wrong – as this would mean that the court should accept an affidavit from a police officer who is known as reliable and honest, but the SC has repeatedly held that an unsupported assertion or belief of the officer is insufficient to satisfy PC, see for eg. Nathanson).
Summary of cases

· Nathanson = No PC

· Draper = PC

· Spinelli = No PC

· Gates = PC

· Pringle = PC

2. Bare hunch is not enough 

Nathanson (p.433) (bare hunch / mere affirmation of suspicion is not enough to = PC)

· Facts: A police officer said in an affidavit supporting a search warrant that he “has cause to suspect and does believe that illegal liquor is deposited within the premises”.

· Held: That “mere affirmance of a belief or suspicion is not enough” to constitute PC → it is just a conclusory statement → therefore no PC and search was unlawful.
· Note: This is an example of the “non-delegation” requirement → sufficient information must be presented to the magistrate to allow the determination of probable cause → the magistrate’s action cannot be a mere ratification of the bare conclusions of others (otherwise it is an abdication of their duty).
3. Use of informants

Draper (1958) (p.433) (predictive tip + corroboration = PC)

· Facts: Informant told police that D would be wearing a light colored raincoat, brown slacks and shoes and carrying a “tan zipper bag” and “walking real fast”. No information as to the basis of the informant’s knowledge. Police officer waited at the train station for D, spotted someone matching his description (i.e. independent corroboration) and arrested him for possession of drugs and then searched and found the heroin. 

· Held: Officer had PC for the arrest because the officer was able to corroborate most of the informant’s tip (clothing, walking fast etc.) and therefore the officer had reasonable grounds to believe that the remaining bit of unverified information (i.e. that D was carrying heroin) was true as well. Accordingly, the search was valid as it was incidental to the arrest.

· Prof: There is a tension between Draper and Spinelli → arguably Draper would have failed the basis of knowledge prong in Spinelli because we don’t know how the informant came to know about D’s activities → but what is distinctive about Draper is that the tip was predictive of future behavior which has intrinsic greater reliability (as it is harder to accurately predict future behavior), whereas the tip in Spinelli was of a general nature (“accepting wagers”) and not very difficult to predict. 

Spinelli (1969) (p.434) (“general” tip + corroboration not enough for PC)

· Facts: FBI obtained a warrant supported by an affidavit which contained:

· Information from an informant that S “is accepting wagers on telephone numbers”

· Statement that S “is known” to the FBI as a bookmaker; and

· Description of surveillance of S’s movements (entering an apartment, crossing bridges etc.), none of which were particularly suspicious. 

· Held: Informant’s tip, even when corroborated with surveillance, was not enough for PC (as no indication of informant’s reliability or basis of knowledge and S’s movements were non-suspicious). 

· Test: 2 prong test for informants:

· 1. Basis of knowledge prong (how does the informant know the information?)

· 2. Reliability or “veracity” prong (how do we know that the informant is telling the truth? Has he been very reliable in the past etc.?)

Gates (1983) (p.435) (totality of circumstances test – reliability and basis of knowledge prongs are relevant but not determinative: anonymous tip (predictive of future behavior) + corroboration = PC)

· Facts: Anonymous letter sent to police tipping them off about drug dealing by husband and wife, including details of the operation (she drives to Florida, he flies down and drives the car back, there will be drugs in the car etc.). Police conduct a surveillance operation and monitor as they travel to and from Florida largely in accordance with details in the anonymous letter. Judge issues warrant. Car was searched when it returned to Chicago and police found drugs.

· Majority:
· The Spinelli two prong test should be abandoned in favor of a common-sense “totality of the circumstances” test.

· Reliability and basis of knowledge should not be understood as independent technical requirements, but rather as relevant considerations in the totality of the circumstances assessment of whether there is sufficient PC. 

· The anonymous letter by itself was not sufficient to constitute PC (as there is no indication of the reliability / basis of knowledge) – something more is needed, and in this case the police corroboration of the letter’s predictions (about the car, flying down, returning back etc.) all indicated that the informant’s other assertions (i.e. about the presence of the drugs) were true.

· Strong probability that the informant got the information directly from husband and wife or someone closely associated with the operation.

· Accordingly, there was a sufficient basis for PC.

· Concurrence (White): Agreed with the majority result but reasoned based upon the Spinelli two-prongs – in this instance both prongs were still satisfied because Spinelli allowed a deficiency in either prong to be remedied by way of independent police corroboration – “if a tip fails under either or both of the two prongs, probable cause may still be established by independent police work that corroborates the tip to such an extent that it supports the inference that the informer was generally trustworthy and that he made his charge on the basis of information obtained in a reliable way” (see p.441)
Messerschmidt (2012) (Supp #2 p.1)

· Facts: Girlfriend told police that D is a gang member and shot at her with a shotgun. Police then apply for a warrant to search residence for all firearms and gang-related materials. D argued that warrant was overbroad as no reason to search for all guns (when only had info about the shotgun) and no connection with gang activity. Technically a qualified immunity case but PC still is in issue.

· Majority:
· Officers entitled to qualified immunity because even if warrant was invalid, it was not so obviously lacking in PC that the officers could be considered “plainly incompetent” (importantly, the majority did not decide if there actually was PC on the facts).

· Not unreasonable for officer to believe that there might have been more guns in the house given B’s background. Also not unreasonable for cop to include gang paraphernalia as could have provided a motive for the attack on the GF (as she may have threatened to disclose secret activity).

· Dissent (Sotomayor and Ginsburg): Fishing expeditions are banned under the 4th Amend. It is not objectively reasonable for police investigating a specific, non-gang assault committed with a particular firearm to search for gang-paraphernalia and all other firearms.

4. How high does the probability need to be?

Pringle (2003) (p.494) (suggests that 1/3 probability = PC)

· Facts: Police stop a speeding vehicle with 3 occupants including D who is the front-seat passenger. Driver consents to search of vehicle (so no issue around whether there is PC for the search) that yielded cocaine in back armrest. Police question all 3 occupants but no one talks so all 3 are arrested. D confessed and later tried to exclude based on a lack of PC for the arrest.

· Held: 

· Police had PC to arrest all 3 occupants as it is “entirely reasonable to infer that any or all 3 of the occupants had knowledge of, and exercised dominion and control over, the cocaine”.

· Distinguished this case from Ybarra v Illinois (search of patrons in bar, need for individualized suspicion) as D was in a small vehicle and unlike an unwitting patron in a bar, “a car passenger will often be engaged in a common enterprise with the driver”. 

· Prof: How high a probability do you need to constitute “probable cause”? This case suggests that a 1/3 chance (33%) will suffice → courts have deliberately avoided saying that you need 51% or more to satisfy the threshold.

E. EXCEPTIONS TO THE WARRANT REQUIREMENT

1. Overview

Summary

· Searches/seizures conducted outside the judicial process without prior approval by a judge are per se unreasonable under the 4th Amend, subject only to a few well-delineated exceptions (Katz) (p.449)

· PC + (Warrant OR Exception)

1. Exigent circumstances (“Exg Circs”)

· 2-prong test: (i) Imminent need + (ii) No less intrusive alternative (Olson) [Note: 3rd prong of “no prior opportunity to get a warrant” appears to have been rejected in King]

· Cases
· Mincey: warrantless search must end as soon as exigency ends (4-day search of murder scene w/o warrant not Exg Circs. Doesn’t matter that crime was a murder, no exception)
· Warden: search of house for fleeing suspects = Exg Circs)

· Elkins: imminent destruction of evidence = Exg Circs)
· Welsh: no Exg Circs to justify entering home for minor traffic offense (i.e. suggests that gravity of the offense is relevant, but this is directly inconsistent with Mincey)

· Rohrig: entering home to turn down loud music after banging on door to no answer = Exg Circs (p.459)
· Olson: Exg Circs test = immediate need + LIA (should not have entered home that was surrounded with O inside but waited for warrant ( “freeze the situation”)
· King: two apartments case – self-created exigency banging on door was ok as police reasonably believed that evidence inside was being destroyed (even though they got the wrong apartment)
· McArthur: seizure of trailer for 2 hours while waiting for warrant is reasonable
2. Plain view

· Rule: Police may search/seize items in plain view (w/o warrant) provided that they have PC and are lawfully entitled to be where they are (Hicks)
· Hicks: moving stereo w/o PC is not valid under plain view doctrine as it is not a cursory inspection

3. Arrest

· Felony arrest for offense committed in presence of officer = no arrest warrant (Watson)

· Felony arrest for offense not committed in presence of officer = no arrest warrant (so long as officer has PC to believe that offense has been committed) (Watson)

· Felony arrest of a person in their home = arrest warrant required, but no need for a search warrant (Payton)

· Felony arrest of a person in a third party’s house = arrest warrant not sufficient, search warrant also required (Steagald)

· Misdemeanor arrest for offense committed in presence of officer = no arrest warrant required (Atwater)

· Misdemeanor arrest for offense committed not in presence of officer = unclear (hasn’t been resolved definitively by the SC yet)

4. Search incident to a lawful arrest
· On-person = Search of arrestee’s person is always permitted (Robinson)

· Off-person = Search permitted of:

· Grabbing area – being the area within his immediate control from within which he may reach to grab a weapon or evidence (Chimel)

· Immediate adjoining area as part of protective sweep (Buie)

· Beyond immediate adjoining area requires articulable facts/reasonable suspicion (Buie)

· Cars: Police can search inside a vehicle incident to a recent occupant’s arrest in two circumstances:
· 1. If the arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search OR

· 2. If it is reasonable to believe that evidence relevant to the crime of arrest might be found inside the passenger compartment (even once arrestee has been secured). (Gant)
· Note: The arrestee must be under arrest, a recent occupant, unsecured, within reaching distance, crime of arrest and passenger compartment does not include the trunk per Belton (but it does permit searching in containers etc.)
· Note: Refer to limits in section 6 below.
5. Automobile exception

· Rule: Warrantless search of automobile is permitted if police have PC to believe that evidence or contraband is located inside (Carney)

· Police can search in enclosed “repository” areas (including locked car trunk, sealed package in the trunk, closed compartment under the dashboard, interior of upholstery) (Carney)

· Police can search containers within the car where they have PC to believe contraband or evidence is located (Acevedo)

· Need to look at the object of the search, and the places in which there is PC to believe that it may be found (Ross)
· Police may inspect passenger belongings found in the car that are capable of concealing the object of the search. When there is PC to search for contraband in a car, it is reasonable for the officer to examine containers within the car without a showing of individualized PC for each one (Houghton)

· However, if police only have PC to believe that contraband is in a specific container, then police can only search that container, and are not permitted to search the rest of the car unless they have PC for the rest of the car (Acevedo)

· Note: Whether police can search a footlocker in a car is unclear, as Acevedo did not expressly overrule Chadwick (note that luggage has greater privacy implications, “repository of personal effects”)

2. Exigent circumstances

Two-prong test for Exg Circs (Olson):

· 1. Some urgent/immediate need;

· 2. An absence of a less intrusive alternative (LIA) ( “freeze the situation”

· Note: 3rd prong of “no prior opportunity to get a warrant” appears to have been rejected in King
	Policy considerations at play

	· Would hamper law enforcement if warrant is always required

· Individual privacy / nature of intrusion (home or public?)

· Sometimes it is a lesser intrusion to search without a warrant rather than lock-up for 24 hours

· Potential staleness of warrant if you can’t find the object/person in time


Mincey (1978) (p.449) (4 day search of murder scene w/o warrant not Exg Circs)

· Facts: Police knock on door, one of the officer’s slipped into the bedroom, shots were heard, police officer dies, D is charged with murder. Police spend 4 days w/o a warrant searching the apartment and seize some 200-300 items.

· Held: 
· No Exg Circs where murder scene under control of police and suspect had been apprehended. Warrantless search must be “strictly circumscribed by the exigencies which justify its initiation” (Terry). Seriousness of the offense does not itself create the exigency.
· All persons in the apartment had been located before the detectives arrived and began their search, so any initial exigency had already ended. No indication that evidence would have been lost, destroyed or removed during the time required to obtain a warrant.
Flippo (1999) (p.452) (reaffirms Mincey → warrantless search must end as soon as the exigency ends) 

· Facts: D and wife on vacation, D calls 911. Police arrive and find D wandering around with injuries outside. They enter the cabin and find the wife dead on the floor. Police proceed to search the scene for 16 hours taking photographs and collecting evidence, including a briefcase containing photos.

· Held: Police should have applied for a warrant to thoroughly search the house (no question that it would have been issued) → in this instance, the warrantless search lasted too long and should have ended as soon as police found the body of the wife and determined that no one else was in danger.

· Prof: In both Mincey and Filippo the police officers initially had a right to be in the private dwelling because of the initial Exg Circs (danger to human life), but the searches lasted too long.

Warden (1967) (p.453, note 3) (search of house for fleeing suspects = Exg Circs)

· Facts: Cab driver witnesses hold up and follows 2 suspect to house and radios the location to police who arrive within minutes and search the house finding the suspects inside.

· Held: Warrantless search of house for fleeing suspects was valid → “speed here was essential”.

Elkins (6th Circ. 2002) (p.453) (imminent destruction of evidence = Exg Circs)
· Facts: Police see drugs from outside apartment and enter w/o warrant.

· Held: Police had Exg Circs for warrantless entry as reasonable to assume that drugs would be destroyed if didn’t enter immediately. 

Welsh (1984) (p.455) (no Exg Circs to justify entering home for minor crime)

· Facts: Drunk driver who crashes and flees the scene, neighbor sees him and calls police. Police go to the man’s house (from searching car registration), gain entry and find him asleep on his bed. They arrest him for DUI. 

· Held:

· No exigent circumstances to justify warrantless entry into home for minor crimes (state argued that there was a risk of destruction of evidence because the driver’s blood level would reduce over time). Government invasion of home is difficult to justify for minor crimes.

· Seems to suggest that gravity of the crime is relevant for determining Exg Circs but this is inconsistent with Mincey where it was held that the seriousness of the offense should not influence Exg Circs. Note that drink driving is now considered a more serious crime than it was back in 1984. 

	Problems when considering the seriousness of the crime

	· How do we separate a serious from minor crime?  

· Public safety at risk from driving drunk?

· Difficulties for the officer in assessing seriousness in the heat of the moment

· Potential loss of evidence (blood alcohol reading)

· This approach is flatly inconsistent with Mincey where the SC rejected the argument of the seriousness of the offense to allow an exception “murder exception” to warrantless searches

· Seriousness of crime can be viewed differently across generations (i.e. DUI is much more serious)


Olson (1990) (Supp #2 p.7) (test for Exg Circs = immediate need + LIA)

· Facts: Police get a tip that a robbery getaway driver is hiding in a house. The police call the house and are told by a woman that D was there but is not there at the moment (important because at that point there was no PC to enter the apartment as D was not in the apartment). Woman then calls back and says that D had returned. Police surround the house and then enter (without a warrant) and find D hiding in the closet.

· Held: 

· No Exg Circs – although it was a serious crime, D was suspected of being getaway driver not the murderer (they had already arrested the murder). No suggestion of danger to the other occupants of the house. D was not going anywhere → if he exited the house he would have promptly been arrested.

· Two prong test for Exg Circs:

· 1. Urgency/immediate need + 

· 2. The absence of any LIA ( in this instance the LIA was to maintain the status-quo by surrounding the house until a warrant could be obtained → essentially “freeze the situation”

· Prof: The main take-away from this case is that especially in situations involving entry into houses, the SC is pushing the police hard to invest resources and imagination to consider LIAs.

King (2011) (Supp #2 p.9) (two apartments case – self-created exigency from banging on door was ok)

· Facts: Police follow dealer into apartment building – two apartments: one on the left, the other on the right. Not sure which one the dealer went into. Police smell marijuana coming from the left and bang on the door yelling “police”. Officers hear “noises” coming from inside and believing that evidence was being destroyed, kick down the door. Police find drugs in the left apartment although dealer was in the right apartment.

· Held: 

· When the police were banging on the door – they were not violating or threatening to violate the 4th Amend (i.e. no suggestion that officers demanded that they open the door or would break it down), the police were doing no more than a private citizen could do and the occupant was not required to open the door → accordingly, behavior was reasonable.

· The exigency arose after the police banged on the door and heard the noises coming from inside. At that point, there were exigent circumstances – namely to prevent the imminent destruction of evidence – sufficient to justify a warrantless search (even though exigency was “self-created” by police banging on the door). Officer had PC because of the marijuana smell

· No longer need the prior opportunity requirement prong (i.e. 3rd prong). 

McArthur (2001) (Not in reading but discussed in class)

· Facts: Wife asked two police officers to accompany her to a trailer home where she lived with her husband D, so that she could take her belongings out of the home. Just after she came out of the trailer, she told the police that D had drugs inside. The police knocked and asked D if they could search, which he refused. He then came out of the trailer, an officer prevented him from going back inside while the other policeman rushed to get a warrant to search the trailer.

· Held: The actions of the officers were reasonable. The police needed to prevent the investigation scene from being contaminated. The brief seizure of the trailer for 2 hours was reasonable.

3. Plain view

Rule: Police may search/seize items in plain view (without a warrant) provided that they have PC and are lawfully entitled to be where they are (Hicks) 

Class (1986) (p.465)
· Facts: Car pulled over, officer looking for VIN moves papers on dashboard and sees a gun.

· Held: As the officer could not see the VIN from outside he was permitted to enter the car to the limited extent to uncover the VIN. Accordingly, the he was allowed to seize the gun under plain view.

Hicks (1987) (p.466) (PC required to justify search/seizure under plain view doctrine)

· Facts: Already referred to in “search” section above. Officer moves stereo to check serial numbers. Officer was lawfully entitled to be on the premises responding to shooting through the floor.

· Held: Although the officer was lawfully on the premises, the officer needed PC to believe that the stereo was stolen before he “searched” it, i.e. “reasonable suspicion” will not suffice (although O’Connor J in her dissent appears to suggest that it should). A truly cursory inspection of the stereo would not constitute a “search” because it would not reveal any hidden information, however, by moving the stereo, the officer was revealing hidden information and therefore constitutes a “search”. Contrast with Place where the dog sniff revealed only limited information.

· Note: If officer sees a drug transaction through an open window in a nearby house, plain view does not justify entry into the house (only PC and Exg Circs will). Plain view is about warrantless searching / seizing items that are in the area where the officer is entitled to be (p.47).

4. Arrest

Rule:

· Remember: In all of these situations, YOU STILL NEED PC FOR THE ARREST
· Felony arrest for offense committed in presence of officer = no arrest warrant (Watson)

· Felony arrest for offense not committed in presence of officer = no arrest warrant (so long as officer has PC) (Watson)

· Felony arrest of a person in their home = arrest warrant required, but no need for a search warrant (Payton)

· Felony arrest of a person in a third party’s house = arrest warrant not sufficient, search warrant also required (Steagald)

· Misdemeanor arrest for offense committed in presence of officer = no arrest warrant required (Atwater)

· Misdemeanor arrest for offense committed not in presence of officer = unclear (hasn’t been resolved definitively by the SC yet)

Watson (1976) (p.496) (felony arrest w/o warrant for offense not committed in presence of officer)

· Facts: Informant says that D is going to have stolen credit cards, police go and arrest D without a warrant. Nothing found on D’s person, but after receiving his consent to search his car, the police found two stolen cards. 

· Held: Arrest without warrant was held valid as officer had reasonable grounds to believe that a felony had been committed (based on ancient common law rules).

· Concurrence (Powell): Arrest is a serious intrusion upon an individual (which suggests greater protection), however, the practical/administrative difficulties of obtaining a warrant before arrest could “severely hamper effective law enforcement” → also the arrest warrant could go stale (which is rejected by Marshall J below)

· Dissent (Marshall): The administrative burden of obtaining an arrest warrant should be easier than a search warrant, because an arrest warrant does not go stale and will continue to remain valid for the indefinite future (as once you have PC that a person committed a crime, that does change over time so the warrant cannot go stale) → also, the common law history points the other way and suggests that an arrest warrant was far more important back then than it is today 

· Prof: 

· There is a paradox in this case, the most intrusive seizure (i.e. arrest) does not require a warrant and the explanation is mainly based on the ancient common law rule – history was decisive in this case (but as Marshall J identifies, the history is ambiguous).

· This decision is very practical, because requiring a warrant for felony arrests would be a massive imposition on the judicial system (given that millions of arrests are made every year), so you would need to employ a significant number of new magistrates just to meet demand for the arrest warrant applications → significant practical ramifications

· After Watson, privacy interests (i.e. your home) receive more protection than liberty (rich people have more access to those spaces than poor people and thus enjoy more protection)

Example: 911 call, domestic disturbance. Police go to the house and find a husband and wife arguing. Wife lets the police into the house. Wife claims that husband hit her. Police arrest husband (without a warrant) for battery and search his person and find narcotics. Is the arrest lawful?

· Permissible entry by police into the house based upon consent of wife.

· Watson does not apply in this instance because battery is misdemeanor not a felony (history is quite clear on this point) → so the rule in Watson is not applicable.

· SC has not definitively determined if you can arrest without a warrant for a misdemeanor not committed in the presence of a police officer.

McLaughlin (1991) (p.500) (arrestee must be brought before mag within 48 hours)

· Held: Defendant arrested without a warrant must be brought before a magistrate within 48 hours.

Payton (1980) (p.501) (arrest warrant sufficient to arrest at home – no need for search warrant)

· Held: “An arrest warrant will implicitly authorize the police to enter a dwelling in which the suspect lives when there is reason to believe the suspect is within” ( no need for search warrant (i.e. police cannot go into the dwelling if they have reason to believe that the suspect is no longer inside)

· Note: SC truck down NY statute which authorized the warrantless entry into private homes for the purposes of making felony arrests

Steagald (1981) (p.502) (arrest warrant does not allow police to search house of 3rd party)

· Facts: Police had arrest warrant for D, who informant told police was staying at S’s house. Police go to S’s house and search it, no sign of D but they find drugs.

· Held: Arrest warrant does not authorize police to search home of third party. Accordingly, the search violated the 4th Amend. Police should have applied for a search warrant if they wanted to search S’s house.

Atwater (2001) (p.503) (warrantless arrest for misdemeanor committed in presence of officer is valid)

· Facts: D driving home with kids in car. Police officer pulls them over and sees that one of the kids is not wearing a seatbelt. Officer tells D that “you’re going to jail” and arrests her. A friend comes and collects the kids. D is taken to the police station.

· Held: Warrantless arrest for misdemeanor committed in presence of officer was valid, despite the fact that the crime was a fine-only offense (as long as officer has PC to believe that the offense has been committed, which he did in this case as he saw the seatbelt violations). SC indicated its preference for bright-line readily administrable rules (i.e. even if arrest was not permitted for fine only offenses, very hard for the officer to know what the penalty will be if repeat offender etc.)

· Note: Strong dissent from O’Conner J and others that arrest was unreasonable and therefore a violation of the 4th Amend. Instead, officer should issue a citation unless can point to articulable facts which justify full custody arrest. Consider issues with bright-line rules v flexible standards (see below).

Moore (2008) (p.514) (warrantless arrest valid even though it violated state law)

· Facts: D arrested for traffic violation even when state law required him to be issued with a summons.

· Held: Warrantless arrest of D for misdemeanor traffic offense was reasonable under the 4th Amend – even though it was prohibited under state law. “States are free to regulate such arrests however they desire, [although] state restrictions do not alter the 4th Amend’s protections”.

5. Search incident to arrest

Rule:

· On-person = Search of arrestee’s person is always permitted (Robinson)

· Off-person = Search permitted of:

· “Grabbing area” – being the area within his immediate control from within which he may reach to grab a weapon or evidence of crime (Chimel)

· Immediate adjoining area as part of protective sweep (Buie)

· Beyond immediate adjoining area requires articulable facts/reasonable suspicion (Buie)

· Cars: Police can search inside a vehicle incident to a recent occupant’s arrest in two circumstances:
· 1. If the arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search OR

· 2. If it is reasonable to believe that evidence relevant to the crime of arrest might be found inside the passenger compartment (even once arrestee has been secured). (Gant)
· Note: the arrestee must be under arrest, a recent occupant, unsecured, within reaching distance, crime of arrest and passenger compartment does not include the trunk per Belton (but it does permit searching in containers etc.)
· Limits:

· Physical distance (spacial limitation) – search must be limited to the grabbing area (Chimel)

· Items searched within grabbing area must be “strictly tied” to the circumstances (Terry) ( i.e. can’t look inside folder in grabbing area if crime is possession of weapons, but may be able to look inside if crime is insider trading (Chimel)

· Temporal limitation – search must be contemporaneous with arrest (i.e. can’t take suspect to car and then come back and search grabbing area) (Chimel & Gant)

· Protective sweep may only extend to a cursory inspection of those spaces in which a person may be found hiding (Buie)

· Protective sweep cannot take longer than it takes to complete the arrest and depart the premises (Buie)

· Arguable that once suspect has been handcuffed, he can no longer reach so officer should not be able to search the grabbing area (i.e. the justifications in Chimel no longer apply) ( this is yet to be definitely settled by the SC 

· Note that particular limitations apply in respect of searching cars under SIA including that the arrestee must be a recent occupant, unsecured, within reaching distance, crime of arrest and passenger compartment does not include the trunk per Belton
	Policy considerations

	· Protection and safety of officer during extended exposure taking arrestee into custody (benefit of bright-line rule in Robinson)

· Preservation of evidence (prevention of concealment or destruction)

· Potential for pre-textual arrests / police harassment (Marshall J’s dissent in Robsinson argued that such a rule would encourage police to arrest for minor offenses just to search)

· Concerns that “grabbing area” is difficult to define and fluctuates constantly depending upon the particular facts ( hard for police to practically determine the limit of the search area (“bright line rule in Belton” which was rejected in Gant – bright-line rules v flexible standards)

· Once suspect has been handcuffed, then arguably it doesn’t make sense for officer to be able to search in grabbing area as the justifications in Chimel no longer apply (i.e. officer safety and preservation of evidence), however this is yet to be settled by the SC (prosecution would likely argue that suspect still poses a risk and the privacy intrusion is minimal) ( clearly once the suspect has been taken to the car then officer cannot come back and search the grabbing area


Note: 

· Technically, SIA is an exception to both PC and warrant requirement, because under this exception, you can search the arrestee’s person even without PC (Robinson).

· Suspect must be under arrest at the time – otherwise not SIA.

Robinson (1973) (p.521) (search of cigarette packet in pocket held to be valid under SIA)

· Facts: D driving without a license. Police stop car and arrest D. The officer conducts a search of his person and finds a cigarette packet in his pocket. Officer looks inside packet and finds heroin. 

· Held: 

· Search of arrestee’s person is always permissible. Justified based on danger to officer of extended exposure in taking arrestee into custody as well as preservation of evidence.

· Therefore search of the cigarette packet was valid even though officer did not have a subjective fear that it contained a weapon or evidence of a crime.

Chimel (1969) (p.516) (SIA only allows search of person and “grabbing area” – not the entire house)

· Facts: Police had a warrant authorizing arrest of D for burglary. They went to his house, wife lets them inside until D returns from work, at which point they ask him permission to “look around” which he refuses. Police ignore protest and proceed to look through entire house and garage, including wife’s personal drawers. Total search took 1 hour. 

· Held:

· SIA only allows police to search the arrestee’s person and the area within his immediate control from within which he may reach to grab a weapon or evidence (the “grabbing area”)

· The exception serves a dual purpose of ensuring the officer’s safety (as a gun on a table or in a drawer in front of the arrestee can be just as dangerous as a gun hidden inside his clothing) as well as to prevent destruction/concealment of evidence.

· Here, there was no justification for the police to search the entire house – the scope of the search in this instance went far beyond the arrestee’s person and the “grabbing area” (referring to Terry: “the scope of the search must be strictly tied and justified by the circumstances”; also there were no Exg Circs as fails both prongs in Olson)

Example: Police go to a drug dealer’s house with an arrest warrant and find him standing in front of a desk. Can they search the drawers in the desk at the time of the arrest?
· Under Chimel, the answer would be “yes” – assuming that the drawers are in the “grabbing area”. 

· But what about if the police open the drawer and notice a folder lying there, can they open up the folder to look at the contents inside? The answer is that it “depends” – the scope of the search will very much depend upon the nature of the crime and the potential items of evidence that could be relevant (remember, applying Terry: the scope of the search must be “strictly tied” to the circumstances). 

· If for example, the drug dealer is not in fact dealing drugs but instead suspected of insider trading, then arguably you could look inside the folder because it could be evidence relevant to the crime (i.e. contain evidence about his insider trading activities).

· If, however, the person is suspected of stealing a TV then arguably you could not look inside the folder because the folder could not conceivably be used as evidence of the crime.

· But what if the drug dealer is handcuffed on the ground and restrained so that he cannot reach inside the drawers – can the police still search inside the desk? This has not been decided by the SC yet – arguably, once the dealer has been restrained then he no longer poses a risk of accessing weapons or evidence. However, it is clear that if the dealer is taken outside to the police car, then the police would not be allowed to come back inside and search the desk.

Buie (1990) (Supp #2 p.15, also referred to in CB p.524) (protective sweep of immediately adjoining area is permissible, beyond that area need reasonable suspicion)

· Facts: Police have arrest warrant for D and go to his house. Once police are inside, D emerges from basement and was arrested and taken to squad car outside. Police officer then enters the basement to check “in case someone else” was down there (i.e. a “protective sweep”). Officer notices a red running suit lying in plain view that matched description of suit used in robbery (accordingly, he had PC to believe that running suit was evidence of a crime) and seizes it.

· Held:

· Protective sweep of area immediately adjoining the place of arrest is permissible, including in closets and other spaces from where an attack could be launched (justified based upon the protection of the arresting officers)

· A protective sweep is not a full search of the premises, but may only extend to a cursory inspection of those spaces in which a person may be found hiding; and

· The protective sweep cannot take longer than it takes to complete the arrest and depart the premises.

· Beyond that immediate area, then officer needs “articulable facts” (i.e. reasonable suspicion) that the area harbors an individual that may pose a danger (note that this is different to PC, which the SC expressly rejected for the purposes of making a protective sweep).

Belton (1982) (Supp #2 p.19, also CB p.524 note 5) (SIA extends to search of car following arrest – note that this decision has been largely been overruled/narrowed by Gant)

· Facts: Police pull over speeding car, smells marijuana and sees an envelope marked “Supergold” on the floor. Officer tells 4 occupants to get out and arrests them for the unlawful possession of marijuana. Officer then proceeds to search the car, including the jacket of the driver. 

· Held: When an officer makes an arrest of the occupant of a vehicle, he may, as a contemporaneous incident of that arrest, search the passenger compartment of the vehicle (including containers but not the trunk). Therefore, the search of the jacket found inside the car was permissible.

· Note: This case appears to create a bright-line and easy to follow rule for police to apply whenever they stop a car and make an arrest (analogous to the clear rule in Robinson about search of the person) – however, it has been largely overruled/narrowed by Gant below.

Thornton (2004) (p.524) (extended Belton to a recent occupant outside of car)

· Held: SC extended Belton to authorize a search of a car where the police did not make contact with D until he was already outside of the car, found drugs on his person and then searched car and found more drugs.

· Note: Like Belton, this decision has been largely overruled by Gant below.
Gant (2009) (p.526) (Under SIA, 2 prongs for search: (i) “grabbing area” OR (ii) evidence of crime of arrest, replaces Belton rule)

· Facts: Police investigating a drug house. D drove up to the house, parked his car, and got out. He walked 10 feet toward one officer, at which time he was arrested for driving while his license was suspended. After D was handcuffed and placed in the back of a patrol car, two officers searched his car and located drugs. D argued that Belton did not authorize searching his vehicle because he posed no threat to officers after he was handcuffed and in the patrol car and because he was arrested for a traffic offense for which no evidence could be found in his vehicle.
· Held: Police can only search inside of a vehicle incident to a recent occupant’s arrest in two circumstances:
· 1. If the arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search (per Chimel) OR

· 2. If it is reasonable to believe that evidence relevant to the crime of arrest might be found inside the passenger compartment.
· In this case, as D had been restrained in the back of the squad car (i.e. he could not access the inside of the car) and the crime of arrest was driving with a suspended license (i.e. no evidence of this traffic offense could be found from a search of the car), the search failed both prongs and was “unreasonable”.

· Note: 

· Alito J and the other dissenters argued that it would create a perverse incentive for the officer to keep the suspect unrestrained for as long as possible, despite the danger posed.

· Gant only authorizes the officer to search inside the passenger compartment of the car, i.e. not the trunk (see footnote in Belton in Supp #2 p.21, which states that the interior of a car does not include the trunk).

· Although the SC did not expressly overrule Belton, the majority held that it had been misinterpreted by lower courts to permit searches of cars even when the arrestee is not within reaching distance of the car. The SC held that this interpretation was wrong, rather Belton – as the Arizona Supreme Court correctly held – is merely meant to delineate the permissible area for the search, not authorize searches when the arrestee is not within reaching distance. 

· Prof: Interestingly, no justification is given for the inclusion of prong 2 (“evidence of crime”). Rather, it appears to have been a compromise between the plurality and Scalia J to obtain his vote. Note that Scalia J originally proposed this prong 2 in his concurrence in Thornton, whereas prong 1 can clearly be traced back to the “grabbing area” principle in Chimel. 

Example: D pulled over for traffic offense, taken out of car, arrested and placed in back of squad car. Can the police then proceed to search D’s car?
· No, based on Gant it is clear that this situation would fail either prong (as he is no longer “unsecured and within reaching distance” and there no evidence of the traffic offense for which he was arrested could be found during the search) so would be unreasonable.
· But what if D is pulled over and the officer smells marijuana and arrests D for possession of unlawful drugs instead of traffic offense (assuming that he has sufficient probable cause for the arrest)? Can the police search D’s car? Arguably yes, this search would be permissible because it would be reasonable for the officer to believe that evidence of the crime of the arrest (i.e. possession of drugs) could be found in the car so it satisfies prong 2.
· Similarly, what if D is stopped and arrested for driving under the influence? Again, arguably yes, because the officer could reasonably believe that there may be evidence of the crime of arrest (i.e. open beer bottles etc lying around) so this could satisfy prong 2 and be perceived as reasonable. 

· What if officer looks inside a bag and finds folders, can the officer look inside? No, as the contents of the folders could not reasonably be expected to contain evidence of the crime of the arrest (DUI/speeding/drug possession).

· But what if inside the bag the officer finds child porn, can it be seized? Yes, under the plain view doctrine.

Example: D at a tailgate party, standing near his car smoking marijuana with some friends. Police arrive and arrest D for possession of marijuana. Can they search the car?

· The issue here is that there is no indication as to how long D has been outside of the car for. It may be the case that he has been standing outside for 1 hour, in which case he may no longer be considered a “recent occupant” of the vehicle – so whether a search is permissible under prong 2 will very much depend upon the amount of time that has elapsed. 

· Although timing is not relevant to prong 1 (i.e. if he is within the grabbing area even if he is standing outside the vehicle, then presumably that is permissible), it is not clear how close D was standing to the car and whether it was within his immediate area of control to permit a search under prong 1. 

Knowles (1998) (not in reading but discussed in class) (search of car not permitted when not under arrest)

· Facts: D stopped for speeding. Officer issues a citation instead of arresting D. After issuing the ticket, the officer then proceeds to search the car and finds contraband. 

· Held: Because D was not under arrest at the time, there was no power to search the car under the SIA exception and therefore the search was unlawful. The SC’s reasoning was that the threat to the officer’s safety from issuing a citation is considerably less than the threat of taking a suspect into custody where there is likely to be extended exposure and increased risk. Also, all of the evidence necessary to prosecute the speeding offense had already been obtained so no need to search.

6. Automobile exception

Rule: Warrantless search of automobile is permitted if police have PC to believe that evidence or contraband is located inside (Carney)

Summary

· Police can search in enclosed “repository” areas (including locked car trunk, sealed package in the trunk, closed compartment under the dashboard, interior of upholstery) (Carney)

· Police can search containers within the car where they have PC to believe contraband or evidence is located (Acevedo)

· Need to look at the object of the search, and the places in which there is PC to believe that it may be found (Ross)
· Police may inspect passenger belongings found in the car that are capable of concealing the object of the search. When there is PC to search for contraband in a car, it is reasonable for the officer to examine containers within the car without a showing of individualized PC for each one (Houghton)

· However, if police only have PC to believe that contraband is in a specific container, then police can only search that container, and are not permitted to search the rest of the car unless they have PC for the rest of the car (Acevedo)

· In Acevedo, the SC rejected the anomalous distinction b/w PC for “car general” (Robbins – which allows police to search containers where they have PC for the entire car) and “container-specific” (Chadwick-Sanders – where search of containers is prohibited if only have PC for specific containers)

· Note: Whether police can search a footlocker in a car is unclear, as Acevedo did not expressly overrule Chadwick (note that luggage has greater privacy implications, “repository of personal effects”)

	Policy considerations

	· The inherent mobility of cars means they can be easily moved out of the locality / jurisdiction in which the warrant is sought ( impractical to obtain a warrant in this context

· Diminished expectation of privacy in a car because of pervasive government regulation (periodic inspection and servicing requirements) (Carney)

· Also, reduced REP because of exposure of inside of car to public view when travelling on roads

· Lowers cost of searching cars – police do not need to incur administrative costs impounding vehicles while waiting for a warrant (p.488)

· But it has since been extended to encompass immobile cars (i.e. impounded vehicles) ( so now the rationale for searching impounded vehicles w/o warrant seems harder to justify 

· Also, people do all sorts of private activities inside their vehicles (have intimate relations, live/sleep if homeless etc.). Why should the law afford less privacy protection to people who can’t afford to live in a dwelling? Especially where the motorhome has curtains etc the inhibit viewing the inside from the exterior? 

· It is illegal to break into someone’s car so why shouldn’t we afford the same protection as we do to dwellings?


Carroll (1925) (p.475) (first “automobile exception” case)

· Facts: Police stop a car that they suspect to be carrying illegal alcohol (bootleggers), conduct search without a warrant and find bottles of whiskey. 

· Held: Search was reasonable as warrant requirement is not suitable for a search of vehicles that can be “quickly moved out of the jurisdiction”. Police officer conducting the search still needs to have probable cause that the vehicle is carrying contraband.

Chambers (1970) (p.476) (automobile exception extends to immobile cars)

· Facts: Police stop a car based on PC that occupants had just committed a robbery. Police arrested the suspects and impounded the car at the police station where a warrantless search was conducted.

· Held: Warrantless search was valid even though the car had been impounded at the police station and a warrant could have been sought - as police had PC to conduct the search (and could have done so immediately when they made the arrest) but this would have been dangerous on a dark highway, so the decision to move the car to the impound was “not unreasonable”. 

Cardwell (1974) (p.467) (taking paint-scrapings from car is permissible)

· Held: Taking paint-scrapings off an impounded car (without a warrant) is permissible. 

Carney (Supp #2 p.27 and notes 1-3 on CB p.487) (automobile exception applies to a mobile home)

· Facts: Police suspect that D, who lives in a mobile home, is exchanging drugs for sex. Police observe D approach a youth and they walk back to the motor home, where the blinds are closed and the youth stays inside for an hour. The youth then left and was stopped by police who confirmed that D had exchanged drugs for sex. Police then knock on door of motor home and agent enters and sees drugs on the table. D arrested and vehicle seized by police. A subsequent warrantless search of the motor home reveals more drugs in the cupboards.

· Held:

· As police had PC to believe that drugs were inside, warrantless search was valid.

· The exception permits the search of enclosed “repository” areas within the vehicle (including locked car trunk, sealed package in the trunk, closed compartment under the dashboard, interior of upholstery) (Supp #2 p.28)

· In this instance, the majority held that the decisive factor was the mobility of the motorhome and its presence in a setting (i.e. the street) that objectively indicates that it is used for transportation (whereas if the motorhome was elevated on blocks and it was clear that it was not being used to provide transportation but rather as a residence, then the majority indicates that it may have come to a different conclusion – footnote Supp #2 p.29).

Search of containers inside a vehicle

Chadwick (1977) (p.476) (search of footlocker in trunk invalid)

· Facts: Police had PC to believe that a footlocker (piece of luggage) being transported on a train contained contraband. Police waited until D disembarked the train and placed the footlocker in the trunk of a car. Police then proceeded to arrest D (before the car had even begun to move) and searched the footlocker without a warrant.

· Held: Search was invalid, automobile exception does not apply to luggage as could have been secured while obtaining a warrant and also expectations of privacy in luggage are substantially greater than cars (“repository of personal effects”).

Sanders (1979) (p.477) (search of suitcase in trunk invalid – however, overruled in Acevedo)

· Facts: Police had PC to believe that airplane passenger was carrying contraband in his suitcase, they waited until he got into a taxi and stopped the cab a few blocks away and searched the suitcase. 

· Held: Automobile exception does not apply to the suitcase. (Note that police had PC to search the suitcase before it was put in the car.)

Robbins (1981) (p.477) (search of plastic container invalid)

· Facts: Police stop car for erratic driving and notice smell of marijuana. Arrested driver and conducted a search of the car revealing “bricks” of marijuana wrapped in opaque plastic in the luggage compartment. 

· Held: Search was invalid – plurality held that bricks were in an opaque plastic container that was “indistinguishable” from the footlocker in Chadwick. The fact that the plastic container was not of the kind usually used to transport “personal effects” did not matter, as “what one person may put in a suitcase, another person may put in a plastic bag”.

Ross (1982) (p.478) (distinction between “container-specific” and “car-general” PC, overruled in Acevedo)

· Facts: Police had PC to believe that R was selling drugs out of the trunk of his car. They spotted R driving, stopped him and conducted a warrantless search including the trunk where the found a “brown paper bag” containing drugs.

· Held: Search was valid – in this case the police had PC that extended to the entire car (i.e. that there were drugs somewhere in the car), not just a specific container (as in Chadwick-Sanders), so could look inside the containers. The permissible scope of a warrantless car search “is defined by the object of the search and the places in which there is probable cause to believe that it may be found”.

Acevedo (1991) (p.478) (new rule for warrantless search of containers → police may search an automobile and the containers within it where they have PC to believe contraband or evidence is located)

· Facts: Police observe D visiting a dealer’s house and leaving carrying a bag that appeared to be full of drugs. D puts the bag in the trunk and starts to drive off. Police stop and search the bag in the trunk.

· Held:

· Search of bag was permissible as police had PC to believe that it contained drugs.

· New bright-line rule: police may search an automobile and the containers within it where they have PC to believe contraband or evidence is located. However, if police only have PC to believe that contraband is in a specific container (as in this case with the bag in the trunk), then police can only search that container, and are not permitted to search the rest of the car unless they have PC for the rest of the car. (Note: the line between PC to search a vehicle and specific container is not always clear.)

· SC rejected the anomalous distinction b/w PC for “car general” (Robbins – which allows police to search containers where they have PC for the entire car) and “container-specific” (Chadwick-Sanders – where search of containers is prohibited if only have PC for specific containers)

· Note: Although the SC explicitly overruled Sanders, it did not overrule Chadwick, so it appears that a warrant is still required to search a footlocker (p.488, note 4)

Houghton (1999) (p.488) (automobile exception extends to search of passenger belongings)

· Facts: Police pull a car over for speeding, officer notices a syringe in the driver’s pocket. Driver admits to police that he uses it to take drugs (= PC to believe that car contains drugs). Based on that admission, the officer searches the car including a purse on the backseat that belonged to one of the passengers (which turned out to also contain drugs).

· Held: 

· Police officers with PC to search a car for contraband may inspect passengers’ belongings found in the car that are capable of concealing the object of the search. When there is PC to search for contraband in a car, it is reasonable for the officer to examine packages and containers within the car without a showing of individualized PC for each one. A passenger’s belongings are “in” the car, and the officer has PC to search for drugs in the car.

· A car passenger (unlike the unwitting tavern patron such as Ybarra), will often be engaged in a common enterprise with the driver, and have some interest in concealing the fruits or evidence of their wrongdoing. To create a “passenger property” rule would dramatically reduce law enforcements ability to find and seize contraband and lead to a “bog” of litigation.

· Note: This case effectively extends Acevedo to third party containers in the car.

Di Re (1948) (p.493) (passenger’s clothing not included in search)

· Held: Searches of passengers clothing (that is being worn) are not included within a lawful car search. 

· Note: Accordingly, whether police can search a passenger’s jacket will depend upon whether the passenger is wearing the jacket (in which case they can’t search) or if the jacket is lying on the seat in the car (in which case, under Houghten, they can search).

7. Bright-line rules v flexible standards

	Methodology
	Cases

	Flexible standards 

· Fact-specific (i.e. totality of cirs)

· Common-sense and practical as opposed to rigid and technical rules which can be difficult for police to administer in the field (i.e. difficulty with strictly applying Spinelli prongs in PC determinations)

· However, while a standard can be harder for police to determine with accuracy (i.e. the scope of the grabbing area), the mere fact that law enforcement may be made more efficient can never justify disregarding the 4th Amend. 
	· Gates (PC is a fluid concept, dealing with probabilities in particular contexts, not readily reducible to a set of legal rules)
· Chimel (SIA is a fluctuating standard – scope of “grabbing area” depends upon the particular factual context)

· Buie (scope of protective sweep depends upon particular factual context)

· Gant (search of vehicle under SIA depends upon grabbing area or evidence of crime of arrest ( case by case fact-specific determination which replaces bright-line rule in Belton)

	Bright line rules

· SC has evinced a strong preference for bright-line readily administrable rules

· Easy for police to follow in real-time with limited information

· Promotes consistency in exercise of police discretion

· Makes it easier for police to reach a correct determination as to whether the invasion of privacy is justified in the interest of law enforcement

· Police have limited time in the field (as well as limited expertise) to reflect on social and individual privacy interests 

· However, highly sophisticated rules with lots of qualifications are harder to apply and should be avoided, rather a straightforward rule is preferable 

· Also, bright-line rules can authorize serious and recurring invasions of privacy even where the invasion may not seem warranted on the particular facts 
	· Mincey (bright-line rule that warrantless search not justified under Exg Circs just because of murder)
· Hicks (bright-line rule that police need PC to invoke plain view)
· Atwater (bright-line rule that police can arrest for misdemeanor committed in presence, rather than rule that cannot arrest for “fine only” offense as will be difficult to anticipate the ultimate penalty, even where result is unfair such as arrest for minor traffic offense)
· Watson (bright-line rule that police can arrest w/o warrant for felony not committed in presence of officer ( administrative difficulties of obtaining a warrant before arrest could “severely hamper effective law enforcement”, millions of arrests, need to hire lots more magistrates etc.)
· Robinson (bright-line rule permitting search of arrestee’s person under SIA, justified based on danger to officer of extended exposure to arrestee)

· Belton (bright-line rule permitting search of vehicle that arrestee was in under SIA, although this has largely been overruled by Gant)


F. STOP AND FRISK

1. Overview

Rule: Officer may stop a person based on reasonable suspicion that criminal activity is afoot, and may then frisk that person based on reasonable suspicion that the person is armed and dangerous (Terry) 

Issues to consider
· Was there a stop? (Did the individual feel free to terminate the encounter? (see Drayton and Hodari) Was it just a friendly exchange of pleasantries?)

· Was there a basis for the stop? (RS that criminal activity is afoot – see White and JL)

· Was the scope of the stop permissible? (Duration and intrusiveness – see Royer)

· Was there a frisk?

· Was there a basis for the frisk? (RS that person is armed and dangerous)

· Was the scope of the frisk permissible? (Pat down for weapons – see Dickerson)

	Policy considerations

	· Crime prevention ( officer may approach a person for purposes of investigating possible criminal behavior even when there is no PC for an arrest, legitimate investigative function of law enforcement 

· Officer safety ( need to allow officer to ensure that the person he is dealing with is not armed and dangerous in order to avert a fatal threat

· Clearly a stop and frisk is a “seizure” and “search” within the meaning of the 4th Amend, however, the issue is whether it is “reasonable” ( need to balance governmental interest in searching against privacy interest being intruded upon (Terry)

· Nature and quality of the intrusion – the scope of the frisk is limited to a protective “pat down” for weapons, which although an intrusion upon liberty, is a lesser and brief intrusion than a general exploratory search (although even a pat down can be annoying, frightening and humiliating)

· Terry accepts the risk that officers may stop innocent people, but the Terry stop is a minimal intrusion, simply allowing the officer to briefly investigate further → and if the officer does not learn facts that rise to the level of PC then the individual must be allowed to go on his way

· The political background to Terry is important, it was decided in a turbulent time period (race riots and protests over Vietnam War), crime was skyrocketing, there was pressure on the SC to give the police greater powers

· Terry has been labeled by some as the “single most important” 4th Amend case because it gives police very broad discretion on the street and given that millions of these stop and frisks are conducted each year it has significant practical ramifications

· Presents heightened risk of discriminatory law enforcement ( provides significant street-level discretion to officers, increases the potential for it to be abused to target racial minorities


Terry (1968) (p.539) (officer may perform investigative stop and frisk without offending 4th Amend)

· Facts: Officer notices 2 men behaving suspiciously who appear to be casing a store. Officer followed the 2 men, approached them, grabbed D and “patted him down” (over the exterior of his clothing). Officer discovered a revolver during the search. 

· Held: Where an officer has reasonable suspicion that a person is about to commit a crime and may be armed and dangerous, the officer may perform a stop and frisk (this is an objective test that must be satisfied, and in this case it was, because the officer was observing the suspicious behavior which was consistent with contemplating a daylight robbery, so it was reasonable to assume that one of the men may be carrying a weapon).

· Note: You do not need PC for a stop and frisk. Although the SC did not refer to “reasonable suspicion”, subsequent decisions have confirmed that this is the appropriate standard for Terry stops (see top of p.559).

1. Has there been a “stop/seizure”?

Test for “stop/seizure”: 

1. Whether a reasonable person would feel free to decline the officer’s requests and terminate the encounter (Drayton); AND either of:

2. The application of physical force (i.e. touching the elbow); OR
3. Submission to authority (i.e. not running away) (per Hodari)

Note: 

· Although Drayton came after Hodari, it did not overrule Hodari’s “submission to authority” test which is why you have to consider all of the above prongs.

· A Terry stop that lasts for too long may become a functional arrest (which requires PC) and will therefore be an unlawful seizure (see Royer ( Terry stop for 15 minutes held to be a functional arrest)

· If there has not been a “stop” then the interaction with the officer could be characterized as a “friendly exchange of pleasantries”, which does not raise 4th Amend concerns.

Factors which suggest that a “stop/seizure” has occurred: 

· Threatening presence of officers

· Display of weapons

· Physical touching

· Use of language / tone which suggests that the citizen must comply with the officer’s request (Mendenhall​ – 4 factors above)
· Remaining within car = submission to authority (Brendlin)

· Terminating freedom of movement by roadblock = seizure (Brower)

· Blocking exits (in Drayton the bus passengers were theoretically “free” to leave the bus, but note that in Delgado even though the exits were blocked, it was not held to be a seizure).

· Being asked to move to another room is beyond the scope of a “stop” (Royer)

Drayton (2002) (p.405) (test for seizure/stop – no “stop” for passengers questioned on bus)

· Facts: D & B on a bus, police officers get on board and start questioning the other passengers. The officer gets to D and B and asks if he can search their bags which they consent to. The officer doesn’t find anything and then asks if he can search their person, which they both agree to. The officer then does a pat down and detects hard objects strapped to D and B’s thighs which turned out to be drugs.

· Majority
· The proper test for a seizure is “whether a reasonable person would feel free to decline the officer’s requests or otherwise terminate the encounter”.

· In this case, the officers gave D & B no reason to believe that they must answer questions: the officers did not brandish weapons, make intimidating movements or threats, apply any force, block the exits or even speak in an authoritative tone – accordingly, a reasonable person would feel free to leave the bus or otherwise terminate the encounter and there was no seizure.

· Further, the search of the suspects was reasonable as they voluntarily consented (no evidence that they were commanded/coerced by the officer to consent). Also, there is no obligation on the part of police to inform citizens of their right to refuse when seeking permission to conduct a warrantless search. (p.409)

· Dissent (Souter, Stevens and Ginsburg): The officers took control of the bus, while the other officer “accosted each passenger at extremely close quarters”, the reasonable inference was that the “interdiction” was not a consensual exercise, no suggestion that they did not need to cooperate – applying the Bostick test, it was hard to believe that either D or B would “feel free to disregard the police and go about their business” 
Delgado (1984) (p.408)

· Held: Immigration agents wearing badges and questioning workers in a factory did not constitute a “seizure” – even when the exits were guarded.

Rodriguez (1984) (p.408)

· Held: Defendant not “seized” at airport when officer approaches him, shows him his badge and asks D to answer some questions.

Bostick (1991) (p.411) (a prior bus case superseded by Drayton)

· Held: A seizure does not occur “so long as a reasonable person would feel free to disregard the police and go about his business”.

Mendenhall (1980) (p.411) (relevant factors for seizure)

· Held: Factors which suggest that a seizure has occurred (per Stewart J): 

· Threatening presence of officers;

· Display of weapons;

· Physical touching; or

· Use of language / tone which suggests that the citizen must comply with the officer’s request.

Hodari (1991) (p.413) (A seizure occurs when (i) physical force has been applied to a person, or (ii) when a person submits to the assertion of authority – fleeing will not constitute a seizure)

· Facts: Police driving an unmarked car in a “high crime area”. Spot a group of youths who upon seeing the car begin to flee. Officers give chase. One of the youths, D, tosses away a package (which turned out to be drugs) just before he was tackled and handcuffed. Had D been “seized” at the time that he discarded the drugs?

· Held: 

· No – D had not been seized when he threw away the drugs, instead the seizure started when he was tackled to the ground.

· A seizure occurs when either physical force has been applied to a person, or when a person submits to the assertion of authority → a “show of authority” alone will not be sufficient (i.e. yelling “stop police” will not constitute a seizure if the suspect continues to flee)

· Note: Although Drayton comes after Hodari, it does not strictly overrule Hodari’s “submission to the assertion of authority” test, accordingly, all of the tests should be considered together.

Brower (1989) (p.412) (use of roadblock terminated freedom of movement = seizure)

· Held: Police using a road block to stop a fleeing suspect which was dangerously designed and ultimately killed him, held to be a seizure as police “terminated his freedom of movement through means intentionally applied” → this reasoning was adopted in Hodari.

Brendlin (2007) (p.417) (remaining within the car = submission to authority)

· Facts: Police stop a car to investigate for expired registration. Once the car was stopped police recognize the passenger as having an outstanding arrest warrant. Passenger arrested and searched.

· Held: The passenger was “seized” when the car stopped because he submitted to authority by remaining inside the car (i.e. if he didn’t want to submit then he should have run away).

2. Was there “reasonable suspicion” for the “stop”?

Reasonable suspicion is a flexible standard and evidence needed to satisfy it is less demanding than that needed to satisfy PC (White, JL and Arvizu)

Cases

· White – anonymous tip predictive of future behavior and police corroboration = RS

· JL​ – anonymous tip that man at bus stop has a gun is not (by itself) RS as no way to assess reliability

· Wardlow – unprovoked flight / evasive behavior in a “high crime area” = RS

· Arvizu – van near Mexican border = RS
· Navarette – 911 call re intoxicated driver, reliability of 911 tracer technology = RS 

Note: There may be circumstances in which the danger alleged in the tip is so great as to justify a stop and frisk even without a showing of reliability of the tip (i.e. if there is a report that a person is carrying a bomb) (JL)
	Problems with considering unprovoked flight / evasive behavior as basis for RS

	· In Wardlow, the majority held that unprovoked flight / evasive behavior is a “pertinent factor” in determining RS → while flight is not necessarily indicative of wrongdoing it is suggestive of such

· However, the minority argued that there may be many legitimate reasons as to why people would want to flee. Rather, the inference that can be drawn from flight will depend on the time of day, number of people in the area, whether the officer was in uniform, whether the runner was dressed, the direction and speed of the flight and whether the person’s behavior was otherwise unusual.

· Men who are entirely innocent may sometimes flee the scene through fear of being apprehended as the guilty party or from an unwillingness to be a witness.

· Also, the mere presence of police may indicate that there is “danger” which would cause somebody to leave the area → also some people believe that contact with police is itself inherently dangerous  (i.e. black males)


White (1990) (p.559) (meaning of “reasonable suspicion” – anonymous tip with corroboration sufficient)

· Facts: Anonymous tip that a woman was going to leave a particular apartment at a particular time and enter a particular vehicle and that she would be carrying drugs. Police observe a women leaving at the building at that time and entering a car matching the tipster’s description. Police stop the car. Was the stop permissible under the Terry standard of “reasonable suspicion”?

· Held:
· Stop was permissible: although this was a “borderline case”, the anonymous tip, as corroborated, exhibited sufficient indicia of reliability to constitute “reasonable suspicion” for the purposes of the investigative stop (i.e. predictive of future movement).
· “Reasonable suspicion is a less demanding standard than PC and can be satisfied within information that is less reliable than that required to show PC”. 
· Note: Here the tip was from an anonymous caller so there was no way to assess the reliability of the tipster, which generally proves fatal to establishing PC, but it was predictive of future behavior)
JL (2000) (p.559) (anonymous tip that person is carrying a gun is not sufficient (by itself) to constitute RS)

· Facts: Police receive an anonymous tip that a black man wearing a plaid shirt standing at a bus stop was carrying a gun. Police arrive and notice a black man wearing a plaid shirt and subject him to a stop and frisk. 

· Held: 

· Stop and frisk was invalid as the police did not have RS to make the stop.

· Although there was an anonymous tip, this tip was not predictive of any future information (unlike the tip in White) and there was no way for the police to assess its reliability by independent corroboration → accordingly there was not sufficient indicia of reliability of the tip to constitute RS (the tip only went to identity).

· As White was classified as a “borderline case”, this one surely falls on the other side.

· Importantly, the SC noted that there may be circumstances in which the danger alleged in the tip is so great as to justify a stop and frisk even without a showing of reliability of the tip (i.e. if there is a report that a person is carrying a bomb)

· Prof: The SC appears to be skeptical of the police claim that there was actually a tip (as there was no record of a call) and appears to suspect that the police were in fact just frisking young black men (which is supported by the fact that all 3 men at the bus stop were frisked).

Arvizu (2002) (p.562) (van near Mexican border = RS)

· Facts: Police stop a minivan and suspect that it carries drugs near the Mexican border. Police claim they had RS for the stop based on the type of van (commonly used for smuggling), its location on a road near the border, the driver slowed down when he saw police and appeared “stiff and rigid” and the children’s knees in the back appeared to be propped up. 

· Held: Stop was valid as police had a sufficient basis for RS.

Wardlow (2000) (p.563) (unprovoked flight / evasive behavior = RS)

· Facts: Police driving in car in a 4 car convey into a “high crime area”, they notice a man standing near a building holding an opaque bag. The man sees the police and begins to flee. Police chase and stop the man. They then conduct a frisk and find a gun. 

· Majority:

· An individual’s presence in a “high crime area” is not alone sufficient to support RS that a person is committing a crime, but in this case, it was not just W’s presence in the area but also his unprovoked flight and evasive behavior that gave the officer RS. 

· Unprovoked flight is different to a refusal to cooperate which cannot be used to objectively justify RS (Bostick) → flight by its very nature is not “going about one’s business”. 

· Dissent (Stevens, Souter, Ginsburg, Breyer):
· No RS for the stop.

· Given the diversity and frequency of motivations for flight, the inference that can be drawn from flight will depend on the time of day, number of people in the area, whether the officer was in uniform, whether the runner was dressed, the direction and speed of the flight and whether the person’s behavior was otherwise unusual.

· Men who are entirely innocent may sometimes flee the scene through fear of being apprehended as the guilty party or from an unwillingness to be a witness.

· Also, the mere presence of police may indicate that there is “danger” which would cause somebody to leave the area → also some people believe that contact with police is itself dangerous (i.e. black males).

Navarette (2014) (not in reading but discussed in class – 911 call re drunken driver, reliability of 911 tracer technology) 

· Facts: An anonymous motorist calls 911 to report a speeding truck that has overtaken her on the highway driving in a dangerous manner – “ran her off the road”. Police then pull the truck over suspecting that the driver was drunk, smelled marijuana and conducted a search that produced contraband. Did the officer have RS to make the stop?

Held: Yes, traffic stop was permissible even though the car was not being driven erratically when police observed it because under the totality of the circumstances, the officer had RS that the driver was intoxicated, which justified the stop (due to direct observation of caller and also inherent reliability of caller in light of new technology which traces 911 calls).

3. Was the scope of the “stop” permissible?

Rule: Scope of stop must be strictly tied to and justified by the circumstances which rendered its initiation permissible (Terry) (i.e. need to consider duration and intrusiveness of the stop)

Note: If a Terry stop lasts for longer than is reasonably necessary then it will become a functional arrest (i.e. an unlawful seizure because you need PC for arrest) (Royer)

Royer (1983) (p.552) (moving suspect to a different location is beyond scope of stop permitted under Terry – 15 minutes is too long)

· Facts: D observed by police at airport who suspect that he is a drug courier. They pull him aside at the gate, ask him a few questions (where he admits to travelling under an alias) and then take him into an interrogation room 40 feet away, where they search his luggage and find drugs.

· Held: The detention of D in the room for 15 minutes equated to a functional arrest, it went beyond the type of investigative stop permitted under Terry. In order to detain D in the room they needed PC, not RS. The police should have acted in a less intrusive manner → i.e. asked for D’s consent to search bags at the gate, or brought a drug-detection dog to confirm their suspicions.

Place (1983) (p.553) (90 minutes is too long for a “stop”)

· Facts: Passenger refuses to consent to search of bags at the airport. Officers seize the suitcases and call a drug detection dog which takes 90 minutes to arrive. 

· Held: The detention of the suitcases for 90 minutes without PC violated the 4th Amend. Under Terry, the officers would be permitted to briefly detain the luggage to investigate the circumstances that aroused his suspicion, but here 90 minutes was too long.

4. Was the “frisk” permissible?

Rule: 

· Officer needs to have RS that suspect is armed and dangerous (Terry & Adams v Williams)

· Scope of frisk must be limited to pat down for weapons, not manipulation of other items in pockets (Dickerson)

Dickerson (1993) (p.558) (contraband found during stop and frisk inadmissible as beyond scope of frisk)

· Facts: Officer conducting a stop and frisk feels an item in the man’s clothing that he believes to be drugs (knowing that it is not a weapon). Officer squeezes object in an effort to ascertain its character.

· Held:

· Just as there is a plain view exception, there is also a “plain feel” exception → however, you still need PC to make the seizure and the “feel” that leads to PC must be narrowly circumscribed to the scope of the frisk for weapons.

· However, in this case, the squeezing and manipulating of the object exceeded the legitimate scope of a frisk for weapons and accordingly the subsequent seizure was illegal.

E. PRETEXTUAL ACTION AND PROFILING

1. Pretextual arrest

Whren (1996) (p.576) (pretextual stop/arrest is ok – subjective intent of officers is not relevant for 4th Amend purposes)

· Facts: Plainclothes narcotics officers are patrolling a “high crime area” at night in an unmarked patrol car. They notice an SUV with black occupants driving unusually. SUV then does an abrupt turn without signaling and speeds away. Officers pull SUV over for traffic infringement and immediately notice (by looking through the window) drugs in D’s hands. 

· Held: Traffic stop was permissible as officers witnessed a traffic violation. Previous SC precedent (Robinson and Villamonte-Marquez) forecloses any argument that the constitutional “reasonableness” of a traffic stop depends upon the actual motivations of the officers involved. Subjective intentions play no role in ordinary PC determinations. Rather, the 4th Amend’s concern with “reasonableness” allows certain actions to be taken, whatever the subjective intent. Instead, the constitutional basis for objecting to intentionally discriminatory application of laws is the 14th Amend’s equal protection clause (not the 4th Amend). 

· Prof: The problem with Whren is that it is very difficult to make a successful equal protection claim – D needs to show that the police intentionally discriminated against him based on his race. The 4th Amend leaves police free to focus attention wherever they want. But there are also evidentiary problems if the courts always need to consider the officer’s subjective intent in making the stop/search. 

Kali (1986 – Illinois Court of Appeals) (p.581) (example of a successful equal protection claim)
· Facts: Prostitute was arrested over an ordinance almost never enforced (bells on bicycles). The arrest stemmed from a police-department policy requiring strict enforcement of all laws against suspected prostitutes. 

· Held: The arrest constituted intentional discrimination against the prostitute. Accordingly, her arrest violated the 14th Amend equal protection clause. 

· Dissent: Under the majority ruling, Al Capone would not have been prosecuted for tax evasion, since the government was primarily interested in his other unrelated organized crime activities. 

2. Profiling

Police discretion and profiling (p.569)
· Police officers enjoy considerable discretion in whether to enforce the law

· One of the principal questions in 4th Amend law is how strictly police regulation should be regulated (for example, when police can depart from the warrant requirement and the boundaries of “stops” and “frisks”) (p.569)

· One way in which police exercise their discretion is through the use of profiles: sets of characteristics that may (or may not) be correlated to particular kinds of criminal activity (for example, drug profiles – see Sokolow below)

· When a Mexican is selected based on his perceived ancestry his is made to pay a “racial tax” (Kennedy article - p.571)

· Racial profiling occurs whenever a law enforcement officer stops, arrests, searches, questions a person because the officer believes that the members of that person’s racial or ethnic group are more likely than the population at large to commit the sort of crime the officer is investigating (p.572)

· To be treated as a criminal is a basic insult to a person’s self-image and to his position in society (p.574)

· We should be deeply suspicious of racial profiling – global assumptions about the criminal propensities of a particular group are stigmatizing and reinforce negative stereotypes which is humiliating to the group (p.574)

· Police discrimination in traffic stops has received significant attention with frequent claims that police are much more likely to stop black motorists than white ones (p.581)

· Analysis of New Jersey turnpike stops indicated that 44% of police stops were of cars with black drivers (whereas black drivers only accounted for 14% of all vehicles on that stretch of road and nearly 98% of all drivers violated the speed limit by 6 miles or more)

· Some experts (such as Professor Banks) have argued that trying to eradicate racial profiling is futile – if racial profiling helps officers to apprehend drug traffickers then they will have a powerful incentive to use racial profiling no matter what the rules say. Rather, money would be better spent investing in vulnerable communities at the outset (p.583)

	Pros of racial profiling
	Cons of racial profiling

	· Profiling can arguably save money and allow for a more efficient allocation of limited resources. However the downfall to profiling in this instance is if the profile is wrong then resources are wasted.


	· Racist and discriminatory: generalizations are made about a whole community that can be unfounded accusations. It is immoral to treat one person with suspicion bases solely on the color of someone’s skin.

· Unethical: although racial profiling can help narrow down a suspect pool it will also target a particular group that contains people that have committed no crime at all.

· Racial tension: in areas where racial profiling is most prevalent by law enforcement animosities tend to run high which results in those most likely to be profiled against won’t cooperate with law enforcement when necessary even if they have not committed any crimes.

·  Statistically: there is no statistical proof that racial profiling can identify someone that has just committed a crime. Detaining someone under the assumption that they may have committed a crime is a civil liberties violation.


Brown v. City of Oneonta (2000 – 2nd Circuit) (Supp #3 p.1) (police can stop all persons of the same race who match physical description provided by the victim)
· Facts: Old lady is stabbed by a young black male. Police use a canine unit to track attacker’s scent to SUCO campus. The police attempt to locate and question every black male on campus. Once this fails, they then conduct a “sweep” of the surrounding town, stopping and questioning every black male and looking at their hands. 

· Held: In order to establish a 14th Amend equal protection violation, the plaintiffs need to prove that the police intentionally discriminated against them based on their race. However, the plaintiffs were not questioned solely based on their race, rather, they were questioned based upon the physical description provided by the victim (which included race, gender and age). The officers’ policy was race-neutral on its face – their policy was to investigate the crime by interviewing the victim, obtain a description of the assailant and seek out persons who matched that description. Accordingly, under the circumstances of the case, where the officers possessed a description of a criminal suspect, absent other evidence of discriminatory racial animus, the officers could act on the basis of that description without violating the 14th Amend equal protection clause.

Sokolow (1989) (p.569) (drug courier profiles are ok)

· Facts: Police use a drug courier profile to make a Terry stop at the airport (based on D’s short visit to Miami, paid cash for ticket, did not check his luggage and appeared nervous).

· Held: While the SC did not rely on the drug courier profile in concluding that there was reasonable suspicion for the stop, but neither did it condemn the use of such profiles.

· Dissent (Marshall): An “officer’s mechanistic application of a formula of personal and behavioral traits in deciding whom to detain can only dull the officer’s ability and determination to make sensitive and fact-specific inferences “in light of his experience””.

DOJ Guidance On Racial Profiling (Supp #3 p.13)
· In December 2014, the DOJ released new Guidance replacing the 2003 guidance paper.

· While the new Guidance has been described as a “step in the right direction”, many organizations have publicly criticized the DOJ for not going far enough in proscribing discriminating policing practices.

	Criticism of the new DOJ Guidance

	· It preserves the loopholes that allow for profiling at the airports and borders. These loopholes allow federal agents to target travelers solely because of their race, ethnicity, gender, national origin, religion, sexual orientation or gender identity. The new Guidance also fails to prohibit the pervasive practice of singling out and stopping individuals on suspected immigration violations for no reason other than baseless stereotypes.

· It allows the FBI to continue its extensive data-gathering and “mapping” of racial, ethnic, and religious communities. Racial and ethnic mapping involves collecting data on “racial and ethnic oriented” neighborhoods, businesses, and places of worship to “map” and investigate those communities. 

· It allows targeting based upon arrest data (not conviction data) – accordingly, there is potential for police to skew the statistics (as selective enforcement means that some communities will have much higher rates of arrest than others).  

· It allows law enforcement to continue directing sources and informants to spy on particular communities based solely upon their protected characteristics—e.g., race, ethnicity or religion—regardless of any connection to criminal activity. This coercive practice allows for the continued and discriminatory infiltration of 1st Amendment protected spaces such as mosques or other houses of worship, and community organizations or events, all without evidence of criminal activity. Allowing these practices to continue subjects entire racial, ethnic and religious communities to potential surveillance by law enforcement, the chilling effect of which cannot be overstated. For example, because of the NYPD’s Muslim spying program, many Muslims are afraid to attend mosques for fear of being targeted by law enforcement informants and officers. 

· It does not take any steps to prohibit profiling by state and local law enforcement agencies, except while such agencies are participating in a “federal law enforcement task force.” Yet, as described above, state and local law enforcement agencies like the NYPD have encounters with community members every day that raise serious concerns about discriminatory policing. 


Gross & Livingston article (Supp #3 p.25)

· 9/11 has changed public attitudes to racial profiling. In 1999, 81% of respondents in a national poll said that they opposed racial profiling, whereas in 2002, nearly 60% said they favored requiring “Arabs” to undergo more stringent security checks at airports (p.26)

· Common examples of racial profiling situations

· Highway drugs stops (“driving while black”) ( overwhelming evidence that police rely on race when deciding whom to stop and search (p.27)

· Gun searches ( some evidence (although not as strong as highway stops) that police use race to determine who to stop and frisk for weapons (p.27)

· Racial incongruity ( where an individuals race provides the substantial basis for suspicion even in the absence of information about specific criminal activity (i.e. stopping a white person in a neighborhood where majority of residents are black on the basis that white people go into the neighborhood to buy drugs (p.28)

· Underworld segregation ( where a person’s race might provide strong grounds for suspicion of belonging to a criminal organization (i.e. Italian of Sicilian descent for mafia) (p.29)

· Brown v Oneonta investigation ( although not technically a case of racial profiling as the police were acting of the victim’s description of her attacker, it is still concerning because the police stopped hundreds of people based on very limited information mainly to do with race, very humiliating for those stopped ( arguably offensive and unjustified

· We should be very wary of racial profiling: it is stigmatizing and reinforces negative stereotypes (as investigators are more likely to detect criminal behavior in groups that they target rather than groups that they overlook)


Prof: Dangers of racial profiling

· Exaggerating the threat of the particular racial/ethnic group

· Overstating the effectives of racial profiling as means of detecting criminal activity

· Overlooking the social costs of such a policy including:

· Failing to properly consider other strategies that could be more effective (i.e. opportunity cost)

· Loss of community trust in policing leads to less cooperation 

· The “intangible costs” ( the way that such a policy tears at the bonds of the community by alienating certain groups, it drives people apart rather than bringing them together

· It is also not just a simple ‘cost/benefit analysis’ ( there are also moral principles at issue: it is morally reprehensible to prejudge someone and assume that they have a greater propensity to commit crime simply because of their race.

F. EXCESSIVE FORCE

Test: Police may use deadly force if:

· (i) The suspect poses a threat to serious bodily harm to officer or others (self-defense); OR
· (ii) If pursuing a fleeing suspect and the officer has PC to believe that suspect poses a significant threat of death or serious physical harm to the officer or others (and if where feasible, a warning can be given) (Garner)

Note: The seizure of the suspect by the use of deadly force needs to be “reasonable” under the 4th Amend. Accordingly, you need to consider the nature of the crime, the threat posed by the suspect and whether he was attempting to flee (Graham).
Garner (1985) (p.630) (to use deadly force, officer needs PC that suspect poses a significant threat)

· Facts: Police receive a call about a burglar breaking into a house. Police arrive and suspect tries to flee by climbing over a fence. Officer sees that suspect is unarmed. Officer shoots suspect to stop him from fleeing and he dies. 

· Held: Deadly force may not be used unless it is necessary to prevent the escape and the officer has PC to believe that the suspect poses a significant threat of death or serious physical injury to the officer or others. In this instance, as the suspect was unarmed and the crime was a burglary (even though it was at night), there was no PC for the officer to believe that suspect posed any physical danger to the officer or others and therefore the use of force was constitutionally “unreasonable” (i.e. it is an “unreasonable” seizure as intrusiveness of seizure by use of deadly force is unmatched)

· Note: In Scott (2007) (p.635) it was held that Garner did not impose a rigid set of preconditions that apply whenever an officer uses deadly force, rather, the SC will always look at whether the actions of the officer were “reasonable” in the circumstances. In Scott, it was held to be a “reasonable” use of deadly force where a police officer rammed a fleeing suspect’s car resulting in the suspect becoming a quadriplegic. The car took into account the relative culpability of the suspect and the threat that he posed to other motorists on the road (there was powerful video footage which was shown to the SC).

Graham (1989) (p.637) (diabetes case – 4th Amend reasonableness standard applies to all excessive force claims (deadly or not), test = whether officer’s actions were objectively reasonable in the circs)

· Facts: Officer becomes suspicious after he sees man enter store and leave quickly. As it turned out, the man was a diabetic and needed sugar urgently. Officer follows man and uses force to makes a Terry investigative stop (man suffers broken jaw etc.) 

· Held: All claims that officer has used excessive force (deadly or not) should be examined under the 4th Amend “reasonableness standard”. Accordingly, the test is whether the officer’s actions were objectively reasonable in the circumstances (including nature of the crime, threat posed by suspect and whether he is actively attempting to flee), without regard to the officer’s subjective intent. As 4th Circuit erroneously considered the officer’s subjective state of mind, the matter was remanded for reconsideration under the reasonableness standard. 

G. CONSENT

Rule: 

· Consent to a search must be freely and voluntarily given, and not the result of duress or coercion, express or implied. (Schneckloth)

· “Voluntariness” is a question of fact to be determined from all circumstances (including the subjective vulnerability of the subject), and while the subject’s knowledge of a right to refuse is a factor to be taken into account, the prosecution is not required to demonstrate such knowledge as a prerequisite to establishing a voluntary consent. (Schneckloth)

· Third party consent can be given by a co-inhabitant (Matlock – based on voluntary assumption of risk by sharing premises) unless the other co-inhabitant is physically present and refuses permission (Randolph) 

· Third party consent may even be valid where a purported “co-inhabitant” has no actual authority to consent but it is reasonable for police to believe that the person does have actual authority (Rodriguez)

Note: We have already covered voluntariness in the context of a Terry stop under Drayton (i.e. would a reasonable person would feel free to decline the officer’s requests and terminate the encounter?) Now we are looking beyond the initial stop, as to whether the search itself is voluntary. 
Schneckloth (1973) (p.641) (consent must be voluntarily given, no need to warn defendant of right to refuse)

· Facts: Police pull over a car with 6 men for a broken taillight. Car belonged to driver’s brother. Police ask for permission to search and one of the passengers (not the driver) said “Sure, go ahead” and even helped the officer open the trunk and glove compartment. Officer found 3 stolen checks. It is clear that the “stop” is perfectly legal but was the consent validly given in relation to the search?

· Majority:
· To justify a search on the basis of consent, the 4th and 14th Amends require the prosecution to prove that the consent was in fact freely and voluntarily given, and not the result of duress or coercion, express or implied.

· “Voluntariness” is a question of fact to be determined from all circumstances (including the subjective vulnerability of the subject), and while the subject’s knowledge of a right to refuse is a factor to be taken into account, the prosecution is not required to demonstrate such knowledge as a prerequisite to establishing a voluntary consent.

· No evidence of coercive tactics in this case, therefore, consent was voluntarily given.

· Dissent (Marshall): Powerful dissent – if consent means that a person has chosen to forego his right to exclude the police from the place they seek to search, it follows that his consent cannot be considered a meaningful choice unless he knew that he could in fact exclude the police
	Arguments against warning of right to refuse search
	Arguments for warning of right to refuse search

	· Impractical to impose mandatory warning – searches normally occur within informal and unstructured conditions (highway etc.) which are a far cry from the structured atmosphere of a trial or police interrogation (which is inherently coercive and therefore you need Miranda warnings)

· Policing rationale – in situations where police have some evidence of illicit activity, but lack PC to arrest or search, a search authorized by a valid consent may be the only means of obtaining important information and reliable evidence (and if search is fruitless, could possibly prevent arrests & thus could lead to less inconvenience for the subject of the search)

· Vast difference between waiving rights that protect a defendant at trial (such as right to counsel etc – which in order to waive, you need to show intentional relinquishment) and waiving rights guaranteed under 4th Amend (which have nothing to do with promoting a fair trial but rather designed to protect security of one’s privacy against arbitrary intrusion by police)

· No evidence of inherently coercive practices by police in obtaining consent (and thus considerations that informed Miranda inapplicable here – techniques of police questioning and custodial surroundings were inherently coercive)

· Community interest in encouraging consent, for the resulting search may lead to the prosecution of crime

· Voluntariness of consent takes into account the subjective vulnerability of the subject (schooling, IQ etc.)
	· If consent means that a person has chosen to forego his right to exclude the police from the place they seek to search, it follows that his consent cannot be considered a meaningful choice unless he knew that he could in fact exclude the police (Marshall J dissent in Schenckloth)

· It is a legal fiction to say that the subject consented if he does not know that he has a right to refuse as he believes that he has no choice to refuse

· Not impractical to simply warn subject of right to refuse, very easy and quick

· Warning would not destroy “informality” of the exchange

· The FBI routinely informs subjects of their right to refuse to consent to a search

· Even if subjects are warned, unlikely that many will refuse search as they feel intense pressure to comply and feel that refusal is not a genuine option (study of Ohio highway stops found that there was no decrease in consent rates after police were required to warn motorists of right to refuse search – p.647)

· People consent for a variety of reasons (even when they know that they have something in their car) ( as they feel that they have to and would suffer adverse consequences if they don’t




Matlock (1974) (p.648) (third party consent – co-inhabitant can consent to search)

· Held: Where people mutually use property and have joint access or control for most purposes, it is reasonable to recognize that any of the co-inhabitants has the right to permit the inspection in his own right and that others have assumed the risk that one of their number might permit the common area to be searched.

Rodriguez (1990) (p.648) (third party consent – extended Matlock to situations where officer reasonably believes that purported “co-inhabitant” has authority to consent, but no such authority exists)

· Facts: GF beaten up and called police. She offered to let police into D’s apartment using her key. She described it as “our apartment” but she wasn’t actually residing in the apartment and therefore wasn’t a co-inhabitant.

· Held: Officer “reasonably believed” that GF had common authority over the premises (even though no such authority existed). Accordingly, the entry and search was reasonable in the circumstances. 

Randolph (2006) (p.649) (wife/husband case – a physically present co-occupant's stated refusal to consent to search will prevail over the consent of another other co-occupant)

· Facts: Separated couple, wife consents to police searching house but husband, who was standing at the front door, refuses.

· Majority: A physically present co-occupant’s stated refusal to permit entry prevails over the consent of another co-occupant, rendering the warrantless search “unreasonable” and invalid as to him. Accordingly, the search of the house was unreasonable.

· Dissent (Scalia/Roberts): Our common social expectations may well be that the other person will not, in turn, share what we have shared with them with another – including the police – but that is the risk we take in sharing and therefore the search was valid.

Frazier v. Cupp (1969) (p.654) (shared duffel bag case – assumption of risk)

· Held: Consent of one cousin (sharing duffel bag) was effective to result in the seizure of evidence used against both (assumption of risk analysis). In allowing his cousin to use the bag and in leaving it in his house, the defendant must be taken to have assumed the risk that his cousin would allow someone else to look inside.

Jimeno (1991) (p.657) (scope of consent search included bag on floor of car)

· Facts: Officer overheard telephone conversation in which it seemed like D was arranging a drug transaction. Officer followed D in his car and when he failed to stop at a red light the officer pulled him over and obtained his consent to search car. Officer found cocaine in a paper bag on the floor. Did the consent of the search include the paper bag on the floor?

· Held: The scope of a permissible consent search is determined by “objective reasonableness” under the 4th Amend – i.e., what would a reasonable person have understood by the exchange between the officer and the suspect? It is reasonable for an officer to consider a suspect’s general consent to search his car to include consent to examine a paper bag lying on the floor of his car.

H. ADMINISTRATIVE SEARCHES (“SPECIAL NEEDS”)

1. Overview

Two prong balancing test:

1. Is there a special need distinct from ordinary law enforcement?  (If not, no balancing—automatically unconstitutional)

2. If yes, balance the special government need with the privacy intrusion

Summary

· Administrative searches are another exception to the PC and warrant requirement.

· A search/seizure is ordinarily unreasonable in the absence of individualized suspicion, but there are exceptions for “special needs, beyond ordinary law enforcement”.

· In order to be lawful, the administrative search/seizure generally needs to be conducted pursuant to some neutral criteria to protect against arbitrary selection of those subjected to the procedures (Prouse)

· Whenever departure from the usual warrant and/or PC requirements is claimed on the basis of some “special need”, it is necessary that this need be sufficiently different from the state’s ordinary law enforcement interest.

Reasons for allowing administrative searches

· Less “scary” than a normal police search? Arguably not

· Not going to use fruits in criminal prosecution?  No, as long as the search is valid, can use the fruits under plain view doctrine (Sitz)

· Motive really does matter ( this is a key principle form the cases, it should be directed to a “special need” sufficiently different from general law enforcement to justify its implementation (note that in Whren, the SC held that an individual’s subjective intentions were irrelevant to the validity of a traffic stop that is justified objectively by PC – i.e. pretextual stops are permissible provided that the officer has PC), however, here intentions and motive of the police are very important in determining the validity of the search (see Edmond p.603)
· If the cost is borne on everyone then there are greater political checks (because politicians will be more concerned as opposed to costs that are borne on specific individuals) ( misery loves company ( when police stop a large group then the costs of policing are spread out more broadly
· Less impact on dignity as everyone has to go through the same thing 
What qualifies as an administrative search?

· Safety inspections (Camara)

· Border searches (Montoya de Hernandez)

· Vehicle checkpoints for illegal immigrants (Martinez-Fuerte)

· Vehicle checkpoints for drunk drivers (Sitz)

· Search of students in school (T.L.O.)

· Supervision of parolees and probationers (Griffin)

· Drug testing (Earls)

	Good
	Bad

	· Lidster (roadblock for gathering information of hit & run held to be valid)
· Martinez-Fuente (immigration roadblock near US border held to be valid)
· Board of Education v. Earls (drug testing at school held to be valid)
· T.L.O. (search of student’s purse by school official held to be valid)
· Sitz (sobriety roadblock held to be valid)
	· Edmond (narcotics roadblock held to be invalid, primary purpose = ord. crime detection)
· Chandler (drug testing of state candidates for office held to be invalid – not a special need)
· Safford (strip search of 13 year old girl at school for pain killers held to be unreasonable despite RS that she was distributing pain killers)
· Prouse (discretionary stops to check registration held to be invalid – due to unconstrained discretion on part of officers)


2. Early cases

Brown (1979)
· Held: Reasonableness of seizures that are less intrusive than a traditional arrest depends on a balance between the public interest and the individual’s right to personal security free from arbitrary interference by law officers. Consideration of the constitutionality of such seizures involves a weighing of the gravity of the public concerns served by the seizure, the degree to which the seizure advances the public interest, and the severity of the interference with individual liberty. 

T.L.O. (1985) (p.597) (first case to refer to “special needs” doctrine)

· Facts: Search of a student’s purse by vice-principal for cigarettes.

· Held: Search was valid under the 4th Amend. Neither the warrant nor PC requirements are suitable to “maintenance of the swift and informal disciplinary procedures needed in the school”. Justice Blackmun in his concurrence noted that there may be times “in which special needs, beyond the normal need for law enforcement, make the warrant and PC-requirement impractical.

Griffin (1987) (p.597) (program permitting search of probationers home held to be valid)

· Held: Warrantless search of probationers home was necessary under the special needs of the state to supervise probationers and respond quickly to misconduct.

3. Roadblocks

Martinez-Fuerte (1976) (p.598) (immigration checkpoint held to be valid)

· Held: Permanent immigration checkpoints on major U.S. highways less than 100 miles from Mexican border held to be valid. Balance tipped in favor of government’s interest in policing nation’s borders and the limited nature of the intrusion (brief stop).

Prouse (1979) (p.598) (discretionary stops to check registration held to be invalid)

· Held: Discretionary, suspicion-less stop for spot check of a motorist’s license and vehicle registration held to be unconstitutional because of “unconstrained discretion” on the part of the officers as to who to stop (however, stopping all motorists would have been permissible given the state’s “vital interest” in ensuring only those qualified to drive are behind the wheel). 

Sitz (1990) (p.598) (sobriety roadblock held to be valid)

· Held: Sobriety checkpoint program aimed at reducing the hazard posed by drunk drivers on highways held to be valid. Gravity of drunk driving problem and magnitude of the state’s interest in getting drunk drivers off the road weighed heavily in determination that the program was constitutional (also a minimal intrusion of 25 seconds). Also relevant that unlike the random stops in Prouse, all cars were stopped at the roadblock in Sitz. Suggests that stopping everyone is better than stopping only a few.

Edmond (2000) (p.599) (narcotics roadblock held to be invalid, primary purpose = ord. crime detection)

· Facts: Police began to operate vehicle checkpoints to interdict unlawful drugs. At each location, the police had a number of predetermined stops, one officer advises driver being stopped for drug check, asks for license & registration, checks for signs of impairment; conducts open view examination of the vehicle, narcotics-detection dog walks around the outside of each stopped vehicle, each stop conducted in same manner until particularized suspicion develops. Each stop lasted around 5 minutes.

· Held: Because the primary purpose of the checkpoints program was to uncover evidence of ordinary criminal wrongdoing (i.e. narcotics), the program contravenes the 4th Amend. Also different to sobriety roadblocks (as in Sitz) which are important for keeping impaired drivers off the roads.

Lidster (2004) (p.608) (roadblock for gathering information of hit and run held to be valid)

· Facts: Unknown motorist did hit and run. One week later police set up a highway checkpoint to ask for information about the incident. D went through checkpoint and failed sobriety test.

· Held: Primary purpose of checkpoint was to gather information about the hit and run – it was not ordinary crime enforcement. Accordingly, this case is distinguished from Edmond. Checkpoint held to be reasonable and thus constitutionally valid (minimal and brief intrusion upon liberty weighed against grave public concern in obtaining information in relation to a single and specific crime in which a person had died, i.e. not unknown crimes of a general sort, police looking for witnesses not suspects)

4. Customs and border protection

See Martinez-Fuerte above.
Montoya de Hernandez (1985) (p.613) (detention of suspected drug smuggler for 16 hours valid)

· Facts: Customs officials had reasonable suspicion to believe that the defendant, who had traveled from Columbia, was smuggling contraband in her stomach. She refused to submit to an x-ray, so was detained for 16 hours while a warrant was obtained. 

· Held: Even though the length of detention was long, it was acceptable as the balance of interests “leans heavily” in favor of the government at an international border (charged with protecting national security, preventing harmful entrants from entering (carrying diseases or explosives). Accordingly, detention was reasonable and constitutionally permissible.

Flores-Montano (2004) (p.613) (border searches extend to disassembling vehicle fuel tank)

· Held: Government’s general authority to conduct suspicion-less border inspections includes the authority to remove and disassemble a vehicle’s fuel tank (D had unsuccessfully argued that inspection of gas tank is not routine and should have been supported with RS).
5. Non-police searches

See T.L.O. above (search of student’s purse by vice-principal held to be valid).
Board of Education v. Earls (2002) (p.614) (drug testing at school held to be valid)
· Held: Suspicion-less drug testing of students who wanted to participate in extracurricular activities held to be valid. Students’ privacy interest at school was limited, especially in light of voluntary choice to participate in extracurricular activities, the degree of intrusion caused by the collection of a urine sample was minimal, and that school’s interest in combatting drug problem was sufficiently great to justify the intrusion.

Safford v. Redding (2009) (p.615) (scope of search must be reasonable – strip search of 13 year old girl at school for pain killers held to be unreasonable)

· Held: Unreasonable to strip search 13 year old to find contraband painkillers even though had reasonable suspicion that she was distributing them. SC considered the age and sex of the subject, intrusiveness of the threat, minimal threat that the drugs presented at the school.

Chandler (1997) (p.615) (drug testing of state candidates for office held to be invalid – not a special need)

· Held: Drug testing program which required candidates for state office in Georgia to submit a urine sample was held to be invalid. Although program was relatively unintrusive (just supply a urine sample), the purported “special need” was not substantial enough to suppress 4th Amend requirement of individualized suspicion. Nothing to suggest that drug use among state officials was actually a problem. Also, the candidates could schedule their own test dates (so could wait until they were clean). Program was more “symbolic than special” and therefore unreasonable and constitutionally invalid.

Camara (1967) (p.629) (administrative warrant necessary for fire inspections, although lower standard of PC than ordinary warrants)
· Held: Overturned earlier decision of Frank which permitted a municipal inspector to perform a home inspection without a warrant. Instead, it was held that an “administrative warrant” was necessary for home inspections (where tenant refused inspector entry or there was some immediate need for entry), however, given that routine periodic inspection is the only way to achieve universal compliance with health and safety codes, a lower standard of PC was required to issue the warrant. SC redefined the PC needed for such an “administrative warrant”.

I. FOURTH AMENDMENT REMEDIES

1. The Exclusionary Rule

Exclusionary Rule: A remedy that enables the court to suppress evidence at criminal trial where the evidence was obtained in violation of the Constitution (i.e. unreasonable search/seizure under the 4th Amend) (Weeks) (p.340)

	Policy considerations

	· The ER is the dominant remedy for 4th Amend violations

· The exact scope of the ER is still in flux (see Leon – good faith exception)

· The ER is a court-created remedy and deterrent, not an independent constitutional right 
· The main rationale for the ER is to deter law enforcement officers from conducting searches or seizures in violation of the 4th Amend (i.e. to protect the rest of us, even though D’s rights have already been violated)

· Two other historical justifications for the ER have been: (i) to make the defendant “whole again” had the illegal search/seizure not occurred (i.e. compensation); and (ii) imperative of judicial integrity (i.e. evidence that is tainted shouldn’t be used to found unsafe convictions, however, this argument runs the other way as undermines judicial integrity for people to escape prosecution based on minor technicalities). Today, the primary justification is deterrence.

· It is not a “fix all” remedy for police misconduct – rather it is simply about suppressing incriminating evidence – if no incriminating evidence is found then nothing to exclude (which is why a lot of 4th Amend violations go unchallenged when nothing is found)

· Costs of ER are fairly low – motions to suppress illegally seized evidence are filed in 5% of criminal cases (of which, defendants win 17%, i.e. 83% of motions are unsuccessful) (p.340) and only 1-2% of felony arrests escape punishment (p.351)

· Courts have also carved out several exceptions to the exclusionary rule where the costs of exclusion outweigh its deterrent or remedial benefits (see Leon good faith exception)

· The ER also applies to exclude evidence obtained in violation of 5th Amend (i.e. Miranda) and 6th Amend (right to counsel)

· A companion to the ER is the "fruit of the poisonous tree" doctrine. Under this doctrine, a court may exclude from trial not only evidence that itself was seized in violation of the Constitution but also any other evidence that is derived from an illegal search. 


Mapp v. Ohio (1961) (p.340) (exclusionary rule applies to states as well as federal govt)

· Facts: Police came to house pursuant to info that someone was hiding there. Officers knock on door and ask to be let in. The owner, Mrs M (after phoning her attorney) refuses entry. Officers force their way into the house by kicking down one of the doors. Attorney arrives and officers prevent him from seeing Mrs M. Police claim to have a “warrant” but won’t give it to her (no evidence of a warrant is ever produced at trial). Police conduct thorough search of house and find lewd material.

· Held: Exclusionary rule also applies to states under the 14th Amend Due Process Clause. Previously, it had not applied to states (per Wolf decided in 1949). Factual considerations in Wolf no longer apply (back then, nearly 2/3rd of states opposed to ER, whereas now nearly half have adopted it; also need to protect judicial integrity, allowing states to admit unlawfully seized evidence encourages disobedience to the Const. and incentivizes Feds to “walk across the street” and provide such evidence to states to prosecute, i.e. differences b/w state and federal rules were an invitation to evasion between both levels of law enforcement; otherwise 4th Amend right to privacy and to be secure from rude invasions is an “empty promise”).

· Concurrence (Black): The 4th Amend text alone doesn’t contain provision expressly precluding use of evidence seized unreasonably, but when taken together with the 5th Amend ban against self-incrimination, a constitutional basis requires the exclusionary rule.

· Harlan (Dissent): Need for judicial restraint, stare decisis, when deciding to overrule past decisions. Also, need to be mindful of rights of states.

2. Good faith exception to exclusionary rule

Good faith exception: The exclusionary rule will not apply where the officer has acted in good faith and his reliance upon a warrant was objectively reasonable in the circumstances (Leon)

Leon (1984) (p.658) (exclusionary rule does not apply where officer acts in good faith reliance upon a warrant)

· Facts: Tip from informant that people selling drugs from house. Police do extensive surveillance and see people coming and going with small packages. Based on this info, officer applies for a search warrant (that was reviewed by several DAs before) and issued by a magistrate. Search is executed which reveals drugs. D challenges search based on insufficient PC to support warrant.

· Held: 

· Officer acted in good faith and his reliance on the warrant was objectively reasonable and the extreme sanction of exclusion is inappropriate in the circumstances (“good faith exception”). The affidavit was not “bare bones” and contained details of extensive investigation, and even state appeal judges were in disagreement as to whether there was enough for PC. 

· The primary rationale for the exclusionary rule (i.e. to deter police misconduct) does not apply in relation to judicial officers ( incentives for police misconduct are not present
· Officer cannot be expected to question the validity of the magistrate’s determination ( effectively penalizing the officer for the magistrate’s mistake

· Prof: This is essentially a “magistrate exception” for when they get the PC wrong. 

Evans (1995) (p.668) (Good faith applies to arrest made in reliance upon court error)
· Facts: Police stop car and enter D’s name in a computer in police car which states that he is wanted on an outstanding arrest warrant (in fact it was a mistake due to an error in the court’s clerk office). Officers arrest D and search car finding drugs. 

· Held: Good faith exception applied – drugs found during search were admissible despite mistaken arrest. ER meant to deter police not court clerks. Officers would have been derelict in their duty if they failed to make the arrest based on the information in the computer.

Herring (2009) (p.669) (Good faith excep. can apply to police error – extension of Leon to police error)

· Facts: D arrested based on a mistake about outstanding warrant due to error by another police employee in neighboring county. Officer had called neighboring county to check if there was a warrant outstanding and after being told that there was, asked to be faxed a copy. Officer then arrested D. However, after D had been arrested it was discovered that the warrant had been previously recalled.

· Held: Good faith exception in Leon extended to apply to police error. Question turns on the culpability of police and potential exclusion to deter wrongful police conduct. Officer reasonably believed that there was an active warrant. In this case, the error was because of isolated negligence by another police employee (no suggestion that errors are routine) therefore the evidence should not be suppressed (however, if police had been shown to be reckless in maintaining warrant system then ER would suppress evidence).

3. Other remedies


Damages (p.353)
· Unconstitutional searches/seizures may give rise to tort claims such as false arrest or trespass

· Problem is that qualified immunity of officers limits government’s liability for damages

· Harm may not be substantial enough 

Injunctions (p.355)
· Hard to get for police misconduct as need to establish likelihood that plaintiff will suffer from the same police misconduct again in the future
· LA v. Lyons (p.355): claim for future relief failed to raise “actual case or controversy” because no grounds to believe that claimant would in the future be subjected to police chokehold again

Criminal prosecutions (p.357)
· Criminal prosecution of officers for breach of D’s constitutional rights is possible but rare (however, was used to prosecute officers who beat Rodney King)

Administrative and political remedies (p.359)

· Police regulation and discipline of officers, but this is mainly directed at deterring police misconduct rather than compensating victims

III. LINE-UPS (IDENTIFICATION PROCEDURES)

1. Overview

Summary

· Post-indictment line-ups and show-ups are “critical stages” of the case at which the defendant’s 6th Amend right to counsel applies (Wade).

· If D has not yet been indicted, then whether 6th Amend applies depends upon whether formal adversarial judicial proceedings (FAJP) have otherwise been initiated (whether by way of formal charge, preliminary hearing, information, indictment or arraignment) as this is the point from which the 6th Amend right to counsel attaches (as govt has “committed itself to prosecute”) (Kirby).

· Right to counsel under 6th Amend is justified based upon (Wade): 

· 1) Limited opportunity for cross-examination/challenging evidence at trial (i.e. D is not in a position to observe suggestive inferences made by police and therefore doesn’t know what is going on behind the scenes – unlike scientific evidence which can be challenged without lawyer needing to be present for DNA testing as these tests can be “easily reconstructed”, it is very difficult for D’s counsel to successfully reconstruct a line-up); and 

· 2) Preventing planting of seed for misidentification at the outset (i.e. reduce potential for suggestive inferences and miscarriages of justice from mistaken identity).

· No right to counsel at photo array (Ash).

· Even if identification is highly suggestive but reliable then it may still be admissible (Manson).

· Line-ups are not prohibited by the 5th Amend (SC has unequivocally held that compelling someone to stand in a line up is not self-incriminating as 5th Amend protects against testimonial evidence and standing in line up (or giving handwriting or voice exemplars) isn’t testimonial).

· Note: Suggestive practices might include having only white people in the line-up where there the defendant is black etc. Even if counsel is present, he does not need to object contemporaneously in order to preserve right to challenge line-up (Prof).

· Where D has been denied his right to counsel, then in-court testimony of the unconstitutional line-up will be suppressed under the exclusionary rule.

2. Post-indictment line-ups and show-ups

Wade (1967) (p.160) (6th Amend right to counsel applies at post-indictment line-ups)

· Held: Post-indictment lineups are “critical stages” of the case at which the defendant’s 6th Amend right to counsel applies. As D was not represented nor waived his right to counsel, his 6th Amend right had been violated. See justification set out above (limited opportunity to challenge credibility of witnesses and to prevent “seeds” of misidentification being planted by suggestive influences from police).

Gilbert (1967) (p.161) (in-court testimony of unconstitutional line-up is excluded)

· Held: Where an unconstitutional line-up is held in violation of D’s right to counsel, there is a per se exclusionary rule with respect to in-court testimony of the eyewitnesses specifically mentioning the unconstitutional line-up.

Stovall (1967) (p.160) (urgent need to show D to witness did not violate due process)
· Held: Imperative need to show D to witness in hospital (who was seriously injured and about to go in for major surgery) was permissible, even though D was shown by himself (suggestive procedure), given the extenuating circumstances. The rule in Wade only applies to future line-ups, not retroactively. However, D could prevail if he could show that his due process rights under the 14th Amend were violated (i.e. that the ID was “so unnecessarily suggestive and conducive to irreparable mistaken identification that he was denied due process of law”) but SC held that the identification procedure, though suggestive, was necessary because of the witness’ injured state. 
Example: Police videotape line-up and witnesses response, but the defendant’s lawyer is not present. Applying Wade you could argue that the videotape avoids the constitutional concerns because the videotape will be provided to the defendant’s counsel so he will be able to see exactly what happened and challenge the identification evidence under XXN. But defense counsel could argue that you don’t know what is happening off camera so it still doesn’t fully remedy the issue of not having counsel present. 

3. Pre-indictment line-ups and show-ups

Rule: 6th Amend right to counsel only attaches from initiation of formal adversarial judicial proceedings (FAJP) (Kirby)

Kirby (1972) (p.162) (6th Amend right to counsel only attaches from initiation of FAJP)

· Held: 

· 6th Amend right to counsel only attaches from initiation of formal adversarial judicial proceedings (FAJP), whether by way of formal charge, preliminary hearing, information, indictment or arraignment. 

· The initiation of FAJP is not mere formalism but rather that starting point at which the government has committed to prosecute. It is the point that marks the commencement of the “criminal prosecutions” to which the 6th Amend applies.

· As FAJP had not commenced, D was not entitled to counsel at line-up.

· Prof: Kirby is a strange decision, why does pre-indictment make any difference to the justifications for having counsel present (i.e. limited opportunity to challenge evidence / preventing suggestive influences)? Also, if “indictment” is the “line”, then the “line” is actually drawn at FAJP which can start from a “formal charge”. Also, it is unsettled whether an arrest warrant issued by a magistrate = FAJP.

Moore (1977) (p.163) (6th Amend right attaches even at preliminary court hearing)
· Facts: Witness identified D at preliminary court hearing (to determine whether there was PC to bind D over to grand jury and to set bail) at which he was unrepresented. 

· Held: It was plain that the government had “committed itself to prosecute” and therefore the 6th Amend right to counsel had attached. 

4. Photo arrays

Rule: No 6th Amend right to counsel at photo array (Ash)

Ash (1973) (p.164) (no right to counsel at photo array)

· Held: No 6th Amend right to counsel at photographic identification by witness (as Wade concerns do not apply given that D is not present), however, this does not preclude a due process violation.  

Manson (1977) (p.165) (if ID is highly suggestive but still reliable then it may still be admissible)

· Facts: D’s photo was shown to an undercover police officer that identified him as the perpetrator.

· Held: Even where the identification procedure is highly suggestive, it may still be admissible if there is sufficient evidence of reliability. Reliability is the lynchpin in determining the admissibility of identification testimony where suggestive practices have been alleged – “totality of the circumstances test”. Factors to be weighed against the corrupting effect of the suggestive identification include: 

· The opportunity of the witness to view the criminal at the time of the crime; 

· The witness’ degree of attention; 

· The accuracy of his prior description of the criminal; and

· The witness’ level of certainty

· Prof: The gradual erosion of Wade is really sad, out of all of the developments of the Warren SC, this seemed the least controversial. 

IV. POLICE INTERROGATION

A. BACKGROUND

Police interrogation raises multiple constitutional concerns including:

· 5th Amend (privilege against self-incrimination)

· 6th Amend (right to counsel)

· 14th Amend (due process voluntariness test)

B. DUE PROCESS VOLUNTARINESS TEST

1. The voluntariness test

Due process voluntariness test = A statement is involuntary (and therefore obtained in violation of the 14th Amend due process clause) if “D’s will has been overborne by pressure” (Spano)

Note: 

· To make this determination, the court relies on a “totality of circumstances” test that includes both the subjective characteristics of the D (education, nationality, age etc.) as well as the objective details of how the police conducted the interrogation (length of time, use of deceptive ploys such as “Bruno friends” as in Spano). 

· It is effectively a balancing exercise in which the court considers (i) the reliability of the confession against (ii) the offensiveness of the police conduct, and (iii) the social need to solve crimes
Summary
· The due process voluntariness test rests upon the 14th Amend (not the 5th Amend)
· A confession that is obtained in an involuntary manner is a violation of the 14th Amend due process
· It is important because it will apply even in situations were Miranda (5th Amend) or right to counsel (6th Amend) do not apply or have been waived – for example the voluntariness test will still apply in situations where the defendant has validly waived his Miranda rights but is placed under extreme pressure by the interrogator (or mislead with false promises)
· It also provides historical context to Miranda, difficult to understand the decision without appreciating the history
· Ashcraft – 36 hours continuous questioning = involuntary confession

· Watts – continuous questioning for 6 days with short breaks = involuntary confession
· Payne – threat of mob violence = involuntary confession
· Stroble – physical kick/slap preceding confession not involuntary (but likely decided differently today)

· Spano – totality of the circs test: D’s will was overborne by relentless questioning and use of deceptive ploys by police (i.e. “Bruno friend”)

· Connelly – D is schizophrenic and hears “voices” telling him to confess to police, not involuntary
2. The 14th Amendment text

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside. No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

3. Voluntariness due process cases

Brown (1936) (p.672) (first case involving the DP voluntary test – proposed in dissenting opinion)

· Facts: Defendants being held in custody and whipped with a belt until they confessed.

· Dissent (Hughes CJ): The methods used to obtain the confessions were a clear denial of due process.

Ashcraft (1944) (p.763) (36 hours continuous questioning = involuntary confession) 

· Facts: D deprived of sleep and continuously questioned in “relays of officers” for 36 hours. 

· Held: 36 hours continuous questioning resulted in an involuntary confession in violation of due process (note that D claimed that he never confessed, SC held that even if he did it was not a voluntary confession based on the circs). 

Watts (1949) (p.764) (continuous questioning for 6 days with short breaks = involuntary confession)

· Facts: D detained and questioned by officers in relays for nearly 7 days with rest breaks in between. Eventually D makes a confession after being continuously for 9 hours.

· Held: If the confession is a product of sustained pressure by police then it does not issue from free choice. In this case, the relentlessness of such interrogation implies that it is better to disclose than to persist in refusal to answer questions which is D’s constitutional right. Accordingly, the confession was held to be involuntary and the conviction was set aside.

· Dissent (Jackson): What are the alternatives to solving this heinous crime where there is otherwise insufficient evidence? If the ultimate quest of a criminal trial is the truth and if the circumstances indicate that no violence or threats elicited the confession then why should society be deprived of the suspect’s help merely because he was confined and question for a long time? Verification leaves me in no doubt that confession was genuine.

Payne (1958) (p.766) (threat of mob violence = involuntary confession)

· Facts: D is black and told that there was a white mob waiting outside police station unless he confesses.

· Held: Confession was involuntary and D was denied due process (based on psychological brutality).
Stroble (1952) (Supp #6 p.7) (physical kick/slap preceding confession not involuntary – but likely decided differently today)

· Facts: D is wanted for questioning in relation to child murder. Civilian spots D and takes him to an officer who detains him in a park office while waiting for patrol car to arrive. Officer kicks one of D’s shoes and parks officer slaps D in the face. Car arrives and while D is being transported in the car he is questioned by police and makes admissions. D is then interrogated at DA’s office in front of 19 people for 2 hours. D’s attorney arrives during the interrogation but was denied access to D.

· Held: Confession was not the result of coercion or duress. There was a 1-hour passage of time between the “coercive act” at the park (i.e. kick/slap) and the confession at the DA’s office. Plus D was eager to confess and had decided independently of any duress by police to “make a clean breast of his guilt”.

· Dissent (Douglas): Confession was preceded by physical violence from police and should be excluded.

· Prof: Very likely that today a court would find that the confession was involuntary due to physical abuse. But back in 1952, the 5th Amend had not yet attached to states.

Spano (1959) (Supp #6 p.17) (involuntary confession = totality of the circs test: was D’s will overborne?)

· Facts: Fight in bar, D leaves to go get gun and comes back and shoots victim. D goes into hiding and is indicted in his absence. D then surrenders and is arrested. D refuses to answer questions (and is denied access to counsel despite multiple requests). After 8 hours of continuous interrogation the police decide to use Bruno (a police officer who was D’s friend) and pretended that Bruno would get into trouble unless D confessed. D then made admissions.

· Held: D’s confession in the “totality of the circumstances” was involuntary. D’s will was overborne by official pressure, fatigue, and sympathy falsely aroused. In considering the “totality of the circs”, the SC had regard to the following factors:

· D was foreign born;

· He had a limited education (only progressed one-half year at high school);

· 8 hours of continuous interrogation;

· Denied attorney despite repeated requests;

· History of emotional instability; and

· Deceptive use of Bruno to elicit a confession.

· Concurrence (Douglas et al): D had already been indicted and had asked for and been denied his right to counsel. Depriving D of counsel prior to trial may be more damaging than denial of counsel at trial itself and was a violation of 14th Amend (note: that 5th and 6th Amends had not yet been expressly imposed upon the states). Accordingly, his conviction should be reversed on the sole ground that there was a violation of this 6th Amend right to counsel. 

Connelly (1986) (p.792) (schizophrenic “voices” told D to confess to police is not involuntary)

· Facts: D approaches a police officer and confesses to murder. Officer immediately gives Miranda warnings and D confesses again. D claimed that “voices” told him to confess and argued that his confession was involuntary.

· Held: D’s will was not “overborne” by pressure or coercion from the police, therefore, not involuntary (police conduct was reasonable and excluding confession would not deter future police misconduct ( i.e. no suggestion that police had improperly coerced D into confessing, rather it was off his own volition, no public interest in excluding his confession)

4. Policy considerations (advantages and disadvantages)

	Advantages of voluntariness test
	Disadvantages of voluntariness test

	· Wide scope to carry out interrogation (good for law enforcement)

· Higher interests in solving crime, easier to investigate 

· Socially desirable to obtain truthful confessions

· Allows the court to balance the reliability of the confession against the offensiveness of the police conduct in light of the social need to solve crimes
	· Is this balancing (totality of the circs) test a good approach or is a clear rule preferable?

· Vague test – unclear when it will be satisfied

· No guidance for lower courts (resulting in unpredictable application)

· No guidance for police officers → no bright lines → creates uncertainty as to appropriate methods during the interrogation 

· The test is very dependent upon a “swearing contest” between D and police as to what happened during the interrogation (no record if D is tired or vulnerable, word of the officers against D) ( it is invariably easier for the police to win these swearing contests

· Susceptible to police manipulation (“gaming it”) and hindsight bias (hard for judge not to admit involuntary confession)

· Affects citizen trust in the integrity of law enforcement which in turn makes it harder for police to obtain co-operation of the people

· Tolerates at least some pressure being applied which can lead to police brutality. If people don’t know their rights then they may fear brutality
· Miranda ruling shows that voluntariness test didn’t really do much to eliminate police coercive practices

· Two classes of people don’t need a Miranda warning: career criminals and well-educated suspects = unfair advantage 

· Unreliability of pressured confessions: innocent people have been exonerated by DNA evidence where they wrongly confessed under police pressure

· Bottom line: D is interested in remaining silent v. society wants him to talk → incompatible values and impossible for lower court to balance


C. FIFTH AND SIXTH AMENDMENT RIGHTS

1. The 5th Amendment

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

Summary
· The 5th Amend privilege against self-incrimination contains three basic elements: compulsion, incrimination and testimony (p.712)
· Paradox inherent in the privilege: generally, the criminal law grants greater protections to innocent citizens than criminals (for example: under the 4th Amend police can only search if they have a good reason (i.e. probable cause and a warrant) to believe that the search will uncover evidence of a crime), but with the privilege against self-incrimination it works the other way, the greater the risk of self-incrimination, the broader the legal protection and the narrower the authority that is granted to the government – why is this the case? (p.711)
· 5th Amend designed to prevent against the “cruel trilemma” if compelled to testify: perjury, self-incrimination or contempt (see Murphy below)
· Even if client is innocent, there are many strategic reasons why a lawyer would not want to put them on the stand to give evidence (Prof Schulhofer Supp #6 p.31)
· If witness is offered immunity to testify then the privilege does not apply as when a witness’s response will offer no fear of criminal penalty, then there is no protection for testimonial privacy (Balsys)
· Over the years, the SC has at times restricted the scope of the 5th Amend privilege not because of any theory but because of the government’s need to gather evidence and information in order to govern: if govt is unable to gather evidence than criminal justice system may not be able to do its job v. if the govt can get any info it wants than the privacy and autonomy values underlying the privilege might become a nullity (p.713)
Murphy v. Waterfront Commission (1964) (p.727) (policies underpinning the 5th Amend privilege)

· Held (Goldberg J): The privilege against self-incrimination develops our liberty; shows our noble aspirations and unwillingness to subject someone to the cruel trilemma of self-accusation, perjury or contempt; preference for accusatorial rather than an inquisitorial system; fear that self-incriminating statements will be elicited by inhumane treatment and abuses and our realization that the privilege whilst sometimes a “shelter to the guilty” is often a “protection to the innocent”. 

Balsys (1998) (p.728) (5th Amend does not protect against prosecution by foreign nation)

· Held: 5th Amend privilege does not extend to the risk of prosecution by a foreign nation. Also, if a witness is offered immunity to testify then the privilege does not apply as when a witness’s response will offer no fear of criminal penalty, then there is no protection for testimonial privacy.

Bram (1897) (p.760) (confession while naked = involuntary)

· Facts: D was charged with killing the master of his ship. He was stripped of his clothes while interrogation took place and confessed. 

· Held: The SC invoked the 5th Amend privilege and held because the confession was involuntary it should be suppressed.

2. The 6th Amendment 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defense.
3. Moving away from the voluntariness test: Massiah & Escobedo
Background: Increasing dissatisfaction with the voluntariness test and growing distrust of state fact-finding processes led the SC to seek out alternatives to the voluntariness test. They found one in the 6th Amend right to counsel as indicated in Massiah (p.767)

When does your 6th Amend right to counsel attach?

· Under Escobedo’s “focus and purpose test”, the 6th Amend RTC attaches where investigation has begun to focus on a particular suspect and is for the purpose of eliciting incriminating statements, even in a pre-indictment setting (Escobedo)

· IN EXAM: You would want to argue if you are in a pre-FAJP setting, that D’s 6th Amend right to counsel had still attached under Escobedo’s “focus and purpose test” and therefore, by not having his counsel present during interrogation (even if he validly waived Miranda), D’s 6th Amend right was violated and therefore the confession should be excluded (but noting the ambiguity in footnote 4 of Miranda which appears to suggest that Miranda has displaced Escobedo)
Massiah (1964) (p.767) (6th Amend right to counsel prevents police from secretly eliciting incriminating statements from D in a post-indictment setting)

· Facts: D was indicted on narcotics charges, retains lawyer and pleads not guilty. Whilst on bail, a federal agent installs a secret listening device in the car of one of D’s co-defendant’s (who was cooperating with the police). The agent then listed to incriminating statements made by D in the car. 

· Held: D was denied basic protections of the 6th Amend guarantee of right to counsel when evidence of his own incriminating words was used against him at trial which federal agents had secretly and deliberately elicited from him after he had been indicted and in the absence of counsel. 

· Note: 

· The approach of the Spano concurrence, that the conviction should be reversed on the sole ground that the defendant was denied right to counsel, becomes the holding in Massiah. 

· Also the SC did not question that the investigation of D’s suspected criminal activities could continue, rather just that the defendant’s own incriminating statements, obtained by the agents using surreptitious means, could not constitutionally be used by the prosecution as evidence against him at his trial.

· Although the police cannot use D’s incriminating statements against D, they can still use them against others.

· Massiah was not clear, for example, did it matter whether D had been indicted or obtained counsel? The SC returned to these matters a year later in Escobedo where the D had been arrested but not charged and had purported to invoke his right to counsel (p.772)

Escobedo (1964) (p.772) (Focus and purpose test: 6th Amend RTC attaches where investigation has begun to focus on a particular suspect and is for the purpose of eliciting incriminating statements, even in a pre-indictment setting)

· Facts: D was arrested and taken to a police station for questioning (he had not yet been indicted). Over several hours, the police refused his repeated requests to see his lawyer. D’s lawyer sought unsuccessfully to consult with D. Police told D that his “lawyer didn’t want to see him”. D finally subsequently confessed to murder.
· Held: 6th Amend right to counsel attaches where a police investigation is no longer a general inquiry into an unsolved crime but has begun to focus on a particular suspect in police custody and the questioning is for the purposes of eliciting incriminating statements. Accordingly, as D had been denied access to his lawyer, his 6th Amend RTC had been violated.

· Note: This decision is really important because it suggests that your 6th Amend RTC still attaches in a pre-indictment setting where you can satisfy the “focus and purpose test” (recall that Kirby held that 6th Amend RTC only attached after FAJP in a line-up context). However, the scope and application of Escobedo today remains uncertain, especially in light of Miranda’s footnote 4 which appears to suggest that Escobedo has been displaced by Miranda, but you would still argue it as defense counsel in the exam as an alternative right of redress.

D. MIRANDA

1. Overview

Rule: Under Miranda, procedural safeguard warnings must be given to a person subjected to custodial interrogation, otherwise any statements made by that person are presumptively compelled and therefore inadmissible. 
Summary
· Threshold question of whether the person is in “custody” and being “interrogated”.
· It is a prophylactic bright-line rule, without warnings there is a conclusive presumption that the confession was inherently compelled and therefore inadmissible under the 5th Amend.
· Once D invokes right to silence then the questioning has to stop – accordingly, it is not just a right to silence but also a right to not be questioned. This questioning “cut-off” is the real “teeth” of Miranda, as it allows D to exercise some control over the interrogation (the warnings themselves are of limited impact).
· It is a per se rule, no need to take into account the subjective characteristics of the D (p.780)
· Miranda warnings are doctrinally derived from the 5th Amend – it is about privilege against self-incrimination, not 6th Amend right to counsel – although the warning says that you have a right to counsel, this is a “5th Amend right to counsel” which is justified on the basis that you need to be able to consult with counsel in order to decide whether the exercise your right to silence. In actual fact, the police don’t technically have to provide you with an attorney under Miranda, rather, they just have to cease questioning you until an attorney is present (or if they are questioning you to collect evidence to use against someone else) (Prof: accordingly, the notion that Miranda is a “right to counsel” is misleading – see p.812)
· Miranda attempts to balance the need for police questioning as a tool for effective law enforcement (and the importance of admissions in punishing those who violate the law) with the recognition that custodial interrogation is “inherently coercive” and that there is a substantial risk that police will inadvertently traverse the fine line between legitimate efforts to elicit admissions and constitutionally impermissible compulsion. Miranda attempts to reconcile those competing concerns by giving the defendant the power to exert some control over the interrogation (Moran p.833)
	Policy considerations for Miranda
	Policy considerations against Miranda

	· Bright-line rule, designed to give clear guidance to police and the court for practical administrative application

· Avoids many of the issues associated with the Spano voluntariness test (i.e. uncertainty, unclear when it will be involuntary etc.)

· Administratively easy to apply – i.e. warnings are very easily given

· Process of custodial interrogation is inherently coercive, therefore, appropriate bright-line safeguards are warranted
· Without proper safeguards, the process of custodial interrogation contains inherently compelling pressures which work to undermine the individual’s will to resist and to compel him to speak where he would not otherwise do so freely

· Individual is swept from his familiar surroundings into police custody, surrounded by antagonistic forces and subjected to techniques of persuasion = inherent compulsion to speak

· Prevent police brutality and coercion/trickery in extracting confessions

· Although the rule is over-inclusive in nature (i.e. the rule will operate to exclude statements in situations where they were genuinely not compelled, but because the police made a mistake warnings were not given and so the statement is therefore inadmissible) this is better than the under-inclusive nature of the voluntariness test (i.e. which did not adequately prevent constitutional violations)
	· It doesn’t avoid the problems associated with the “swearing contest” which plagued the voluntariness test – i.e. police officer will still swear in court that D was validly warned/waived, whereas D will swear that he was not. The court is still left in the uncomfortable position of having to decide who to believe

· Only a small % of people actually invoke their Miranda rights (around 80% waive – p.790)

· Why not instead just require taping of interrogations – surely that is a better solution as the court can then determine whether the defendant was actually compelled? Some states such as Alaska and Minnesota require taped interrogations (p.790)

· Over time lots of loopholes/exceptions have been carved out which make Miranda less effective in reality than it is in theory (i.e. “public safety exception in Quarles) ( it provides the illusion of protection, while in fact providing limited protection for suspects, who are still prone to voluntary confessions or waiver

· It is over-inclusive (i.e. it excludes statements that were not actually compelled, which is the purpose of the 5th Amend protection) ( social cost to society of releasing guilty suspects

· Also, the rule operates indiscriminately in all criminal cases, regardless of the severity of the crime

· Undermines efficiency of police, makes it harder to obtain evidence 


2. The Miranda decision

Miranda (1966) (p.774)

· Facts: D is a Mexican national who is arrested for kidnapping and rape of girl. After 2 hours of interrogation he confesses. Not informed of right to counsel or right to remain silent. No suggestion of overt physical coercion or psychological ploys.
· Held (majority): 

· Prosecution may not use statements stemming from custodial interrogation of D, unless it demonstrates the use of procedural safeguards effective to secure the 5th Amend privilege against self-incrimination 

· Custodial interrogation = questioning initiated by law enforcement after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way

· Procedural safeguards = prior to any questioning, person must be warned (at a minimum) that: 

· (i) s/he has a right to remain silent; 

· (ii) that any statement s/he does make may be used as evidence against him;
(iii) that s/he has a right to consult with an attorney and have the attorney present during questioning; and

· (iv) that if s/he is indigent, then an attorney will be appointed.

· Waiver = D may waive effectuation of his/her rights provided waiver is made voluntarily, knowingly and intelligently (and it will not be presumed simply from silence alone after the warnings have been given). Any evidence that D was threatened, tricked or cajoled into a waiver will show that D did not voluntarily waive his privilege (p.782)

· Implications once warnings have been given (p.781):

· If D states at any time that he wants to remain silent, the interrogation must cease; and

· If D wants attorney, the interrogation must cease until an attorney is present.
· Not affected (p.783): General on-the-scene questioning of citizens in the fact finding process is not affected, nor are any statements given voluntarily or freely without compelling influences (i.e. D walks into police station and confesses to first police officer he sees without being prompted to say anything, police don’t need to stop and warn everyone who enters the station)
· Dissent (Harlan, Stewart & White):

· Evils of normal police questioning are exaggerated. The new rule will markedly decrease the number of confessions ( social cost of letting guilty people go free.

· They reject that D was actually compelled: interrogation was during the daytime, he was exposed for questioned for only 2 hours before voluntarily confessing, no suggestion of coercion.

· Potential over-inclusive impact, Ds who were not actually compelled into making statements will go free ( the rule operates indiscriminately regardless of the seriousness of the crime.
· Notes: 

· See policy considerations in the table above.

· Majority held that the right to have counsel present is “indispensible to the 5th Amend privilege” in circumstances of custodial interrogation, to ensure that the individual’s right to choose whether to remain silent “remains unfettered during the interrogation process” (p.780) ( accordingly, the right to counsel in Miranda is justified on the 5th Amend not the 6th Amend (i.e. it is a separate “5th Amend right to counsel”, distinct from the 6th Amend)

· Though Miranda displaced the due process voluntariness test as the primary constitutional limit on police interrogation, “voluntariness” still remains relevant for two primary reasons (i) waivers must be voluntarily given; and (ii) due process voluntariness continues to apply to confessions, in addition to Miranda.

2. Was there “custody”?

Test: Has D been “taken into custody or otherwise deprived of his freedom of action in any significant way” (Miranda)
Factors to consider
· Was D’s freedom deprived? Was he detained or physically restrained? 

· Was D was familiar with his surroundings (i.e. had he been there before etc.). If so, then less likely to be “custody” as there will be less psychological pressure compelling D to make a statement against his free will (Murphy – probation office ≠ “custody” as D familiar with setting and been there before, but note Orozco where D was in his bedroom and still held to be custody, Beckwith ​– IRS agents at home) 

· Was D in prison? Even if D is in custody in a technical sense, it may not be “custody” if he is familiar with his environment (Perkins – not in “custody” despite being in prison and making admissions to undercover officer as he was familiar with his environment, and it was not seen as a demand for information from “police blue”) ( SEE PRISON TABLE BELOW
· Was D in a vehicle? Even if D voluntarily go into the vehicle, could he get out of the vehicle? (Drayton – bus case: “whether a reasonable person would feel free to decline the officer’s requests or otherwise terminate the encounter” ( held that D was free to get up and leave the bus despite officers standing near exits)

· Subjective intent of police officers is irrelevant for the purposes of “custody”, i.e. doesn’t matter if the police don’t consider D the prime suspect, it may still be “custody” (Stansbury p.798)
· Terry stops (and traffic stops) are not “custody” for the purposes of Miranda, however, once the Terry stop “ripens” into an arrest as the officer obtains incriminating information, then Miranda’s restrictions apply (Berkemer)

Custody
· Orozco (p.795)– questioning in bedroom at 4am by 4 police officers = custody 

· Stansbury (p.798) – questioning at police station even where D is not under arrest and the police don’t consider D to be the prime suspect before he confesses = custody (i.e. subjective intent of officers is irrelevant) 

Not custody

· Mathiason (p.795) – no custody where suspect voluntarily goes to police station (not under arrest) and gave confession 

· Beckwith (p.795) – no custody when D is questioned in his home by 2 IRS agents about tax fraud, although the “focus” of an investigation was on D at the time of the interview in the sense that it was his tax liability which was under scrutiny, D was not in the custodial situation described by Miranda 
· Berkemer – no custody for traffic stops, even where suspect is intoxicated, makes admissions and is not free to leave the scene and will be arrested (p.795)

· Traffic stops are generally brief and only last a few minutes

· Typical traffic stop is in public, motorist does not feel “at the mercy of police”

· Accordingly, D is less in danger of being induced “to speak where he would not otherwise do so freely”

· Traffic stops are more akin to Terry stops than formal arrest, which are not implicated by Miranda
· Murphy (p.798) – no custody where D makes confessions to a probation officer. SC held that D was familiar with the probation office, the appointment for the interview had been arranged at a mutually convenient time, he was free to leave the office at any time, he had been there before and therefore was less likely to succumb to psychological pressure to confess against his will.

· Perkins (p.805) – no “custody” even though D was in prison (and therefore in custody in the technical sense) and confessed to undercover officer placed in his cell, as the coercive atmosphere was lacking: D thought he was speaking freely to another prison inmate who he viewed as an equal, Miranda does not protect D from boasting about his criminal activities in front of people he thinks are his cellmates (but note that Marshall J in dissent held that D was in “custody”)
Note: Also consider Drayton bus case – would a reasonable person have felt free to decline the officer’s requests or otherwise terminate the encounter? 

· Officers did not brandish weapons, make intimidating movements or threats, apply any force, block the exits or even speak in an authoritative tone ( not a Terry “stop”

· Also, no obligation on the part of police to inform citizens of their right to refuse when seeking permission to conduct a warrantless search – consent to the search just needs to be voluntary in the totality of the circumstances (Schneckloth)
3. Was there “interrogation”?

Two prong test (Innes): When D was in custody was he subjected to either:

1. Express questioning; OR

2. Functional equivalent (that is, any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect) ( considered from the perception of D
Summary

· Coercion is determined from the perspective of the suspect (Perkins – D was familiar with his prison environment and thought that he was talking to fellow cellmate “equal”, therefore not coercive)

· Intent of police is relevant for interrogation, but not for custody (Mauro – letting wife in to see D)

· Even if D is in custody (i.e. prison), then it may not be “interrogation” if he does not know that he is talking to a government agent and therefore does not perceive it as a demand for information from “police blue” (Perkins)

· Routine booking questions about D’s “biographical data” is not interrogation (Muniz)

· The use of undercover agents in prisons can also violate the 6th Amend RTC where D has been indicted for the crime that the information is sought in relation to (Henry p.810) and also the 14th Amend Due Process Clause (Fulminante p.810 – where confession by D was held to be involuntary as the informant offered to protect D from threats in prison if D provided information about a murder) 

	Prison is not “custodial interrogation”
	Prison is “custodial interrogation”

	· Where D thinks that he is speaking freely to his fellow inmates who he views as “equals” the coercive atmosphere associated with police interrogation is not present lacking

· Coercion is determined from perspective of the suspect. Miranda forbids coercion, not mere strategic deception

· D was familiar with the prison environment as he had spent time in prison before, therefore, less psychologically intimidated by his surroundings and accordingly less likely to be compelled into making incriminating statement
· Miranda does not protect D from boasting about his criminal activities in front of people he thinks are his cellmates
	· Even where D is familiar with his environment it can still be “custody” (Orozco – bedroom)

· Miranda is not simply concerned with police coercion but also police deception which results in compulsion (i.e. police tactics which induce a confession out of trickery)

· Custody works to the state’s advantage in obtaining incriminating information, the psychological pressures inherent in confinement increase the suspect’s anxiety, making him more likely to seek relief by talking to others and is therefore more susceptible to undercover agents who elicit information 

· Constant threat of physical danger peculiar to the prison environment ( incentive to impress other inmates by recounting violent past acts

· Police control the environment, can decide who they place in the cell and therefore have a unique opportunity to exploit the suspect’s vulnerability 

· Compulsion isn’t eliminated by the suspect’s ignorance of his interrogator’s true identity 

· Sends the wrong message to police – that trickery is appropriate under Miranda


Innis (1980) (p.799) (handicapped girl case – 2 prong test)

· Facts: D arrested and advised of Miranda rights and invoked his right to a lawyer. While in police car on the way back, 2 officers in the front start having a conversation with each other: “wouldn’t it be a pity if a handicapped girl finds the gun?” D overhears conversation and then confesses and takes officers to location of the gun.

· Held: 

· D was not “interrogated” for the purposes of Miranda. 

· Miranda safeguards only come into play whenever a person in custody is subjected to either:

· (i) express questioning or 

· (ii) its functional equivalent (that is, any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect) ( considered from the perception of D, not the intent of the officers

· In this case, there was no express questioning (as officers were having a conversation between themselves) nor was there functional questioning (as officers did not know that their conversation was reasonably likely to elicit an incriminating response from D as they had no information to indicate that D was particularly susceptible to an appeal on his conscience concerning the safety of handicapped children).

· Dissent (Stevens J): Interrogation must include any police statement or conduct that has the same purpose or effect as a direct question. Statements that appear to call for a response from the suspect as well as those that are designed to do so, should also be considered interrogation.
· Prof: The Innes test is unworkable, rather, the better approach is that proposed by Stevens J in dissent that looks at whether the suspect is aware that he is being provided with a formal demand for information. 

Mauro (1987) (p.804) (intent of police is relevant for interrogation – not interrogation when allowed wife to visit D over reluctance of police)

· Facts: D arrested given warnings and refuses to speak to police. D’s wife insists on speaking to him. Police are reluctant but inform couple that the conversation will be recorded.

· Held: Even though the police knew there was substantial likelihood that incriminating material would be obtained, the police had tried to discourage the wife from going into the room – it was not a “psychological ploy” – the officers did not send the wife in for the purpose of eliciting incriminating statements. Therefore, not interrogation. 

Perkins (1990) (p.805) (Not interrogation where D is unaware that he is speaking to a govt agent, no demand for information from “police blue”)
· Facts: Police receive information from a prison informant about an unsolved murder and place an undercover officer in a prison cell with informant. Undercover officer then purports to create a scheme to break out of prison by killing a guard and asks informant’s cellmate (D) if he has ever committed a murder. D makes incriminating statements.

· Held: 

· Voluntary statements made to undercover officer were admissible as not “interrogation” even though D was technically in custody. Miranda warnings not required when suspect is unaware that he’s speaking to a law enforcement officer and gives a voluntary statement.

· Coercion is determined from perspective of the suspect. Miranda forbids coercion, not mere strategic deception.

· In this case, the coercive atmosphere was lacking: D thought he was speaking freely to another prison inmate who he viewed as an equal, Miranda does not protect D from boasting about his criminal activities in front of people he thinks are his cellmates. D was also familiar with the prison environment as he had spent time in prison before, therefore, less psychologically intimidated by his surroundings.

· Concurrence (Brennan J): Agrees that questioning by the undercover officer did not amount to “interrogation” in an “inherently coercive” environment, but held that the trickery used by the officer in making D confess may have constituted a 14th Amend due process violation. 

· Dissent (Marshall J): 

· Even where D is familiar with his environment it can still be “custody” (Orozco – bedroom).

· Miranda is not simply concerned with police coercion but also police deception which results in compulsion (i.e. police tactics which induce a confession out of trickery).

· Custody works to the state’s advantage in obtaining incriminating information, the psychological pressures inherent in confinement increase the suspect’s anxiety, making him likely to seek relief by talking to others and is therefore more susceptible to undercover agents who elicit information. 

· Constant threat of physical danger peculiar to the prison environment ( incentive to impress other inmates by recounting violent past acts.

· Police control the environment, can decide who they place in the cell and therefore have a unique opportunity to exploit the suspect’s vulnerability. 

· Compulsion isn’t eliminated by the suspect’s ignorance of his interrogator’s true identity. 

Example: Suspected drug smuggler detained at airport and left in a room by herself with newspaper clippings about how carrying drugs inside your body can lead to death. She then knocks on the door and tells police that she has swallowed drugs. No Miranda warnings had been administered. Can the statement be excluded under Miranda?
· Clearly the woman is in “custody” ( detained in a room

· Was she being “interrogated”? Under the first prong of the Innes test there was no express questioning, but what about the second prong? By placing the newspaper clippings on the table should the police have known that it was reasonably likely to elicit an incriminating response? Arguably yes – the woman could make a compelling argument that the clippings were a “psychological ploy” designed to get her to talk, especially where it is clear that the clippings had been cut out from the newspaper and deliberately placed on the table by themselves.

Muniz (1990) (p.810) (routine booking questions – not interrogation)
· Facts: D arrested for drink driving and taken back to police station where he is asked routine administrative questions about his name, address, height, weight etc.

· Held: Routine booking questions about D’s “biographical data” did not constitute “interrogation” for the purposes of Miranda.

4. Were the appropriate warnings given?

Rule: If the required warnings were not given then a Miranda waiver is clearly impossible and the presumption of police coercion is irrebuttable (p.811)

Recall that 4 essential warnings are required under Miranda:

· Prior to questioning he has a right to remain silent

· That anything he says can be used against him in a court of law

· That he has the right to the presence of an attorney

· If he cannot afford an attorney then one will be appointed for him prior to any questioning (p.811)

Note: Precise language is not required, the SC has tolerated some flexibility with the exact formulation of the waiver given by police (see Prysock p.811)

5. Was a valid waiver given?

Rules: 

· If D does not invoke his Miranda rights, then the police must obtain a valid waiver of those rights before proceeding with the interrogation (Miranda)

· D will only waive his Miranda rights where the waiver is made “knowingly, intelligently and voluntarily” (Miranda) ( this in turn involves 2 dimensions: (i) waiver must be a product of free choice (i.e. no coercion) and (ii) made will full awareness of the rights being abandoned and the consequences of doing so (Moran v. Burbine)

· Any evidence that D was threatened, tricked or cajoled into a waiver will show that D did not voluntarily waive his privilege (Miranda)

· Events happening outside of D’s knowledge will not affect his valid waiver, unless D himself is misled (Moran – attorney told that D would not be questioned, D did not know that attorney had called)

· Valid waiver even though police did not tell D all of the crimes they intended to interrogate him about (Spring)

· Where D is warned and remains silent (or replies ambiguously), then D’s subsequent uncoerced statement establishes an implied waiver of the right to remain silent (Berghuis – where D remained silent and did not unambiguously invoke his right to silence. Note: this means that if D does not invoke, then the police may continue to interrogate)

· Where D says “I will talk to you but I’m not signing any form” = waiver inferred from actions and words (Butler)
	Silence/ambiguous reply should be an implied waiver
	Silence/ambiguous reply should not be a implied waiver

	· Practical administrative reasons – requirement of an unambiguous invocation of Miranda rights provides easier guidance to officers in how to proceed in the face of ambiguity 

· Suppression of a voluntary confession where D has been ambiguous would place a significant burden on society’s interest in prosecuting criminal activity

· Treating an ambiguous act as an invocation of Miranda rights would only add marginally to Miranda’s goal of dispelling compulsion inherent in custodial interrogation ( not worth the social cost

· The main purpose of Miranda is to ensure that D is properly advised of his rights, once he has been advised then the ball is in his court to either invoke or waive, police should not be penalized from D’s failure to expressly do either

· Where Miranda warnings are given and understood by D, a subsequent uncoerced statement should logically be interpreted as an implied waiver of the right to remain silent 
	· Miranda clearly held that valid waiver will not be “presumed” and that “mere silence is not enough” and that a “heavy burden” rests on the government to prove that D validly waived – accordingly, by accepting an implied waiver this clearly represents a significant departure from Miranda’s protections and is in direct conflict with established precedent (as the dissenters observed in Berghuis)

· By allowing an implied waiver, this will only create more uncertainty and undermine Miranda’s goals of providing concrete guidelines to the police, rather the onus should be on police if they are unsure to expressly clarify whether D has in fact waived 

· It is counter-intuitive to require that in order to exercise a right to silence, D must speak

· Where D sits for a long period of time without speaking during an interrogation, it cannot reasonably be understood other than as an invocation of his right to silence. If D makes an ambiguous statement or engages in conduct that creates uncertainty then police should ask for clarification

· Custodial interrogation is inherently coercive, requiring police to clarify whether D has waived will provide greater certainty that statements are truly voluntary

· Sends the wrong message to police – increases the potential for police trickery

· Also, if a waiver can be implied, then when D does not invoke, the police can effectively continue to interrogate D for as long as they want until he says something at which point it will be interpreted as a waiver – seems like a “cruel dilemma” for D


Moran v. Burbine (1986) (p.829) (events happening outside of D’s knowledge will not affect his valid waiver – police can mislead attorney, just not mislead D into waiving)

· Facts: D arrested on B&E charge, waives his Miranda rights by signing a form. While in custody his sister tries to arrange a lawyer who phones the police station and receives an assurance that D will not be questioned until the following day. In fact, D is questioned that same evening and confesses to murder.
· Held: 
· Miranda holds that D may waive his rights provided he does so “knowingly, intelligently and voluntarily” ( waiver must be a (i) product of free choice (i.e. no coercion) and (ii) made with full awareness of the right being abandoned and the consequences of doing so.
· No doubt that D validly waived his rights with full knowledge of what he was doing. Events happening unknown to D do not affect his capacity to waive his rights.
· Police failure to tell D about the telephone call did not invalidate the waiver, while withholding information is objectionable as a matter of ethics, such conduct will only invalidate a waiver if it “deprives a defendant of knowledge essential to his ability to understand his rights and the consequences of abandoning them”, which was not the case here 
· No constitutional rule that police must notify D of his attorney’s attempts to reach him.
· However, on facts more egregious than here, the police deception might rise to the level of a due process violation (but note that Stevens J in dissent does find a DP violation). 
· Dissent (Stevens J): Failure to notify D that his attorney was trying to had called made his wavier invalid. The deception of the attorney was akin to deception of D himself. No distinction between a deceptive misstatement and the concealment by police that his attorney had called. This deception voids the waiver. Also, police interference in the attorney-client relationship constitutes a due process violation.
· Prof: As long as police don’t mislead or trick D into waiving, then they can mislead the attorney. 
Spring (1987) (p.840) (valid waiver even though D not told of all the crimes for interrogation)

· Held: Valid waiver even though D was not told of every crime that the police wanted to interrogate him about. Mere silence by law enforcement as to the subject matter of the interrogation is not “trickery” sufficient to invalidate the waiver.
Berghuis (2010) (p.841) (where D is warned, silence and later uncoerced statement = implied waiver)

· Facts: D arrested for murder, before interrogation is asked to read and sign a waiver. D refuses to sign but reads one of the warnings aloud to demonstrate that he can read English. Officers begin interrogation, at no point does D say that he wants to remain or silent or wants an attorney. D is largely silent until he confesses after nearly 3 hours (when the officer appealed to his religious conscience).  

· Held: 
· Where the prosecution shows that a Miranda warning was given and that it was understood by D, D’s subsequent uncoerced statement establishes an implied waiver of the right to remain silent.
· No formalistic waiver procedure for Miranda – the law will presume that where D has an understanding of his rights and acts in a manner inconsistent with their exercise, that D has made a deliberate decision to relinquish those rights.
· On the facts, it was clear that D had waived his right to remain silent for 3 reasons:
· 1. It is clear that D understood those rights from reading the waiver;
· 2. If D did not want to waive his right to silence then he should have unambiguously invoked or remained silent and not responded to officer’s questions; and
· 3. No evidence that D’s statement was coerced.
· Accordingly, D knowingly and voluntarily made a statement to police and in doing so, waived his right to silence. Had D invoked at any point during questioning then further interrogation must cease, but he did not do this.
· Dissent (Sotomayor, Stevens, Ginsburg & Breyer):

· Requiring D to counter-intuitively speak to exercise his right to silence and construing ambiguity in favor of police marks a substantial retreat from the protections outlined in Miranda
· SC precedent is clear that the govt has a “heavy burden” in proving a valid waiver, the court must not presume that D waived, “mere silence” is “not enough”
· Where D sits for a long period of time without speaking during an interrogation, it cannot reasonably be understood other than as an invocation of his right to silence. If D makes an ambiguous statement or engages in conduct that creates uncertainty then police should ask for clarification. But otherwise D’s right to cut off questioning should be “scrupulously honored” (applying the Mosley standard)
· Prof: 
· Berghuis may be the single most important decision since Miranda because it puts the burden on the D to unambiguously invoke his/her rights, otherwise, it will be permissible to continue questioning. 
· Berghuis also appears to eliminate the “space” between invocation and a valid waiver, which suggests that until the moment when D clearly invokes his Miranda rights, the police may continue to seek a waiver of those rights and as soon as D says something he will be held to have impliedly waived his rights (assuming that he has been validly warned and the statement was uncoerced).
Butler (1979) (p.854)
· Facts: D is arrested and given a waiver to read which he acknowledges that he understands but refuses to sign. D says “I will talk to you but I am not signing any form”. D then makes incriminating statements.
· Held: Waiver was inferred from D’s actions and words.
6. Has there been an invocation of Miranda rights?
Rules: 

· In order to invoke Miranda rights, D must do so unambiguously (Davis – also recall Berghuis were it was held that silence was not sufficient to constitute invocation)

· Once D unambiguously invokes Miranda rights (either right to silence or attorney), then the interrogation must cease immediately (Miranda)

	Re-interrogation where D has invoked right to SILENCE
	Re-interrogation where D has invoked right to COUNSEL

	· Test: Whether under the totality of the circumstances, D’s right to “cut off questioning” has been “scrupulously honored” (Mosley)

· Relevant factors:

· Time that has passed

· Different crime?

· Different interrogator?

· Mosley – 2 hours sufficient for re-interrogation where initial interrogation was promptly cut off, D given fresh warnings, different crime and different interrogator

· Policy justification: when D is invoking right to silence he is suggesting that he can handle the situation by himself and he doesn’t need outside held (Prof: this distinction does not really make sense)
	· Rule: Once D has invoked right to counsel, D cannot be subjected to further interrogation (even where fresh warnings are given) until counsel has been provided, unless D initiates further communication (Edwards)

· Initiates further communication = D has demonstrated a desire to discuss the subject matter of the criminal investigation (Bradshaw)

· Even where D invokes his rights to counsel and then decides immediately after to talk, this will not constitute a valid waiver of his right to counsel (Smith – “I’d like a lawyer” and then a few seconds later “All right, I’ll talk to you” – but difficult to reconcile with Bradshaw)

· Cannot re-interrogate, even if the re-interrogation is in respect of a different crime (Roberson)

· Counsel needs to be physically present in the room for D to be re-interrogated (Minnick)

· However, 14 days is sufficient for re-interrogation, provided that D has had a “break in custody” (i.e. D cannot be isolated and has to be free to consult with others including an attorney) (Shatzer) 

· Policy justification: when D invokes right to counsel he is indicating that he needs help from someone else (that he can’t handle the situation by himself), therefore, D should be entitled to more protection than where he simply invokes right to silence


Invocation

Davis (1995) (p.819) (D must unambiguously invoke rights)
· Held: D must unambiguously invoke his right to counsel. Where D makes a reference to an attorney that is ambiguous in that a reasonable officer in light of the circumstances would have understood that he might be invoking his right to counsel, then this will not constitute invocation.  
Smith (1984) (p.820) (where D invokes his rights to counsel and then decides to talk, this will not constitute a valid waiver of his right to counsel)
· Facts: D is 18 years old and mid-way through being read his rights said “I’d like a lawyer” and then after the officer finishes reading his rights says, “All right, I’ll talk to you”. 
· Held: After D invoked his right to counsel, his subsequent response cannot be used to cast doubt on the initial invocation. Accordingly, D had invoked his right to counsel and his confession is inadmissible. 
Barrett (1987) (p.821) (no invocation where D agreed to talk but refused to sign statement w/o attorney)

· Held: Where D agrees to talk but refuses to sign a statement until a lawyer is present, this does not amount to an invocation of the right to counsel.
Fare (1979) (p.821) (no invocation where D asks for probation officer instead of attorney)

· Facts: D (juvenile) being interrogated about a murder and after being given his warnings says “Can I have my probation officer here?” Officer says no, he is not going to call probation officer “but you can have an attorney”. D agrees to talk and then makes incriminating statements.

· Held: D did not adequately invoke right to counsel, therefore, statements are admissible.
Re-interrogation after invocation

Mosley (1975) (p.814) (2 hours after invocation of right to silence is ok if re-interrogation is about unrelated crimes)

· Facts: D arrested, warned and questioned for burglaries. He invokes right to silence (but not attorney) and questioning immediately stops. About 2 hours later, a different police officer questions D about an unrelated homicide. That officer gave fresh Miranda warnings, obtained a waiver and then secured incriminating information. 

· Held: No violation of Miranda rights. The admissibility of the statement depends upon whether police “scrupulously honored” D’s right to “cut off questioning”. In these circumstances, it was clear that during the first interview, the questioning immediately ceased once D invoked his rights. The subsequent questioning was preceded by a fresh set of warnings and was entirely unrelated to the robberies, therefore, the police were not “trying to wear down D’s resistance” to answering questions about the robbery. 
Edwards (1981) (p.816) (where D has invoked right to counsel, cannot re-interrogate (even where fresh warnings are given) until counsel has been provided)

· Facts: D arrested for murder, given warnings and waives rights. After some interrogation he says “I want an attorney before making a deal”. Questioning then ceased and D is returned to his cell. The next morning, 2 detectives come to talk to him. D is taken to the interrogation room and given fresh warnings. D then makes incriminating statement. 
· Held: Additional safeguards are necessary for right to counsel. Where D has invoked his right to counsel, D cannot be subjected to further interrogation until counsel has been made available to him (even where fresh warnings are given and D then makes incriminating statements). This will not be a valid waiver of his RTC. However, if D initiates further communication, then this would be admissible. 
· Note: See Bradshaw below – the test for “initiating further communication” is whether D demonstrated a desire to discuss the subject matter of the criminal investigation.
Roberson (1988) (p.824) (where D has invoked right to counsel, cannot re-interrogate after 3 days even for a different crime)

· Facts: D arrested for burglary and invokes right to counsel. 3 days later a different police officer questions D about a different burglary. D is given warnings again and then agrees to talk. 

· Held: Statements were inadmissible under Edwards (the SC distinguished Mosley on the basis that it involved the invocation of a right to silence, not right to counsel).
Minnick (1990) (p.824) (Once D invokes right to counsel, then counsel needs to be physically present for D to be re-interrogated – even if D has consulted with counsel outside of the interrogation room)
· Facts: D invokes right to counsel, speaks to counsel briefly (unclear whether on the phone or in person) and then is re-Mirandized and re-interrogated and makes incriminating statements.

· Held: When right to counsel is invoked, interrogation must cease, and officials may not reinitiate interrogation until counsel is physically present in the room (irrespective of whether D has had an opportunity to consult with counsel on the phone or outside of the interrogation room).

· Dissent (Scalia): The Constitution is not designed to protect suspects from “their own folly”. An admission of guilt that is not coerced is socially desirable as it promotes justice and rehabilitation. Today’s extension represents “prophylaxis built upon prophylaxis”.

Shatzer (2010) (p.826) (where D invokes right to counsel, police can re-interrogate after 14 days provided that D has had a “break in custody” – i.e. returned to “normal life” and been able to consult with others)

· Facts: D in prison for unrelated crime. In August 2003, while still in prison, he is interviewed about allegations that he abused his son. D invokes right to counsel. Nearly 3 years later (while still in prison), D is questioned by a different detective about abusing his son. D is given Miranda warnings and confesses. 

· Held: Where D invokes right to counsel, police can re-interrogate after 14 days. D’s return to “general population” following his first interrogation represented a “break in custody” as he had returned to normal life and was no longer isolated. If he wanted to, he could have obtained the advice of his attorney or family and friends. His change of heart was less likely to be attributable to “badgering” than further deliberation that caused him to decide to cooperate. 
“Initiating further communication” (per Edwards exception)
Bradshaw (1983) (p.822) (where D demonstrates a desire to discuss the subject matter of the investigation, this will constitute “initiating further communication”)

· Facts: D arrested and says “I want an attorney”. Questioning ceases. A few hours later as D is being moved to another police station he asks “what is going to happen to me now?” Officer says “you don’t have to talk to me without an attorney and if you do talk it will be your own free will”. That starts a conversation with the officer about where he was going and what he will be charged with. Officer then suggests that D should take a polygraph to which he agrees. D then signs Miranda waiver, undergoes polygraph and makes incriminating statements. 

· Held: By asking “what is going to happen to me now?” D “initiated” further communication. Although some inquiries are so routine (such as a request for a glass of water), D’s question represented a desire for a generalized discussion about the investigation and therefore there was not an Edwards violation. 

· Dissent (Marshall et al): D was just asking where he was going, he had not demonstrated a desire to discuss the subject matter of the criminal investigation, therefore not “initiation”.
Fields (1982) (p.823) (requesting polygraph = “initiating communication”)
· Held: Where D invokes right to counsel but later “initiated communication” by requesting a polygraph test and then makes incriminating statements, this was admissible even though D was not given additional Miranda warnings before the polygraph. 
E. THE SIXTH AMENDMENT RIGHT TO COUNSEL

1. Overview

Rule: Where FAJP have commenced, D has a 6th Amend right to counsel whenever the government interrogates him, unless D waives (Massiah, Brewer)
Brewer v. Williams (1977) (p.882) (“Christian burial speech” – once FAJP commenced, D has a 6th Amend right to assistance of counsel whenever the government interrogates him, no evidence of waiver)
· Facts: D (mental patient) arrested on warrant for murder, given Miranda warnings and obtains attorney. D arraigned before court in neighboring county. Attorney obtains a promise from police not to interrogate on drive back (one of his attorneys is denied permission to ride in the car). While in car, detective gives a “Christian burial speech” about family not being able to bury their missing daughter and says to D “I don’t want you to answer me, just think about it”. D then directs officers to location of the body.
· Held:

· Clear that FAJP had already commenced before start of car ride (D had been arrested on a warrant and arraigned before a judge).

· Circumstances of this case are “constitutionally indistinguishable” from Massiah, where it was held that once FAJP have commenced against an individual, he has a 6th Amend right to assistance of counsel whenever the government interrogates him. D had been deprived of that right in the car when he made the incriminating statements.

· No evidence that D had waived his 6th Amend right – proper standard for waiver of 6th Amend right is an “intentional relinquishment or abandonment of a known right or privilege” (per Zerbst)

· Attorney, as D’s agent, made clear to police that D was not to be interrogated before seeing him, also D said in the car that he “would tell the whole story” after he had seen his attorney. Accordingly, no basis for concluding that D had waived his 6th Amend right.

· Dissent (Burger CJ): D waived 5th Amend right to silence and 6th Amend right to counsel when he led police to the body. Voluntary disclosures made without coercion should not be suppressed. Need to weigh deterrence of police conduct against strong social interest in prosecuting criminals. Core purpose of 6th Amend right is to safeguard the fairness of the trial and the integrity of the fact-finding process. In this case, where D’s disclosures were voluntary and uncoerced and the evidence of how the child’s body was found is of unquestioning reliability, there is no issue of fairness or evidentiary reliability to justify suppression. Rather, the majority appears to suppress simply to deter future police conduct.  
Henry (1980) (p.891) (6th Amend violation where jail informant questions D in absence of counsel – as govt “deliberately elicited” information)

· Facts: Government planted an informant in cell with D (who had been indicted). Informant initiates conversations with D who then made incriminating statements. 

· Held: Where FAJP have commenced, the government may not “deliberately elicit” information from a suspect without first obtaining a waiver of his 6th Amend rights. By “intentionally creating a situation likely to induce D to make incriminating statements without the assistance of counsel, the government violated his 6th Amend rights”.

Kuhlmann (1986) (p.891) (no 6th Amend violation were jail informant just passively “listens” without deliberately eliciting)

· Facts: Similar facts to Henry, informant planted in cell with D but this time didn’t initiate conversation, although did tell D that his exculpatory story would not convince anyone without more work.

· Held: D must demonstrate that the police and informant took some action, beyond merely listening, that was designed deliberately to elicit incriminating remarks. Accordingly, D’s 6th Amend rights were not violated. 

· Dissent (Brennan J): The state intentionally created a situation where it was foreseeable that D would make incriminating statements without the assistance of counsel. The deliberate-elicitation standard requires consideration of the entire course of government conduct.   
Cobb (2001) (6th Amend right is offense-specific)

· Facts: D arrested and indicted for burglary. Counsel is appointed to represent D on the burglary charge. D is released on bail. D then rearrested, warned, waived rights and questioned in relation to a murder to which he confesses.

· Held: 6th Amend right to counsel is “offense-specific” and therefore the police were not barred from questioning D in relation to the murder without his counsel, despite the fact that he had obtained counsel in the burglary matter.
Ventris (2009) (p.892)

· Held: Statements obtained in violation of Massiah can be used at trial for impeachment (i.e. perjury) purposes.
Montejo (2009) (p.894)

· Held: Overruled Jackson which had previously held that once D’s 6th Amend right attaches, the police cannot approach D to obtain a waiver of his right to counsel (even if Miranda rulings had been given and D expressly waived counsel).

2. Fifth v. Sixth Amendment Table

	Factor
	5th Amendment
	6th Amendment

	Trigger
	Custody + interrogation (Miranda)

· Custody = restriction on freedom of movement (Miranda)

· Interrogation = Innes test for interrogation 
	Commencement of formal adversarial judicial proceedings (FAJP) (Kirby – the government must have committed itself to prosecute)

· FAJP = formal charge, preliminary hearing, indictment, information, or arraignment


	Impact (where right has attached)
	Must provide Miranda warnings, otherwise statements are presumptively compelled and inadmissible
	Cannot interrogate in absence of counsel unless D has waived (test for waiver “is intentional relinquishment or abandonment of a known right or privilege” – Brewer)

	Purpose of right to counsel
	Miranda right to counsel during custodial interrogation is justified on the basis that you need to be able to consult with counsel in order to decide whether the exercise your right to silence under the 5th Amend
	6th Amend right to counsel is designed to assist D at trial when he is faced with the intricacies of the law and the advocacy of the prosecutor and to safeguard the fairness of the trial and the integrity of the fact-finding process 

	Offense-specific?
	No, where D invokes his Miranda right to counsel, he cannot be re-interrogated, even in respect of a different crime without seeing an attorney (Roberson) 

When you waive Miranda, you may be waiving in relation to offenses that you are not aware of (Spring)
	Yes, it is offense-specific to particular charge the subject of the FAJP ( so police can question D in absence of attorney in relation to a different charge

	Jail plants
	No 5th Amend violation where informant elicits information under Perkins provided D does not see it as a demand for information from “police blue” 
	6th Amend violation where informant “deliberately elicits” information from D in absence of attorney (Massiah and Henry​ – but note Kuhlmann where the informant passively “listened” and did not deliberately elicit information)

	Objective or subjective?
	Objective from perspective of the suspect
	Subjective assessment from the perspective of the police (i.e. in Kuhlmann, the informant did not intentionally elicit information, rather he passively listened)


Example: D arrested on a single robbery charge and arraigned. D invokes 6th Amend right to counsel and is sent to a prison cell where the government plants an informant. D then engages in conversation with the informant and confesses to other robberies, can the statements be used? 

· 5th Amend: no violation under 5th Amend – as D not being “interrogated” for Miranda purposes as suspect did not see it as a demand for information from “police blue” under Perkins (D thought that he was talking to a fellow “equal” cellmate, none of the typical coercive pressures associated with police interrogation) ( therefore not “custodial interrogation” and D did not need to be Miranda warned before (even though he invoked his Miranda right to counsel)

· 6th Amend: no violation under 6th Amend as it is offense-specific, and therefore, because D was talking about the other robberies, there is no 6th Amend violation. 

· Accordingly, the statements can be used.
Example: Police use a dog to search for a bank robber. They follow the suspect to some bushes and let the dog run in. The suspect yells “get that dog off me, ok you caught me!”. Can his statement be used?

· 5th Amend: no Miranda issue as suspect is arguably not “custodial interrogation”

· 6th Amend: no 6th Amend issue as no FAJP

· Possible 14th Amend issue – was D’s admission voluntary? Was D’s will “overborne” by the police dog? But here, police were not using the dog to extract confessions also the statement may be reliable and admissible even though it was obtained involuntarily.

· 4th Amend – was it a reasonable use of force? Arguably, given the circs was the use of force “reasonable” (Graham) (diabetes case – 4th Amend reasonableness standard applies to all excessive force claims, deadly or not, i.e. whether officer’s actions were objectively reasonable in the circs)

F. ASSESSING THE LAW OF POLICE INTERROGATION
Dickerson (2000) (p.862)
· Held: Miranda is a constitutional decision and may not be overruled by an Act of Congress. The SC could have overruled Miranda but expressly declined to do so, holding that it still governs the admissibility of statements made during custodial interrogation in both state and federal courts.

· Dissent (Scalia & Thomas): Since there is in fact no other principle that can reconcile today’s judgment with the post-Miranda cases that the Court refuses to abandon, what today’s decision will stand for, whether the Justices can bring themselves to say it or not, is the power of the SC to write a prophylactic, extra-constitutional Constitution

Prof reflections in final class

· Miranda is very porous today, it seems that most confessions are the result of police manipulation (i.e. police have successfully adapted their interrogation techniques to elicit confessions such as de-emphasizing guilt etc.)
· The whole point of criminal procedure is to determine the line between crime control and control of the police. These restraints are very important in generating trust from the community, so that the community in turn helps with crime control. These rules contribute to the legitimation of police relations with the community and stronger rules allow for more effective crime control.
· The Warren SC granted many rights to suspects whereas the Rehnquist SC cut back many of those rights, but it is important to note that many of the key compromises to law enforcement where already built in by the Warren SC from the beginning (i.e. there were a lot of exceptions/loopholes from the outset).
· How do the loopholes/exceptions affect the dynamic? One example is that you get legitimation from the appearance of restraint but there are so many exceptions so the evidence gets in any way, so there is no real cost to law enforcement. But what if people are “not fooled”? There is a new progressive approach being driven by experts such as Stuntz which argues that you should relax the constitutional restraints and allow the political process to impose clearer legislative rules analogous to the position in the UK and Australia (the latter of which is a particularly awesome country according to the author of this outline, although as an Aussie LLM student his objectivity is slightly compromised). 
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