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PUNISHMENT

· Justifications:

· Utilitarian: punishment is useful (Forward looking: future good consequences; three aims:)

· Deterrence (of offender and others)

· Incapacitation of offender

· Rehabilitation of offender

· Retributivist: people deserve it (Backward looking: importance is on past behavior)

· negative retributivism: Guilt is necessary but not automatically sufficient condit of just punishmt

· positive retributivism: Guilt is sufficient condition of just punishment

· Culpability focus: degree of punishment: Should be linked to offender's moral culpability (MPC)
· Harm focus: cousin theories of retaliation/vengeance: focus less on blameworthiness of past offense than on harm it caused

· Classic mixed theory: Use utilitarian w/ retributive limits—punish for social gain but never punish innocent person, e.g. (a person can legitimately be punished only if he committed a crime, only in proportion to that crime, and only if doing so would produce a world with less crime (p. 107))
· Argumts against: 
· A free society should treat certain conduct as a matter of personal choice rather than seeking to prohibit it 

· Vice crimes: e.g., drugs, prostitution 

· Society has legit interest in discouraging conduct, but using crim law produces more harm than good

· Prohibition; arguably drug crimes 
PROSECUTORIAL DISCRETION 

· Probable cause: evid that gives someone a reason to think that a crime has been or is being committed; prosecutors may file crim charges only when they can establish ^ and usually will only when there is admissible evid sufficient to prove guilt beyond reasonable doubt

· Considerations for bringing case: strength of evidence, harm, possible disproportion b/w crime and sentence, D's cooperation re other criminals, likelihood of prosecution in another jurisdiction (?)

· Costs of criminalizing: over-harsh punishmts destroy lives; costs of prosecution; bad for victim; policing focused in poor, minority neighborhoods

· Legislators have incentives to criminalize a lot w/ severe punishments trusting prosecutorial discretion

· You will lose if you try to force prosecutor to bring charges. All you can do is try to bring a civil suit
· Inmates of Attica Correctional Facility v. Rockefeller (2d Cir. 1973) (p. 1118): P sought to compel prosecution; ct refused: separation of powers, resource constraints, concerns about confidential info that might be released by court inquiry into prosecutors’ files
· There is not enough funding to bring every case, so mandatory language in law re prosecution is read as not mandatory.
· Separation of powers: Judicial oversight is minimal, baseline understanding that Ps should not be second-guessed
· You will probably lose if you try to bring a selective-prosecution claim: D must prove that “the fed prosecutorial policy ‘had a discriminatory effect and that it was motivated by a discriminatory purpose’” (p. 1127) by showing that similarly situated indivs of a diff race/sex/etc. were not prosecuted (p. 1128)

· United States v. Armstrong (U.S. 1996) (p. 1126): Ds filed for mot for discovery to prove they were charged in discriminatory manner; mot denied.
· “Similarly situated individuals” defined narrowly: U.S. v. Lewis (1st Cir. 2008): the narrower the pool, the harder to prove selective-prosecution (already highly difficult) 

· Granting discovery would place a large burden on the gov to produce files for discovery etc. and Ps’ offices are already under-resourced 

· Ps are more competent than cts to make prosecutorial decisions b/c they know more re strength of case, prosecution’s general deterrence value, gov enforcement priorities, case’s relationship to the Gov’s overall enforcement plan

· Deterrence problem of revealing gov strategy to the public 

· Stevens’ dissent: Judicial vigilance required b/c 1) high penalties for possession and distrib of crack-cocaine; 2) disparity in treatmt of crack cocaine and powder cocaine, w/ fed law and state law severity differing; 3) brunt of elevated fed policies fall on blacks.

PLEA BARGAINING 

· Mutual advantage: Saves gov resources (+ pub safety), retributive lower sentence b/c admitting guilt + no trial

· Plea (waiver of constitutional rights) must be voluntary, knowing, intelligent with sufficient awareness of the relevant circumstances and likely consequences (incl max sentence exposure)
· Brady v. United States (U.S. 1970) (p. 1133): D charged w/ kidnapping, faced death penalty. Found out co-D confessed and so accepted plea bargain. Sought relief b/c plea not voluntary; relief denied.
· Plea motivated by high sentence is still voluntary; must not result from threats or promises other than those involved in any plea agreement 

· Constitutional rights waived by the plea: 1) Privilege against self-incrimination, 2) right to jury trial, 3) right to confront one’s accusers (p. 1137) 

· Relevant circumstances and likely consequences: Padilla v. Kentucky (U.S. 2010) (p. 1137): D attorneys must advise noncitizens of the potential for deportation before they plead guilty

· Plea is challengeable if “induced by threats (or promises to discontinue improper harassment), misrepresentation (including unfulfilled or unfulfillable promises), or perhaps by promises that are by their nature improper as having no proper relationship to the prosecutor’s business (e.g. bribes)” (p. 1135) 

· Bordenkircher v. Hayes (U.S. 1978) (p. 1148): P’s decision to charge D under recidivism statute for refusing to plead guilty is allowed, did not violate 14th Amd. Due Process.
· P could have brought the charge anyway; if sentence is unfair, it’s for legislature to fix 
· P can threaten anything against the D so long as it is supported by the evidence
· Cannot bring in third parties (no threatening D’s mother, e.g.)
· Two dissents:
· Blackmun: P admitted that reason for indictmt was to discourage D from going to trial; penalty should have applied. Suggestion that Ps should never be able to amend their charge (so can’t start low and increase in penalty, or v.v.)
· Powell: For plea bargaining to work, Ps must have discretion, but a strategy solely to get D to waive constitutional rights is not constitutionally permissible
· Problems w/ these facts/this system:
· P is interested party so determination of the charge may be less balanced, thought through than judge administering sentence
· Disparate charges: 5 yrs vs. life

· Potential for false implication of others in exchange for lower sentence

· Ps have to make good on their word and bring harsh charges they threatened w/

· D’s bargaining chip is the jury; waiving it is waiving check on P’s power

· If P fails to honor commitments of the bargain, D must be allowed to w/draw. Santobello v. New York (U.S. 1971)
· Commitment fulfilled if P takes the action promised: could be recommending a sentence, which is honored if done, even if the judge imposes a diff sentence
JURY (P. 47-68) 

· Constitutional right to trial by jury (6th Amd.—fed gov.—and Article III, incorporate into states via 14th Amd.) cannot be denied (depdnt on max potential sentence) but also cannot be waived
· Duncan v. Louisiana (U.S. 1968): D elbowed one of four white boys on side of road; entitled to jury.
· Entitlemt for non-petty crime; no crime w/ potential > 6 mos imprisonmt is petty. Baldwin v. NY
· Unwaivable if P insists on jury: idea that it exists more for commty than for D: Commty participation in gov; commty is educated re system of justice; faith of commty in administration of justice is maintained
· The entire system is built against the backdrop of jury trial as a check

· If juries sort perfectly, there would be no problem with plea bargaining: only guilty defendants would plead guilty, and innocent defendants would go to trial and avoid (harsher) sentences altogether  
· Jury requirements
· “Venire” must reflect a fair cross section of the community. Taylor v. Louisiana (U.S. 1975) (p. 51)
· Attorneys cannot use peremptory challenges to deliberately exclude potential jurors on grounds of race, gender, sexual orientation. Batson v. Ky. (U.S. 1986); J.E.B. v. Al. (U.S. 1994) (p. 51) 
· Easy to circumvent; atty just needs to provide a plausible race- and gender-neutral reason 

· Must have at least six members. Ballew v. Georgia (U.S. 1978) (p. 51n.37)
· Six-member jury must be unanimous. Burch v. Louisiana (U.S. 1979) (p. 51n.38) 
· Fed jury must have 12
· Conviction requires a substantial majority; 10-2 is sufficient (9-3 may or may not be). Apodaca v. Oregon (U.S. 1972) (p. 51)
· Federal prosecutions require unanimity. Rule 31(a) of the F.R.C.P. (p. 51) 

· Nullification: Jury nullification instruction is prohibited in the federal system and nearly all states. Yet nullification itself remains permissible; ct has not asserted dispositively that nullifying is not allowed.

· United States v. Dougherty (D.C. Cir. 1972) (p. 56): Ds denied right to instruct jury re nullification.
· A juror can be removed if there is unambiguous evidence that the juror is refusing to listen to the judge’s instructions. United States v. Thomas (2d Cir. 1997) (p. 63)
· Must be no reasonable possibility that the juror is following the judge’s instructions 

· Easily circumvented by providing a plausible reason for innocence: “something about that police officer’s manner was questionable” 

· Judge may dismiss a potential juror who admits during voir dire that he believes in exercising nullification. Merced v. McGrath (9th Cir. 2005) (p. 63) 
· Only evidence brought to trial is relevant to legal charge; background of D won't come in (unless death penalty case). If bring up in deliberation, juror will be removed for nullification. Judges may consider these factors in sentencing.

· Legality principle: Judges retain power to acquit where jury nullifies by convicting in absence of sufficient evid

· D can appeal conviction if nullification suspected; can so no fact-finder would honestly find so.

JUDGE and LEGALITY: legality principle: nulla poena sine lege—no punishment without law (p. 152) 
· Major principles: Notice/Due Process (Constitutional and Rule of Lenity); Separation of Powers; Ex Post Facto Clause Problem; Discretion/Specificity (interp how legislature prob wanted to guide law enforcemt)

· Under constitution, due process: gov. cannot prosecute for something that was not crime at time (ex post facto)

· Crimes must be defined in statutes. U.S. v. Wiltberger (U.S. 1820) (p. 154) (By the elected branch.)
· Keeler v. Superior Court (Cal. 1970) (p. 163): D kneed pregnant ex-wife in stomach and her child was stillborn. Not convicted. “[S]ubject to constitutional prohibition against cruel and unusual punishment, crime definition and penalty setting is exclusively legislative matter.”
· Not just that D knew his act was bad/criminal; he needs notice of the penalty.
· BUT (dated view): Commonwealth v. Mochan, Super. Ct. Pa. 1955: D made lewd calls to woman. No precedent; ct held that any act is indictable at CL if affects morals/health of commty.
· Replaces nulla poena sine lege with nulla crime sine poena: no crime w/o punishmt

· Dissent: Majority claims something is crime when it was never b/f a crime. Division of powers in Constitution gives legislature duty of determining what injures public, not ct.
· Justifications:
· Congress cannot foresee everything; there will always be gaps in the law that ct needs to fill w/ this kind of all-encompassing statute
· Cts can fashion sensible laws more quickly than Congress can obtain consensus
· Statutes should be understandable to reasonable, law-abiding ppl, even if conduct obviously bad

· McBoyle v. United States (U.S. 1931) (p. 154): D convicted of transporting plane he knew was stolen, reversed. “[A] fair warning should be given to the world in language that the common world will understand.”
· Controlling discretion of law enforcement: if law is vague, law enforcement can pick and choose

· Unforeseeable judicial enlargement also not permissible. Bouie v. City of Columbia (U.S. 1964) (p. 165)
· Exception for alteration of CL doctrines: only prohibited “where it is unexpected and indefensible by reference to the law which had been expressed prior to the conduct in issue.”

· Rogers v. Tennessee (U.S. 2001) (p. 169): D stabbed man who died 15 mos. later of related causes but after 1-yr time permitted for prosecution under TN law. Convicted.
· Ex post facto doesn’t apply to CL doctrines, only to legislative determinations. Enough gen notice that judge may change law. Test: was judicial shift expected?
· Vagueness: To succeed on a vagueness challenge, the statute must either

a) Be so vague that an ordinary person would not know what is prohibited (notice/fair warning)

b) Authorize arbitrary/discriminatory enforcemt (specificity—give min guidelines to law enforcemt)

· City of Chicago v. Morales (U.S. 1999) (p. 171): Ordinance re loitering unconstitutionally vague; too much discretion to police and too little notice to ppl. (Same kind of ordinance: See also Papachristou v. City of Jacksonville, nips in bud earlier.)

· The Constitution requires “gov by clearly defined laws, not gov by the moment-to-moment opinions of a policeman on the beat.” Cox v. Louisiana (U.S. 1965) (p. 181)
· Interpretation: “use” of firearm can include bartering w/ it. Smith (p. 161)
· Facial vagueness v. As applied vagueness (p. 173n.a)

· Facial: language of the statute is unclear in all circumstances 

· As applied: unclear whether the language of the statute applies in the context of the particular case 
· Rule of lenity: If crim statute is vague, adopt reading that benefits the D (p. 160) (randomly applied)

· Old version: cts adopt narrowest plausible interpretation of crim statute (fallen out of favor) 
· Current approach: only comes into play as a last resort, when all other tools of interpretation fail to clarify the statute’s meaning. (p. 160)
· MPC: Lenity gets no special consideration at all
· You can give retroactive benefit; sentences can be lowered e.g.

ACTUS REUS (P. 205-07; 218-36): Crim liability requires actus reus, commission of voluntary act prohibited by law.
· Culpable conduct must be voluntary. Martin v. State (Ala. App. 1944) (p. 205) (Drunk in public space, reversed.)
· Involuntary “unconsciousness,” “where the subject physically acts in fact but is not, at the time, conscious of acting” is a complete defense. People v. Newton (Cal. App. 1970) (p. 207)
· MPC § 2.01: Requirement of Voluntary Act; Omission as Basis of Liability; Possession as an Act.
· (1) A person is not guilty of an offense unless his liability is based on conduct that includes a voluntary act or the omission to perform an act of which he is physically capable. (Not all elements need to be vol!)
· (2) The following are not voluntary acts within the meaning of this Section:

· (a) a reflex or convulsion;
· (b) a bodily movement during unconsciousness or sleep;
· (c) conduct during hypnosis or resulting from hypnotic suggestion;
· (d) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual.
· (3) Liability for commission of offense may not be based on omission unaccompanied by action unless:
· (a) the omission is expressly made sufficient by the law defining the offense; or
· (b) a duty to perform the omitted act is otherwise imposed by law.
· (4) Possession is an act, within the meaning of this Section, if the possessor knowingly procured or received the thing possessed or was aware of his control thereof for a sufficient period to have been able to terminate his possession.
· Omission as actus reus (typical in crimes requiring particular result): Liability is dependent on 1) a legal duty to act 2) that was breached (as distinct from a moral obligation). Jones v. U.S. (D.C. Cir. 1962) (p. 218) (D failed to care for friend’s child while staying w/ her. Reversed: jury instructions required finding legal duty to child.)
· Duty to save is merely reasonable effort, not totally self-sacrificing.
· If a statute defines the persons with duties, it controls subject to interp. Pope v. State (Md. 1979) (p. 219) (D took in crazy mother and child after church; mother beat child and D did not protect/call help. Reversed: D did not have legal duty to child; her omission not punishable.)
· Legislature should change statute if they don’t like result.

· Pro: impose negative moral judgment on monstrous omissions. (Cash: Terry article)

· Con: infringes upon personal liberty; could lead to inappropriate interference; prosecutorial power to force testimony against others

· If statute does not specify classes of ppl w/ legal duty, typical CL categories are (Jones (p. 218)):

· 1. Statutory

· 2. Status relationship

· Master/apprentice; shipmaster/passengers-crew; innkeeper/customers (p. 218n.9) 

· Family members: spouse, parent/child

· Possibility for expansion: People v. Carroll (N.Y. 1999) (p. 229) (stepmother): “person who acts as the functional equivalent of a parent … is legally responsible for a child’s care.”

· BUT: Moving away from formal categories risks making crim law amorphous: State v. Miranda (live-in bf not guilty)

· 3. Contractual duty to care for another (lifeguard, teacher, babysitter—formal/informal)

· 4. Voluntarily assume care that forecloses person from seeking help from another (baby)

· 5. D creates the peril (R. v. Evans: sis gave drugs to sis who OD’ed; sis duty triggered b/c she gave the drugs.)

· BUT: State v. Lisa: D gave drugs to gf, then she went out and did more, than came home and passed out. D did not call for help, but owed no duty.)

· Possession as actus reus
· MPC § 2.01: possession sufficient only when the accused “was aware of his control … for a sufficient period to have been able to terminate his possession.” 

· State v. Bradshaw (Wash. 2004) (p. 235) upheld conviction for possession of illegal drugs despite no awareness.

MENS REA (P. 241-329; MPC §§ 2.02, 2.04, 2.05): Culpable mental state
· Fed system is non-MPC

· CL baseline mens rea: malice: foresight of the prohibited consequence (subjective std) (similar to MPC 2.03)

· Regina v. Cunningham (1957) (p. 243): D admits larceny taking gas meter, denies offense v person (mother-in-law upstairs). Whether he foresaw poisoning should be decided by jury.
· Absent indications to the contrary, courts will interpret “malice” (and other vague mens rea language) as D was aware his acts posed substantial risk of causing the prohibited harm (p. 247)

· Regina v. Faulkner (1877): D stole rum off ship but inadvertently set it on fire. Conviction quashed; he had intent to steal rum but not to light fire. Jury instruction failed to inquire into his malice.

· CL: specific intent v. general intent (p. 247):

· Specific: actions done w/ specified further purpose in mind (e.g., burglary (intent for felony therein))

· Another kind: D has actual knowledge (subjective awareness) of particular fact/circumstance
· Conduct element must be intentional but knowledge of attendant circumstance may vary
· General: requires only intentional action (e.g., trespass (requiring only intentional action))

· Awareness of attendant circumstance need not be proved

· Jury: mandatory presumptions v. permissive inferences

· Mandatory presumptions: those the jury is required to draw in the absence of contrary evidence
· Constitutional only when we have confidence that over all criminal cases in general, the presumed fact will always be present when the fact used to trigger it is there
· Permissive: judge informs jury of factual conclusion that it is permitted but not required to draw
· Permitted when conclusion is "more likely than not"
· MPC § 2.02 (p. 1202): Unless some element of mental culpability is proved w/r/t each material element of offense (1) Nature of forbidden act; 2) attendant circumstances; 3) result of conduct), no criminal conviction.
· Kinds of culpability:
· Purpose:
· Conduct: conscious object to engage in conduct of that nature 

· Attendant circumstances: aware of such circumstances or believes/hopes that they exist 

· Result: conscious object to cause such a result 

· Knowledge:
· Conduct: aware that his conduct is of that nature 

· Attendant circumstances: aware that such circumstances exist 

· Result: aware that it is practically certain that his conduct will cause such a result 

· Recklessness: D consciously disregards a substantial and unjustifiable risk; his disregard involves a gross deviation from a law-abiding citizen (subjective std)

· Substantial and unjustifiable risk does not need to be > 50% chance. People v. Hall (Col. 2000) (p. 469) (skier, reckless manslaughter) 

· Whether the risk is substantial can be determined objectively or subjectively

· Objectively: D must be aware of the risk, jury decides whether that risk is substantial. Hall (p. 469) (skier, aware, did not think risk was substantial) 

· Subjectively: D must be aware of the risk, and that it was substantial

· Whether a risk is justifiable is an objective question (near universal) 

· Opaque recklessness: B/w recklessness and negligence; awareness of risk but failure to appreciate how substantial it is.

· If D perceives risk but takes precautions he believes sufficient to eliminate, not guilty of recklessness. Shimmen. (But q re eliminated or merely mitigated.)

· Negligence: Inadvertent creation of a substantial and unjustifiable risk (D should have known—objective std)

· Crim: MPC requires failure to perceive risk to be gross deviation from reasonable person; State v. Hazelwood (Alaska 1997) (p. 250) (D ran oil tankard a-reef; crim negligence std requires finding negligence so gross as to merit damages + punishment); Santillane v. New Mexico (D cut child w/ knife; convicted, showed crim “negligence” per statute.)
· Civil: tort liability: deviation from a standard of reasonable care. 

· Minimum culpability required:
· No mens rea term: minimum is recklessness (2.02(3))

· Single mens rea term: applies to all elements unless contrary purpose plainly appears (2.02(4))

· Attendant circumstances: You aware they exist or you believe/hope they exist.
· Motive is irrelevant to crim liability, but is considered in sentencing

· Knowledge and willful ignorance and the ostrich instruction (deliberate avoidance of truth)
· MPC § 2.02(7): “knowledge is established if a person is aware of a high probability of a fact’s existence, unless he actually believes that it does not exist.” (B/w recklessness and knowledge.)

· CL: 1) High probability? 2) Deliberate avoidance of truth? 3) Actual knowledge? Cts mix and match.
· U.S. v. Jewell (9th Cir. 1976) (p. 260): D drove car w/ hidden compartmt packed w/ marijuana. Conscious purpose to avoid learning truth.

· Ct here says high probability is not necessary. (Broad.)

· Popular test: Show 1) High probability that fact exists, 2) D takes deliberate action to avoid learning that fact. Global-Tech Appliances, Inc. v. SEB SA, U.S. 2011.

· Most jurisdictions today require: D is subjectively aware of a high probability of the illegal conduct, and purposely contrives to avoid learning of it 

· Posner (via U.S. v. Giovanetti (p. 263)): requires deliberate active avoidance of knowledge. (Lessees of prop were gamblers, lessor made no inquiries into use of house. Ct reversed conviction b/c D didn’t take any steps to avoid learning truth. Can’t criminalize omission.)

· U.S. v. Heredia: D convicted when driving mother w/ marijuana in car; agreed smelled funky but didn’t suspect until too late to pull over.
· Mistake
· Mistake of Fact
· Common law:
· “Moral wrong” theory: “the act forbidden is wrong in itself.” Regina v. Prince (1875) (p. 266). (Convicted; D took unmarried girl under 16 w/o parents’ consent. She said was 18.)
· D’s conduct is immoral even under the facts as he believes them to be—“enough” mens rea

· “Legal wrong” (“lesser-crime”) theory: if D’s conduct is illegal even under the facts as he believes them to be. Prince (dissent) (p. 267)
· D runs risk of conviction for a greater crime as he is already legally culpable

· State v. Benniefield (Minn. 2004) (p. 271): D convicted of selling drugs in a school zone; no requirement that D knew he was near a school 

· MPC § 2.04 (p. 1203): Element-by-element theory
· (1) Ignorance is a defense if:

· (a) negates the mens rea required to establish a material element of the offense 

· (b) law provides that mistake is a defense 

· (2) Ignorance that satisfies “legal wrong” theory still reduces the grade of the offense to the offense chargeable under the facts as the defendant believes them to be 

· Strict liability: Sometimes statutes will say “strictly liable” but more often are silent and q re whether drafters intended strict liability.
· MPC § 2.05 (p. 1204): Notwithstanding any other provision of law, if strict liability is imposed, the offense constitutes a violation which may result only in civil penalties 

· Violation doesn’t have to meet requirements of 2.02.

· Public policy: Statutory rape is generally a strict liability crime.

· People v. Olsen (Cal. 1984) (p. 272): “Strong public policy to protect children of tender years.” (D convicted of sex w/ Shawn, 13-y-o, believed > 17.)

· Garnett v. State (Md. 193): Retarded 20-y-o had sex w/ 13-y-o, believed she was 16. Guilty on strict liability.

· BUT: B v. Director of Public Prosecutions (England 2000): Where statute is silent, presumption is that mens rea is required. (D, 15, solicited oral sex from 13-y-o but believed she was > 14.)

· BUT: U.S. v. X-Citement Video, Inc. (U.S. 1994) (p. 291) required knowledge that the visual depiction was a minor (contrary to most grammatical reading) and contrary to strict liability for statutory rape

· Strict liability criminalizes otherwise innocent conduct. Congress cannot have intended to impose liability on all these ppl.

· Counter-precedent: Hernandez. Children < 14 are more protected.

· MPC: States had to adopt rape statutes on top of MPC so it wouldn’t default to violation.

· < 10 years old = strict liability 

· > 10 years old = mistake of fact is an affirmative defense, burden of proof to show mistake was reasonable

· Statutory structure: Provision making someone eligible for probation when mistake of age was made indicates that legislature did not want mistake of fact to be defense.

· Penalty: greater penalty increases need for mens rea (incl stigma)

· Staples v. U.S. (U.S. 1994) (p. 288): D owned unregistered automatic weapon that he believed was semiautomatic. 10-yr penalty for violation of National Firearms Act. Conviction reversed, required knowledge of violation.

· Statute was silent re mens rea; CL typically requires it. Some congressional intent is required to forgo mens rea.

· Not pub welfare offense like Balint, Dotterweich b/c gun ownership has such long history in our country.
· BUT: Freed: grenade ownership is not as pervasive as gun ownership; conviction doesn’t apply.
· New crime (v. CL crime): Omission of intent from statute does not merit doing away w/ it. Morrissette v. U.S. (U.S. 1952) (p. 287) (junk dealer entered U.S. Air Force territory and collected junk for sale; thought it was no longer used. Conviction reversed.)
· Stealing conviction carries high penalties and stigma; should require mens rea b/f subject D to that.
· Not a pub welfare offense like Balint, Dotterw.
· Potential for harm: If high, higher likelihood of strict liability (also pub policy argumt)

· U.S. v. Balint (U.S. 1922) (p. 282): conviction for selling opium derivatives and coca leaves without required order form (upheld) 

· U.S. v. Dotterweich (U.S. 1943) (p. 283): “larger good … puts the burden of acting at hazard upon a person otherwise innocent but standing in responsible relation to a public danger.” (quoting Balint); mislabeled drugs violated FDA.

· CL/traditional crimes are more likely to have mens rea inferred in statute; public welfare offenses and new (not malum in se) offenses are more likely to have a well-thought-through statute that includes mens rea

· Proof of burden is never on D, presumption of innocence:
· Shelton v. Sec’y, Dept. of Corrections (M.D. Fla. 2011) (p. 299): Drug law that did not require knowledge of the illicit nature of a controlled substance was held to be unconstitutional, b/c it regulated conduct neither inherently dangerous nor likely to be regulated, so need mens rea to avoid criminalizing broad range of innocent activity. 
· Mistake of Law
· An erroneous, even if reasonable, belief is not exempted. People v. Marrero (N.Y. 1987) (p. 304): Fed prison guard believed he was exempt from statute prohibiting possession of a loaded firearm.

· More likely to be read in by cts that need to know duty the more dangerous the act/sophisticated the actors

· Allowed where the mistake negates a mens rea requirement in a statute: Regina v. Smith (p. 311): D ripped up floorboards b/c they were his, believed he was not violating terms of lease. Ct reversed conviction, holding that a genuine belief that the prop belonged to him negated mens rea

· People v. Weiss (N.Y. 1938) (p. 304): Ds believed that a law enforcement officer had authorized them to seize a murder suspect; their mistake of law negated the intent

· State v. Varszegi (Conn. 1993): Leasor went into defaulting tenant’s apt and took 2 comps to sell; genuine belief that he had claim to the prop negates felonious intent.

· MPC allows mistake of law if it negates mens rea. § 2.04(1): Ignorance is a defense if:
· (a) the ignorance or mistake negatives the mens rea required to establish a material element of the offense; or (b) the law provides that the state of mind established by such ignorance or mistake constitutes a defense.
· (2) [If D guilty of another offense, ignorance is not defense. Ignorance will reduce grade of actual offense to that of what he believed though.]
· (3) Belief that conduct does not legally constitute offense is defense when:
· (a) the statute or other enactment defining the offense is not known to the actor and has not been published/reasonably made available prior; or (b) he acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in
· (i) a statute or other enactment; (ii) a judicial decision, opinion or judgment; (iii) an administrative order or grant of permission; or (iv) an official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration or enforcement of the law defining the offense. 
· Rejected in U.S. v. Rodgers (U.S. 1984) (p. 320): existence of conflict/debate over matter makes it more foreseeable that person may be retroactively held accountable for ultimate decision re meaning.
· CL: cts also do not permit reliance on official’s statemt
· “Entrapment by estoppel”: convicting a D for conduct that gov representatives, in their official capacity, had earlier stated was lawful is a violation of due process. Raley v. Ohio (U.S. 1959) (p. 319) 
· “Entrapment by omission”: State v. Leavitt (Wash. 2001): D convicted misdemeanor DV offense then possessed gun; was told could not possess gun for 1 yr when really was forever. Denial of due process.

· 7th Cir. reached opposite result in similar case; Posner dissented.

· In some cases, specific intent/will to violate law is an added element b/f mistake defense can be shot down (e.g. complicated fed tax laws):

· Cheek v. United States (U.S. 1991) (p. 313): D believed he did not have to file fed taxes.
· An honest belief for such complicated law may be a defense, and it is up to jury to determine whether the belief is honest. However, although the belief does not have to be reasonable, the more unreasonable it is, the less likely it is that it is honest. D’s belief is unreasonable.

· BUT: If the conduct involved would put the D on notice that he is in a highly regulated area (e.g., corrosive liquids, United States v. International Minerals & Chemical Corp. (U.S. 1971) (p. 316)), knowledge of facts alone is more likely to be sufficient

· See also U.S. v. Ansaldi (2d Cir. 2004) (selling chem compound knowingly), U.S. v. Overholt (violation of Safe Drinking Water Act)

· BUT: Cf. Liparota v. United States (U.S. 1985) (p. 316): food stamps; knowledge of the actual regulation and its meaning required b/c innocent

· We want ppl to learn the law; conversely, it would perhaps provide too much leeway for abuse, as with the NJ mistake of law statute (p. 309): if D receives advice from a lawyer and relies, would he be liable? 

· Due Process: Lambert v. Cal. (U.S. 1957) (p. 321): Felons required to register in L.A. Conviction reversed; no knowledge of the duty + no opp to comply upon learning = unconstitutional. This is good law but never cited going further.

· Drew a distinction b/w (1) omissions and acts: D’s conduct was wholly passive 

· And (2) sophisticated actors: regulatory crimes that impose duties on passive conduct

· Plus, not an intuitive crime like murder (or any other malum in se crime)

· Need both passive conduct and unsophisticated actor to require knowledge of duty 

· Cf. State v. Bryant (N.C. 2005) (p. 324): upholding sex offender registration law, even if no knowledge, b/c sex offender laws are so pervasive that D should have inquired

· Cultural Defense: Not actually permissible; bringing it in is essentially asking jury to nullify.

HOMICIDE 

· For a distinction to exist between homicides, there must be a statute
· Distinctions between first- and second-degree murder and manslaughter are statutorily based; if not, at CL, all intentional killings are murders unless they fall into manslaughter

· Thus, question of premeditation only if statute requires it; never required for CL

· INTENTIONAL KILLINGS
· Common law:
· Murder (intentional killings): “unlawful killing with ‘malice aforethought.’”

· First- (intentional with malice aforethought) and second-degree (intentional w/o malice aforethought, or mitigated)

· Malice aforethought: “intentional, willful, deliberate and premeditated.” Commonwealth v. Carroll (Pa. 1963) (p. 430): D left pistol on window sill at wife’s request; killed her in bed five mins after an argumt. Got 1st-degree.
· Intent may be found from D’s words or conduct/attendant circumstances

· Aforethought can be instantaneous

· Young v. State: Premeditation, deliberation can form pressing trigger

· BUT: Other courts require some period for reflection; if it’s spontaneous/non-reflective, then it’s 2nd-degree. State v. Guthrie (W. Va. 1995) (D taunted by restaurant co-worker and stabbed him); see also State v. Thompson (AZ statute deemed unconstitutional b/c premeditation requires proof of actual reflection)
· D who premeditates is more culpable, dangerous. Bullock v. U.S.
· Commonwealth v. Tyrell: We would be unprotected from criminals if law permitted impulse killings to go from first to second degree.
· Relevant evidence for determining premeditation, People v. Anderson (Cal. 1968) (p. 435) (D stabbed young girl over 60 times w/o premeditation—some of most heinous crimes are not premeditated):

· “Planning” activity 

· Motive 

· Manner of killing; “preconceived design”

· People v. Solomon: Cal. now holds that none of these required; other evid may suffice.

· State v. Forrest: D killed terminally ill father in hosp. Does premeditation miss purpose of punishmt?

· Some states have rejected premeditation as basis for IDing murders that deserve greatest punishmt.

· Murder mitigated to manslaughter: If intentional killing, but adequate provocation.

· Justification or an excuse? The weight of legal scholarship says it is some form of excuse
· Justification: D's acts were not entirely wrong and he was fully responsible agent
· Excuse: D's actions are condemned but his volition was reduced
· If justification, misdirected reaction is not entitled to a manslaughter instruction; if excuse, misdirected reaction should be entitled to one

· Scrivia and Spurlin held that no provocation defense available for killing non-provoking third party.

· BUT: Cts often permit provocation defense when loss of control is excusable.

· If D elicits the provocative act: cts split

· Provocation calculated to inflame passion of reasonable man, act not from reason

· Girouard v. State (Md. 1991) (p. 438): D’s wife said, “You’re a lousy fuck and you remind me of my dad.” Told him she had reported abuse to his commanding officer. He stabbed her 19 times and slit his wrists. 2nd-degree murder.
· Provocations (from Girouard):
· Adultery (spouse and intercourse) (actually witnessed)
· Mutual combat
· Assault and battery (not allowed to use fatal force but understandable)
· Injury to relative
· Resistance to illegal arrest
· Verbal provocation not enough to mitigate to manslaughter unless indicates present intention/ability to cause bodily harm.
· Evidentiary issues: in many cases, there will be no one to refute D’s claim of what was said

· Widens category too much; could kill anyone you fight w/

· Softened by an exception in many jurisds for words that disclose facts that could be sufficient if D had observed them directly

· Homicide actually committed in heat of passion (not just reasonable man std; instead ask self in assessment whether the provocation was reasonable)

· Maher v. People (Mich. 1862) (p. 439) (Maher’s wife having sex in woods, Maher shoots lover in saloon): Whether provocation was adequate is a jury question (unlike Girouard, which makes provocation a question of law (predefined categories)). Jury can find that provocation does not fit into the Girouard boxes; finds so here—had death resulted, would drop to manslaughter.

· Cooling time: lapse of time renders provocation inadequate (not hot blood)

· Some jurisds allow “rekindling” where an event immediately preceding the homicide rekindles an earlier provocation 

· Many courts are unwilling to allow “rekindling” (p. 450) 

· Reverse cooling: Suspicion builds then event happens (cts split)

· People v. Berry (Cal. 1976) (p. 451): allowed manslaughter instruction despite 20-hr wait based on a theory that “D’s heat of passion resulted from a long-smoldering prior course of provocative conduct by the victim, the passage of time serving to aggravate rather than cool defendant’s agitation.” 

· Std of reasonableness, not subjective frailties of particular mind.

· Physical uncontrollable attributes (blind, cripple, height) may come in 

· Emotional attributes (especially prone to anger) unlikely to come in

· Quick-tempered b/c of medication? More likely to come in than inherent trait 

· D.P.P. v. Camplin (p. 461): allows age (15 yrs old) to come in 

· Policy arguments: Reasonable ppl never kill; adultery excuse disproportionately harms women; unwanted advances by homosexuals generally not sufficient b/c discriminatory.

· MPC § 210 (p. 1232): § 210.1: Crim Homicide: (1) if purposely, knowingly, recklessly or negligently causes death of another. (2) is murder, manslaughter or negligent homicide
· § 210.2: Murder: (1)(a) committed purposely or knowingly; (1)(b) committed recklessly under circumstances manifesting extreme indifference to the value of human life.

· Felony Murder: Assumed if committed during/fleeing from: robbery, rape or deviate sex intercourse by force/threat of force, arson, burglary, kidnapping or felonious escape

· Whether D exhibited extreme indifference is q of fact; “recklessness that can fairly be assimilated to purpose or knowledge should be treated as murder and … less extreme recklessness should be punished as manslaughter.” MPC Commentaries (p. 484) 

· MPC “makes clear that inadvertent risk creation, however extravagant and unjustified, cannot be punished as murder.” MPC Commentaries (p. 488)

· BUT: State v. Dufield (N.H. 1988) (p. 489) (Souter, J.): extreme indifference is not subjective state of mind, but divergence from norm of acceptable behavior greater than the ‘gross deviation’ of recklessness

· § 210.3: Manslaughter: (1)(a) Homicide committed recklessly; (1)(b): would be murder but committed under the influence of extreme mental or emotional disturbance [MITIGATION] for which there is a reasonable explanation or excuse. Reasonableness is determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.

· “EED” is subjective; “reasonable explanation or excuse” is objective 
· Hot blood/heat of passion is provoked and immediate; EED can be long-term
· State v. White (Utah 2011) (p. 457): Ex not paying child support; EED defense may be based on “a significant mental trauma that has affected the D’s mind for a substantial period of time, simmering … and then inexplicably coming to the fore.”
· State v. Elliot: Overwhelming fear of bro; EED homicide not necessarily committed in hot-blood stage.
· No requirement that there be one provoking thing; could be internal
· View subjective, internal situation of D and circumstances as he perceived them (subjective), assessing from that standpoint whether the explanation or excuse was reasonable (obj). People v Casassa (N.Y. 1980) (p. 455): D went to apt of ex-gf w/ steak knife, offered presents that she rejected, and stabbed her to death. 2nd-degree murder conviction upheld; D’s excuse so peculiar to him that it could not be mitigated.
· What comes into situation? (p. 459)

· Blindness, shock from traumatic injury, extreme grief “easily read in”

· Idiosyncratic moral values do not come in 

· “Situation” deliberately ambiguous so cts can decide the in-b/w

· Culture coming in: law resulting one way for one person and another way for another person; Queen v. Zhang: Gf admitted she was working as prostitute and Chinese bf killed her 

· Mental disorders (short of legal insanity) are generally disfavored in reasonable person test

· State v. McClain: Battered woman syndrome

· State v. Klimas (Wis. Ct. App. 1979): severe depression 

· Ppl v. Steele (Cal. 2002): traumatized Vietnam veteran 

· D.P.P. v. Camplin: age (15 yrs old) may come in 

· Under Camplin, D’s personal characteristics must be considered in assessing the gravity of the provocation but cannot be considered (except re age and gender) in assessing the expected degree of self-control 
· UNINTENTIONAL KILLINGS
· Justifiability is an objective q for jury to determine, not D’s perspective (per cts and MPC).
· Common law: Departure from conduct of an ordinarily prudent/careful man as to be incompatible w/ a proper regard for human life—indifference to consequences. State v. Barnett.
· Breach has to amt to more than ordinary negligence—gross is essential

· Commonwealth v. Welansky (Mass. 1944) (p. 464): D’s nightclub blocked emergency exits, fire killed many patrons. “Wanton or reckless conduct” (essentially negligence): grave danger to others either realized by the D (even if an ordinary man wouldn’t realize it) or realized by ordinary man (even if not realized by D). Conviction affirmed.

· Seemingly conflates the MPC reckless and negligence standards; default of CL

· Higher degree of likelihood of substantial harm makes this greater than civil negligence

· Yet low mens rea b/c someone died, serious, we want to punish (utilitarian)

· Rex v. Bateman: Negligence of accused showed such disregard for life as to amt to crime

· Cal. Penal Code: Involuntary manslaughter is an act committed w/o due caution and circumspection.
· Deceased’s conduct is never a defense but may bear on qs re proximate causation.

· Most cts say that D has to be aware of the risk and that it’s substantial. (Some say just former.)

· Contributory negligence by the victim is not a defense, but it may bear on whether the D’s conduct was a proximate cause of victim’s death (p. 468)

· MPC Article 210 (p. 1232): § 210.3: Manslaughter: (1)(a) committed recklessly. See also MENS REA 
· § 210.4: Negligent Homicide: (1) committed negligently. See also MENS REA
· People v. Hall (S. Ct. Col.) (2000): D skiing incredibly recklessly down mountain, strikes and kills another skier. Conduct found to be reckless: actor consciously disregarded a substantial and unjustifiable risk that death could result from his actions.
· MPC doesn’t define whether D has to be aware of risk or whether it was substantial.

· Objectivity and individualization (the objective standard):

· Culture/race excluded in reasonable person analysis. State v. Williams (Wash. App. 1971) (p. 472) (Indian parents negligently do not get medical treatment for baby. Manslaughter.)

· Under WA statute, crime deemed committed even if death is result of ordinary neglig. D thus guilty of statutory manslaughter. (At CL, breach would have had to be more than ordinary negligence—gross at least.)

· Religion not typically a defense to homicide: 1st Amd. does not provide a constitutional defense. See Walker v. Superior Court (Cal. 1988) (p. 481) (sustaining manslaughter conviction for scientologist who refused to get medical treatment for daughter that later died of meningitis).

· Heredity, intelligence, temperament—other factors that cannot come in per MPC

· CL: State v. Everheart (NC): D w/ low IQ smothered baby b/c believed stillborn. 

· State v. Patterson (CT): D, low IQ, was unable to perceive risks created by her actions (w/held water from baby so he wouldn't wet bed). Conviction for criminally negligent homicide upheld; even if D was incapable of perceiving the risk of death, we cannot consider the D's diminished mental capacity
· Some negligence cases are strict liability; in such scenarios, the crim law cannot concern itself w/ retributivist ideals—it must be utilitarian (incapacitation being main objective) 

· Commonwealth v. Pierce: D soaked woman in kerosene to cure her, convicted of manslaughter; pub safety benefits + punishing ppl for not taking initiative to be aware.

· MPC commentary says same thing about incentivizing ppl to take care.

· Criticisms: Remembering every risk is impossible for humans; ppl make mistakes; deterrence doesn’t work on negligence anyway.

· DEPRAVED HEART: 
· CL: Depraved-heart killings: D is aware of a substantial risk to human life and simply does not care (murder charge)

· Subjective judgmt of jury based on how wicked/depraved the killing

· State v. Williams: 2nd-deg murder by father failing to feed his son b/c he didn’t care (omission)

· Kids play Russian roulette (Commonwealth v. Malone (Pa. 1946) (p. 482): 2nd-degree murder)
· Easiest to claim for activities that are substantial and serve no purpose (grenade in crowd)

· Motive: helpful but not necessary; lack of motive is not sufficient to excuse 

· MPC 2.02(2)(c): recklessness sufficiently bad to assimilate it to purpose; circumstances manifest extreme indifference to value of human life (murder charge)

· Objective recklessness std: Inadvertent risk creation cannot be punished as murder; felony sanctions should be grounded in the subjective culpability of the actor
· If voluntary drunkenness renders D unable to appreciate a substantial risk, such drunkenness does not serve as a defense. MPC § 2.08(2); United States v. Fleming (4th Cir. 1984) (p. 486) (D convicted of 2nd-degree murder for vehicular homicide with .315 BAC; malice aforethought is distinguishing characteristic for murder v. manslaughter)

· People v. Watson (Cal. 1981) (p. 488) found sufficient “knowledge” simply because D had driven to the bar, and “must have known” would drive after

· Dissent argued that the reasoning would be sufficient to convict in almost all drunk driving cases that result in death

· State v. Dufield: N.H. statute largely like MPC also excluded voluntary intoxication for claiming lack of awareness.

· Cts split on drunk driving being depraved in same way as Russian roulette.

· Any time see recklessness, ask whether D knew how big the risk was.

· FELONY MURDER (MPC § 210.2(1)(b)): “Malice” in statute incls intentional, depraved-heart, and fel-murder
· MPC 210.2: You can argue you were careful in course of dangerous felony.

· 1. There is a list of things that qualify.

· 2. The guilt is a presumption that D may rebut.

· Rationale for CL strict liability: 1) Deter felony; 2) Deter it in dangerous manner (People v. Washington); 3) Instinctual: death needs serious punishmt; 4) Legal wrong: Already bad, more culpable if death.

· Felonies covered/Limits:

· Not limited to foreseeable death: People v. Stamp (Cal. 1969) (heart attack after robbed gunpoint)

· Regina v. Serné (1887): D set house on fire w/ insured prop and son inside; son died in fire. Ct narrowed definition from act done w/ intent to commit (any) felony to act dangerous to life.
· If statute is silent, some cts apply to all felonies; other cts limit to inherently dangerous

· Others make inherently dangerous felonies qualify for 1st-degree murder, and non-designated felonies qualify for 2nd-degree murder (e.g., Cal.) (p. 500)

· Sentencing: If get felony and murder, sentencing is sometimes concurrent, sometimes consecutive

· Cannot get sentenced for felony of assault that results in murder

· Still requires actus reus and causation
· Causation: 1) but for felony, the death would not have occurred; Proximate causation: 2) result was natural and probable consequence of D's action, or was foreseeable
· Must make the death more likely to occur; King v. Commonwealth (Va. Ct. App. 1988) (p. 494): marijuana smugglers got lost in fog and plane crashed into a mountain, copilot died. D cannot be charged with felony murder because crash was not made more likely by fact of cargo as contraband.

· Some jurisds do not require proximate causation (e.g., Stamp (p. 493))

· If flying low to avoid detection, better argument for felony murder

· Must be in furtherance of the felony
· People v. Gillis (Mich. 2006): Robber sped away, collided w/ another vehicle 10 mins later; ct found D was fleeing from burglary, 1st-deg murder.
· People v. Cabaltero (Cal. App. 1939) (p. 517): leader of group shoots lookout; all participants convicted of fel-murder; shooting helped ensure success of the robbery

· Proximate cause theory: Whether killing, regardless of who did it, is w/in the foreseeable risk in committing the felony (Canola concurrence)
· N.J. legislature responded to Canola by enacting legislation (like N.Y.) that adopted proximate cause theory

· Provided affirmative defense for felons who can show that they had no reason to anticipate the use of deadly force (same as N.Y.)

· Canola remains influential outside New Jersey 

· N.Y. law: 1) Limited to deaths caused by one of the felons in furtherance of the crime; 2) Affirmative defense available

· Mens rea is present if the causal  act is part of the felonious conduct

· Agency theory: Fel-murder rule applies only if the killing is done by a co-felon or someone acting in concert w/ a co-felon; State v. Canola (N.J. 1977) (p. 518) (jewelry store owner resisting armed robbery killed co-felon, D not guilty)

· Distinguished by “shield” cases where Ds use victims as shields, which justifies murder conviction (Taylor v. State: train brakeman thrust in front of Ds)

· “While person cannot be found liable for homicide unless act is actually or constructively committed by him, it was inapplicable to a case where D forced deceased to occupy dangerous position.”
· Under agency theory, who did the killing is the central issue

· M.P.C.: Implied malice: Where a killing by non-felon occurs during a dangerous felony, felons are liable for implied malice/depraved-heart murder w/o resort to the fel-murder doctrine b/c fel acts taken w/ conscious disregard for life. Some cts reached same concl.
· Who is killed: Many fel-murder statutes exclude killings of participants in the felony
· State v. Williams: Statute is primarily designed to protect the innocent public, but co-conspirators can't kill w/ impunity. One conspirator may be guilty of the murder of colleague if facts support premeditation/lesser degree of homicide.
· U.S. v. Martinez: 3 men in car w/ bombs, one randomly detonated and killed one. Ct held that two others could be sentenced for fel-murder. J. Posner: The lives of criminals are not completely worthless, so their deaths should not be considered non-events for sentencing purposes.

· Some reform:

· Statutory: Legislatures qualifying the CL rule:

· 1) Limit list of eligible felonies (e.g. only rape, arson, burglary, kidnapping, robbery);

· 2) Grade fel-murder (a few dangerous ones are designated 1st-deg);

· 3) Require homicidal mens rea;

· 4) Permit affirmative defenses (when a co-felon caused death and D not armed/unaware co-felon would kill).

· Judicial:

· 1) Abolition: People v. Aaron, Mich. 1980: No longer acceptable to equate intent to commit felony w/ intent to kill; for fel-murder, must prove murder (malice);
· 2) Statutory interp: State v. Ortega, N.M.: homicide in kidnapping/robbery: requiremt that P prove intent to kill/conscious disregard for life for 1st-deg; Commonwealth v Matchett: jury must find conscious disregard for risk to human life for 2nd-deg murder non-designated felonies;
· 3) Constitutional issues: Dillon: Cruel and unusual punishmt: 1st-deg penalty, life imprisonment, is disproportionate to culpability of D; Roth and Sundby: cts should hold fel-murder unconstitutional b/c it either presumes malice (violating proof beyond reasonable doubt rule) or eliminates malice (violating 8th Amd. requirement that severe punishments be proportional to culpability)
· Misdemeanor manslaughter: misdemeanor resulting in death can provide a basis for involuntary manslaughter conviction without proof of recklessness or negligence

· Also limited by actus reus and causation requirements:

· Proximate cause limitation: Commonwealth v. Williams (Pa. Super. 1938) (p. 499): D did not renew driver’s license, death resulted from another driver’s carelessness. Ct reversed conviction: “the expiration of the license had no causal connection to the accident.” 

· Regulatory offenses: People v. Holtchlag: restrict to malum in se misdemeanors
· Dangerousness: limit to misdemeanors that rise to level of crim negligence (State v Green) or evince a marked disregard for the safety of others (State v. Lingman)
· CAUSATION: ***element of any offense whenever there is a result element of the statute (homicide-plus)
· MPC § 2.03 (p. 1203)
· (1) conduct is the cause of a result when:

· (a) but-for 

· (b) relationship between the conduct and result satisfies any additional causal requirements imposed by the Code or law defining the offense 

· (2) when purposely or knowingly causing result is required, requires actual result to be within purpose or contemplation of the actor unless:

· (a) different victim/property than intended or the result is less serious than intended 

· (b) actual result involves same kind of injury as designed/contemplated and is not too remote or accidental in its occurrence 

· (3) when recklessly or negligently causing result is required, requires awareness of risk (reckless) or should be aware of risk (negligent), unless: 

· (a) actual result differs from probable result via different victim/property or the result is less serious than the probable injury 

·  (b) actual result involves same kind of injury as probable and is not too remote or accidental in its occurrence 

· (4) strict liability: requires actual result is a probable consequence of actor’s conduct 

· CL Test:
· Factual causation: but-for (sine qua non) the D’s wrongful act, harm would not have occurred

· Chance of survival cases: P must prove beyond a reasonable doubt that D’s failure to get medical help caused V’s death; cases that failed: State v. Montoya (N.M. 2002) (p. 576) (D drove V to middle of nowhere to die, convicted: precluded aid); State v. Muro (Neb. 2005) (p. 576) (D’s husband beat daughter, D waited four hrs b/f calling med help)
· Cts sometimes don’t restrict to beyond reasonable doubt/greater than 50/50, so as not to let guilty people off

· Proximate causation: Sufficiently close relationship to resulting harm
· Must be foreseeable:
· People v. Acosta (Cal. App. 1991) (p. 574): “highly extraordinary result” std: highly broad foreseeability std (2 helicopters crash in police chase, foreseeable)

· People v. Brady (Cal. App. 2005) (p. 575): upheld conviction for D who recklessly caused fire via meth lab; 2 firefighting planes crashed 

· People v. Warner-Lambert Co. (N.Y. 1980): Ct dismissed case of bubble gum factory explosion; chain of events needs to be foreseeable and foreseen risk of explosion of dust and D’s failure to remove it 
· Indiv crim liability if conduct sufficiently direct cause of death and ultimate harm should have been foreseen as reasonably related to acts: People v. Arzon (N.Y. Sup. 1978) (p. 577) (D set fire to couch on 5th floor, separate fire on 2nd floor broke out, fireman on way out of bldg. b/c of complications died escaping 2nd fl.)
· D put V in position particularly vulnerable to a separate and indpdt force 

· People v. Kibbe (N.Y. 1974) (p. 577): Ds abandoned intoxicated V on side of the road, V was killed by a truck, conviction sustained

· People v. Stewart (N.Y. 1976) (p. 578): D stabbed V, dr performed unrelated surgery that resulted in V’s death, conviction overruled

· Statutory stds: Most state codes have no rules for determining causation and cts are left to decide. M.P.C 2.03 articulates std and 12 states have adopted similar
· People v. Stamp: D takes V as he finds him; State v. Lane: D punched V in face, V was alcoholic and brain swelled and he died; D convicted fel-murder.
· Medical malpractice: Many cts find initial assailant liable for V’s death even when significant med error contributes. Cts disagree about the extent to which subsequent med mistakes affect assailant's liability.
· Regina v. Cheshire: If wound is an operating substantial cause, the death results from wound, even if some other cause of death is also operating.
· State v. Shabasz: D stabbed V. Died after liver surgery. Judge barred testimony re hosp's gross negligence; wounds would have been fatal in absence of med treatmt. At most, negligence was contributing factor.
· U.S. v. Main: Officer decided not to move car accident passenger so as not to aggravate injury; person died b/c was in position where couldn't breathe. Ct appeals reversed conviction. Jury must be told that it has to find that the V’s death was w/in the risk created by the D's conduct.
· Omissions as causes: Cts are uniformly willing to treat an omission as the legal cause of a result in situations where there is a duty to act (e.g. babysitter)
· Transferred intent: if D intends to kill A, but accidentally kills B, he may be held liable for murdering B (even though didn’t intend to kill B); see also M.P.C. § 2.03(a)(a)

· “Used up” intent: Cts divide; D convicted multiple (State v. Rodriguez-Gonzalez) or one (People v. Birrueta)
· Not confined to homicides: State v. Contua-Ramirez: D tried hitting wife, hit baby; convicted of assault on child (higher offense)
· Intervening human actor:
· M.P.C. § 210.5(2): Creates separate offense for a person who aids/encourages a suicide, w/ felony penalties applicable when his conduct causes such suicide to occur; appears to presuppose that one can "cause" the entirely voluntary suicide of another person.
· Intervening Actor’s Agency Doctrine: Free, knowing, intelligent, intentional, voluntary decision breaks the causal chain, eliminating liability 

· Suicide: People v. Campbell (Mich. App. 1983) (p. 586): D provided V with gun and rounds, V committed suicide; D not liable for murder 

· What matters: V’s free agency: V made his own call, which absolves D even though the result (death) was 100% foreseeable

· BUT: People v. Galle: Drug dealer leaves drugs for V who ODed, D convicted. Ct reject intervening-act doctrine (as in McFadden, Atencio); hold drug dealers responsible for foreseeable (though freely chosen) acts of purchaser

· V rendered irresponsible by D and the wound: Stephenson v. State (Ind. 1932) (p. 594) (KKK): “Wound” includes mental; P will try to maintain the chain by arguing the intervening action was not free, knowing, intelligent, intentional, or voluntary. Doesn’t break chain b/c she was under his control. D’s control is critical (incl temporal)

· Rex v. Valade controlled: D raped V, she jumped from window to escape him and fell to her death; D convicted murder.

· Regina v. Blaue (1975) (p. 597): D stabbed a Jehovah’s Witness; V refused a blood transfusion that would have saved her life; D held liable as refusal of the blood transfusion was not voluntary

· Other “Subsequent V Behavior” cases: 79-y-o raped woman died 1 mo later of congestive heart failure; V of car accident demanded to be taken off ventilator
· Third parties: Bailey v. Commonwealth: Blind man incited then killed cops, intervening actor who intended the result.
· Insanity: Insane actor will not break causal connection b/w D’s act and death (look to “next previous” actor—responsibility is key)

· BUT Defendant’s Participation Doctrine: Murder conviction is proper if D participates in the final overt act that causes death, such as firing a gun or pushing hypodermic needle (not where a D is involved merely in events leading up to commission of the final overt act): People v. Kevorkian (Mich. 1994) (p. 588) (dr assisted 2 women commit suicide)
· Negligent/reckless homicide: D need only have created substantial and unjustifiable risk.

· What matters: active participation (vs. passive means only)

· Most states reject the possibility of a manslaughter or negligent homicide conviction, provided the deceased’s actions were fully voluntary.
· Most states now have assisted suicide statutes

· Qualifications/exceptions: Involuntary acts are caused by the prior actor, as are those "constrained" by duty, duress, or momentary emergency precipitated by the prior actor. 

· Victim’s self-defense can never be intervening actor for it is reasonable response

· Reckless subsequent actions: Do not negate the liability of the first actor when those choices are result of a predicament created by the first actor (intervening actor no longer intends the intervening action (and therefore did not exercise free will breaking the causal chain))

· People v. Kern (N.Y. App. 1989) (p. 600): white teens w/ bats chased black men, threat to kill them, V ran across highway to escape and was hit by a car, killed; D convicted

· People v. Matos: D ran from armed robbery, police chased him and fell down air shaft; his risky pursuit was performance of duty, death was foreseeable result.

· Commonwealth v. Root (Pa. 1961) (p. 601): Drag race; V recklessly swerved into the path of oncoming truck; this was not sufficiently directly caused by D’s act, no liability.

· Unlawful/reckless conduct charged to the D must be the direct cause of the death 

· Root would probably be liable under accomplice or conspiracy liability 

· Contra. State v. McFadden (Iowa 1982) (p. 603): drag-racer liable for competitor’s death and 6-y-o b/c recklessness and foreseeability. Ordinary prox-cause test, not “direct causal connection” std of Root.

· Acts of 2+ persons can work concurrently as the cause of an injury and in such case each of the participating acts is regarded as a proximate cause.
· State v. Marti: Disagrmt w/ Root: The foreseeability requiremt coupled w/ requiremt of recklessness will prevent the possibility of harsh or unjust results in involuntary manslaughter cases. D was part of risk creation; charged w/ involuntary manslaughter. (Accomplice liability.)
· Cts split on this recklessness; some break chain, sometimes not.
· Commonwealth v. Atencio (Mass. 1963) (p. 605): Russian roulette: No duty on Ds to prevent V from playing, but duty not to join (mutual encouragement)

· Distinguishes drag-racing cases: racing has skill, Russian roulette is pure luck

RAPE

· Actus reus:
· Force: Proof of force was and is an essential prerequisite of a crim conviction of rape in most jurisds
· State v. Rusk (Md. 1981) (p. 343): evid must show that V resisted or was unable to resist due to threats to her safety; V’s fear must be reasonably grounded in order to obviate need for proof of actual force by D or physical resistance by V (p. 345) (parties met at bar, light choking)

· Traditionally, perpetrating intercourse w/o consent was not necessarily a crime. More jurisds now criminalize all nonconsensual intercourse, but remain minority
· Majority: required force means physical compulsion above normal penetration
· Commonwealth v. Lopez: (1) physical force/nonphysical, constructive force/threats of bodily harm, (2) no consent; state must demonstrate BOTH.
· Consent/Non-consent: Where statute has force requiremt, intimidation/fear/apprehension may not suffice

· Consent is only fact apart from mens rea that separates legitimate sex from crim offense
· (1) Consent as state of mind; (2) Consent as action
· NE statute: w/o consent: victim expressed lack of consent thru words or conduct.
· State v. Gangahar: D’s conviction reversed: victim said no, but D can argue that in totality of actions/inaction, no was not really no
· NY statute: victim clearly expressed that he/she did not consent to such act
· Schulhofer: Anything that is not an affirmative, crystallized expression of willingness
· Husak and Thomas: Pattern of linguistic/non-linguistic behavior
· Anderson: Consent to kissing is not consent to penetration
· Subotnik: Consent rule would retard heat of the moment (that’s a good thing!!! Dummy)
· Defective Consent
· Maturity: For youth, statutes draw bright line b/c social goal of deterring teen pregnancy and risk of implicit coercion when 1 party is older. Mental retardation also has liability.
· Incapacity: Drug and Alcohol: Many rape statutes do not impose liability if V was incapacitated short of complete unconsciousness and if someone not D drugged her.
· MPC is even stringent: 1) D had to administer the intoxicant; 2) w/o victim's knowledge; 3) for purpose of preventing resistance.
· 2/3 of states impose restrictions where V “voluntarily ingested intoxicating substances through [her] own actions.” State v. Haddock (N.C. 2008)
· BUT: People v. Giardino (Cal. 2000): Intoxication could invalidate consent even when not physically incapacitating. Focus should be effect of intoxicants on V’s powers of judgmt rather than powers of resistance.

· BUT: People v. Smith (Cal. 2010): Even poor judgmt is reasonable as long as woman is able to understand, weigh physical nature of act, moral character, probable consequences

· Chambers Goodman: Best solution: Demand explicit consent and raise requiremt based on # drinks, level intoxication. Silence should never constitute consent.

· Authority and Trust: Some types of mental health pros and marriage counselors are not goved by same dr-patient rules/ethics. Crim law generally does not invalidate consent in adult relationships, even when they are strongly influenced by authority/trust.
· Deception:
· Zercher article: Arab Muslim lied to Israeli Jew re religion, marriage, for sex
· Controlling state of mind is D’s: If words are taken as threat but not intended so, no basis for finding crim intent. People v. Evans (NY 1975): Crazy guy took girl from plane, pretending to be psychologist, to apt, said he could kill her, he could be lying, then said she reminded him of his dead ex and she got sympathetic and they had sex. Ct found no forcible compulsion/threat beyond reasonable doubt.

· Prevailing view: No rape achieved by fraud or trick. Seduction: consent of woman procured by artifice, deception, flattery, fraud or promise. Not crime at CL but has been made criminal by statute in some jurisds.

· This is not MTS jurisd, so his grabbing her is not enough “force”

· Boro v. Sueprior Court (Cal. 1985): fraud in factum v. fraud in inducement:
· Fraud in factum: fraud in act itself, i.e., fraud about the intercourse 

· E.g., in Boro, D told V that she had a disease and that cure was to have sex with him; thus, she believed that the sex intercourse was in fact a cure, and was therefore defrauded in the factum (was unconscious of nature of act)

· Fraud in the inducement: fraud inducing consent is effective consent

· E.g., “I’m a doctor”

· Theft/fraud accusations when someone lies to obtain prop—why not sex?

· 14 states make it felony for nonconsensual sex; 8 treat it as misdemeanor

· State in the Interest of MTS (NJ 1992): The force required for penetration is enough to constitute force per the statute; V testified that she woke up w/ D in her, 2nd-deg sexual assault

· Statutory Interp: If all sex is forcible, why did statute require force + penetration? Not so much focus on D’s conduct but change kind of behavior of V that was important: not resistance indicating non-consent, but affirmative behavior indicating authorization

· WI statute requires consent, otherwise 3rd-deg felony; FL statute too, otherwise 2nd-deg

· Resistance (p. 352): utmost resistance (one state), earnest resistance (some), reasonable resistance (half); may be evid of force

· Resistance has been read into statutes as requirement implicit in elements of force or non-consent
· Hull v. State: rape victim must use all reasonable physical resistance available to her under the circumstances; resistance or its absence is highly probative on q re consent
· Some cts require no resistance, but consider it highly probative/implicitly read it into the statute 

· “Any resistance is enough when it demonstrates that her lack of consent is ‘honest and real.’” Commonwealth v. Sherry (Mass. 1982) (p. 390) 
· “Reasonable” resistance question can be displaced by the question whether the victim “reasonably” feared serious bodily harm—so that the “reasonable” amount of resistance, under the circumstances, was no resistance at all. (p. 354) 

· Psychological (and economic) pressure: 

· State v. Burke (R.I. 1987): P.O. assaulted drunk woman he picked up; no guilt beyond reasonable doubt. (Although facts of this case unique: P.O. in a position of authority and V reasonably believed that resistance would be useless 

· State v. DiPetrillo, R.I. (2007): Boss kissing employee; force established by authority of his position, she pushed him away. Physical + psychological coercion. Implied threats in employmt context only.

· Dissent: No finding of physical force that V could not overcome

· Ct unwilling to extend Burke analysis to situation where “the implied threat arose solely in the context of an employment relationship.” 

· Psychological force could open the floodgates: “if you don’t have sex with me, I’m not taking you to the movies.” 

· Coercion and Duress: several states follow MPC by extending rape or sex assault to situations in which consent is obtained by duress, coercion, extortion, position of authority…
· Implicit threats: State v. Alston (N.C.): D going to "fix" V’s face, brought her to friend's house, pulled legs apart, had sex w/ her. Reversed conviction: non-consent but evid did not show "force"
· Estrich: reasonable person that ct says would resist is one who does not feel vulnerable, who is not scared… Force std guarantees men freedom to exploit weakness
· Berger: Overprotection risks enfeebling instead of empowering women
· Nonphysical threats: State v. Thompson (Mont. 1990): Principal forced student to sex on threat of not graduating. Dismissed. Statute: V compelled to submit by force or threat of imminent death, bodily injury, or kidnapping… Ct could not stretch definition to include intimidation, fear.
· Mlinarich dissent: reading of this statute though, "force or by threat of all these other physical things"—implies that the statute means physical force only. Hands tied.

· Commonwealth v. Mlinarich (Pa. 1988): V, juvenile released to custodial home, submitted to D's sex advances after he threatened to send her back to detention home. Conviction reversed. Force = physical force/violence. Rape requires physical compulsion

· Dissent: Force has more than one meaning, including constrain or compel by moral or intellectual means. Inquiry should shift from V’s consent to D’s force.

· MPC 213.1(2): gross sexual imposition requires two findings: (1) D's proposal must prevent resistance by woman of ordinary resolution; (2) D still would not be guilty under Code unless he made a "threat"

· Removes process of bargain from crime; D not guilty of compulsion overwhelming the will of his victim but only of offering her an unattractive choice to avoid some unwanted alternative. Key determination is whether situation involves coercion or bargaining.

· In 1995, PA legislature adopted statute defining forcible compulsion required for rape conviction as compulsion by use of physical, intellectual, moral, emotional or psychological force. (Psychological pressure: Conviction upheld where V had adolescent crush and D exploited that: Commonwealth v. Meadows (Pa. 1989).)

· State v Lovely, NH: D hired drifter, offered to pay his rent, affair began; drifter tried to break it off and D pressured to submit to more sex acts by threatening to stop paying man's rent, kick him out, get him fired. NH statute made it felony to coerce submission to sex penetration by threatening to retaliate against victim; conviction of D upheld.

· Schulhofer: Rich man's implicit threat to stop supporting gf unless sex = choice to shape personal relationship; his threat takes from woman nothing to which she is entitled. Coercion is different if man is attracted to destitute mother, if she leaves she will be really in a bind, e.g.…

· Plus, women often use their sexual superiority to gain economic advantage

· Sexual autonomy: We cannot ignore destitute mother vulnerability. Limits:

· Freedom to move on among partners

· A legal system that obliges a man to support a former sexual partner in the absence of mutual commitments of a long-term relationship would impose an enormous burden

· If relationship was short and no mutual commitmts, no legal oblig to support her

· Sex trafficking: Until recently, refusal to consider psychological and financial pressures as impermissible coercion applied even to vulnerable women pressured to work as prostitutes.

· 18 U.S.C. 1584 makes involuntary servitude illegal, but that term is not defined. In 1988, SCOTUS held that it extended only to physical/legal compulsion (U.S. v. Kozminski). Congress overturned Kozminski: traffickers target women/girls who are poor, uneducated, lack of economic opps in their countries: Trafficking Victims Protection Act.

· Statute defines serious harm broadly to streamline jury's consideration in cases involving coercion and more fully capture the imbalance of power b/w trafficker and victim.

· Many states passed statutes that reach conduct difficult to prosecute under Kozminski (U.S. v. Monsalve—pimp threatened to deport his illegal immigrant victims if they didn't comply, they did not speak language, had no ID, depended on pimp for food and shelter)

· Patronizing a prostitute is a misdemeanor.

· Policy concerns: CA: People v. Barnes: Requiremt that a woman resist her attacker is grounded in distrust w/ which courts traditionally viewed a woman's testimony regarding sexual assault; but while some women respond to assault w/ resistance, others freeze; we wouldn't say victims of attempted assault or robbery would have to resist to pt of risk of injury or death—why rape victims to same std?
· Bryden: Physical force marks line b/w seduction and rape; w/o it, line b/w lawful/unlawful is obscure

· Anderson: Woman's physical resistance to aggression often ends up reducing chance of rape and, if she is raped, coping is better b/c she does not feel so helpless in whole situation

· Resistance need not be proven in certain circumstances—e.g. gun to head. So q whether victim offered reasonable resistance is replaced w/ q re whether victim "reasonably" feared serious harm

· Shouldn't a conviction be proper regardless of reasonableness of the fears if D knew of fears? (1 Cal court has ruled yes, D cannot take advantage of fear, regardless whether reasonable or not). Conversely, if fears are reasonable but D unaware of them, shouldn’t conviction be improper?

· Mens rea:
· Mistake of fact: Not a defense. Commonwealth v. Sherry (Mass. 1982) (D drs took nurse to Rockport and each had sex with her): Look at entire sequence of events, not just from D’s pt of view.
· Commonwealth v. Fischer (Pa. 1998): 2 college freshmen; D says they always have violent sex; V says it was rape. D claims mistake of fact, but element of D's belief as to the victim's state of mind is not a defense to rape under the statute at time.
· Strict liability: Jury just asks if there was consent or no. Commonwealth v. Simcock (Mass. 1991) (p. 395): “belief that the V consented would not be a defense even if reasonable.” (Whether reasonableness is there is not important.) Affirmed, in line w/ strict liability for statutory rape.

· Statutory rape: countervailing consideration of protecting children of “tender years”

· P must prove D used force and subjective culpability is therefore inherent in D’s actions. Commonwealth v. Lopez (Mass. 2001).
· Weight of American authority is against strict liability for consent, but a few states have joined Mass. and Pa.
· Recklessness: Reynolds v. State (Alaska 1983): Requires proof of recklessness since the statute no longer has a force requiremt/requiremt that V resist at all (enhancing risk of conviction). P must prove D acted recklessly re V’s lack of consent. (W/o reckless std, no notice to otherwise legal act.)

· Negligence: Most states permit mistake defense, but only when D's error as to consent is honest and reasonable. Thus, most states apply a negligence std for mistake of consent. Easier to apply (do not need to consider D’s subjective intent), closer to societal norms, effect greater deterrence, the harm (rape) of negligent conduct is significant (similar to homicide) 

· Marital exception: People v. Liberta: Conviction on ground that marriage is not license for husband to forcibly rape wife w/ impunity. Irrevocable implied consent is untenable. (MPC preserved the exception, see below.)

· Legislation: Abt half states have abolished the exemption entirely, but other half retain qualified versions.

· Judicial: When state statutes do not explicitly require that the V be a female not his wife, several cts have held that a marital exemptions should no longer be read into their statutes.

· MPC § 213.1
· (1) Rape: male + not his wife (to avoid intrusion of penal law into family, plus there is distinction b/w stranger force and ongoing relation of sexual intimacy)

· (a) by force or threat of imminent death, serious bodily injury, extreme pain or kidnapping 

· (b) impaired her power to control her conduct by administering or employing without her knowledge drugs, intoxicants or other means for the purpose of preventing resistance

· (c) unconscious 

· (d) < 10 years old 

· (2) Gross sexual imposition: male + not his wife

· (a) compels submission by threat that would prevent resistance by a woman of ordinary resolution 

· (b) knows she suffers from a mental disease/defect making her incapable of apprising the nature of her conduct 

· (c) knows she is unaware of the sex act or she submits thinking he is her husband 

BLACKMAIL (P. 1070-79) 
· Blackmail and extortion used interchangeably; need to look at statute to see how the jurisd words the crime
· Check what threats are included (threats to get what? MPC incls prop only)
· Check whether statute creates affirmative defense re entitlemt

· Consider what is honest claim (subjective std; D just had to honestly believe)

· Most jurisds (including MPC) require extortion of PROPERTY, but some (e.g., Vt.) allow extortion for “intent to compel the person so threatened to do an ACT against his will.” State v. Harrington (Vt. 1969): Divorce atty gets photos of husband cheating, sends threatening ltr.
· Vt. statute does not have affirmative defense (as MPC does) but has shorter list of things you can do.
· Reason this is a crime: Private citizen cannot barter over something that is in pub interest; person improves self and deprives right of state to prosecute a criminal.

· MPC § 223.4 (p. 1244): Obtains PROPERTY via threat to:
· (1) inflict bodily injury on anyone or commit any other criminal offense 

· (2) accuse anyone of a criminal offense 

· (3) expose any secret tending to subject any person to hatred, contempt or ridicule, or to impair his credit or business repute 

· (4) take or withhold action as an official, or cause an official to take or withhold action 

· (5) bring about/continue a strike if the property is not demanded/received for the benefit of the group 

· (6) testify or withhold testimony with respect to another’s case 

· (7) inflict any other harm which would not benefit the actor

· If you get ANY benefit from what you threaten to do, you do not go into this category.

· Affirmative defense to (2),(3),(4) if the property obtained is honestly claimed as restitution or indemnification for harm done

· Most jurisds do not have defense: we would rather ppl go thru proper channels (official ct procdg)

· People v. Fichtner (N.Y. 1953): D believed V stole $50 worth of goods from employer, threatened him with crime unless he paid $25 to the store (Ds did not even benefit)

· “Ds may properly be convicted even tho they believed the complainant was guilty of the theft of their employer’s goods … Nor is Ds’ good faith in thus enforcing paymt of the $ alleged to be due to their employer a defense.” (p. 1076)

· Dissent: Ds acted w/o malice in good faith—honest mistake. NY Penal Law agrees; allows a good-faith defense:

· NY Penal Law Section 215.45: 1. Actor guilty of … crime when (a) accepts benefit in exchange for not initiating prosecution of crime; (b) confers benefit on another in understanding that the other won't commence action (actor also guilty). 2. Affirmative defense that the benefit did not exceed an amt … D reasonably believed to be due for the harm caused by the crime.

· Victims who threaten lawsuits: Rex v. Dymond: D was sexually assaulted and demanded her attacker pay or she would tell whole town what he did; her conviction was criticized: If she had had the $ for an atty, the effect would have been the same—a ltr from atty saying "our client claims this and demands $” –not a crim offense.

· State v. Rendelman, MD: Threats of litig held not "wrongful" w/in meaning of state extortion statute, regardless of bad faith or legal merit

· State v. Hynes (NH): Threat to sue can be extortion if does not provide actual, real, definite advantage

· Blackmail statutes: Threats of personal and prop injury or to accuse of crime are always enough; also commonly included are threats to make disclosures that would defame the victim

· SOME states include threats to expose matters that are not defamatory

· MPC seems to exclude such threats unless they are packed in catchall "other harm" (7)

· Many statutes like MPC limit purpose of the threats to obtaining prop and rely on other code provisions to deal w/ the use of coercive threats to obtain other benefits

· Some statutes, on other hand, define the object of the threat more comprehensively

· Toby the bunny: Threat to injure his own animal for $--should that be blackmail?

· Fed extortion statute, 18 U.S.C. 1951, requires "wrongful" conduct (like Rendelman), but determining what is wrongful is a matter of continuing dispute.

· “Counterblackmail”: Vs threaten to go to authorities if disclosure is made, discouraging blackmailers
ATTEMPT

· Specific intent crime

· Punishmt: Cal gives ½ term of completed act; NY lowers the sentence by one classification except in drug, same. MPC gives same except where punishment is death/life.
· Mens rea
· Conduct elements
· Defendant must have purposely engaged in the conduct

·  Result elements
· Both CL and most statutes require specific intent to cause result, even when recklessness or lesser mens rea would suffice for conviction of the completed defense. Smallwood v. State (Md. 1996) (p. 611) (D w/ AIDS raped 3 women w/o condoms; exposure to risk of HIV not sufficiently probable to infer intent to kill)
· Jones v. State: D shot at house full of ppl, acquitted of attempted murder of wounded.
· Thacker v. Commonwealth: D shot at tent, lacked intent to kill, no attempted murder
· BUT: Attempted reckless manslaughter in People v. Thomas (Colo. 1986) (D shot at fleeing rapist) (substantial step toward commission of offense: conduct was likely to produce harmful consequences)
· For specific intent, need conduct plus something more, as in Hinkhouse (Or. 1996): D actively concealed his HIV, said he would spread the virus to other people 

· To argue intent to kill from conduct alone, must make the conduct as close to firing a loaded gun (Raines) as possible 

· Attempted felony-murder is NOT a crime; attempted manslaughter IS a crime (mitigated murder; State v. Mitchell (La. 2005)) 
· Attendant circumstances: same mens rea as commission of the crime

· Regina v. Khan: Conviction for attempted rape; mens rea of D is same in rape and attempted rape: intention to have intercourse plus knowledge of/recklessness as to absence of consent
· Commonwealth v. Dunne (Mass. 1985): attempted statutory rape conviction sustained 

· MPC would find same way; sufficient if D acts w/ kind of culpability otherwise required for the commission of the crime, which in the case supposed is none at all
· Actus reus/preparation: First step is not necessarily sufficient and last step not necessarily required.
· Competing considerations of:

· 1) locus penitentiae: opp to repent, change mind: would D really have committed the crime? v.

· 2) allowing police to intervene earlier to prevent crimes: beginning of attempt is still attempt (R. v. White); do we really want D to be dangerously proximate to V? (worse, res ipsa, last act) 

· Tests
· Dangerous proximity (Rizzo (p. 618)): Many jurisds continue to apply this approach
· “So near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference;” dangerous proximity to success. People v. Rizzo (N.Y. 1927) (armed Ds drove around looking for man they were trying to rob, did not find him; convictions overturned—not dangerously proximate to success )

· Commonwealth v. Bell (Mass. 2009) (p. 620): D, promised he would be allowed to have sex w/ a 4-year-old, followed undercover P.O. out of a parking lot and was subsequently arrested, conviction overturned b/c not dangerously proximate 

· U.S. v. Harper (9th Cir. 1994): Bill trap to rob ATM; “Making an appointment with a potential V is not of itself such a commitment to an intended crime as to constitute an attempt, even though it may make a later attempt possible.”

· BUT: McQuirter v. State (Al. 1953): Black D in white neighborhood convicted attempt assault w/ intent to rape; example of why waiting for more info is good
· Substantial step (MPC): strongly corroborative of crim purpose (highly favored middle grd)
·  MPC Comments: Shifts emphasis from what remains to be done to what has been done. 

· D will offer innocent explanations of conduct to argue it was not strongly corroborative 

· U.S. v. Jackson (2d Cir. 1977): Evid of conspiracy to rob bank; Ds reconnoitered place for crime, possessed the materials. Either type of this conduct alone shows crim intent.
· U.S. v. Joyce: Drug deal where DEA agent would not hand over drugs, buyer walked out; conviction reversed: W/e intention he had to procure cocaine was abandoned prior to the commission of a necessary and substantial step.
· BUT: People v. Acosta: One who orders illegal narcotics, admits a courier into home and examines quality of goods has passed beyond mere prep.
· Last act and res ipsa loquitor: Act has to speak for itself; these have fallen out of favor: Res ipsa: Act must be unequivocally criminal: “A criminal’s attempt is an act which shows crim intent on the face of it … res ipsa loquitur” King v. Barker (1924) (“No one could say … whether D had come [to carry out his crime]” People v. Miller (Cal. 1935) (p. 625) (reversing conviction of D who had threatened to kill Jeans, brought loaded gun into field but never took aim).) 

· Abandonment (locus penitentiae)
· Remorse affects sentence, but cannot erase liability
· B/c law denies defense of abandonmt, many cts insist on threshold of criminality close to last act
· Avoiding dilemma of letting definitely-would-be-guilty ppl off: recognize abandonmt (renunciation) as complete defense, requiring "voluntary and complete renunciation of the crim purpose." A lot have been adopted that are similar to MPC 5.01(4).
· People v. Johnston: Man held up gas station at gunpoint, found only $50 and said "forget about it” and left. Ct denied renunciation defense.
· V convinces D not to rape, opposite decisions:

· People v. McNeal (Mich. 1986) (p. 622) (sustaining conviction) 

· Ross v. State (Miss. 1992) (p. 622) (abandonmt, reversed conviction)

· Substantive crimes of prep:

· Burglary (under attempt CL, person apprehended while breaking into dwelling w/ intent to commit felony not guilty of attempt b/c would not have arrived at actual scene of felony) 

· Assault (attempt to commit battery)

· Stalking: hard to draft w/o sweeping in bunch of legal acts; Cal. has objective std re emotional distress; Kansas had subjective std that was found unconstitutional

· NY does not require "credible threat" but only harm to emot’l health. People v. Stuart
· MPC § 5.01 (p. 1219)
· (1) A person is guilty of attempt if, acting with the culpability required for commission of the crime, he:

· (a) purposely engages in conduct which would constitute the crime if the attendant circumstances were as he believes them to be (completed act); or 

· (b) for result element, does/omits something with the purpose of causing or with the belief that it will cause such result without further conduct on his part (completed act); or 

· (c) purposely does/omits something which, under the circumstances as he believes them to be, is a substantial step (not completed act): strongly corroborative of the actor’s criminal purpose
·  (2) The following, if strongly corroborative, shall not be held insufficient as a matter of law:
· (a) lying in wait, searching for or following the contemplated victim 

· (b) enticing or seeking to entice the contemplated victim to go to the place contemplated for commission of the crime 

· (c) reconnoitering the place contemplated for the crime 

· (d) unlawful entry of a place where it is contemplated the crime will be committed 

· (e) possession of materials which are specially designed for the crime and can serve no lawful purpose of the actor under the circumstances 

· (f) possession, collection or fabrication of materials that serve no lawful purpose under the circumstances near the contemplated crime place 

· (g) soliciting an innocent agent to engage in conduct constituting an element of the crime 

· (3) Conduct designed to Aid Another in Commission of a Crime: Person who attempts to aid another, satisfying § 2.06 (complicity), is guilty of attempt even if it is not committed/attempted by other person. 

· (4) Renunciation of Crim Purpose: Abandoned effort to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his crim purpose

· Invalid if motivated by increased probability of detection, increase difficulty of effecting crime
· MPC 5.05(1): Attempt, solicitation and conspiracy are of same degree of the crimes attempted

ACCOMPLICE LIABILITY

· Many statutes make charge same for principals as accessories (e.g., fed complicity statute: 18 U.S.C. 2); for varying degrees of culpability, sentencing discretion called for

· Accessory after the fact sometimes gets its own penalty

· Vicarious liability (w/o actus reus and mens rea) resulting in crim punishmt (imprisonmt) is prohibited by due process. State v. Guminga (Minn. 1986) (rejected vicarious liability for owner, employee sold alcohol to minor)

· BUT, cts will uphold convictions where possible sanctions are limited to fines (p. 294)
· Plus, some cts uphold convictions where possible sanctions include imprisonmt if actual sanction is a fine. State v. Beaudry (Wis. 1985) (possible 90-day jail sentence, actual sanction only $200)

· Cts are similarly reluctant to allow vicarious parental liability (State v. Ackers, NH: any attempt to impose such liability on parents simply b/c they are parents, w/o more, offends due process)
· Policy justification for: Encourage parents to exercise oversight, deter juvenile crime
· Argumt against: Overly restrictive parenting, enforced disproportionately on poor, single
· Jurisds are split as to whether accomplice liability requires the principal to be convicted of the crime 
· Mens rea (diff required from that of principal):
· Conduct elements: Specific intent generally required to hold a person liable as an accomplice (p. 661)

· Most states, D must actually intend his action to further the crim action of the principal

· Even if D’s conduct actually facilitates crime, not liable unless he also intends to facilitate the crime. Hicks v. United States (U.S. 1893) (Indian trio) 
· Even if D has extremely unworthy motive, still needs proper intent. Wilson v. People (Colo. 1939) (man framing friend, robbing liquor shop—didn’t intend to permanently deprive drugstore owner of goods, conviction for larceny reversed) 

· D must engage in purposive conduct; e.g., in drug sales, must associate self w/ venture, participate in it as something he wishes to bring about, seek to make it succeed. State v. Gladstone (Wash. 1970) (D sent drug solicitor to dealer, charged w/ aiding/abetting sale)

· > knowledge required—need intent to aid/encourage; want crime to occur

· Knowledge plus is sufficient: knowledge plus a stake in the venture (e.g., seller who inflates prices when selling to criminals)

· Other indications suffice (“It’s good stuff” (State v. Wilson), presence at sale (State v. McKeown)).

· For major crimes, knowledge can be sufficient. U.S. v. Fountain (7th Cir. 1985) (Posner, J.) (D prisoner allowed another prisoner to take knife from his waistband to use to kill a guard, knowledge held sufficient to sustain conviction) 

· SCOTUS says for 18 U.S.C. § 924(c) (carrying gun during violent/drug crime), D must intend accomplice to carry a gun, but intent can be inferred by active participation in underlying violent/drug crime plus knowledge of circumstances
· Knowledge must be sufficiently in advance to have some “realistic opportunity to quit the crime.” Rosemond v. United States (opinion)
· Gives the D an opportunity to make the relevant moral choice: if he knows in advance and continues with the crime, he is culpable 

· Substantive crimes of facilitation by statutes:
· Juvenile gun possession (Columbine): NY statute eliminated mens rea requiremt w/r/t injuries juvenile might inflict and require only recklessness re age of recipnt
· Terrorism: Statute hardened up actus reus w/ list of qualifying categories, making acceptable a diluted mens rea of knowledge.
· Money laundering: Gov not required to prove D knew particular offense from which proceeds derived; only that D knew they came from illegal act (U.S. v. Campbell: Real-estate agent convicted for willful blindness, sold home on cash)
· MPC 2.06(3)(a) requires that actor have purpose of promoting/facilitating commission of crime.
· Results & attendant circmstns: Require same mens rea as substantive offense (do not require purpose)

· MPC is silent on this requiremt deliberately. Commentary suggests accomplice can be liable if acts w/ recklessness, indicating accomplice does not always have to intend the result.

· Results: Same as McVay turnout (below)

· Attendant circumstances: purpose required as to commission of the offense, but silent on whether this requiremt applies to attendant-circumstance elements of the offense
· Crim negligence is sufficient mens rea for result element, if intent for underlying conduct (e.g. op of boiler: State v. McVay (R.I. 1926): D told ship cpt to operate boiler negligently, manslaughter)

· Commonwealth v. Roebuck (Pa. 2011) (p. 675): conviction for 3rd-deg murder; D intended to aid/abet underlying conduct (ambushing V), was reckless as to his death (result) as required by manslaughter conviction

· Adversaries as accomplices (community of purpose): People v. Russell (N.Y. 1998): Shootout in pub area, 3rd party killed by stray bullet, unable to identify which of 3 Ds shot the bullet

· That Ds set out to injure or kill one another does not rationally preclude a finding that they intentionally aided each other to engage in the mutual combat that caused V’s death.

· Ds obviously did not have purpose of being shot at, but had acknowledged and accepted challenge to engage in deadly battle on pub concourse.

· If each D shared in venture and unjustifiably, voluntarily and jointly created a zone of danger, then each is responsible for his and others’ acts
· E.g. drag racing.
· Strict liability: If offense calls for no mens rea, so too does aiding/abetting, but cts differ:

· Gun crimes (felon may not possess gun, person gave it to him didn’t know was felon)

· Statutory rape (third party involved didn’t know re age)

· Natural and Probable Consequences Theory (Additional crimes committed by accomplice)
· Reasonably foreseeable doctrine: People v. Luparello (Cal. 1987) (p. 682): D had friends get info re ex-wife via Martin; friends ambushed, shot & killed Martin. D charged 1st-deg (lying in wait)

· No intent to facilitate murder (needed the info from dead V)

· Guilty of any reasonably foreseeable offense committed by person he aids and abets
· Very broad 
· Rejected by most jurisds (proportionality concerns) 

· Even of jurisds that follow, most use “natural and probable” vs. “reasonably foreseeable”

· “liable for any criminal act which in the ordinary course of things was the natural and probable consequence of the crime,” although such consequence not intended. Roy v. United States (D.C. Cir. 1995) (gun sale gone bad)
· “‘In the ordinary course of things’ refers to what may reasonably ensue from the planned events,” not what could happen, and in particular suggests absence of intervening factors. Roy (p. 685)
· Another form: “probable outcome;” the statutes vary, and w/in those jurisds, ct decisions for when something is reasonably foreseeable/natural/probable vary too
· Aiding/abetting fel-murder permits fel-murder charge; no mens rea required; any probably consequences to felony you aid, you’re on the hook for.
· MPC: One who solicits an end, or aids/agrees to aid in its achievemt, is accomplice if envisaged offense, but not liable for wholly different crime (REJECTS natural/probable of Luparello)
· Actus reus
· Need agrmt to help the person—not liable if just stand by and do nothing to stop them (omission acceptable (Hicks v. U.S., 1893) (Indian trio)). (Also need more than mens rea, unlike MPC.)

· Threshold is low:

· Encouragement. Wilcox v. Jeffrey (1951) (p. 687) (D clapped at concert) 

· When multiple parts to offense, need just to have facilitated some part of it.

· Do not need but-for cause. State ex rel. Attorney General v. Tally, Judge (Ala. 1894) (telegram case)

· If D’s conduct aided/abetted/encouraged at all, the D is guilty 

· Tally: He aided but did not encourage b/c bros didn’t know what he did; still sufficient

· The underlying crime must have been committed (MPC too)

· State v. Hayes (Mo. 1891) (Bacon case): B/c Hill was not committing a crime (did not have intent to steal), Hayes could not be aiding/abetting a crime [Under MPC, could get Hayes b/c mens rea]

· Rationale: Allowing crim liability based on entrapper’s conduct would allow entrapper to manipulate charges as in Vaden; Potential for abuse by law enforcement

· Vaden v. State (Alaska 1989) (Fox hunting case): Undercover officer committed crime but had pub authority justification defense, which did not transfer to Vaden

· Officer had excuse, not justification; b/c act still wrong, D still guilty
· Where principal’s culpability is lessened by a defense, that defense is not transferable to D. People v. McCoy (Cal. 2001) (principal killed V, had unreasonable but good-faith self-defense claim, not transferable to accomplice) (see also Vaden)

· Other defenses, e.g. diplomatic immunity, Farnsworth v. Zerbst (5th Cir. 1938), and entrapment, U.S. v. Azadian (9th Cir. 1971), are also personal and thus would not avail the accomplice 

· The fact that D’s accomplice was acquitted does not avail D. U.S. v. Standefer (U.S. 1980)
· Vs are not accomplices: e.g. aiding statutory rape against self; ct reversed conviction. Kids sending sex images of selves: some Ps bring charges but others say charges are inappropriate given purpose of laws.
· MPC contains provision that person not accomplice in offense committed by another if he is V or offense is so defined that his conduct is inevitable incident to its commission—e.g. bigamy.
· Accomplice’s charge is limited to principal’s crime. Regina v. Richards (1974) (D hired thugs to beat up her husband, got misdemeanor but she got felonious assault—reversed)

· Principal’s crime can be greater than accomplice’s. Moore v. Lowe (W. Va. 1935) (“instigator may act in hot blood, … manslaughter, while perpetrator may act coolly, … guilty of murder.”)

· Innocent agent doctrine (MPC § 2.06(2)(a)): “A person is legally accountable for the conduct of another person when … acting with the kind of culpability that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct.” (p. 698)

· Some statutes require that the crime be committed by designated classes of persons (e.g., bank officer); if a D dupes a bank officer into committing the crime, the innocent agent doctrine wouldn’t solve this issue, as the D cannot commit the crime (he is not a bank officer) 

· To solve, fed statute 18 U.S.C. § 2(b): “Whoever willfully causes an act to be done which if directly performed by him or another would be an offense against the U.S., is punishable as a principal.”

· Crime of drunk driving: sober abettor cannot be convicted b/c not drunk.

· MPC 2.06: One is no less guilty of the commission of a crime b/c he uses the overt conduct of an innocent/irresponsible agent.
· Entrapment (MPC § 2.13): only available as defense if D was not “predisposed” to commit offense and was induced by gov agent. (Hard to succeed.) Law enforcement can do "sentencing entrapmt" where gov creates/induces greater crime than suspect originally intends—e.g. cook crack instead of cocaine.
· Common law: there must be actual aid 
· MPC: D is guilty as an accomplice even if no actual aid was rendered (mens rea is enough)

· If the underlying crime was not committed, D is not guilty as an accomplice, but may nonetheless be guilty of attempt 
· Comment to MPC 2.06: Attempted complicity ought to be criminal when crime was committed; liable only if principal actor actually commits an offense

· Where principal actor commits neither the completed offense nor an attempt, however, accomplice not liable under 2.06 b/c he did not aid in the commission of a crime.

· Omission, legal duty:

· CL: People v. Stanciel: D charged as accomplice to murder when bf beat her 3-y-o child to death. She had done nothing to contribute, but had failed to protect. Most cts agree that parents can be so liable under aiding/abetting theory. (Cases can be brought against social workers same way)
· MPC: Person can be accomplice if he has legal duty to prevent offense and fails to do so w/ purpose of promoting crime

· MPC § 2.06 (p. 1204)
· (2) A person is legally accountable for the conduct of another person when:

· (a) acting with required culpability for commission of the offense he causes an innocent/irresponsible person to engage in such conduct 

· (c) he is an accomplice 

· (3) A person is an accomplice if:

· (a) with the purpose of promoting or facilitating, he:

· (i) solicits person to commit 

· (ii) aids or agrees or attempts to aid in planning or committing 

· (iii) having a legal duty to prevent, fails to make proper effort so to do 
· (b) his conduct is expressly declared by law to establish his complicity 

· (4) Result element requires the same culpability as the substantive offense 
· (6) Unless otherwise provided by the Code or law defining the offense, a person is not an accomplice if:

· (a) he is a victim of the offense 

· (b) the offense is so defined that his conduct is inevitably incident to its commission (c) he terminates his complicity prior to the commission of the offense and
· (i) wholly deprives it of effectiveness in the commission of the offense; or 

· (ii) gives timely warning to law enforcement or otherwise makes proper effort to prevent the crime 

· (7) A person can be convicted via complicity even though the person who committed the crime has not been convicted. 

CONSPIRACY: Agreement by two or more persons to commit a crime (agrmt itself crime, unlike accomplice liability)

· Two meanings: (1) Inchoate crime, aims at prep conduct; (2) accessory liability: indivs who agree to commit crime are held liable for actions of others in the grp

· Policy: significant threat b/c combination makes more likely the commission of other crimes and “decreases the probability that the individuals involved will depart from their path of criminality.” Callanan v. U.S. (1961)
· Separate offense and sentencing 

· In some jurisds, the conspiracy charge results in longer sentence than the substantive crime 

· In most places, can be guilty of conspiracy and the completed crime, and in a lot of places the sentencing will be consecutive.
· In a conspiracy to commit a single crime, the MPC does not allow conviction for two crimes (the substantive crime and the conspiracy). MPC § 1.07(1)(b) (p. 739) 

· However, if conspiracy is to achieve various crim objectives, can be charged + substantive crimes

· Callanan v. U.S.: D convicted of obstructing interstate commerce and conspiring to do so; his sentences stacked to 24 yrs when max for obstruction was 20 yrs
· Fed Sentencing Guidelines rejected separate punishmt for conspiracy and target offense; conspiracy-like statutory offenses continue to allow Ps to impose separate punishmts by stacking charges (RICO, CCE)—compound liability: act can sustain liability for multiple offenses

· If 1 person acquitted, in most places cannot convict remaining person; other districts say inconsistent verdicts are fine. Depends by jurisd. MPC is fine w/ inconsistency.

· Actus reus: the agreement itself

· CL, no “overt act” necessary: just agrmt itself suffices. Mulcahy v. The Queen (1868)
· However, American jurisds typically add overt-act/substantial step requiremt. E.g., “one or more [conspirers] do any act to effect the object of the conspiracy.” 18 U.S.C. § 371; ME requires step strongly corroborative of the firmness of the actor's intent, and speech alone may not constitute a substantial step
· When fed statute is silent, no overt-act requiremt should be read in
· Not unusual for states to dispense w/ this if serious crime, e.g. MPC 5.03(5)

· In most jurisds, overt act can be satisfied by acts that would be equivocal/merely prep in the law of attempts. (p. 712)

· Express agrmt not necessary. Tacit agrmt reached w/o communication is sufficient. Interstate Circuit, Inc. v. U.S. (U.S. 1939) (Anti-trust movie chains, ltr indicated conspiracy by inference.)

· Inquiry is whether these actions are improbable unless there is prior, tacit understanding
· Some cts impose limits: An inference of an agrmt is permissible only when the nature of the acts would logically require coordination/planning. Readiness for a gunfight requires no prior agrmt. United States v. Garcia (9th Cir. 1998) (p. 710) (Crips v. Bloods gang shooting) 

· MPC: agrmt is sufficient for 1st- and 2nd-deg felonies; all other crimes require an overt act 

· Mens rea: Specific intent (like attempt): D must have intent to agree and that underlying offense be committed. If result crime, must have it be intent that result happen. (For that reason, cannot conspire for unintentional crime.)

· Positive knowledge does not establish intent. People v. Lauria (Cal. App. 1967) (prostitutes switchboard)
· Inferable factors that could establish intent (outside direct evid):

· (a) Aggravated nature of the crime itself (e.g., murder; consider harm to indiv/commty) 

· (b) Supplier has special interest in activity:

· E.g. charging increased price (stake), U.S. v. Morse (11th Cir. 1988) 

· No legit use for goods/services exist (e.g., directory of prostitutes) 

· Volume of business w/ buyer is disproportionate to any legit demand, or sales for illegal use amt to a high proportion of seller’s total business

· E.g., sale of morphine to dr in huge quantities. Direct Sales v. U.S. (grossly disproportionate + dangerous, need awareness where it’s going) 

· BUT: Falcone: Yeast: no conspiracy, not dangerous, normal amt
· MPC would not allow this lowering of mens rea; too broad. Need intent.

· Some jurisds don't allow charging Lauria for actual crime—to be charged w/ target crime of conspiracy, must have intent that you need to be aider/abettor.
· Felony cases: MPC requires purpose for BOTH conspiracy and accomplice liability (2.06(3)(a) and 5.03(1)). Most states likewise require purpose in conspiracy cases, even when object crime is serious.
· Some jurisds require a “corrupt” motive. People v. Powell (N.Y. 1875) (Powell Doctrine). If agrmt made in good faith, evid of ignorance of criminality, no guilt of conspiracy.

· Widely criticized; effectively makes mistake of law a defense.

· MPC 2.04(3): limited situations when ignorance of criminality of conduct is defense in gen.
· Strict liability: U.S. v. Freed: SCOTUS upheld indictmt for conspiracy to possess unregistered hand grenades, despite failure to allege that D knew they were unregistered.

· Attendant circumstance: No answer but always point out how much earlier culpability attaches, so want to show heightened mens rea (e.g. statutory rape conspiracy)
· Unilateral conspiracy (e.g. undercover officer and terrorist): Some places say that's fine even if officer doesn't have mens rea; other jurisds insist on bilateral conspiracy—need at least 2 ppl w/ intent
· Additional crimes by co-conspirators (conspiracy as accessorial liability):
· Pinkerton v. U.S. (U.S. 1946) (bros conspiracy to defraud gov; 1 in prison part of the time): 2-prong test:
· If in jurisd that has adopted this doctrine, and agree to commit a crime, you are on the hook for any other acts 1) done in furtherance of the conspiracy (Pinkerton) and 2) reasonably foreseeable (State v. Bridges (N.J. 1993) (birthday party case))
· Ppl v. Brigham (Cal. App. 1989) (Chuckie): D liable b/c reasonably foreseeable that co-conspirator might kill anyway 

· U.S. v. Alvarez (11th Cir. 1985) (Miami hotel drug buy): Murder reasonably foreseeable in drug conspiracy because (1) large qty drugs, (2) Ds must have been aware that some co-conspirators would carry weapons, use deadly force if necessary

· Some cts (CT) also limit extension of Pinkerton under “reasonably foreseeable” to Ds who played more than a “minor” role in the conspiracy, or had knowledge of circumstances culminating in the unintended substantive crime. Alvarez.
· NO Pinkerton: U.S. v. Wall: Felony for felon to have weapon; gov attempted to establish possession by co-conspirator on Pinkerton vicarious liability theory; gov rejected, saying cut-and-paste approach of offenses (D's felon status, conspirator's gun possession) was too hard to limit and expanded Pinkerton too much
· Merits of Pinkerton: 1) Possible to inflict costs on hard-to-reach criminals by punishing other members who are more accessible; 2) Information-forcing tool; 3) Incentive to monitor/control excessively harmful activity; 4) Group will: submit thinking to collective rationality, helps form collective intention

· Against Pinkerton: Imposes punishmt for substantive offenses in which D did not participate

· MPC also rejects Pinkerton: Addit'l offenses of which D was unaware and did not influence

· Controversy over Pinkerton continues, w/ some states adopting (CT), some rejecting (WA)

· No retroactive liability. United States v. Blackmon (2d Cir. 1988) (p. 731) 
· Conspiratorial scope:

· Chain conspiracies: all conspirators in chain are liable

· E.g., drug conspiracy from smuggler to middle man to retailer 

· Wheel-and-spoke conspiracies: hub with spokes: is there a rim around the wheel? 

· Spokes can be liable if they would know there must be other spokes in order for the conspiracy to work o Otherwise in the rimless wheel, each spoke is its own conspiracy (spokes not liable for crimes committed by other spokes) 

· MPC: Rejects Pinkerton; imposes liability for crimes by co-conspirators only if the conditions for accomplice liability are met. Comment to MPC § 2.06(3)

· Duration of conspiracy: Once formed, remains in effect until objective either achieved or abandoned. U.S. v. Kissel (U.S. 1910). SOL begins to run when conspiracy terminates.
· Most cts reject argumt of conspiracy to cover up crime after. Krulewitch v. United States (U.S. 1957)
· U.S. v. Franklin (theft vehicle): Franklin's story only hrs after robbery was in furtherance of conspiracy
· Conspiracy is abandoned when no conspirators are engaging in action to further objectives. 

· U.S. v. Jimenez Recio: sting op—driver paged 2 men to come get; 2 men prosecuted for conspiracy to possess and distribute drugs: where police frustrated the effort and conspirators, unaware of that, didn't abandon, conspiracy-related dangers remain.

· At CL, could not w/draw from crime of conspiracy—once you agree, you’re guilty of conspiracy

· W/drawal: D must disclose scheme to law enforcemt or communicate w/drawal to co-conspirators; must be unambiguous and effective. U.S. v. Randall (10th Cir. 2011) (p. 738). On hook for initial agrmt only.
· Most states permit renunciation defense: not off hook for past crimes, only future ones

· MPC provides a complete defense for renunciation if D renounces crim purpose and succeeds in preventing commission of the crim objectives. MPC § 5.03(6)

· Some states only require the actor make a substantial effort to prevent the crime. 

· CL: "unlawful" objectives could include acts offensive to "public morals”:

· Most states reject doctrine of "conspiracy to corrupt pub morals" and confine crim conspiracy to crimes

· In some states, agrmt to pursue non-crim objectives can be a crim conspiracy

· Some statutes use conspiracy to punish those who agree to pursue objectives that violate civil code

CORPORATE CRIMINAL LIABILITY 

· Liability of Corporate Entity:
· Policy: Moral judgmt; deterrence; encourage rehabilitation re corp culture (Deepwater Horizon oil spill)
· Can also be a death sentence (e.g., Arthur Anderson)

· Prosecutors often bring deferred-prosecution agreements (DPAs) or non-prosecution agreements (NPAs) that require cos to do various things (e.g., change corp governance, stop certain business practices) to avoid prosecution

· Otherwise, punishing shareholders (e.g. w/ fines), supposedly innocent parties

· Other factors Ps consider:

· Pervasiveness of wrongdoing w/in the corp; collateral consequences; adequacy of DPAs/NPAs; cooperation (waiver of privileges)

· New York Central & Hudson River RR Co. v. U.S., SCOTUS 1909 (co paid rebates to certain cos who shipped products w/ them in violation of Elkins Act)
· Respondeat superior requires: agent 

· (1) commits a crime

· It is only necessary to show that some agent commit a crime (no need to ID the indiv) 

· Federal system can be any agent 

· Ease of application—let prosecutorial discretion sort out which corporations should/not be charged

·  Some jurisdictions use “supervisory agent” 

· (2) within the scope of employment

· Corp is liable even if agent’s actions are contrary to gen corp policy and express instructions. U.S. v. Hilton Hotels (9th Cir. 1972) (bringing biz to OR) 
· (3) with the intent to benefit the company

· Corp need not actually benefit—perpetrator’s intent matters, jury q. U.S. v. Sun-Diamond Growers of California (D.C. Cir. 1997) (illegal campaign contribs)
· Ratification: Even if agent goes off book, corp just by approving can be crim liable
· Collective knowledge doctrine: Only applicable if there is a statute authorizing collective knowledge: No individual agent is guilty of the crime, but by combining knowledge and acts of various agents, the collective corporation is deemed responsible (criticized since no indiv could have gone to jail for it)

· Commonwealth v. Life Care Centers America, Mass. 2010: Ct rejected collective knowledge theory, holding that a corp acts w/ a given mental state in a crim context only if at least 1 employee who acts/fails to act possesses the requisite mental state at time of act
· MPC § 2.07 (p. 1205):
· (1)(a): Liability for violations only; due diligence defense: that it was exercised to prevent this

· Adopts a broad respondent superior theory of liability. Proof that HMA w/ supervisory responsibility over subject matter of offense used due diligence to prevent its commission exonerates the corp from crim liability. (Same w/ omissions.) Only if conduct constituting the offense is authorized, commanded, solicited, performed, or recklessly tolerated by bd of directors or HMA may it be regarded as corp policy.
· (1)(b): Liability for omissions, v. acts

· (1)(c): Everything not (a) or (b), commission of the offense was not authorized, requested, commanded, performed or recklessly tolerated by the board or a high managerial agent acting in behalf of the corp w/in scope of his employment

· (3)(a): Due diligence defense

· (5): Defining high managerial agent: agent having duties of such responsibility that his conduct may fairly be assumed to represent the policy of the corporation

· Responsibility to act for & in behalf of corp in handling particular biz, op or project in which engaged at time of crime. Commonwealth v. Beneficial Finance Co. (Mass. 1971)
· BFC crim + civ std: jury must be satisfied beyond a reasonable doubt (crim) that the act of the indiv constituted the act of the corp (civ)
· State v. Community Alternatives Missouri, Inc., Mo. Ct. App. 2008: Employee knowingly tolerated lack of med treatmt for now-dead resident. Lead staff person = HMA; Legislature didn't mean to confine the meaning to just the top of the whole corp.
· Would be too easy under MPC for cos to turn blind eye to indivs but implicitly condone the behavior. Vs. the fed framework case: writes itself; D basically has no defense b/c even if in your co policy, can still be liable. MPC though, you have more of a shot—need the HMA to have authorized the activity.

· Sanctions: If the sanction is < than the benefit the co got by risking the activity, sanction is useless. B < P x L. Benefit has to be less than the probability of detection x loss. (Either increase loss or increase prob of detection)

· Factors: nature and seriousness of event, history of wrongdoing

· Special factors for cos specifically: adequacy of rehab program, what remedial actions co already taken, collateral consequences of filing conviction (not considered for indivs)—incl harm to shareholders/employees, availability of non-crim sanctions (also not available to indivs)

· U.S. v. Guidant LLC, Minn. 2010 (defective defibrillators): Ct disagrees w/ gov that probation would be a waste of taxpayers' money; Guidant could be required to reimburse the gov for any costs associated w/ its probation. A probation would likely benefit D and its acquirer's public image. Commty service re harm it did, rebuild confid in FDA process, donate to charity, establish a compliance & ethics program…

· Fed Sentencing Guidelines: give 3-pt deduction from culpability score if the offense occurred even though the org had in place at the time of the offense an effective compliance and ethics program; Guidelines provide for "probation" for corps in certain cases.

DEFENSES: JUSTIFICATIONS 

· Self-Defense: Elements of CL: Reasonable; necessary; imminent; force = force (U.S. v. Peterson, U.S. Ct. Appls. D.C. Cir. 1973 – and the force ends when the necessity ends)

· Common law:
· Deadly force: reasonably believe such force is necessary to protect self against imminent deadly force

· Imminence alternatives: killing is “necessary” only; b) any other circumstance in which D’s killing was morally justified (p. 853)

· See BWS below

· Imminence elsewhere: Reasonable fear of future harm does not authorize killing. (State v. Schroeder, Neb. 1978 (inmate); Ha v. State, Alaska 1995 (Buu mobster))

· Deadly force: force likely to cause death or great bodily harm (incl maiming, even if harm may not be life-threatening)

· Imperfect self-defense: D honestly, unreasonably believed deadly force was necessary

· Mitigates: reduces charge from murder to manslaughter 

· Justifying involuntary manslaughter for voluntary killing: Actor’s culpability approximates that of a person w/ crim negligence.

· Outside Factors: Most jurisds use objective std that incorporates some subjective elements: the jury must judge D by stds of a reasonable person in the “situation.” Cts split re what comes in

· Physical features more than emotional get in

· Consider: expert testim, witnesses, backgrd (People v. Goetz, NY 1986), relevant V info

· Ppl v. Carrillo, CA: Prior similar experience is allowed; Ppl v. Romero: Culture re honor is inadmissible; Ppl v. Maggio: Fear delusion not part of D’s “situation”

· Getting psychological factors in: They need evidentiary validity re D’s ability, e.g., to read the V, but cannot come in for reasonable person argumt (permitted in ltd ways)

· BWS: State v. Kelly, NJ 1984: expert testimony re BWS permissible to explain D’s state of mind: 1) why using deadly force, 2) why didn’t leave

· Ppl v. Humphrey, CA (evid permissible for same reasons but ultimate q is re reasonable person, not reasonable BW)

· Ppl v. Romero, CA (Trial judge refused defense re greater sensitivity to danger; D convicted of involuntary manslaughter)
· Some cts more subjective (State v. Edwards, Mo., std: how reasonable person suffering from BWS would have perceived and reacted; State v. Leidholm: ND: assume physical and psychological properties peculiar to the accused… (totally subjective, no hypothetical reasonable person))
· Imminence: State v. Norman, N.C. 1989: D shot abuser in sleep, convicted voluntary manslaughter. No imminence, imperfect s-d only
· Some cts go other way, but hard w/ these facts—sleeping

· Commonwealth v. Sands: D killed husband on couch, no s-d

· Robinson v. State, SC 1992: Even when asleep, belief that torture by batterer will never end may prove reasonable

· Imminence as proxy for other s-d factors: strength of threat, opp to retreat, proportionality, aggression
· PTSD: V often less odious than in DV, cts less receptive than in DV 
· Werner v. State: Holocaust syndrome, evid excluded—psychological peculiarities.
· Non-deadly: D must reasonably believe is necessary to protect from imminent unlawful force

· 3rd party Vs: Valid self-d claim barred prosecution for injuries to 3rd parties (People v. Adams); Commonwealth v. Fowlin (nightclub).
· MPC § 3.04 (p. 1209): (1) Self-d available if actor reasonably believed use of defensive force was immediately necessary
· Deadly force: D must believe such force is immediately (not imminently) necessary to protect self v death, serious bodily harm, kidnapping or sexual intercourse by force or threat (expanded)

· Current law: a person is deemed to use deadly force whenever he knowingly creates a substantial risk of inflicting great bodily harm. (MPC 3.11(2).) The force is unjustified unless the person attacked can prove he faced exceptionally serious threat of force.
· Exceptions:
· (i) D, w/ purpose of causing death/serious bodily harm, provoked use of force by V in same encounter 

· (ii) retreat requirement if complete safety

· (1) not required to retreat from dwelling or work, unless defendant is the initial aggressor or attacked at work by co-worker 

· § 3.09 (p. 1214): Dealing w/ involuntary manslaughter-type mens rea
· (1): If D is reckless/negligent in having belief, he can still be liable for crimes that only require recklessness/negligence (e.g., manslaughter, negligent homicide)

· Honest, unreasonable belief = negligent homicide 

· Affects more if intentional killing charge: At CL, would just ask whether actor reasonably believed force was necessary, and if not, no defense permitted. MPC thought that was too harsh. MPC lets you raise defense when you believe you're facing imminent threat of death even if you're unreasonable IF you are charged w/ mens rea other than negligence/recklessness (e.g. when charged w/ purpose/knowledge).
· (2): If D recklessly/negligently injuries innocent bystander, self-defense unavailable in a prosecution for recklessness/negligence to bystander 

· (3): If bystander dies, D may be convicted of homicide. (Commonwealth v. Fowlin, dissent.)
· Non-deadly force: Justified as long as reasonably believe that force is necessary to protect from imminent use of unlawful force by other person.
· Show other person was going to use unlawful force against you.
· Retreat: 3.04(2)(b)(ii): Deadly force not justifiable if actor knows he can avoid the necessity of using such force w/ complete safety by retreating (except no requiremt if home or place of work, unless you started it). (i.e., One who is wrongfully attacked need not risk injury by retreating, even tho he could escape w/ something less than serious bodily injury.)
· Policy re Imminence:
· Pro: easy to apply; let prosecutorial discretion sort who should be charged; w/o imminence, D could have gotten help; V could have changed mind; state supposed to have monopoly on punishmt; would increase murders that could later be justified by sympathetic victims and questionable stories (especially considering “beyond a reasonable doubt” requiremt) 

· Con: just use necessity std—if it really is necessary why imminence required? Imminence just evidentially relevant to necessity

· 3rd-party Ds:
· CL: follows the same rules as self-defense

· State v. Beeley , RI 1995: Mistaken 3rd-p allowed defense provided belief was reasonable

· MPC 3.05: 3rd party allowed to defend someone else as if standing in her shoes.
· Retreat: NEVER have to retreat if using non-deadly force 
· More than ½ jurisds have stand your ground laws permitting stand grd when facing deadly force 

· FL: Facing any felony; State v. Smiley, FL 2006 (armed cab driver)

· CO: Anyone who enters your home

· Castle exception: Majority jurisds say no requiremt to retreat own home (Ppl v. Tomlins, 1914)
· Guests: a few states require homeowners to retreat from guests (most do not)

· Co-occupants: some courts require retreat from co-occupants (most do not) (State v. Glowacki, Minn. 2001)

· Cases where required to retreat from co-occ: State v. Garland, NJ 1997, State v. Shaw, Conn. 1981.
· MPC: No retreat from home; no retreat from place of employmt (unless you started it)

· Majority of jurisds say no retreat required elsewhere, either. Minority require retreat, and those require it only if D knows it can be done w/ complete safety

· MPC requires retreat if know can be done in complete safety. Has to be substantial risk. (State v. Abott, NJ, 1961)
· Initial aggressor limitation:
· CL: initial aggressor cannot claim s-d (U.S. v. Peterson, D.C. Cir. 1973 (windshield wipers); Allen v. State, OK 1994 (rake))
· In a few states, nonlethal aggressor can regain right to self-d if he met by excessive, life-threatening resp; must exhaust every reasonable means to escape such danger other than use of deadly force.
· MPC: don’t automatically forfeit right to self-d if you're init aggressor; forfeit it only if start w/ intent to inflict serious bodily injury/death. (3.04(2)(b)(ii)) 

· Initial aggressor inquiry: Free/not free from fault; act reasonably calculated to provoke other party; “you started it”

· “Free from fault”: D must have clean hands (varying degrees, from cannot commit crime provoking deadly force to cannot have committed any crime (Mayes v. State, Ind. 2001, D committed misdemeanor by carrying handgun w/o license, forfeiting right to self-d) 

· Defense of Property: In gen, can't use deadly force to protect prop (unless TX), but there is exception for 1) your home or 2) prop offense on you, robbery of person. You CAN use non-deadly force to protect prop.
· Defense of habitation: CL: Ok to use deadly force to prevent imminent, unlawful entry of dwelling, w/ reasonable std. MPC: deadly force on intruder of dwelling if intruder seeks to dispossess of prop w/o right—dispossession is pretty high bar. (Or you can use deadly force to prevent serious prop crimes.)

· No deadly traps: Even tho force legal if person were present, not here, b/c possible no one is home (so no danger), and if is, can use judgmt (e.g. firefighter); traps have no judgmt (Ppl v. Ceballos, Cal. 1974)

· MPC 3.06(5)(a): Never allowed to use deadly man trap.
· Defense of other types of prop: Sydnor, D shot V running away from robbery of his person. Convicted voluntary manslaughter: Deadly force not then necessary to avoid imminent danger/death.
· Many states permit deadly force to prevent/terminate any felonious entry/even any unlawful entry (p.876) 

· Necessity (“Choice of Evils”)
· Limitations (CL unless says otherwise):

· 1. Requires choice of evils + defendant chooses lesser evil 

· Does jurisd say that it was based on whether in fact crime was based on lesser evil? (Obj)

· Or does jurisd ask whether D reasonably believed was lesser evil? (Negligence std, subj)

· 2. Preventing/avoiding imminent harm

· MPC does not require imminence; some jurisdictions in accord 

· 3. Legislature did not anticipate the scenario (e.g., Leno, hypoderm needles) 

· 4. D did not create the situation

· MPC is diff: if recklessly created situation, it’s out; if negligently, could be used as defense in other cases where mens rea is higher than negligence.

· 5. Not allowed in homicide cases

· MPC allows any kind of crime

· 6. Economic necessity is not a defense in some jurisds

· 7. Some jurisds require that situation be created by natural forces, not human

· MPC does not have this limit 

· MPC 3.02: Justification Generally: Choice of Evils
· Conduct justified when
· Harm/evil sought to be avoided is greater than that of the charged crime here
· The Code and another law defining the offense do not provide exceptions/defenses dealing w/ the specific situation (e.g. Leno, MA 1993, hypodermic needles)
· Legislative purpose to exclude the justification is not apparent
· When actor was reckless/negligent in bringing about the situation requiring choice of harms, the justification is unavailable in prosecution for any offense for which recklessness/negligence suffice to establish culpability.
· Limitations:
· He must believe it is necessary (not just that will make situation better)
· Objective std, not subjective
· Re accomplices: If crime found to be justified, then accomplices get the same defense.
· Re this defense: Sometimes judges reject this defense outright b/c they know that if evid comes in (e.g. dying child) will encourage jury to nullify.
· State v. Rasmussen, ND 1994: Car broke down, he was bitterly cold, driver had left, he fixed car and drove off on suspended license. Driving on suspended license is strict liability crime; if necessity defense is designed for cases where blame shouldn't be imposed, defense should not be available here b/c strict liability, but he is w/o blame… That’s the problem.
· Medical necessity: Commonwealth v. Hutchins, Mass. 1991: D grew marijuana to alleviate his pain; Ct affirmed conviction: Alleviation of med symptoms may be important to D, but does not outweigh potential harm to pub were ct to declare that such cultivation of marijuana is not punishable.

· Econ necessity: Borough of Southwark v. Williams, 1971 London: Homeless fam squatted abandoned bldg. Ct denied defense: If homelessness were admitted as defense to trespass, no one's house is safe.

· Many American cts are similar: People v. Fontes, Colo. 2003: D attempted to cash forged check to feed kids; economic necessity cannot support a choice of crime; may be issue in sentencing.

· Looting: Hurricane Katrina: There is direct harm to shop owner, but also less direct harm to commty generally, including loss of civ order and sense of fear, looting tends to be contagious… The incident might mark commty's slide into decline. Looting is tough b/c it is specifically in response to some kind of natural/man-made disaster

DEFENSES: EXCUSES 

· Involuntary actions 

· Cognitive deficiencies 

· Volitional deficiencies 

· Duress
· Imminent threat from a human being of serious bodily harm or death (to defendant or another)

· Variations depending on jurisd: No imminence (e.g., MPC), no serious bodily injury (MPC requires simply physical force), no human being required… (MPC does require human; still obj test at MPC too—reasonable firmness)

· Man of ordinary fortitude and courage might justly yield (reasonable person standard) 

· No reasonable opportunity to escape 

· MPC 2.09:
· Affirmative defense if coerced to act by use of, or threat of, unlawful physical force against person or person of another, which a person of reasonable firmness in his situation would have been unable to resist

· Defense is unavailable if D recklessly placed self in a situation in which it was probable he would be subjected to duress. The defense is also unavailable if negligent, if crime only requires negligence 

· Can be claimed even if D did not choose the lesser evil 

· Excuses homicide (CL does not; NJ mitigates to manslaughter)

· Contributory fault: where a defendant voluntarily, and with knowledge of its nature, joined a criminal organization or gang which he knew might bring pressure on him to commit an offense and was an active member when he was put under such pressure, he cannot avail himself of the defense of duress.

· Benchmarks: Physical size, strength. Others: Age? (Some cts say no; MPC permits.) Temperament? No.
· Effect on 3rd ps: unless in jurisd where duress is essentially a necessity defense (b/c says you can only do lesser harm), only justification defenses apply to accomplices and excuse defenses do not
· Mental retardation/Immaturity: State v. Heinemann, CT 2007: Treat 16-y-os as adults. U.S. v. Johnson, 6th Cir 2005: Mental retardation held to reasonable person std still. BUT: Commonwealth v. DeMarco, PA 2002: Mental retardation should be considered as part of actor’s “situation” for duress.
· BWS sometimes admissible, sometimes not for duress.
· Legal Insanity
· Insanity: mental state existing at the time of the criminal offense

· Rarely invoked; one reason: not great to be acquitted by insanity—commitmt not much better

· Fendak v. U.S., D.C. 1979: longer confinemt, more intrusive treatmt, greater stigma

· Justif: punishing insane person has no utilitarian (King v Porter)/retributive/rehabilitative purpose

· Incompetence: mental state at the time of a legal proceeding

· Person lacks sufficient mental capacity to understand/participate in the relevant legal proceeding 

· MPC 4.04: as a result of mental disease or defect lacks capacity to understand the proceedings or to assist in his own defense 

· Dusky v. U.S., US 1960: test is whether D has sufficient present ability to consult w/ his lawyer w/ a reasonable degree of rational understanding and whether understands factually the proceedings against him. (Rational understand typically neglects mood disorders.)
· Sell v. U.S., US 2003: Constitution sometimes permits forced medication to render D competent (rare b/c constitutional right to refuse med treatment in absence of unusual circumstance). How treatmt can be forced: (1) Gov’s interest in trial is important; (2) Meds are likely to render D competent and unlikely to have side effects that will interfere w/ defense; (3) Alternatives are unlikely useful; (4) Treatmt is medically appropriate (i.e. best for D in light of condit)
· State v. Wynn, DE 1985; People v. Francobandera, NY 1974: amnesia is not incompetence.

· BUT: State v. McClendon, AZ 1966, Ppl v. Palmer, CO 2000: careful inquiry required.

· Execution: Cannot kill insane—cruel and unusual, 8th Amd. Ford v. Wainwright, US 1986.

· Cannot kill retarded, even if not insane: Atkins v. Virginia, US 2002
· Cannot medicate to restore sanity b/f killing: State v. Perry, LA 1992
· Must be able to communicate rationally w/ counsel: WA and SC
· Person can be deemed insane but competent to stand trial or v.v.

· Civil commitmt: requires (1) clear & convincing evid of mental illness & (2) dangerousness. Addington.
· Alternatives in other jurisds: automatic commitmt. Jones v. US, 1983.
· All states create a presumption of legal sanity 

· Various degrees of evidence to eliminate the presumption 

· Burden of proof: Jurisdictions vary on who has the burden for insanity:

· 12 states use what was once the majority rule: D raises it as defense and P must disprove it beyond a reasonable doubt; other 38: burden of proof on D

· Federal: defendant has burden of proof by clear and convincing evidence 

· M’Naghten’s Case (1843) (p. 968): Popular test (30 states): Insanity requires:
· At the time the act was committed:

· Defendant, because of mental disease or defect, 

· Does not realize the nature/quality of the act, or if he does know the nature/quality, does not know it is wrong

· E.g., believed he was squeezing a lemon, was really strangling someone

· Fed test: is the same as M’Naghten’s except it uses the language severe mental disease or defect and discusses appreciating quality of act, not knowing act. Compromise b/w MPC and M’Naghten. 

· MPC 4.01 test (15 states): D at the time the crime was committed, because of mental disease or defect, lacked substantial capacity either to appreciate the wrongfulness of his conduct or to conform his conduct

· Wrongfulness prong (like M’Naghten’s) 

· Volitional prong

· Widely rejected: no objective basis for determining between offenders who were undeterrable and those who were merely undeterred. U.S. v. Lyons, 5th Cir 1984 (narcotics addictions does not sufficiently show “undeterrable”)

· 4.01(2): Designed to exclude psychopath from getting the defense

· State v. Green, TN 1982: Homeless, killed P.O. in park; jury rejected insanity defense. D brought mental health experts, P brought only P.O.s to testify that he seemed normal at time. Reversed.

· Yates v. State, TX 2005: Drowned 5 kids; jury rejected insanity defense. 12 mental health experts said insane, only 1 said was not. Reversed.

· Third category to guilty and not-guilty-insane: Guilty but Mentally Ill: incarceration + treatmt

· Mitigation for sentencing: Many states leave it up to judge.

· MPC 4.02: (1) Evid that D suffered from mental disease is admissible whenever it is relevant to prove that the D did/did not have a state of mind which is an element of the offense. (2) Such evid admissible for sentencing.
· Fed law: provisions authorizing cts to use their discretion to impose a lesser sentence in cases of reduced capacity
· not permissible if 1) result of voluntary drugs/alcohol; 2) need to protect public b/c actual violence/threat of it; 3) D's crim history indicates need to incarcerate D to protect pub
· Expansion of Excuses: Addictions and Involuntary Actions
· Criminalizing status is unconstitut’l (8th Am cruel & unusual) Robinson v. CA (US 1962) (being addict)

· But criminalizing conduct “compelled” by addiction is not (e.g., drink pub place, carry drugs)

· Powell v. Texas, US 1968

· Marshall: Don't know cure for alcoholism, so instead of 30-day sentence, e.g., and appointing counsel, option of jury—all the crim proceeding protections—could be civil commitment proceeding (preponderance of evid only), and just show person is danger to themselves/others, and then they're committed for as long as it takes to be better, and that could be forever for an alcoholic. Treatmt institutions that for all intents are jails.

· J. White concurrence: chronic alcoholic w/ urge not shielded when he has knowingly failed to take precautions not to be in public.

· U.S. v. Moore, DC 1973: J. Bazelon: Heroin addict conviction sustained; As long as we get you ONE step away from status, that's enough.

· If we expand excuses for these ppl who lack culpability b/c of these factors, it's problematic b/c these ppl also pose the greatest recidivist risk—we want to worry about public safety, what implications that has.

· Environmental Deprivation: Rotten Social Background defense: U.S. v. Alexander, emotionally and economically deprived childhood, D had impulse to shoot. Jury only asked to find if he was insane and did not so find. Argumt that RSB evid would benefit society b/c people would see these bad things and want to stop them.

· Morse counter: All environmts lead to choices; to void prosecution of ppl who give in to temptation and make their bad choices is paternalistic.

· Clarence Thomas counter: If ppl know they can claim RSB, no efforts made to stop crime.

· Another problem: difficulty of proof; it is much more difficult to establish whether person was deprived of "self-control" by passion provoked by others, or by partial mental disease.

SENTENCING 

· Most states: Judge controls penalty w/ limits: statutes, prosecutor charging power, releasing authority of parole bd

· Many other states: limits on trial judge's power: (1) mandatory mins; (2) sentencing commission that narrows the range w/in which judges can sentence; or (3) appellate review of trial-ct sentencing.

· When no guidelines and mere argumt, discuss factors of D’s specific case in service of goals of punishmt:

· Retribution; not as blameworthy b/c of certain circs, or amt of harm ($ lost, qty drugs), who Vs are
· Deterrence (utilitarian); past record but did it again? Recidivism risk? Young, impulse control e.g.
· Incapacitation; is this D dangerous?
· Rehabilitation: does this D’s backgrd indicate special needs?
· U.S. v. Bernard L. Madoff, NY 2009: 150 yrs imposed. (1) retribution: scope of crime was huge; (2) Deterrence: others must know they won't get light sentence if ruin so many lives; (3) symbolism to Vs: sentence won't get their $ back, but this crime has broken their trust and many others in $ institutions, gov's ability to regulate…

	Offense Characteristics (What Happened, Applies Across the Board)

Amt $

# victims

gain to D

vulnerability to victims/how affected

sophisticated means: more thought put into it, the more culpability

(in every fraud you'll have this so it's double-counted)
	Offender Characteristics (Individualized)

backgrd

edu: more culpable the more knowledge he has

absence of support ltrs

age

crim history (ppl more culpable if served time?)

predictions future crim conduct


· MAYBE Factors that we care abt?: acceptance of responsibility; health/compassionate release

· Summary re process: not beyond reasonable doubt, no jury (before a judge), and rules of evidence apply

· Jackson, 7th Cir. 1987: career bank robber; specific deterrence failed; general deterrence and incapacit’n come in. Life w/o parole. J. Posner, concurrence: Sentence too harsh b/c old ppl don’t rob banks.

· Other argumt: deterrence: bank robbery is often caught, not often very lucrative—giving someone a sentence of 20 yrs or life—a rational person won't be deterred differently by the life sentence. It's already a pretty crummy crime to commit for 20 yrs in prison.

· Are we sentencing person for retributive or utilitarian reasons? The facts will lead us to diff answers. Age is another: Young: less culpable in terms of brain developmt; Utilitarian: way more likely to offend.

· Alternatives to prison: Shaming: U.S. v. Gementera, 9th Cir. 2004: mail theft; lengthy crim history. 2 mos in prison w/ lectures, apology ltrs, sandwich board. Purposes of Sentencing Reform Act: 1) deterrence; 2) protection of the public; 3) rehabilitation. Embarrassmt does not automatically render a condition objectionable

· Downsides to this punishmt: Maybe ppl like public attention—not bad enough; ordered remorse doesn't mean sincere. Signs/T-shirts (Hackler): Alienating, will commit crime again. Fines: Based on ability to pay, but that looks like differential treatment, but for some ppl it's not even possible. Bad for employmt, person can’t re-enter workforce. D will drift to ppl who will accept his crime, relapse.

· Shaming takes place in prison; but prison is also incapacitating, has rational purpose. Prison is the punishmt, the shaming is incidental—not deliberate punishing via dignity. Prisons are also run by rules; shame is unmeasured. [Little Cesar’s—don’t know anyone?]

· Other cases: Johnson, Ill. 1988: Apology in newspaper; ct found that it could inflict psychological harm; Letterlough, NY 1995: fluorescent light on car re DWI was not rehabilitative, merely warning to the pub.

· Other alternatives: Oakley, 2001: D not allowed to procreate unless shows that he could support that child and current 9 children. Ct permitted it b/c alternative was six yrs in prison, where he definitely wouldn't be able to procreate. Woods, 5th Cir 2008: Rejected provision that on her supervised release she not be permitted to live w/ anyone not related to or married to. This went too broad. Watson, 9th Cir 2009: Condition of supervised release that prohibited the D from entering SF w/o approval of a probation officer: accepted.

· Factors affecting your sentence and who decides your sentence: 
· Indeterminate sentence: Sentence b/w 3 and 7 yrs, come up for parole, then parole officer decides if out.

· Determinate sentence: Exact amt. May be adjusted for "good-time credit." In fed system, can't get more than 15% reduction. Have to serve 85% of your sentence. 

· Discretionary system: A lot of jurisds are discretionary w/ parole. Judge has freedom w/in range.

· More than ½ jurisds w/ no parole, but they're still discretionary. Judge just picks the sentence.

· Guideline system: Administrative body sets guidelines for judges. If judges go outside, appellate review.

· Williams v. New York, SCOTUS 1949: Judge rec'd presentence report w/ facts on D that jury did not see. Report had prior crimes (not convicted). For crimes for which he was not convicted, author just asks people. Theory that it's rehabilitative; tailor the punishmt so it suits D best.

· Constitution does not restrict the info judge can review to that rec'd in ct.
· Why other crimes matter: Utilitarian: not deterrable. Rehabilitative: what will work? Retribution: what do you deserve? In non-capital case, in discretionary state, judge can do w/e she wants with that report, and there's no appeal. (Unless says something on record that’s unconstitutional.)

· Goal of rehabilitation program cannot be cited as reason for extending sentence; prisons' rehabilitation programs do not overcome negative effects of incarceration. Therapeutic ideal leads to increased severity of penal measures.

· Individualized is more for judges; haphazard sentencing has little deterrent value.

· Capital cases: Jury hears everything. Gardner v. Florida, U.S. 1977.

· Felony Ds may review the presentence report in most states. In fed ct, D can review but judge gets other restricted info

· Fatico, 2d Cir 1979: Fatico Hearing: evidentiary hearing on the allegations but allowed FBI agent to report the hearsay accusations only if the gov also offered significant corroboration. Not widely used and still falls short of evidentiary requiremts to prove guilt and is left to discretion of ct, but modest safeguard.

· Sentencing Reform:

· Mandatory mins: mitigating factors don't matter. You just get the min. Several states (incl NY) have repealed b/c $$. Many remain. Racial disparities. Also problematic b/c are still discretionary via Ps.

· Vasquez, NY 2010: Drug trafficking, low-level guy on totem pole. P insisted on same charge as kingpin. Ct reluctant; gov imposed severe sentence intended only for those w/ aggravating role.

· Mandatory mins are not extended to all crimes, too many drawbacks to the process

· Guideline sentencing: 18 U.S.C. 3553 (suggested, not binding): Factors to be considered in a sentence: 

· History and characteristics of D

· Need for the sentence [re purposes of punishmt]

· Kinds of sentence and sentencing range established

· Consider (1) base offense level; (2) specific offense characteristics (factors not incl as elements of the offense); (3) addit'l adjustmts (e.g. role of D, vulnerable V, prior convictions, cooperation).

· Ct not barred from considering acquitted conduct; Waltower, 7th Cir 2011

· For judge to go outside range, must provide aggravating or mitigating circumstance to justify it.

· CRITICISMS: (1) Uniformity purges moral judgmt from process. (2) Easily quantifiable factors are favored. (3) When process is so transparent, subject to political pressure.

· Breakdown by severity: Mandatory minimums   ____   Guideline Model _____   Discretionary

· Even in jurisds w/ no guideline, the attys will argue the same purposes of punishmt.

· Deegan, 8th Cir 2010: Woman abandoned baby for 2 weeks and it died. She had history of abuse by father, his friends, husband; 10 yrs, min for 2d-deg murder per guidelines.

· No prior crim history and no ability to have kids anymore, so she can't kill any more babies.

· Counter: Retributive: She killed a BABY! Deterrence: other moms/future adopted babies.

· Mainly: In world of guidelines, bounded but some discretion—neonaticide outside the heartland.

· Judge's choice based on these argumts is appealable. Guidelines are anchor, most judges follow closely, but there are some guidelines that judges don’t follow at all. Child porn, career offenders

· P on its own motion can take ppl out of guidelines for cooperation. Often just Ps letting ppl off.

· Family Circs: Under guidelines, only extraordinary to be considered. Why should they? Factors that may contribute to someone committing crime again, e.g. have to drop out of school, lose job, can't maintain social norms…

· Why not: Inconsistent sentencing results. Is consistency important enough to trump the substantive objectives of punishmt?

· If Vs are considered, should D's innocent family be considered?

· Every sentencing regime considers D's prior bad acts; should it consider its prior good acts?

· Thompson, Neb 2007: D got probation instead of prison, b/c was small and judge was worried about sexual abuse in prison. If physical susceptibility to harm is considered in sentencing, what about mental/emotional?

· Guidelines are about WHAT YOU DID and very little about WHO YOU ARE. This offense gets this punishmt b/c it's deserved, regardless of who you are.

· Sentencing Process in the Guidelines: 

1. Judges determine appropriate guideline sentence and whether a departure is warranted b/c not in heartland.

2. Considers whether sentence serves retributive and utilitarian goals of punishmt.

